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AMERICAN  STATE  REPORTS. 


VOL.  XXV. 


SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  vdumo  devoted  to  each  state. 
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Alabama  Reports  •  • 
California  Reports  .  • 
Colorado  Reports  .  • 
Connecticut  Reports  • 
Illinois  Reports  •  •  • 
Indiana  Reports  .  •  • 
Iowa  Reports  .  ,  .  , 
Kentucky  Reports  .  • 
Maryland  Reports  .  . 
Massachusetts  Reports 
Tennessee  Reports  ,  . 
Texas  Appeals  Reports 
Vermont  Reports  .  , 
West  Virginia  REPOBXi 


.  Vol.  92. 
.  Vols.  90,  91. 
.  Vol.  16. 
.  Vol.  60. 
.  Vol.  135. 
.  Vol.  128. 
.  Vol.  81. 
.  Vol.  89. 
.  Vol.  73. 
.  Vol.  153. 
.Vol.  90. 
.  Vol.  29. 
.  Vol.  63. 

.  Vols.  32,  sa 


92-234 
235-298 
299-346 
847-411 
412-482 
483-520 
621-558 
559-607 
608-664 
665-711 
712-742 
743-791 
792-931 


SCHEDULE 


SHOWING   m  WHAT  VOLUMES  OP  THIS   SERIES  THE   OASES^^ 

REPORTED  m  THE   SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE   FOUND. 


State  repoiti  an  in  parentheses,  and  the  numben  of  tbls  series  In  bold-faced  flgaresk. 

Alabama.  —(83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  18;  (88)  16;  (89)  18;  (Oa^ 

91)  24;  (92)  26. 
Arkansas.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22. 
California.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25. 
Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25. 
Delaware.  —(5  Houst.)  1;  (6  Houst.)  22. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23. 
Georgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  23. 
Illinois.  — (121)  2;  (122)   3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)  15;    (129)   16;    (130)   17;    (131)    19;    (132)    22;    (133,   134)  23; 

(135)  25. 
Indiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119)> 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23. 
Kentucky.  —(8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La,  Ann.)  17;  (42  La. 

Ann.)  21. 
Maine.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25. 
Massachuseits.— (145)  1;   (146)  4;  (147)  9;   (148)12;   (149)14;   (150)  16? 

(151)21;  (152)23;  (153)25. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24. 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24. 
Mississippi.  —(65)  7;  (66)  14;  (67)  19;  (68)  24. 


8  Schedule. 

MisaoTmi.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)14;  (99)  17| 

(100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105)  24. 
Montana.  —  (9)  18;  (10)  24. 

Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  Sa 
Nevada.  —(19)  3;  (20)  19. 
New  HAMPSHraE.  —  (64)  10;  (62)  13;  (65)  23. 
New  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24. 
New  York.  —(107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118, 119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24. 
North  Carolina.  —  (97,  98)  2;  (99, 100)  6;  (101)  9;  (102)  11;  (103)  14}  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  2L 
Oregon.  —  (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23. 
Pennsylvania.- (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St)  20;  (137,  138  Pm.  St)  21; 

(139,  140,  141  Pa.  St)  23;  (142,  143  Pa.  St)  24. 
Rhode  Island.  —  (15)  2. 

South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17. 
Tennessee.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25. 
Texas.- (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  26. 
Vermont.  —  (60)  6;  (61)  15;  (62)  22;  (63)  25. 
VmoiNiA.  —  (82)  3;  (83)  5;  (84)  10;  (86)  17;  (86)  19;  (87)  84 
Washington.  — (1)  22. 

West  Virginia.  —  (29)  6;  (30)  8;  (31)  13;  (32,  33)  25. 
Wisconsin.  —(69)  2;  (70,  71)  B;  (72)  7;  (73)  9;  (74,  76)  17;  (!^  77)  80; 

(78)  23;  (79)  24. 


AMERICAN  STATE  REPORTS. 

VOL.  XXV. 


CASES  KEPORTED. 


KxKm.  Subject.  Bkport.  Paob. 

Adams  ▼.  Storey Dower 136  111.  448 392 

Alderson  v.  Commisaioners Election$ 32  W.  Va.  640  . .  840 

Aldworth  y.  City  of  Lynn Nuisances 153  Mass.  53 608 

^v.'Fyli^.T.*^!!/r;.^  fifa«Jam«. 60  Conn.  448....  337 

Austin  V.  Davis Contracts 128  Ind.  472 456 

Ballard  V.  Scruggs Equity 90  Tenn.  585....  703 

Ballock  y.  State Lottery 73  Md.  1 559 

Barrett  y.  Southern  Pacific  Co. . .  .Negligence 91  Cal.  296 186 

Barton  V.  People Fahe  pretenses  ... .\Z5  111.  405 876 

Bates  V.  Railway  Co. Railroads 90  Tenn.  36 665 

Beidler  y.  Crane Fraud.  conveyances.lSd  111.  92 349 

Billings  y.  Marsh Trusts 153  Mass.  311 ... .  636 

Blaisdell  y.  McDowell Chattel  mortgage. . .  91  Cal.  285 178 

Bolgiano  y.  Gilbert  Lock  Co Witnesses 73  Md.  132 582 

Boyd  V.  Insurance  Co Insurance 90  Tenn.  212. . . .  676 

Bradford  y.  Mayor  of  Anniston.  ..Man.  corporations. .  92  Ala.  349 60 

Bradshaw  y.  Lankford Legislature 73  M  d.  428 602 

Burditty.  Porter Assignment 63  Vt.  296 763 

Burkett  v.  Griffith Slander 90  Cal.  532 151 

Burton  y.  Kennedy Co-tenancy,  i 63  Vt.  350 769 

Bushong  V.  Rector Injunction 32  W,  Va.  311 , ..  817 

Butterfield  y.  Byron Contracts 153  Mass.  517 654 

Buzzelly.  Still Mortgages 63  Vt.  490 777 

Carpenter  y.  Innes Replevin 16  Col.  165 255 

Carter  y.  City  of  Durango Office  and  officers..  16  Col.  534 294 

Central  Land  Co.  y.  Laidley Deed 32  W.  Va.  134 . . .  797 

Chartrand  y.  Brace Insurance 16  Col.  19 236 

Chasey.  Ladd Wills 153  Mass.  126....  614 

Citizens'  etc.  R'y  Co.  y.  Robbins . .  Corporations 128  Ind.  449 445 

Cleveland  y.  Pearl Agency 63  Vt.  127 748 

Cobby.  Covenant Mut.  Ben.  Ass'n./wAMrance 153  Mass.  176....  619 

Coles  V.  Kennedy Contracts 81  Iowa,  360 ....  603 

Collier  y.  Murphy Executions 90  Tenn.  300....  698 

Commonwealth  v.  Lannan Larceny 153  Mass.  287 ....  629 
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10  Cases  Kefobted. 

KAm.  SXTBJSCT.  BSPOBT.  PAGE. 

Commonwealth  r.  Stevens Master  and  aervant ,  163  Mass.  421 ... .  647 

Commonwealth  V.  Wilson Forgery 89  Ky.  157 528 

Cook  V.  Chicago  etc.  R'y  Co. Carrier 81  Iowa,  551 ....  512 

Cooper  V.  Georgia  Pacific  R'y  Co. .  Carriers 92  Ala.  329 59 

Cooperv.  State ]  ^^^^-^^^^^^   [  29  Tex.  App.  8 . .  712 

Corrothers  v.  JoUifiFe Partition 32  W.  Va.  562 . . .  836 

Covell  V.  Chadwick Libel 153  Mass.  263 625 

Crow  V.  Brown Executions 81  Iowa,  344 . . . .  501 

Cumberland  etc.  R.  R.  Co.  ▼.  State .  Railroads 73  Md.  74 671 

Cummins,  In  re False  pretense*  ....  16  Col.  461 291 

Curtiss  V.  iEtna  Life  Ins.  Co Insurance 90  Cal.  245 114 

Davis  V.  Western  Home  Ins.  Co. .  .Insurance 81  Iowa,  498 ....  609 

Denver  etc.  R.  R.  Co.  v.  Simpson .  Railroads 16  Col.  65 242 

Deitz  V.  Providence  etc.  Ins.  Co. .  .Insurance 33  W.  Va.  626  . .  908 

Dillaby  v.  Wilcox Statute  qf  frauds. .  60  Conn.  71 299 

Dodd  V.  Scott Homestead 81  Iowa,  319. .. .  492 

Dore  ▼.  Thornburgh Foreign  judgments.  90  Cal.  64 100 

Duran  t.  Standard  etc.  Ins.  Co. . .  Insurance 63  Vt.  437 773 

Dyer  V.  Leach Tnuts 91  Cal.  191 171 

Easton  v.  Montgomery ]  ^^"''"p";^!^^..  [  90  Cal.  307 123 

Ellis  V.  Bassett Private  ways 128  Ind.  118 421 

Elmore  v.  Drainage  Comm'rs Corporations 135  111.  269 363 

Elyton  Land  Co.  v  Birmingham  )  Corporations 92  Ala.  407 65 

Warehouse  etc.  Co. ) 

Etchepare  v.  Aguirre Sales 91  Cal.  288 180 

Ex  parte  Hum Mandamus 92  Ala.  102 23 

Exum  V.  State Courts 90  Tenn.  501 700 

Fleming  v.  Guthrie Injunctions 32  W.  Va.  1  . . . .  792 

Fonseca  v.  Cunard  S.  S.  Co Carriers 153  Mass.  553 ....  660 

Fresh  v.  Cutter Slander 73  Md.  87 575 

Gaston  v.  Mace Watercourses 33  W.  Va.  14  . . .  848 

Gay  V.  State   Nuisances 90  Tenn,  645 707 

Georgia  Pacific  R'y  Co.  v.  Davis.  .Railroads 92  Ala.  300 47 

Giflford  V.  Rutland  Sav.  Bank Banks  and  hanking.  63  Vt.  108 744 

Goodell  V.  Brandon  Nat.  Bank ....  Estoppel 63  Vt.  303 766 

Haganv.  Merchants' etc.  Ins.  Co. .Insurance 81  Iowa,  321....  493 

Harris  v.  Mayor  etc.  of  Baltimore .  Partnership 73  Md.  22 565 

Harris  V.  State Larceny 29  Tex.  App.  101  717 

Hewitt  V.  Dean Judgments 91  Cal.  617 227 

Howard  V.  City  of  Worcester Mun.  corporations . .153  Mass.  426. . . .  651 

Huggins  V.  People Buying  stolen  p7-op.. 135  l\l.  243 357 

Hurn,  Ex  part© Mandamus 92  Ala.  102 23 

Ingerman  v.  Moore Master  and  servant .  90  Cal.  410 138 

In  re  Cummins False  pretenses  ....   16  Col.  451 291 

In  re  Tuckers  Will Wills 63  Vt.  104 743 

Insurance  Co.  v.  Bennett Insurance 90  Tenn.  256. . . .  685 


Gases  Repobted.  11 

nin.  Subject.  Rifobt.  Paox. 

Jackson  T.  Jaoksen Wills 163  Mass.  874 643 

Johnston  ▼.  State Mandamua 128  Ind.  16 412 

Jones  ▼.  Insurance  do. Insurance 90  Tenn.  604. . . .  706 

Jones  V.  State Evidence 29  Tex,  App.  20.  715 

Joslyn  V.  State Indictment 128  Ind.  160 425 

Katzenberger  ▼.  Lawo Street  railroadt. ...  90  Tenn.  236 ....  681 

^I'lnln*  ^^"'^  ^""^  ^'  ^*'  \Husbandandw\re..  32  W.  Va.  203..  806 

KentT.  Morrison Wills 153  Mass.  137....  616 

King  V.  White Partnership 63  Vt.  168 752 

Kinnaird  v.  Standard  Oil  Oo Nuisances 89  Ky.  468 645 

Kuttner  V.  Haines Billqf  review 135  111.  382 370 

Lai  dley  V.  Smith Receiver 82W.  Va.  387..  825 

Lane  v.  Boicourt Pleading 128  Ind.  420 442 

Lataillade  v.  Orena Ouard'n  and  ward.  91  Cal.  565 219 

Lee  V.  State Homicide 92  Ala.  15 17 

Lewis  V.  State Evidence 29  Tex.  App.  201  720 

Lincecum  v.  State Criminal  law 29  Tex.  App.  328  727 

Long  V.  State Lottery 73  Md.  527 606 

Louisville  etc.  R.  R.  Co.  v.  John-  )  Railroads 92  Ala.  204  35 

son )  

Louisville  etc.  R'y  Co.  v,  Wolfe . .  Railroads 1 28  Ind.  347 436 

"^itSt^;^:  .!'r.'":!  ^.  \  ^■^''^ «» v"8> 783 

Matt  V.  Iowa  Mut.  Aid  Ass'n  ....  Insurance 81  Iowa,  1 35 ... .  483 

McCarthy  v.  Supreme  Lodge Benefit  associations. 153  Mass.  314, . . .   637 

^£nk."\.!\.^!??.'!!^°.?..!!r:  [^««'^««^6««^W.  eOConn.  300....  323 

McDermith  v,  Voorhees Trust  deed 16  Col.  402 286 

McGinnis  v,  Fernandea Ejectment 135  111.  69 347 

McGovern  v.  Hern j  ^''"'^'^^rfhaser.  \  ^^^  ^*««-  ^08 . . . .  632 

Mefford  v.  Dougherty Wills 89  Ky.  58 521 

Miller  v.  Louisville  etc.  R'y  Co. .  .Negligence 128  Ind.  97 416 

Miller  v.  Sears Deeds 91  Cal.  282 176 

MuUanphy  Sav.  Bank  v.  Schott.  ..Corporations 135  111.  655 401 

Murray  v.  Home  Ben.  L.  Ass'n . . .  Insurance 90  Cal,  402 133 

O'Briens.  Miller Negligence 60  Conn.  214 320 

O'Connell  v.  Taney Husband  and  wife . .  16  Col.  353 275 

Pacific  Factor  Co,  V.  Adler Contracts 90  Cal.  110 102 

Pacific  R'y  Co,  v.  Wade Street-railways  ....  91  Cal.  449 201 

Paducah  LumVier  Co.  v.  Paducah  )  ri    4      *                     on  tr      mr,  ^^r. 

Water  etc,  Co \Contracta 89  Ky,  340 536 

Painter  V.  Polk  County Counties 81  Iowa,  242....  489 

Parker  V.  Coture Assault  63  Vt,  155 750 

Pico  V.  Cohn Judgments 91  CaL  129 159 

Putnam  v.  State Seduction 29  Tex.  App,  454  738 

Quintana  v.  State Criminal  law 29  Tex.  App.  401  730 


12  Cases  Bepobted. 

Nams.  SiraJKCT.  Ebpobt.  Paob. 

Railway  Co.  v.  Brooks Oamishment 90  Tenn.  161 673 

Railway  Co.  v.  Mossman RaUroada 90  Tenn.  157 670 

Railway  Co.  V.  Wilson Rculroads 90  Tenn.  271....  693 

Randall  V.  Randall Wills 136  111.  398 373 

Regan  v.  New  York  etc.  R.  R.  Co. .  Insurance 60  Conn.  1 24 ... .  306 

Rhodes  V.  State Abortion 128  Ind.  189 429 

Ricketts  V.  Chesapeake  etc.  R'y  )jiailroad$ 33  W.  Va.  433  . .  901 

Roberts  v.  French Auctions 153  Mass.  60 611 

Robinson  V.  Coulter Covenants 90  Tenn.  705....  70S 

Rollins  V.  MoHatton Insurance 16  Col.  203 260 

Roasv.  State Homicide 92  Ala.  28 20 

Rovelsky  V.  Brown Partnership 92  Ala.  522 83 

Rutledge  v.  Crawford Elections 91  Cal.  526 212 

Smith  V.  Eals Replevin 81  Iowa,  235 486 

Smith  V.  Davis Trusts 90  Cal.  25 92 

Smith  V.  Phoenix  Ins.  Co Insurance 91  Cal.  323 191 

Snell  V.  State Homicide 29  Tex.  App.  236  723 

Solis  Cigar  Co.  v.  Pozo Trade-marks 16  Col.  388 279 

Spencer  v.  Parsons Married  unmen, ...  89  Ky,  577 555 

Stansbury  v.  Hubner Wills 73  Md.  228 584 

Stanton  v.  French Executions 91  Cal.  274 174 

^*CoUco^^^.  ^.T^,.^!"^!  T^,  }'5to<««« 33  W.  Va.  188  ..  891 

State  V.  Goodwill Statutes 33  W.  Va.  179  ..  863 

State  V.  Minor Statutes 33  W.  Va.  179..  863 

State  V.  Switzer False  pretenses  ... .  63  Vt.  604 789 

State  V.  Tiugler Forgery 32  W.  Va.  546  ..  830 

Stearns  v.  Edson Executions 63  Vt.  259 758 

Stevenson  V.  Colgan Statutes 91  Cal.  649 2.30 

Stokes  V.  State Night-walking 92  Ala.  73 22 

fitrickler   v.   City  of    Colorado  )  ur  .                           la  r^  i   ha  oak 

Sorinss  y  Watercourses 16  Col.  61  245 

Sweesey  v.  Sparling Public  lands 81  Iowa,  433 506 

Swim  V.  Wilson Trover 90  Cal.  126 110 

^''ZloneT..^!!!?!!?. .?;*:. r:  \^»^»^ 73Md.268.....  595 


Talbott  T.  Stemmons Cwttracts 89  Ky.  222 531 

Thrasher  V.  Ballard Evidence .'...  33  W.  Va.  285..  894 

Toledo  T.  &  L.  Co.  v.  Thomas ....  Corporation* 33  W.  Va.  566  ..  925 

Town  of  Bellevue  v.  Peacock Statutes 89  Ky.  495 552 
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Lbb  v.  State. 

[92  Alabama,  15.] 
MuBDER  —  Self-defense.  — A  man,  when  upon  his  own  land.  Is  not  to  be 
regarded  as  at  bay,  so  as  to  be  under  no  duty  to  yield  further  to  an  as« 
sailant,  unless  he  is  in  his  house,  or  (vithin  the  curtilage  or  space  usually 
used  and  occupied  for  the  purposes  of  the  house.  When  beyond  its  pre- 
cincts, thongh  upon  his  own  land,  he  is  under  the  duty  to  retreat,  when 
retreat  with  safety  to  himself  is  practicable.  Hence  he  is  not  justified 
in  committing  a  homicide  simply  from  the  fact  that  he  had  retreated  to 
and  was  upon  his  own  land,  but  not  within  the  curtilage. 

Indictment  for  murder.  Conviction  of  manslaughter  in 
the  first  degree. 

Watt8  and  Son,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

Walker,  J.  The  evidence  tended  to  show  the  following 
state  of  facts:  The  appellant,  Ed  Lee,  rented  a  large  farm 
during  the  year  1890,  upon  which  he  resided  himself,  and 
a  portion  of  which'  he  subrented  that  year  to  one  Monroe 
Walker.  Lee  rented  the  same  farm  for  the  year  1891,  and 
continued  to  occupy  it.  Walker  made  arrangements  to  work 
on  the  plantation  of  one  Westcott  for  the  year  1891,  but,  with 
Lee's  permission,  left  his  family  on  the  latter's  place,  until 
a  house  could  be  prepared  for  them  on  the  Westcott  place. 
After  January  1,  1891,  Walker  had  no  right  on  the  Lee  farm, 
except  to  occupy  with  his  family  the  house  thereon  until  a 
dwelling  could  be  built  for  them  on  the  Westcott  place.  After 
the  first  of  the  year,  Walker  worked  on  the  latter  place,  his 
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wife  remaining  temporarily  on  the  Lee  place,  and  working 
there  as  a  laborer,  and  he  going  and  staying  there  at  night 
when  he  wished  to  do  so.  The  house  in  which  Lee  lived  was 
about  a  quarter  of  a  mile  from  the  house  occupied  by  Walk- 
er's family,  and  was  on  the  same  place.     About  nine  o'clock 

at  night,  on  the day  of  February,  1891,  Lee  went  over  to 

the  house  occupied  by  the  wife  of  Walker,  and  was  there  talk- 
ing to  her,  in  the  presence  of  her  daughter,  about  some  work 
he  wished  her  to  do  the  next  day,  when  Walker  came  in, 
made  some  exclamation,  and  grabbed  a  chair,  and  tried  to 
strike  Lee.  Walker's  wife  interfered.  Lee  went  out  of  the 
house,  walked  off  about  fifteen  steps,  and  stopped  in  a  path 
leading  from  that  house  in  the  direction  of  the  house  in 
which  he  lived.  After  Lee  got  out  of  the  house,  Walker's 
wife  locked  the  door.  Walker  went  to  the  fire-place,  picked 
up  an  iron  bar  used  for  a  poker,  then  went  to  the  door,  pushed 
his  wife  out  of  the  way,  unfastened  the  door,  and  ran  out  after 
Lee,  and  approaching  towards  him  with  the  iron  bar,  was 
fatally  shot  by  Lee  with  a  pistol.  The  night  was  dark,  and 
it  was  raining  at  the  time.  There  was  no  fence  around  the 
house  in  which  Walker's  wife  was  staying. 

The  exceptions  to  portions  of  the  charge  given  by  the  trial 
court,  and  to  the  refusal  to  give  the  charges  requested  by  the 
defendant,  raise  but  the  single  question  as  to  whether  or  not 
it  was  the  duty  of  the  defendant  to  retreat,  after  getting  out 
of  the  house  and  upon  his  own  land.  In  behalf  of  the  ap- 
pellant, it  is  urged  that  after  he  got  upon  land  the  right  to 
the  exclusive  possession  of  which  was  in  him,  he  was  not 
bound  to  retreat  farther,  though  retreat  was  entirely  practi- 
cable, but  was  entitled  to  stand  his  ground  and  protect  him- 
self, even  to  the  taking  of  life,  if  he  was  without  fault  in 
bringing  on  the  difficulty.  We  have  not  been  cited  to,  nor 
have  we  found,  any  authority  to  support  'the  proposition  that 
the  fact  that  one  happens  to  be  upon  any  part  of  his  own  land 
thereby  secures  to  himself  all  the  rights  deducible  from  the 
principle  which  is  illustrated  by  the  maxim,  th^t  every  man's 
house  is  his  castle.  It  is  familiar  doctrine,  that  in  order  to 
entitle  a  person  to  the  benefits  of  the  plea  of  self-defense 
against  the  charge  of  homicide,  he  must  have  employed  all 
means  in  his  power,  consistent  with  his  safety,  to  avoid  the 
danger,  and  avert  the  necessity  of  taking  life;  and  he  must 
have  retreated,  if  retreat  was  practicable:  Carter  v.  State,  82 
Ala.  13.     In  the  old  books  of  the  law,  the  phrases,  "  retreat 
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to  the  wall,"  or  "  retreat  to  the  ditch,"  were  much  in  vogue, 
as  figurative  expressions  of  the  rule,  that  in  order  to  avoid 
the  necessity  of  taking  life,  combat  must  be  declined,  so 
long  as  the  avenues  of  escape  are  open:  1  Hale  P.  C. 
479-483;  1  Russell  on  Crimes,  661.  As  one  who  has  been 
forced  to  the  wall,  or  to  the  ditch,  can  withdraw  no  farther, 
the  law  says  he  may  there  stand  at  bay,  and  resist  assault, 
even  to  the  taking  of  life.  Upon  like  principles,  a  man's 
dwelling  was  regarded  as  the  limit  of  retreat  for  him.  In  the 
turbulence  of  early  times,  men  made  their  habitations  holds 
of  defense,  and  were  often  compelled  to  protect  themselves 
therein.  One's  dwelling  was  regarded  as  his  place  of  refuge. 
Its  sanctity  in  this  regard  was  fully  recognized  by  the  law. 
A  man  in  his  own  house  was  treated  as  "  at  the  wall,"  and 
could  not,  by  another's  assault,  be  put  under  any  duty  to  flee 
therefrom:  1  Bishop's  Crim.  Law,  sec.  858;  Kerr  on  Homi- 
cide, sec.  180;  Brinkley  v.  State,  89  Ala.  35;  18  Am.  St.  Rep. 
87.  A  killing  in  defense  of  one's  dwelling  may  be  excusable 
in  the  eye  of  the  law,  when  there  would  be  no  legal  justifica- 
tion for  the  taking  of  human  life,  in  like  circumstances,  to 
prevent  a  trespass  upon  property  not  the  dwelling-house:  Car- 
roll V.  State,  23  Ala.  28;  58  Am.  Dec.  282;  Simpson  v.  State, 
59  Ala.  1;  31  Am.  Rep.  1.  This  shows  the  solicitude  of  the 
law  to  secure  one's  abode  as  a  haven  of  protection  for  him, 
and  that  the  peculiar  inviolability  attaching  to  a  man's  habi- 
tation does  not  extend  to  his  other  property.  It  would  seem 
thaf  the  special  privileges  pertaining  to  a  man  in  his  own 
habitation  are  available  for  his  protection  only  while  he  is 
in  such  space  as  is  usually  occupied  for  the  purposes  of  the 
dwelling  and  the  customary  out-buildings:  Pond  v.  People,  8 
Mich.  150-181.  The  very  circumstance  of  one  being  within 
the  precincts  of  his  dwelling,  or  of  his  business-house,  serves 
as  a  warning  to  deter  an  assailant  from  intruding  therein. 
No  such  evidence  as  a  disposition  to  avoid  combat,  or  to  get 
out  of  the  reach  of  danger,  is  afforded  by  the  conduct  of  one 
who,  when  assaulted,  merely  withdraws  to  his  own  land,  and 
there  halts  in  a  position  exposed  to  attack.  Manifestl}',  he 
has  not  availed  himself  of  such  shelter  and  protection  as  his 
house  affords.  He  has  not  sought  what  is  known  of  all  men 
as  an  asylum  of  safety.  His  act  is  not  calculated  to  give 
pause  to  one  in  pursuit.  The  common  law  would  not  say 
that  he  had  gone  to  the  wall.  And  we  cannot  say  that  he 
L*J  fulfilled  the  duty  of  retreat.     Nothing  has  been  found  in 
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the  books  to  indicate  that  a  man,  when  upon  his  own  land,  is 
to  be  regarded  as  at  bay,  bo  as  to  be  under  no  duty  to  yield 
further  to  an  assailant,  unless  he  is  in  his  house,  or  within 
the  curtilage  or  space  usually  occupied  and  used  for  the  pur- 
poses of  the  house.  When  he  is  elsewhere  upon  his  own  land, 
the  reasons  which  excuse  him  from  withdrawing  from  the 
place  which  is  to  him  as  his  castle  and  fortress  do  not  apply: 
Jones  V.  State,  76  Ala.  8;  note  to  State  v.  Patterson,  12  Am. 
Rep.  212.  Not  until  he  has  reached  this  place  of  refuge  can  he 
claim  the  protection  and  privileges  afforded  thereby.  When 
beyond  its  precincts,  though  upon  his  own  land,  he  is  under 
the  duty  to  retreat,  when  retreat  with  safety  to  himself  is 
practicable.  This  was  the  purport  of  the  charges  to  which 
exceptions  were  reserved.  The  charges  requested  by  the  ap- 
pellant are  not  reconcilable,  with  the  conclusion  here  an- 
nounced. They  were  properly  refused. 
Afi&rmed.  _^__ 

Homicide  —  SEU-DErENSB.  —  A  man  may  defend  himself  in  his  own  honse 
without  retreating,  but  having  retreated,  he  can  no  longer  invoke  this  prin- 
ciple, or  strike  with  a  deadly  weapon,  unless  it  appears  reasonably  necessary 
to  do  so  to  save  himself  from  great  bodily  harm:  Martin  v.  Staie,  90  Ala.  602; 
24  Am.  St.  Rep.  844,  and  note. 
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[92  Alabama.,  28.] 
If xntDEB  —  Reasonable  Doubt.  —  A  Charge  iNSTBUcrnKa  the  Jary  in  a 
murder  ease  to  acquit,  unless  "indubitably  certain"  of  defendant's 
guilt,  or  if  from  the  evidence  they  are  unable  to  say  "where  the  truth 
indubitably  lies,"  is  properly  refused,  as  not  sufficiently  defining  rea- 
sonable doubt,  and  as  making  any  possible  speculative  or  imaginary 
doubt  sufficient  to  acquit. 

Indictment  and  conviction  for  murder.  The  defendant 
requested  the  following  charges,  and  excepted  to  the  refusal 
to  give  them:  "The  jury  ought  to  acquit  the  defendant,  if 
after  a  rational  sifting  and  weighing  of  the  whole  evidence  in 
this  case,  they  are  not  indubitably  certain  that  he  is  guilty." 
The  court  instructs  the  jury  that  they  are  the  sole  and  ex- 
clusive judges  of  the  credibility  of  the  witnesses,  and  of  the 
weight  of  the  testimony.  In  other  words,  the  jury  are  the 
Bole  determiners  of  the  questions  of  fact;  and  if,  according  to 
tue  evidence  against  the  defendant,  he  would  be  guilty,  but 
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according  to  the  evidence  in  his  favor  he  would  be  innocent, 
and  the  jury  cannot  tell  where  the  truth  indubitably  lies,  this 
would  furnish  a  just  ground  for  a  reasonable  doubt,  and  the 
defendant  ought  to  be  acquitted." 

William  L.  Martin,  attorney-general^  for  the  state. 

Walker,  J.  The  jury  are  not  required  to  acquit,  in  a 
criminal  case,  because  they  are  not  "indubitably  certain" 
that  the  defendant  is  guilty,  or  because,  on  the  whole  evi- 
dence, they  may  be  unable  to  say  "  where  the  truth  indubi- 
tably lies."  Obedience  to  the  two  charges  requested  by  the 
defendant  would  have  required  an  acquittal,  unless  the  evi- 
dence of  guilt  had  been  such  as  to  remove  all  doubt  from 
the  minds  of  the  jury:  Webster's  International  Dictionary. 
Under  these  instructions,  any  possible,  speculative,  or  imagi- 
nary doubt  would  have  been .  suflBcient  to  prevent  a  convic- 
tion. That  the  doubt  which  the  jury  are  authorized  to  regard 
as  an  obstacle  in  the  way  of  a  conviction  must  be  a  reason- 
able doubt,  and  that  the  statement  of  the  requisite  of  reason- 
ableness is  essential  to  the  correctness  of  a  charge  on  the 
subject,  are  familiar  and  well-settled  propositions:  Perry  v. 
State,  87  Ala.  30;  Humhree  v.  State,  81  Ala.  67;  Linton  v. 
State,  88  Ala.  216. 

The  refusal  to  give  the  two  charges  requested  by  the  de- 
fendant was  manifestly  proper. 

Affirmed.  

Criminal  Law  —  Reasonablb  Doubt.  —  A  reasonable  donbt  is  one  that 
would  cause  a  person  to  pause  and  hesitate  before  doing  anything  that 
would  constitute  a  serious  transaction  in  his  life:  Commonwealth  v.  Miller, 
139  Pa.  St.  77;  23  Am.  St.  Rep.  170,  and  note.  An  instruction  to  a  jury, 
that  unless  you  are  satisfied  beyond  a  reasonable  doubt  of  defendant's  guilt, 
it  is  your  duty  to  acquit  him,  is  correct:  People  v.  Christemen,  85  Cal.  568; 
Hemingtoay  r.  Biate^  68  Miss.  S71}  Aneala  v.  People,  134  IlL  401. 
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Stokes  v.  State. 

[92  Alabaua,  73.] 

Oeimtkai.  Law — NiGHT--vrALKiNG.  —  A  Woman  Who  Strolls  the  Streets 
AT  NiQHT  for  the  unlawful  purpose  of  picking  up  men  for  lewd  inter- 
course, though  without  expectation  of  gain,  is  guilty  of  night-walking. 

Indictment  and  conviction  against  Nora  Stokes  of  the  of- 
fense of  being  a  night-walker.  The  count  in  the  indictment 
upon  which  a  conviction  was  asked  was  as  follows:  "The 
grand  jury  further  charge  that  Nora  Stokes  was  a  common 
night-walker,  and  did  walk  and  ramble  the  streets  and  com- 
mon highways  in  the  city  of  Montgomery  at  unreasonable 
hours  of  the  night,  without  having  any  lawful  purpose,  and 
without  any  necessity  therefor,  for  the  unlawful  purpose  of 
picking  up  men  for  lewd  intercourse,"  etc. 

William  L.  Martin^  attorney-general,  for  the  state. 

Coleman,  J.  The  defendant  was  convicted  of  the  ofifense 
of  night-walking.  A  night-walker  has  been  defined  to  be  one 
who  has  a  habit  of  being  abroad  at  night  for  the  purpose  of 
committing  some  crime,  of  disturbing  the  peace,  or  doing  some 
wrongful  or  wicked  act.  Night-walking,  at  common  law,  is  a 
common  nuisance:  1  Bishop's  Crim.  Law,  7th  ed,,  sec.  502, 
and  note.  Night-walkers  are  persons  who  stroll  the  streets  at 
night  for  immoral  purposes,  or,  as  charged  in  the  indictment, 
"  for  the  unlawful  purpose  of  picking  up  men  for  lewd  inter- 
course," and  are  indictable  at  common  law:  2  Wharton's 
Crim.  Law,  sec.  1446.  Persons  who  eavesdrop  men's  houses, 
"to  hearken  after  discourse,  and  thereupon  to  frame  slander- 
ous and  mischievous  tales,  to  cast  men's  gates,  carts,  and  the 
like,"  are  night-walkers:  Thomas  v.  State,  55  Ala.  260.  The 
expectation  of  gain  is  not  an  essential  ingredient  to  constitute 
the  offense  of  "night-walking,"  and  the  refusal  of  the  trial  court 
to  give  a  charge  which  asserted  this  proposition  was  correct. 

The  evidence  fully  warranted  the  charges  given  at  the  re- 
quest of  the  solicitor.  The  sufficiency  of  the  evidence  was  a 
question  for  the  jury. 

Affirmed.  

Criminal  Law  —  Who  is  a  Prostitute.  —  A  woman  submitting  to  indis- 
eriminate  sexual  intercourse,  which  she  solicits  by  any  act  of  her  own,  is  a 
prostitute,  no  matter  whether  she  receives  compensation  or  not:  State  v. 
Clark,  78  Iowa,  492,  But  compare  Commonwealth  v.  Munaon,  127  Mass. 
469,  34  Am.  Rep.  411,  for  what  does  not  constitute  lewd  and  lascivious  co> 
habitation. 
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Ex    PARTE    HURX. 
[92  Alabama,  102.] 

ILuTDAMUS  TO  REVIEW  ACTION  OF  CoDRT. — Mandamvs 'wHl  not  Me  to  coTXt' 
pel  a  judge  to  hear  and  determine  a  motion  for  the  restoration  of  money 
to  a  prisoner,  who  has  been  deprived  of  it  by  an  officer  at  the  time  of  his 
arrest,  when  the  money  has  subsequently  been  attached  in  the  hands  of 
the  officer,  and  the  attachment  suit  remains  undecided,  and  the  motion 
to  restore  has  been  overruled,  on  the  ground  that  the  court  has  no  juris* 
diction  to  entertain  it.    , 

Akbest  —  Liability  of  Officer  for  Seizing  Money  on  Person  of  Pris- 
oner. —  An  officer,  by  virtue  of  his  authority  to  arrest,  may  also  search 
the  prisoner,  and  seize  and  remove  from  his  person  any  money,  or  any- 
thing connected  with  the  offense,  or  which,  in  good  faith,  he  has  proba- 
ble cause  to  believe  to  be  connected  therewith,  or  which  may  be  used  as 
evidence  on  the  trial,  without  being  liable  in  damages  for  trespass,  al- 
though it  may  result  that  the  money  or  thing  was  not,  in  fact,  connected 
with  the  offense,  or  could  not  be  used  as  evidence  at  the  trial. 

Attachment  o»  Money  Taken  from  Prisoner.  —  Money  taken  from 
the  person  of  a  prisoner  at  the  time  of  his  arrest,  by  an  officer  acting  in 
good  faith,  under  the  belief,  or  reasonable  and  probable  ground  for  the 
belief,  that  it  is  connected  with  the  crime  charged,  or  that  it  may  be 
useful  as  evidence  at  the  trial,  is  subject  to  attachment  or  garnishment 
while  in  the  officer's  hands  or  in  court.  If  the  arrest  is  not  made  in 
good  faith,  or  if  the  money  is  not  seized  under  probable  ground  for  the 
belief  mentioned,  it  is  not  subject  to  attachment  or  garnishment;  or  if 
the  levy  is  procured  by  trickery  or  fraud  on  the  part  of  the  attaching 
creditor,  it  is  invalid,  and  such  creditor,  as  well  as  the  officer  making 
the  levy  with  knowledge  of  the  fraud,  is  liable  in  damages. 

Moore  and  Finley,  for  the  petitioner. 

William  L.  Martin^  attorney-general,  for  the  state. 

Coleman,  J.  The  petitioner,  Hurn,  having  been  arrested 
on  the  criminal  charge  of  fraudulently  obtaining  goods  on  a 
credit,  was  searched  by  the  ofScer  making  the  arrest,  who 
took  from  him  $1,124.40  found  conpealed  in  his  clothing. 
The  prisoner  and  the  money  were  delivered  to  the  sheriflf  of 
the  county.  An  attachment,  having  been  sued  out  against 
the  defendant,  Hurn,  was  placed  in  the  hands  of  the  sheriflf, 
and  by  him  levied  upon  the  money  in  his  possession.  This 
was  followed  by  a  writ  of  garnishment  executed  by  the  cor- 
oner of  the  county  upon  the  sheriff.  The  attachment  and 
garnishment  suits  were  made  returnable  to  the  city  court  of 
Montgomery. 

The  sheriff,  as  garnishee,  filed  his  answer,  setting  up  the 
facts  and  circumstances  under  which  he  came  in  possession 
of  the  money,  paid  the  money  into  court,  and  prayed  that 
**all  proper  issues  and  orders  be  made  up  under  the  direction 
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of  the  court,  in  order  that  it  might  be  ascertained  to  whom 
the  money  should  be  paid."  The  defendant,  Hurn,  moved  the 
court  for  an  order  that  the  money  be  restored  to  him,  "  upon 
the  grounds  that  his  person  had  been  searched  in  violation  of 
law,  and  the  money  wrongfully,  illegally,  and  violently  taken 
from  his  person."  The  suit  by  attachment  and  upon  which 
the  garnishment  issued  were  still  pending  and  undisposed  of 
at  the  hearing  of  the  motion. 

The  court  refused  to  permit  moveant  to  introduce  affidavits 
in  support  of  the  facts  stated  in  his  petition,  and  made  the 
following  order:  "  April  14,  1891.  Motion  overruled,  —  1.  Be- 
cause the  court  is  without  jurisdiction;  2.  Because  the  facts 
set  out  in  the  motion  present  an  issue  to  be  decided  by  the 
jury  in  the  trial  of  the  attachment  suit." 

From  this  order  overruling  the  motion,  the  petitioner  applies 
to  this  court  for  a  mandamus,  "  upon  the  grounds  that  the  court 
refused  to  hear  and  determine  the  motion,"  etc. 

In  Ex  parte  Redd,  73  Ala.  549,  it  was  declared  that  the  co- 
ercive process  of  mandamus  is  proper  when  an  inferior  court 
refuses  to  proceed  to  judgment  in  a  case  in  which  the  law 
makes  it  his  duty  to  act.  This  court  compels  judgment,  but 
will  not  control  it. 

In  Ex  parte  Schmidt^  62  Ala.  254,  it  was  held  that  the  writ 
would  lie  to  compel  the  execution  of  ministerial  duties  in  all 
proper  cases,  but  would  not  be  awarded  to  order  or  direct 
what  judgment  shall  be  rendered  in  any  given  case,  nor  can 
its  powers  be  invoked  to  correct  any  error  in  the  final  judg- 
ment or  decree  of  .an  inferior  court.  In  such  cases  there  is  an 
adequate  remedy  by  appeal:  Ex  parte  Echols,  39  Ala.  700; 
Ex  parte  State  Bar  Association,  92  Ala.  113. 

In  the  case  of  petitioner,  the  court  overruled  the  motion. 
The  motion  has  been  disposed  of  by  judicial  action  of  the 
court.  Whether  the  court  erred  in  the  order  overruling  the 
motion,  or  in  not  receiving  in  evidence  the  affidavits  offered  in 
support  of  the  petition,  or  whether  the  reasons  assigned  by 
the  court  for  overruling  the  motion  are  sufficient,  cannot  be 
reviewed  on  the  application  for  the  writ  of  mandamus.  Such 
questions  are  revisable  only  by  appeal.  The  remedy  by  ap- 
peal seems  to  have  been  resorted  to  in  the  cases  cited  by 
appellant. 

Both  parties  have  argued  the  case  upon  its  merits,  and  in 
view  of  such  intimation  from  counsel,  it  may  not  be  improper 
to  consider  the  real  question  involved  in  the  case. 


June,  1891.]  Ex  pakte  Hurn.  25 

It  is  the  law  that  the  levy  of  an  attachment  procured  by 
trickery,  fraud,  or  trespass  will  be  held  to  be  invalid,  and  the 
officer  who  makes  a  levy  by  such  means  exposes  himself  to 
an  action  in  damages:  Waples  on  Attachment,  180.  An  offi- 
cer cannot  forcibly  take  property  from  the  person  of  a  defend- 
ant; and  if  a  levy  is  effected  by  force,  fraud,  or  violence  of 
any  kind,  it  is  generally  held  void:  1  Wade  on  Attachment, 
sec.  130;  Mack  v.  Parks,  8  Gray,  517;  69  Am.  Dec.  267;  Fol- 
mar  v.  Copeland,  57  Ala.  588;  Street  v.  Sinclair,  71  Ala.  110. 

In  Drake  on  Attachment,  sec.  506,  it  is  said:  "An  officer, 
under  criminal  process  against  a  person,  arrested  and  took 
from  him  money  and  property  found  in  his  possession.  The 
officer  was  summoned  to  answer  as  garnishee  of  the  prisoner. 
It  was  held  that  the  officer  was  exempt  from  garnishment." 
The  text  here  stated  from  Drake  on  Attachment  refers  to  two 
decisions  from  Massachusetts:  Robinson  v.  Howard,  7  Cush. 
257;  and  Morris  v.  Penniman,  14  Gray,  220;  74  Am.  Dec.  675. 
An  examination  of  these  decisions  shows  that  they  were  based 
upon  a  statute  of  the  state  which  provided  that  no  person 
should  be  adjudged  a  trustee  "  by  reason  of  any  money  in  his 
hands  as  a  public  officer,  and  for  which  he  is  accountable  to 
defendant  as  such  officer."  In  another  section-of  the  Massa- 
chusetts code  it  is  declared  *'  that  money  collected  by  the 
sherifiF  by  force  of  legal  process  in  favor  of  the  defendant  in 
the  trustee  process  could  not  be  reached  by  trustee  proceed- 
ings." These  statutes  have  been  brought  forward,  and  may 
be  found  in  the  Massachusetts  code  of  1882,  page  1055. 

The  case  of  Zurcher  v.  Magee,  2  Ala.  253,  is  to  the  same 
effect  as  the  Massachusetts  decisions  holding  that  money  in 
the  hands  of  the  sheriff,  collected  by  him,  to  be  *'  in  the  cus- 
tody of  the  law."  Since  the  decisioit  in  2  Alabama  was  ren- 
dered, the  law  has  been  changed  by  statute  (Code  1886, 
sec.  2950),  and  now  money  in  the  hands  of  the  sheriff  or 
other  officer  may  be  attached,  and  as  was  held  in  Pruitt  v. 
Armstrong,  56  Ala.  310,  the  law  as  declared  in  2  Alabama  no 
longer  prevails. 

The  law  as  cited  from  Drake,  supra,  and  the  cases  cited 
from  Massachusetts  being  based  upon  a  statute  of  that  state 
different  from  the  statute  of  this  state,  cannot  be  regarded  as 
authority  upon  the  question. 

The  case  of  Closson  v.  Morrison,  47  N.  H.  483,  93  Am.  Dec.  459, 
is  very  much  in  point.  In  that  case  the  deputy  sheriff,  having 
arrested  the  plaintiff  on  a  complaint  for  larceny,  searched  him, 
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and  took  from  his  person  a  watch  and  chain,  and  money,  and 
on  the  next  day,  while  this  money  was  in  his  possession,  it  was 
attached  by  the  party  who  had  made  the  criminal  charge,  and 
also  by  another  creditor.  The  New  Hampshire  statute  pro- 
vides that  •'  any  officer  who  shall  find  any  implement,  article, 
or  thing  kept,  used,  or  designed  to  be  used,  in  violation  of  law, 
or  in  the  commission  of  any  offense,  in  the  possession  of  or 
belonging  to  any  person  arrested,  or  liable  to  be  arrested,  for 
such  offense,  or  violation  of  law,  shall  bring  such  implement, 
article,  or  thing  before  the  justice  or  court  having  jurisdiction 
of  the  offense,  who  shall  make  such  order  respecting  their 
custody  or  destruction  as  justice  may  require."  The  court 
held  that  a  due  regard  for  his  own  safety  on  the  part  of  the 
officer,  and  also  for  the  public  safety,  would  justify  a  search 
and  seizure  of  any  deadly  weapons  he  might  find  upon  the 
prisoner,  and  hold  them  until  he  was  discharged,  or  otherwise 
properly  disposed  of;  and  further  held  the  sheriff  might  seize 
any  money  or  other  articles  of  value  found  upon  the  prisoner, 
by  means  of  which,  if  left  in  his  possession,  he  might  procure 
his  escape,  or  obtain  tools,  or  implements,  or  weapons  with 
which  to  effect  his  escape.  The  court  further  held  that  the 
validity  of  the.  attachment  depended  upon  the  bona  fides  or 
mala  fides  of  the  search  and  seizure  of  the  property;  that  if 
this  was  done  in  order  to  effect  a  levy,  it  would  be  invalid,  but 
if  done  with  a  due  regard  to  the  public  safety,  and  to  secure 
the  safety  of  the  prisoner  only,  then  the  separation  of  the 
property  from  the  person  of  the  defendant  was  lawful,  and  it 
would  then  be  subject  to  attachment  as  property  not  found 
upon  the  person.  Whether  it  was  bona  fide  or  not  was  a  ques- 
tion for  the  jury  under  all  the  evidence. 

In  the  case  of  Spalding  v.  Preston,  21  Vt.  9,  50  Am.  Dec. 
68,  the  sheriff  arrested  one  Russell  on  a  charge  of  counter- 
feiting, and  took  from  his  person  a  lot  of  German  silver,  and 
held  it  under  the  order  of  the  state's  attorney.  He  was  sued 
by  one  Preston,  who  claimed  to  be  the  owner  of  the  property 
by  purchase.  The  court,  Redfield,  J.,  held  that  the  sheriff 
was  not  liable  for  a  trespass.  Much  is  said  in  this  opinion 
not  applicable  to  the  case  at  bar,  and  it  is  cited  as  an  author- 
ity, as  to  the  right  and  duty  of  the  sheriff  to  search  and  take 
from  a  prisoner  property  found  on  his  person. 

In  Waples  on  Attachment,  181,  the  principle  is  laid  down, 
that  if  the  plaintiff  in  attachment  is  not  an  instigator  or 
co-worker  with  the  officer  in  obtaining  an  unauthorized  and 
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illegal  levy,  he  ought  not  to  lose  the  benefit  of  an  attachment, 
and  that  the  circumstances  of  each  particular  case  must  de- 
termine whether  the  oflBcial  wrong-doing  was  such  as  to  invali- 
date the  levy. 

In  the  case  of  Gile  v.  Devens,  11  Gush.  61,  62,  the  court 
recognized  the  distinction  in  cases  where  unlawful  means 
were  used  for  the  purpose  of  seizing  the  property,  and  the  seiz- 
ure was  effected  by  those  means,  and  in  cases  where  the  levy 
was  in  no  way  connected  with  or  effected  through  the  unlawful 
act  of  the  oflBcer.  In  Hitchcock  v.  Holmes,  43  Conn.  528,  the 
court  recognized  the  rule  that  a  levy  could  not  be  effected  by 
a  trespass,  but  held  that  an  oflficer  with  a  writ  of  attachment 
in  his  possession,  who  was  invited  by  a  servant,  not  knowing 
the.  purpose  of  the  oflScer  in  calling,  to  enter  a  dwelling-house, 
was  lawfully  in,  and  authorized  to  make  a  levy  upon  such 
household  goods  as  were  liable  to  satisfy  the  attachment. 

In  the  case  of  Pomroy  v.  Parmlee,  9  Iowa,  140,  74  Am.  Dec. 
328,  the  facts  as  stated  in  the  opinion  were  as  follows:  Plain- 
tififs  sued  out  a  warrant  in  Scott  County  upon  a  criminal 
charge  against  the  defendant,  and  at  or  about  ihe  same  time 
a  writ  of  attachment.  The  sheriff,  with  E.  S.  Pomroy  and  a 
deputy,  followed  the  defendant,  and  overtook  him  in  Powe- 
shiek County,  and  there  arrested  him,  and  took  possession  and 
control  of  a  trunk  of  the  defendant,  and  against  the  objection 
of  the  defendant  carried  the  defendant  and  the  trunk  back 
to  Scott  County.  After  getting  back  to  Scott  County,  where 
the  sheriff  was  authorized  to  levy  the  attachment,  it  was  lev- 
ied upon  $1,089  of  money  found  in  the  trunk.  The  court  held 
that  it  was  settled  that  a  valid  seizure,  service,  or  execution 
cannot  be  obtained  through  means  rendered  unlawful  by 
fraud  or  violence;  that  *'  under  the  shadow  of  the  criminal 
process,  the  name  And  pretense  of  a  civil  writ  was  used  to 
bring  the  property  to  a  place  where  the  latter  might  be  levied 
upon  it."  It  is  clear  that  the  court  concluded  from  the  facts 
in  this  case  that  the  criminal  process  was  used  for  the  pur- 
pose of  effecting  a  levy,  and  in  accordance  with  the  general 
principle  that  a  levy  effected  by  fraud  or  violence  will  not  be 
uplield,  declared  that  the  attachment,  if  thus  obtained,  was 
illegal. 

In  the  case  of  Reifsnyder  v.  Lee,  44  Iowa,  101,  24  Am.  Rep. 
733,  the  facts  were,  that  Lee  had  stolen  five  head  of  cattle, 
and  sold  them  to  the  plaintiff  for  $162.  The  owner  recovered 
the  cattle,  and  plaintiff  had  Lee  arrested  for  the  larceny,  and 
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the  officer  making  the  arrest  took  from  his  person  both  money 
and  a  watch.  Plaintiff  then  sued  Lee,  and  had  the  officer 
who  held  possession  of  the  property  garnished.  The  defend- 
ant moved  the  court  to  discharge  the  garnishee  and  dissolve 
the  attachment,  on  the  ground  that  the  money  and  watch 
were  unlawfully  and  forcibly  taken  from  him.  The  trial  court 
granted  the  motion;  and  on  appeal  the  supreme  court  held 
that  the  object  of  the  pursuit  and  capture  of  Lee  was,  not  to 
obtain  possession  of  the  money  and  watch  in  order  to  subject 
it  to  legal  process,  but  for  the  purpose  of  bringing  him  to  pun- 
ishment for  his  crime.  The  conclusion  of  the  court  was,  that 
the  money  and  watch  were  lawfully  taken  from  the  possession 
of  Lee,  and  being  rightfully  in  the  possession  of  the  officer, 
was  subject  to  the  process  of  garnishment.  The  court  de- 
clared in  this  case  it  was  usual  and  proper  for  officers,  upon 
the  arrest  of  felons,  to  subject  them  to  search,  and  take  from 
them  articles  found  upon  their  persons,  and  suggested,  as  an 
additional  thought,  "that  there  was  ample  ground  for  hold- 
ing that  the  money  taken  from  Lee  was  the  money  received 
from  the  sale  of  the  cattle." 

The  principles  of  law  declared  in  this  case  are  directly  ap- 
plicable to  the  facts  of  the  present  case,  but  this  decision 
seems  to  have  been  materially  qualified  by  a  later  decis- 
ion in  the  same  state,  in  the  case  of  Commercial  Bank  v. 
McLeod,  65  Iowa,  665;  54  Am.  Rep.  36.  The  code  of  Iowa, 
sec.  4212,  provides:  "  He  who  makes  an  arrest  may  take  from 
the  person  all  offensive  weapons  which  he  may  have  about 
his  person,  and  must  deliver  them  to  the  magistrate  before 
whom  he  is  taken,  to  be  disposed  of  according  to  law."  In 
construing  this  section  of  the  code,  the  court  held  that  the 
officer  making  the  arrest  was  not  precluded  thereby  from  tak- 
ing from  the  person  of  the  prisoner  other-  property  than  "  of- 
fensive weapons,"  but  that  he  might  search  him  and  take  from 
him  all  property  which  might  be  used  by  the  prisoner  in 
effecting  his  escape.  The  court  held,  however,  in  this  latter 
case  {Commercial  Bank  v.  McLeod,  65  Iowa,  665;  54  Am.  Rep. 
36),  that  if  the  money  and  property  found  on  the  prisoner  had 
no  connection  with  the  arrest  or  the  crime  charged,  and  was 
not  to  be  used  as  evidence  in  the  prosecution,  "the  personal 
possession  of  the  sheriff  should  be  regarded  as  the  personal 
possession  of  the  prisoner,  and  the  money  and  property  should 
be  no  more  liable  to  attachment  than  if  it  was  in  the  prisoner's 
pocket";  and  on  an  application  for  rehearing,  the  court  re- 
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affirmed  that  "the  possession  of  the  officer  was  the  pos- 
cession  of  the  defendant";  citing  in  support  of  the  princi- 
ple 1  Archbold's  Crim.  PI.  34,  35;  Wharton's  Crim.  PL,  sec. 
61;  1  Bishop's  Crim.  Proc,  sees.  210-212;  and  Patterson  v. 
Pratt,  19  Iowa,  358.  We  have  been  unable  to  find  the  refer- 
ence in  1  Archbold's  Criminal  Pleading  sustaining  the  propo- 
sition. 

In  Wharton's  Criminal  Pleading,  sec.  60,  it  is  declared: 
"  Those  arresting  a  defendant  are  bound  to  take  from  his  per- 
son any  articles  which  may  be  of  use  as  proof  in  the  trial  of 
the  offense  with  which  the  defendant  is  charged.  These  arti- 
cles are  properly  to  be  deposited  with  the  committing  magis- 
trate, to  be  retained  by  him,  with  the  other  evidence  in  the 
cause,  until  returned  to  the  prosecuting  officers  of  the  state. 
They  should  carefully  be  preserved  for  the  purposes  of  the 
trial,  and  after  its  close  be  returned  to  the  person  whose 
property  they  lawfully  are.  Sec.  61.  The  right  of  the  arrest- 
ing officer  to  remove  money  from  the  defendant's  person  is  lim- 
ited to  those  cases  in  which  the  money  is  connected  with 
the  offense  with  which  the  defendant  is  charged.  Any  wider 
license  would  be  a  violation  of  his  personal  rights.  When 
money  is  taken  in  violation  of  this  rule,  the  court  will  order 
its  restoration  to  the  defendant.  That  where  property  is 
identified  as  stolen,  or  is  in  any  way  valuable  as  proof,  it  may 
be  sequestrated,  is  plain." 

Bishop's  Criminal  Procedure,  sees.  210,  211,  is  to  the  same 
effect;  and  in  section  212  it  is  stated  that  the  officer  "  holds  all 
such  property,  whether  money  or  goods,  subject  to  the  order 
of  the  court,  and  in  proper  circumstances  he  will  be  directed 
to  restore  it  in  whole  or  in  part  to  the  prisoner." 

Both  these  authorities,  it  will  be  seen,  limit  the  right  to  take 
money  from  the  prisoner  in  cases  in  which  the  money  is  in 
some  way  connected  with  the  offense  charged,  or  to  be  used 
as  evidence  on  the  prosecution.  Whether  the  officer  would  be 
held  guilty  of  a  trespass,  if  on  the  trial  it  appeared  that  the 
officer  was  mistaken  in  believing  that  the  money  was  con- 
nected with  the  offense  or  material  as  evidence,  is  not  stated; 
or  whether  the  money  while  in  the  possession  of  the  officer 
was  subject  to  attachment  at  the  suit  of  creditors  is  not  dis- 
cussed or  declared.  The  common-law  rule  declared  by  Whar- 
ton and  Bishop,  supra,  seems  to  conflict  with  the  state  decisions 
which  we  have  quoted,  in  so  far  as  they  declare  it  to  be  the 
duty  of  the  arresting  officer  to  search  and  take  from  the  per- 
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€on  of  the  prisoner  money  or  other  property  which  might  be 
available  in  effecting  his  escape. 

It  is  stated  by  Mr.  Wharton,  and  sustained  by  his  refer- 
ences, that  at  common  law,  "  if  the  property  is  identified  as 
stolen,  or  is  in  any  way  valuable  as  proof,  it  may  be  seques- 
trated, is  nevertheless  plain."  If,  under  this  rule,  the  property 
is  sequestrated,  or  deposited  in  court,  or  held  by  the  officer,  to 
be  used  as  proof  on  the  trial,  and  while  thus  held  a  creditor 
attaches  it,  what  are  the  rights  of  the  attaching  creditor?  At 
common  law,  and  perhaps  without  statute,  the  money  or 
property  would  be  in  gremio  legis,  not  subject  to  attachment, 
and  entirely  under  the  control  of  the  court.  After  the  prose- 
cution is  ended,  at  common  law  the  court  could  and  ought 
to  direct  "  that  it  be  restored  in  whole  or  in  part  to  the  pris- 
oner, according  to  the  circumstances."  In  many  states  prop- 
erty thus  held  was  regarded  in  gremio  legis,  and  therefore  not 
subject  to  attachment:  See  Zurcher  v.  Magee,  2  Ala.  253,  and 
authorities  cited.  We  understand  this  to  be  the  reason  and  ex- 
tent of  the  rule  as  declared  by  Mr.  Bishop  and  Mr.  Wharton. 

The  facts  of  the  case  of  Patterson  v.  Pratt,  19  Iowa,  358, 
are  as  follows:  One  Dunn,  having  lost  two  hundred  dollars, 
sued  out  a  search-warrant  against  Pratt.  Under  this  warrant 
Pratt  was  arrested,  and  $485.12  found  on  his  person,  which" 
was  taken  from  him  and  delivered  to  the  magistrate.  While 
the  money  was  in  the  hands  of  the  justice  of  the  peace,  the 
plaintiff,  Patterson,  had  it  levied  on  by  the  sheriflF,  to  satisfy 
an  execution  in  his  favor,  and  also  summoned  the  justice  to 
answer  as  garnishee.  The  garnishee  paid  the  money  to  the 
clerk  of  the  court.  The  statute  of  Iowa  in  regard  to  garnish- 
ing money  or  a  fund  in  the  hands  of  an  officer  or  in  court  is 
very  similar  to  section  2950  of  this  state.  The  court,  Dillon, 
J.,  held:  "The  appellant  argues  that  the  statute  contemplates 
a  fund  which  has  come  into  court  legitimately  by  civil  pro- 
cess, or  by  consent  of  the  execution  debtor.  In  our  opinion, 
a  fund  may  properly  find  its  way  into  court  without  the  con- 
sent or  volition  of  the  party  from  whom  it  was  obtained 

Persons  may  not  unwarrantably  make  use  of  the  machinery 

of  criminal  law  to  accomplish  private  ends But  we  see 

no  evidence  of  the  abuse  of  the  law,  in  the  case  at  bar,  by 

any  party,  much  less  by  the  appellee It  is  not  shown 

that  this  was  a  scheme  between  Dunn  and  appellee  to  get 
hold  of  the  money  of  the  appellant.  The  charge  against 
Pratt  is  not  shown  to  have  been  false  or  fabricated."    After 
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distinctly  recognizing  the  principle  declared  in  Ilsley  v.  Nichols, 
12  Pick.  270,  22  Am.  Dec.  425,  and  other  authorities,  that 
*'no  lawful  thing  procured  upon  a  wrongful  act  can  be  sup- 
ported," held  that  the  fund  was  lawfully  in  court,  and  subject 
to  garnishment. 

Upon  principle,  property  subject  to  the  payment  of  a  debt 
may  be  levied  upon  by  the  proper  officer,  if  the  levy  can  be 
effected  without  trickery  or  fraud,  or  a  trespass  calculated  to 
provoke  a  breach  of  the  peace:  Barnett  v.  Bass,  10  Ala. 
954,  and  authorities  supra.  The  garnishment  in  this  case 
was  regularly  executed  by  the  coroner  upon  the  sheriff,  who 
had  possession  of  the  money.  There  is  no  evidence  to  show 
that  the  defendant  was  arrested  for  the  purpose  of  obtaining 
a  levy,  or  that  the  criminal  charge  against  him  was  false  or 
fabricated.  The  important  question  then  is,  Was  the  sheriff 
authorized  to  search  the  defendant  and  take  from  his  person 
the  money,  either  for  the  purpose  of  using  it  as  evidence  on 
the  criminal  prosecution,  or  to  prevent  the  prisoner  from 
using  the  money  to  effect  his  escape? 

Our  statute  (Code,  sec.  4745)  provides:  "When  a  person 
charged  with  a  felony  is  supposed  by  the  magistrate  before 
whom  he  is  brought  to  have  upon  his  person  a  dangerous 
weapon,  or  anything  which  may  be  used  as  evidence  of  the 
commission  of  the  offense,  the  magistrate  may  direct  him  to 
be  searched  in  his  presence,  and  such  weapon  or  other  thing 
be  retained,  subject  to  the  order  of  court  in  which  the  defend- 
ant may  be  tried." 

Section  4212  of  the  code  of  Iowa  provides  that  "  he  who 
makes  the  arrest  may  take  from  the  person  all  offensive 
weapons  which  he  may  have  on  his  person."  It  was  held  in 
the  latter  state  that  this  section  did  pot  preclude  the  sheriflf 
from  taking  from  his  person  money  or  other  property  which 
might  be  used  in  effecting  an  escape. 

The  supreme  court  of  the  state  of  New  Hampshire,  constru- 
ing a  somewhat  similar  statute,  we  have  seen,  declared  the 
the  same  rule;  and  the  duty  and  right  of  the  sheriff  in  this 
respect  has  been  recognized  in  other  states. 

The  constitution  of  the  state  of  Alabama,  art.  1,  sec.  6,  pro- 
vides "that  the  people  shall  be  secured  in  their  persons, 
houses,  papers,  and  possessions  from  unreasonable  seizures 
or  searches;  and  that  no  warrant  shall  issue  to  search  any 
place,  or  to  seize  any  person  or  thing,  without  probable  cause, 
supported  by  oath  or  affirmation."    In  commenting  on  article 
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4  of  the  constitution  of  the  United  States,  which  prohibits  un- 
reasonable searches  and  seizures,  in  the  case  of  Boyd  v.  United 
States,  116  U.  S.  616,  Mr.  Justice  Bradley,  delivering  the 
opinion,  quoted  with  approbation  from  Lord  Camden  as  fol- 
lows: "By  the  laws  of  England,  every  invasion  of  private 
property,  be  it  ever  so  minute,  is  a  trespass.  No  man  can  set 
his  foot  on  my  ground  without  my  license,  but  he  is  liable  to 
an  action,  though  the  damage  be  nothing.  If  he  admits  the 
fact,  he  is  bound  to  show  by  way  of  justification  that  some 
positive  law  has  justified  or  excused  him.  The  justification 
is  submitted  to  the  judges,  who  are  to  look  into  the  books,  and 
Bee  if  such  a  justification  can  be  maintained  by  the  text 
of  the  statute  law  or  by  the  principles  of  the  commou 
law.  If  no  such  excuse  can  be  found  or  produced,  the  silence 
of  the. books  is  an  authority  against  the  defendant.  Accord- 
ing to  this  reasoning,  it  is  now  incumbent  upon  the  defendants 
to  show  the  law  by  which  this  seizure  is  warranted.  If  that 
cannot  be  done,  it  is  a  trespass."  These  are  the  principles 
which  protect  every  citizen  of  this  government  in  the  enjoy- 
ment of  his  personal  liberty,  his  home,  and  his  property,  and 
no  other  "  can  abide  the  pure  atmosphere  of  a  government  of 
political  liberty  and  personal  freedom."  This  court,  in  Chas- 
tang  v.  State,  83  Ala.  30,  referring  to  the  opinion  of  Justice 
Bradley,  declared:  "We  indorse  and  approve  everything 
said  therein."  The  statute  law  provides  for  the  issuance 
of  search-warrants,  but  specifies  on  what  grounds  they  are  to 
be  issued,  and  only  on  probable  cause  supported  by  affidavit, 
naming  the  p^jrson  and  particularly  describing  the  property 
and  place  to  be  searched:  Code,  sees.  4727-4729.  The  search 
and  seizure  in  the  present  case  was  not  made  under  these 
statutory  provisions. 

Section  4745  of  the  code  we  have  quoted  above,  and  which 
provides  that  when  a  person  is  charged  with  a  felony,  and  is 
supposed  to  have  a  dangerous  weapon,  or  anything  which 
may  be  used  as  evidence  of  the  commission  of  the  offense,  he 
may  be  searched,  and  such  weapon  or  thing  may  be  seized 
and  retained,  subject  to  the  order  of  the  court  in  which  the 
defendant  is  to  be  tried.  The  question  as  to  the  dangerous 
weapon  does  not  arise  in  this  case.  That  part  of  the  statute 
which  authorizes  the  seizure  and  retention  of  "anything 
which  may  be  used  as  evidence  "  on  the  prosecution  is  a  mere 
statutory  enactment  of  the  common  law.  At  common  law, 
the  arresting  ofl&cer  had  the  right  to  remove  money  from  the 
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defendant's  person,  but  this  right  was  limited  to  cases  in 
which  the  money  was  connected  with  the  offense,  or  to  be 
used  as  evidence:  See  Wharton  and  Bishop,  supra,  and  the 
cases  cited  in  support  of  the  text. 

We  are  aware  of  the  responsibility  of  sheriffs  for  the  safety 
of  prisoners,  and  their  liability  for  escapes  suffered  by  them  or 
their  deputies;  but  we  can  find  no  warrant,  either  in  the  com- 
mon law  or  statute,  for  taking  money  from  the  person  of  the 
prisoner,  unless  it  is  connected  with  the  offense  charged,  or  to 
be  used  as  evidence  on  his  trial.  If  this  right  exists  in  the 
officer,  as  an  absolute  right  to  prevent  escapes,  he  could,  upon 
the  arrest  of  a  person  charged  with  a  trivial  misdemeanor  or 
disorderly  conduct,  strip  him  of  all  his  personal  effects.  It  is 
no  answer  to  say  the  officer  would  not  do  it.  The  question  is, 
Has  he  the  right,  by  virtue  of  his  authority  to  arrest,  also  to 
search  and  seize,  except  in  cases  authorized  by  the  common 
law  or  by  statute?  "  It  is  the  duty  of  the  courts  to  be  watch- 
ful for  the  constitutional  rights  of  the  citizen,  and  against  any 
stealthy  encroachments  thereon." 

After  a  careful  examination  of  the  constitution,  prohibiting 
unreasonable  searches  and  seizures,  the  common  law,  the  stat- 
utes and  authorities,  we  hold  that  it  is  the  duty  of  an  officer 
having  no  other  authority  than  the  right  to  make  the  arrest 
to  search  the  party  arrested,  and  seize  and  remove  from  him 
any  dangerous  weapon  found  on  his  person,  and  he  may  also 
seize  any  money  or  anything  connected  with  the  offense,  or 
which  may  be  used  as  evidence  against  him  on  the  prosecu- 
tion, and  retain  the  money  or  thing  until  turned  over  to  the 
state's  attorney,  or  paid  into  the  court  to  abide  the  result  of 
the  trial;  that  an  oflicer  acting  in  good  faith,  in  the  execution 
of  this  duty,  and  proceeding  upon  probable  grounds  for  be- 
lieving that  the  money  or  thing  is  connected  with  the  offense 
charged,  or  may  be  used  as  evidence  on  the  trial,  may  search 
and  take  from  the  defendant  arrested  by  him  on  a  criminal 
charge  money  found  on  his  person,  and  he  will  not  be  liable 
in  damages  for  a  trespass,  although  it  may  turn  out  that  the 
money  or  thing  was  not  in  fact  connected  with  the  offense,  or 
could  not  be  used  as  evidence  of  the  commission  of  the  offense; 
that  the  money  or  thing  seized  by  the  officer  under  the  fore- 
going limitations,  during  the  time  it  is  in  his  hands,  or  if  paid 
into  court,  is  not  in  the  possession  of  the  defendant,  but  it  is 
thereby  sequestered  and  subject  to  attach  mentor  garnishment 
under  section  2950  of  the  code;  that  if  the  arrest  was  made 
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not  in  good  faith,  or  if  the  money  or  thing  is  seized  without 
probable  grounds  for  believing  that  it  is  connected  with  the 
offense,  or  useful  as  evidence  on  the  trial,  the  levy  made  under 
Buch  circumstances  is  invalid;  or  if  procured  by  trickery  or 
fraud  on  the  part  of  the  attaching  creditor,  the  levy  will  be 
held  invalid;  and  the  officer  making  the  levy,  if  he  knows  of 
the  fraud,  and  person  procuring  it  to  be  done  by  such  means 
and  for  such  purposes,  will  be  liable  to  a  suit  for  damages. 

We  believe  these  principles  consistent  with  the  personal 
liberty  of  the  person  arrested,  as  secured  to  him  by  the  con- 
stitution of  the  state,  and  concede  to  the  officer  all  the  author- 
ity given  to  him  by  the  common  or  statute  law.  We  know  of 
no  law  which  will  prevent  a  creditor  from  having  the  property 
of  his  debtor  levied  upon  to  satisfy  his  debt,  when  it  can  be 
done  without  committing  a  trespass,  or  by  fraud  or  violence. 
At  common  law,  the  property  in  the  hands  of  an  officer  was 
regarded  in  gremio  legis,  and  not  subject  to  process;  but  by 
statute  it  is  subject  to  legal  process. 

The  return  of  the  court  to  the  rule  nisi  shows  that  the  pros- 
ecution and  attachment  suits  against  the  moveant  are  unde- 
cided, and  are  pending  in  court.  Whether,  under  the  principles 
declared  in  the  foregoing  opinion,  the  money  is  subject  to  the 
attachment  and  garnishment  depends  upon  the  evidence  to 
be  introduced  on  the  trial,  and  the  garnishing  creditor  has  a 
right  to  his  day  in  court,  and  to  have  a  jury  pass  upon  the 
facts. 

In  any  view  we  take  of  the  case,  the  application  for  man/' 
damns  must  be  denied. 

Mandamus  denied.  

Mandamus,  when  Will  not  Lib.  —  Mandamits  will  not  lie  to  compel 
a  court  to  render  any  particular  judgment,  nor  to  set  aside  a  decision 
already  made:  Weeden  v.  Town  Council,  9  R.  I.  128;  98  Am.  Dec.  373,  and 
note;  and  this  rule  applies  to  a  motion  which  has  been  denied  by  the  court: 
People  V.  Pratt,  28  Cal.  166;  87  Am.  Dec.  110. 

Arrest.  —  Right  ov  Officer  Making  an  Arrest  to  search  hia  prisoner, 
and  take  from  him  any  money  or  valuables  found  upon  his  person:  See  Glo8» 
son  V.  Morrison,  47  N.  H.  482;  93  Am.  Dec.  459. 

Attachment  —  Property  Taken  from  a  Prisoner.  — The  attachment 
of  property  taken  by  an  officer  from  the  person  of  a  person  arrested  for  the 
commission  of  a  crime  is  void,  if  the  officer  took  the  property  simply  for  the 
purpose  of  getting  possession  of  it,  so  that  he  might  attach  it;  but  if  he 
took  it  in  good  faith,  to  secure  the  safe-keeping  of  the  prisoner,  an  attach- 
ment of  it  is  valid:  Closson  v.  Morrison,  47  N.  H.  482;  93  Am.  Dec.  459.  la 
Reifanyder  v.  Lee,  44  Iowa,  101,  24  Am.  Rep.  733,  it  is  decided  that  upon 
the  arrest  of  a  person  for  larceny  money  and  valuables  taken  from  him  by 
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the  officer  can  be  garnished  or  attaclied  while  in  the  officer's  hands,  in  a 
civil  action  against  the  prisoner.  We  think  tlie  court  erred  in  the  principal 
case  in  holding  that  property  taken  from  a  prisoner  is,  while  in  the  custody 
of  the  arresting  officer,  or  of  the  police  department,  subject  to  seizure  or 
garnishment  under  attachment  or  execution.  "  We  should  fear  that  any 
other  construction  would  lead  to  a  gross  abuse  of  criminal  process":  Robin- 
son V.  Hoioard,  7  Cush.  257;  Freeman  on  Executions,  sec  130  a;  Morria  v, 
Fenniman,  14  Gray,  220;  74  Am.  Dec.  675. 


Louisville  and  Nashville  R.  R.  Co.  v.  Johnson. 

[92  Alabama,  204.] 

Railroads  — Intoxicated  Passenger,  Liability  for  Expulsion  of,  when 
Subsequently  Injured.  —  An  intoxicated  passenger  on  a  railroad  train, 
by  refusing  to  pay  fare  when  it  is  rightfully  demanded,  becoming  boi- 
sterous and  using  profane  and  obscene  language,  renders  himself  an  in- 
truder or  trespasser,  and  may  be  expelled  without  unnecessary  force, 
due  care  being  used  not  to  expel  him  at  such  time,  place,  or  under  such 
circumstances  that  serious  injury  will  naturally  or  probably  result;  and 
when  such  passenger  is  so  expelled,  he  cannot  recover  for  a  subsequent 
injury  to  which  he  contributed  by  placing  himself  in  a  position  of  peril 
while  so  intoxicated. 

Railroads  —  Intoxication  of  Passenger  as  Contributory  Negligence. 
—  When  an  intoxicated  passenger,  not  so  drunk  as  to  be  stupefied  or  un- 
able to  travel,  is  rightfully  ejected  from  a  railroad  train  at  six  o'clock  on 
a  dark  evening,  one  mile  from  his  home,  in  a  locality  with  which  he  is 
familiar,  and  is  subsequently  injured  during  the  night  by  another  pass- 
ing train,  he  cannot  recover  against  the  railroad  company  which  ejected 
him.  His  expulsion  in  such  ease  cannot  be  regarded  as  the  natural  and 
proximate  cause  of  the  injury,  or  as  connected  with  it,  except  as  he 
himself  connected  it  by  his  voluntary  intoxication, 

Jones  and  Falkner,  for  the  appellant. 

W.  T.  L.  Cofer,  for  tlie  appellee. 

Clopton,  J.  Appellee,  as  administratrix,  sues  to  recover 
damages  for  the  death  of  A.  W.  Johnson,  alleged  to  have  been 
caused  by  the  culpable  negligence  of  the  employees  of  defend- 
ant. Plaintiff's  intestate  having  taken  passage  on  a  train  of 
defendant,  and  having  willfully  and  persistently  refused  to 
pay  his  fare  when  asked,  becoming  boisterous  and  using  pro- 
fane and  very  obscene  language,  clearly  shown  by  the  evi- 
dence, it  became  the  duty  of  the  conductor  to  protect  defend- 
ant against  such  intrusion,  and  the  passengers  against  insult 
and  annoyance.  The  right  of  the  conductor  to  put  him  oflF 
the  train,  under  such  circumstances,  does  not  admit  of  serious 
question.  By  refusing  to  pay  his  fare  when  rightfully  de- 
manded, and  by  his  gross  misconduct,  deceased  forfeited  all 
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right  to  remain  in  the  car,  and  assumed  the  position  of  an  in- 
truder. The  conductor  was  not  required  to  have  considera- 
tion for  his  convenience,  and  was  authorized  to  stop  the  train 
and  put  him  off  at  any  point  on  the  railroad,  having  reason- 
able regard  for  his  personal  safety.  The  company  owed  him 
no  duty  other  than  the  duty  it  owes  to  any  trespasser,  —  not 
to  inflict  intentional,  reckless,  or  wanton  injury.  In  exercis- 
ing the  right  of  expulsion,  unnecessary  force  must  not  be  used, 
nor  must  it  be  exercised  at  such  time,  place,  and  under  such 
circumstances  that  serious  injury  will  probably  and  naturally 
result;  for  if  it  ensues,  this  is  the  equivalent  of  intentional, 
reckless,  or  wanton  injury.  Subject  to  these  limitations  and 
restrictions,  the  time,  place,  and  circumstances  are  left  in 
the  discretion  and  judgment  of  the  conductor:  Wyman  v. 
Northern  Pacific  R.  R.  Co.^  34  Minn.  210;  Atchison  etc.  R.  R, 
Co.  V.  Gants,  38  Kan.  608;  5  Am.  St.  Rep.  780;  Great  West- 
ern R'y  Co.  v.  Miller,  19  Mich.  305;  McClure  v.  Philadelphia 
and  Baltimore  R.  R.  Co.,  34  Md.  532;  6  Am.  Rep.  345;  Hutch- 
inson on  Carriers,  sec.  590;  Rorer  on  Railroads,  960;  Memphis 
etc.  R.  R.  Co.  V.  Womack,  84  Ala.  149;  Louisville  etc.  R.  R.  Co. 
V.  Black,  89  Ala.  313.  No  right  of  recovery  is  or  can  be  claimed 
under  the  original  complaint,  which  proceeds  on  the  theory 
that  plaintiff 's  intestate  was  a  passenger.  The  amended  com- 
plaint, by  the  statement  that  his  fare  was  demanded,  and  that 
he  neglected  or  refused  to  pay  it,  impliedly  conceded  the  con- 
sequent right  to  remove  him  from  the  train,  and  bases  the 
liability  of  defendant  on  the  averments  that  the  conductor 
put  him  off  at  a  time  and  place,  and  under  circumstances 
seriously  endangering  his  safety,  and  exposing  him  to  immi- 
nent peril  of  life  or  limb  from  passing  trains,  and  that  he  was 
run  over  and  killed  by  one  of  defendant's  trains. 

The  time  was  about  six  o'clock  in  the  evening,  dark  and 
raining.  The  place,  at  or  near  the  entrance  to  a  cut  from  two 
hundred  to  two  hundred  and  fifty  yards  long,  about  one  mile 
from  Wilhite,  a  station  which  the  train  had  just  left,  also  from 
the  home  of  the  deceased.  On  the  right  is  a  mountain  or  high 
hill,  and  on  the  left  a  creek  about  twelve  feet  below  and  thirty 
or  more  feet  from  the  railroad,  but  sufficient  space  on  each 
side  of  the  road  to  enable  a  person  to  avoid  injury  by  passing 
trains.  Between  the  cut  and  Wilhite  are  a  trestle  and  two 
stock-gaps.  Deceased  was  familiar  with  the  locality  and  the 
cut.  He  was  intoxicated,  but  not  so  drunk  as  to  be  uncon- 
scious or  stupefied;  had  the  use  of  his  mental  and  physical 
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faculties.  There  was  nothing  in  his  manner  to  indicate  to  the 
conductor  that  he  could  not  or  would  not  avoid  the  danger  of 
a  passing  train.  A  train  was  due  about  thirty  minutes  there- 
after, and  two  others  passed  during  the  night.  His  body  was 
discovered  the  next  morning  on  the  opposite  side  of  the  track, 
a  short  distance  from  where  he  was  put  off,  badly  mangled. 
He  was  not  injured  while  being  ejected,  or  by  the  train  from 
which  he  was  removed,  or  by  exposure  to  any  perils  incident 
or  peculiar  to  the  time  or  place,  disconnected  from  the  passing 
of  other  trains.  From  the  position  and  condition  of  his  body, 
it  maybe  assumed  that  he  was  run  over  and  killed  by  another 
train,  and  this  the  amended  complaint  avers.  Under  its  aver- 
ments and  on  the  evidence,  the  material  inquiry  is,  whether 
putting  him  ofif  at  such  time  and  place  was  the  proximate 
cause  of  his  death,  or  his  own  negligence  or  other  intervening 
agency. 

Drunkenness  has  been  styled  a  self-imposed  disability,  and 
men  make  themselves  drunk  at  their  peril.  It  does  not  ex- 
cuse the  omission  to  use  the  same  care  and  prudence  which 
is  exacted  of  a  sober  man  under  the  same  circumstances. 
"The  fact  of  the  intoxication  of  the  injured  person,  at  the 
time  of  the  injury,  will  not  only  not  relieve  from  the  conse- 
quences of  his  contributory  negligence,  but  also,  if  his  intoxi- 
cated state  contributed  to  the  happening  of  the  injury,  will  be 
admissible  in  evidence  as  proof  of  contributory  negligence": 
2  Am.  &  Eng.  Ency.  of  Law,  751;  Columbus  etc.  R^y  Co.  v. 
TFood,  86  Ala.  164;  Beach  on  Contributory  Negligence,  sec. 
146.  It  appearing  that  plaintiff's  intestate  was  not  so  drunk 
as  to  be  unconscious  of  the  peril  attending  the  passing  of 
trains,  or  unable  to  take  care  of  himself,  his  drunkenness  is 
not  only  not  excusatory,  but  tends  to, show  that  he  contrib- 
uted to  his  own  injury  by  placing  himself  in  the  position  of 
imminent  danger  in  which  he  was  found.  Had  he  even  re- 
mained on  the  side  of  the  road  where  he  was  left,  he  would 
not  have  been  injured. 

The  degree  of  intoxication,  as  also  the  other  facts  and  cir- 
cumstances, plainly  distinguish  this  case  from  the  case  of 
Louisville  etc.  R.  R.  Go.  v.  Sullivan,  81  Ky.  624,  50  Am.  Rep. 
186,  which  is  cited  and  relied  on  by  appellee's  counsel.  In 
that  case,  the  weather  was  intensely  cold,  several  degrees  be- 
low zero,  the  ground  covered  with  snow  eight  to  ten  inches 
deep,  and  the  person  put  off  stupidly  drunk,  unable  to  take 
care  of  himself  or  to  travel.     The  probability  was,  that  he 
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would  remain  wherever  put,  and  the  natural  consequence 
that  he  would  freeze,  which  in  fact  produced  his  injuries. 
Putting  him  off  under  such  circumstances  was  considered 
gross  negligence,  and  the  proximate  cause  of  his  injuries.  It 
is  said  in  the  opinion,  that  the  force,  if  not  unnecessary,  was 
used  "  under  circumstances  and  at  a  time  when  the  conse- 
quences ordinarily  would  be  as  injurious  as  when,  in  an  at- 
tcMipt  to  remove  a  trespasser  from  his  dwelling-house,  the 
owner  should  shove  him  from  an  upper  story,  or  lead  him 
into  a  pitfall  or  well,  or  when  a  person  is  pushed  off  a  fast 
moving  train," — reckless  or  wanton. 

Railway  Co.  v.  Valleley,  32  Ohio  St.  345,  30  Am.  Rep.  601, 
is  parallel.  The  party,  who  was  drunk,  but  not  stupefied  or 
unable  to  travel,  was  put  off  about  eight  or  nine  o'clock  in 
the  evening,  and  was  found  the  next  morning  about  one  third 
of  a  mile  from  where  he  was  put  off,  in  a  dying  condition,  and 
died  a  few  moments  after  he  was  taken  up.  Being  found  near 
the  track  badly  bruised  and  mangled,  it  was  assumed  that  he 
was  run  over  and  killed  by  another  of  the  company's  trains. 
Ashburn,  J.,  said:  "  But  if  the  propriety  of  the  expulsion  were 
doubtful,  either  because  deceased's  conduct  did  not  justify  it, 
or  because  his  condition  rendered  it  unsafe  and  dangerous  in 
its  consequences,  still  we  must  find  that  the  death  was  the 
natural  and  proximate  result  of  the  expulsion  before  defend- 
ants can  be  made  liable.  How  can  this  be  said  in  the  present 
case?  Admit  that  the  vicinity  of  a  railroad  track  is  dan- 
gerous to  passers  by;  admit  that  putting  off,  as  was  done, 
was  placing  him  in  circumstances  of  danger, — they  were  no 
more  dangerous  to  him  than  they  were  to  every  man  whose 
business  or  pleasure  takes  him  in  the  neighborhood  of  rail- 
roads. There  was  no  unusual  or  extraordinary  circumstance 
of  danger  in  the  whole  transaction  if  the  man  was  able  to  take 
care  of  himself,  and  this  he  was.  The  mere  putting  him  off, 
therefore,  was  in  no  way  connected  with  his  death,  except  as 
he  himself  connected  it  by  reason  of  his  intoxication,  and  for 
this  he  alone  is  responsible.  The  expulsion  is  not  in  any  way 
the  occasion  of  the  catastrophe,  either  as  a  proximate  or  other 
cause,  unless  it  is  in  some  way  attached  to  or  linked  with  the 
drunkenness.  If  this  is  the  state  of  the  case,  he  must  have 
been  so  drunk  at  the  time  he  was  struck  as  to  be  unable  to 
avoid  the  accident,  which  shows  the  intoxication  to  have 
been  the  proximate  cause;  and  whether  it  be  the  proximate 
cause,  01   a  cause  for  which  alone  he  is  responsible,  in  either 
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case  the  responsibility  cannot  be  fastened  upon  defendant." 
These  cases,  above  referred  to,  draw  the  distinction  as  to  the 
circumstances  under  which  putting  an  intoxicated  person  off 
the  train,  and  when  his  drunkenness,  will  be  considered  the 
proximate  cause  of  his  injury. 

Plaintiff's  intestate  being  boisterous  and  unruly,  using  pro- 
fane and  vulgar  language,  making  himself  obnoxious  to  the 
other  passengers,  it  was  the  duty  of  the  conductor  not  to  hesi- 
tate, but  act  promptly,  using  due  discretion  and  judgment. 
Not  being  unconscious  or  in  a  stupor,  and  being  familiar  with 
the  cut  and  road,  he  was  bound  to  know  that  other  trains  were 
expected,  and  that  it  would  be  dangerous  to  be  or  remain  on 
the  track.  If  the  danger  to  which  he  was  exposed  consisted 
in  his  going  upon  the  track,  no  place  could  have  been  found 
on  the  side  of  the  road  where  he  would  not  be  exposed  to  the 
same  danger.  Left  where  passing  trains  would  not  injure 
him  without  some  intervening  agency,  if  he  afterwards  wan- 
dered on  the  track  and  placed  himself  in  a  position  of  peril, 
it  was  his  own  carelessness  resulting  from  his  unfortunate 
condition,  for  which  defendants  are  not  responsible.  His  ex- 
pulsion from  the  train  cannot,  under  the  evidence,  be  regarded 
as  the  natural  and  proximate  cause  of  his  death,  or  as  con- 
nected with  it,  except  as  he  himself  connected  it  by  his  vol- 
untarv  intoxication:  McClelland  v.  Louisville  etc.  R'y  Co.,  94 
Ind.  276. 

The  court  should  have  given  the  aflBrmative  charge  requested 
by  defendant. 

Reversed  and  remanded. 

Intoxication  as  Contributory  ITeerliKence.  * 
Intoxication  as  Contributory  Neoliqen^b  —  Intoxication  Which  did 
not  Contribute  to  the  Injury.  —  In  actions  to  recover  for  personal  injury  al- 
leged to  have  been  inflicted  in  consequence  of  defendant's  negligence,  the 
fact  that  the  plaintiff  was  intoxicated  at  the  time  the  injury  was  received 
does  not  of  itself  constitute  such  contributory  negligence  as  will  defeat  re- 
covery: Stuart  V.  Inhabitants  of  MacJiiasport,  48  Me.  477;  Cramer  v.  City  of 
Burlington,  42  Iowa,  315;  Thorp  v.  Town  of  Brookjield,  36  Conn.  320;  Hous- 
ton etc.  R'y  Co.  v.  Reason,  61  Tex.  613;  Robinson  v.  Pioche,  5  Cal.  461.  In- 
toxication, by  itself,  will  not  prevent  recovery  without  proof  that  it  actually 
contributed  to  the  injury:  Houston  etc.  R'y  Co.  v.  Reason,  61  Tex.  613.  In 
other  words,  drunkenness  is  not  a  defense  by  way  of  contributory  negligence, 

•eeference  to  monographic  notes. 

Intoxication  as  a  defense  of  one  accused  of  crime:  40  Am.  Rep.  550-570. 

Intoxication  of  contractor  at  time  of  executing  a  contract:  21  Am.  Rep.  29-34. 

Intoxication,  civil  damage  laws  authorizing  recovery  of  damages  from  persons 
gelling  liquors  to  others,  who  become  intoxicated  thereon:  25  Am.  Rep.  362-369;  48 
Am.  Dec.  625-632. 
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unless  it  was  the  proximate  cause  of  the  injury  received:   Davis  v.  Oregon 
etc.  R.  R.  Co.,  8  Or.  172. 

Intoxication  does  not  Excuse  Negligence.  —  Voluntary  intoxication  is  no  ex» 
cuse  or  justification  for  the  commission  of  an  act  of  negligence  on  the  part 
of  the  plaintifiF:  Missouri  Pac.  R'y  Co.  v.  Evans,  71  Tex.  361.  The  fact  of  his 
intoxication  will  not  relieve  the  plaintiff  of  that  exercise  of  due  care  for  his 
personal  safety  that  would  reasonably  be  expected  to  be  exercised  by  a  sober 
person  under  the  same  circumstances:  St.  Louis  etc.  R'y  Co.  v.  Wilkerson,  46 
Aril,  513-5"22.  In  actions  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  negligence  on  the  part  of  the  defendant,  the  plaintiff  must 
show  that  the  injuries  he  received  were  occasioned  exclusively  by  the  neg- 
ligence of  the  defendant.  Hence  if  it  is  found  that  plaintiff  has  himself 
been  guilty  of  any  negligence  or  want  of  ordinary  care  that  has  directly 
contributed  to  cause  the  accident,  he  has  no  cause  of  action  for  the  injury 
received,  though  the  defendant  may  likewise  have  been  guilty  of  negligence; 
and  the  rule  is  the  same  whether  the  plaintiff  was  drunk  or  sober  at  the 
time  of  the  accident:  Kean  v.  Baltimore  etc.  R.  R.  Co.,  61  Md.  154.  If  a 
traveler  on  the  highway,  by  reason  of  his  voluntary  intoxication,  exposes 
himself  to  danger,  and  receives  injuries  which  he  could,  and  by  the  exer- 
cise of  ordinary  prudence  would,  have  avoided  if  sober,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover:  Wood  v.  Board  of  Commis- 
sioners, 128  Ind.  289.  Or  if  the  party  injured  becomes  drunk  under  such 
circumstances  that  any  reasonably  prudent  man  could  foresee  that  he  was 
putting  himself  in  such  a  position  of  peril  that  that  which  resulted  might 
probably  happen,  then  his  intoxication  is  a  defense  by  way  of  contributory 
negligence:  Davis  v.  Oregon  etc.  R.  R.  Co.,  8  Or.  172. 

Contributory  negligence  caused  by  the  inebriation  of  the  party  injured 
will  exonerate  the  party  inflicting  the  injury  from  responsibility,  especially 
when  there  is  no  negligence  on  his  part:  Weeks  v.  Nero  Orleans  etc.  R.  R. 
Co.,  32  La.  Ann.  615.  A  man  cannot,  by  his  voluntary  intoxication,  place 
himself  in  a  condition  whereby  he  loses  such  control  of  his  brain  and  mus- 
cles as  a  man  of  ordinary  prudence  and  caution,  in  the  full  possession  of  his 
faculties,  would  exercise,  and  thereby  contribute  to  an  injury  to  himself, 
and  then  require  one  ignorant  of  his  condition  to  recompense  him  therefor: 
Strand  v.  Chicago  etc.  R'y  Co.,  67  Mich.  380.  This  rule  is  illustrated  by  nu-- 
mcrous  cases.  Thus  in  Toledo  etc.  R'y  Co.  v.  Riley,  47  111.  514,  the  plain- 
tiff was  injured  in  consequence  of  being  struck  by  a  train  on  a  railroad 
track,  while  returning  home  in  the  afternoon.  The  facts,  as  referred  to  by 
the  court  in  its  opinion,  were,  that,  as  appeared  by  his  own  statement,  he 
had  been  drinking  somewhat  freely  of  whisky,  and  the  testimony  of  other 
witnesses  showed  that  he  was  in  such  a  condition  that  he  paid  no  attention 
to  the  shouting  of  two  persons  only  ten  or  twelve  steps  from  him,  just  be- 
fore he  crossed  the  track.  The  evidence  further  showed  that  the  railroad 
track  was  in  full  view  as  he  approached  it  from  such  a  distance  as  to  make 
it  evident  "that  the  plaintiff,  by  the  exercise  of  less  than  ordinarj*  pru- 
dence, might  have  discovered  and  avoided  the  approaching  train.  He  did  not 
do  this,  but  either  in  a  state  of  partial  stupefaction  from  drink,  or  acting  with 
a  reckless  temerity  utterly  inexcusable,  he  undertakes  to  cross  with  the 
train  in  full  view,  if  he  had  but  looked  along  the  track,  thus  wantonly  im- 
periling not  only  his  own  life,  but  that  of  the  passengers  on  the  train.  While 
the  highway  traveler  cannot  be  required  to  leave  his  vehicle,  or  adopt  any 
other  unusual  means  to  discover  an  approaching  train,  he  cannot  be  per 
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mitted  to  voluntarily  close  his  eyes  to  danger,  or  to  rush  into  it  with  utter 
recklessness,  and  then  claim  compensation  for  injury." 

It  is  the  duty  of  persons  about  to  cross  a  railroad  track,  whether  they  are 
drunk  or  sober,  to  look  about  them  and  see  whether  there  is  danger,  and  not 
to  go  recklessly  upon  the  road,  but  to  take  proper  precautions  to  avoid  acci- 
dents, and  if  any  one,  because  of  his  voluntary  intoxication,  thus  rushes  into 
danger  which  by  ordinary  care  he  could  have  seen  and  avoided,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover  for  any  injury  he  may  receive; 
Chicago  etc.  R.  R.  Co.  v.  Bell,  70  111.  102.  So  in  Yarnell  v.  St.  Louis  etc. 
Ry  Co.,  75  Mo.  575,  585,  the  court  said:  "The  testimony  further  show? 
that  the  deceased,  on  the  evening  of  the  accident,  and  just  before  most  of 
the  regular  trains  for  that  evening  were  due  and  expected,  in  a  state  of  in- 
toxication, and  staggering,  started  up  the  railroad  track,  and  that  at  the 
place  where  his  dead  body  was  found,  about  half-past  nine  o'clock  that 
night,  the  railroad  was  both  straight  and  level  for  at  least  a  quarter  of  a 
mile  both  ways,  and  that  there  was  nothing  to  prevent  deceased  from  seeing 
or  hearing  an  approaching  train,  or  to  prevent  him  from  getting  off  the  track 
in  time  to  avoid  injury,  if  he  had  been  sober,  or  awake,  or  in  the  exercise  of 
ordinary  care  for  his  personal  safety.  Under  such  circumstances,  the  con- 
clusion is  almost  irresistible,  that  the  deceased,  from  extreme  drunkenness, 
had  either  fallen  or  laid  down  on  the  track  in  a  state  of  stupor  or  drowsiness, 
and  was  thus  run  over  and  killed  by  some  one  of  the  passing  trains,  without 
having  been  seen  in  the  darkness  by  those  in  charge  of  the  train.  Under 
each  circumstances,  it  is  difficult  to  see  how  the  defendant  can  be  charged 
with  negligence,  whilst  it  is  quite  evident  that  the  deceased  was  manifestly 
guilty  of  such  contributory  negligence  as  will  prevent  a  recovery." 

In  Little  Rock  etc.  R'y  Co.  v.  Pankhurst,  36  Ark.  371,  it  appeared  that  the 
party  injured  was  walking  on  the  railroad  track,  on  which  was  a  well-worn 
path,  and  that  he  was  drunk  and  staggering,  that  when  within  about  four 
miles  of  his  home,  and  about  dark,  he  fell  and  lay  upon  the  track,  where  a 
passing  construction  train  ran  over  and  killed  him  about  eight  o'clock  in  the 
evening,  audit  was  held  that  though  the  defendant  might  have  been  guilty 
of  negligence  in  not  having  a  light  on  the  tender  and  a  lookout  in  front,  yet 
the  deceased's  own  negligence  in  being  voluntarily  upon  the  track,  and  from 
intoxication  unable  to  get  out  of  the  way  of  the  train,  M'as  the  proximate 
cause  of  his  death,  and  prevented  a  recovery.  In  the  subsequent  case  of  St. 
Louis  etc.  R'y  Co.  v.  Wilkerson,  46  Ark.  513-522,  the  court  said:  "  'Drunken- 
ness will  never  excuse  one  for  a  failure  to  excKcise  the  measure  of  care  and 
prudence  which  is  due  from  a  sober  man  under  the  same  circumstances.  Men 
must  be  content,  especially  when  they  are  trespassers,  to  enjoy  the  pleasures 
of  intoxication  cum  periculis.  When  they  make  themselves  drunk,  and  in  that 
condition  wander  upon  a  railroad  track  and  sustain  an  injurj',  they  will  not  be 
heard  to  plead  their  intoxication  as  an  answer  to  the  charge  of  negli:^ence, ' 
or  as  a  reason  why  the  railroad  company  should  be  held  responsible  to  them 
for  damages."  So  in  Southwestern  R.  R.  v.  Hankerson,  61  Ga.  11-1,  the  rule 
is  laid  down,  that  where  one,  from  being  voluntarily  drunk,  falls  or  lies  down 
in  a  state  of  insensibility  on  a  railroad  track,  so  that  he  ia  injured  by  a  pa'S- 
ing  train,  he  cannot  recover  for  the  injury  received,  though  the  railroad 
company  may  also  have  been  guilty  of  contributory  negligence.  Again,  in 
McClellan  v.  Louisville  etc.  R'y  Co.,  94  Ind.  276,  where  a  drunken  passenger 
on  a  railroad  train,  owing  solely  to  his  intoxicated  condition,  was  lawfully 
removed  from  the  train  by  the  employees  thereon,  and  placed  a  short  distance 
from  the  track,  to  which  he  subsequently  wandered,  and  where  he  was  run 
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over  and  killed  by  another  train,  at  a  point  where  those  in  charge  thereof  did 
not  and  could  not  see  him  in  time  to  prevent  the  accident,  it  was  held  that 
the  expulsion  was  not  the  proximate  cause  of  the  accident,  but  that  the  in- 
toxicated passenger's  contributory  negligence  in  wandering  upon  the  track 
was  such  cause,  and  that  the  railroad  company  was  not  liable  for  his  death, 
nor  chargeable  with  notice  of  his  condition  or  whereabouts.  The  same  rule 
was  applied  to  like  facts  in  Railway  Co.  v.  Valkley,  32  Ohio  St.  345;  30  Am. 
Rep.  601. 

In  Virginia  etc.  R.  R,  Co.  v.  Boswell,  82  Va,  932,  the  railroad  track-walker 
found  a  man  lying  on  the  track  asleep,  and  aroused  him  and  informed  him 
of  his  danger  from  an  approaching  train.  He  was  intoxicated,  but  this  fact 
was  unknown  to  the  track- walker,  and  as  the  man  when  warned  raised  him- 
self on  his  elbow  and  signified  his  comprehension  of  the  situation,  without  ap- 
pearing to  be  helpless  or  disabled  from  any  cause,  he  was  left  on  the  track, 
where  a  train  subsequently  passed  over  and  killed  him,  and  it  was  held  that 
the  fact  of  his  being  thus  left  upon  the  track  was  not  negligence  proximately 
causing  his  death,  but  that  his  intoxication  so  contributed  to  the  accident 
as  to  bar  any  recovery  for  the  injury.  So  in  Herring  v.  Wilmington  etc. 
R.  R.  Co.,  10  Ired.  402,  51  Am.  Dec.  395,  where  two  slaves  became  intoxi- 
cated, laid  down  upon  the  railroad  track  and  went  to  sleep  at  a  point  where 
they  could  have  been  seen  by  the  engineer  at  a  distance  of  from  two  hun- 
dred yards  to  half  a  mile,  and  were  killed  by  a  passing  train,  it  was  decided 
that  their  being  upon  the  track  in  a  condition  of  helpless  intoxication  was 
■uch  contributory  negligence  as  would  prevent  a  recovery,  in  the  absence  of 
wanton  negligence  in  the  railroad  company.  To  the  same  effect.  Button  v. 
Hudson  River  R.  R.  Co.,  18  N.  Y.  248-253, 

Reckless  Negligence  toward  Intoxicated  Persons.  —  In  Louisville  etc.  R.  R.  Co. 
V.  Sullivan,  81  Ky.  624,  50  Am.  Rep.  186,  it  appeared  that  a  passenger,  in  a 
helpless  state  of  intoxication,  was  put  off  the  train  away  from  a  station  on  a 
freezing  cold  night,  in  consequence  of  which  he  was  exposed  to  the  action  of 
the  elements,  and  his  body  partially  frozen.  The  railroad  company  was  held 
liable.  The  decision  in  this  case,  however,  is  placed  upon  the  ground  that, 
notwithstanding  the  passenger's  intoxication,  the  act  of  the  railroad  company 
in  thus  ejecting  him  in  such  weather  was  gross  and  wanton  negligence,  for 
which  he  could  recover,  notwithstanding  negligence  on  his  part.  Wliere  an 
intoxicated  passenger,  not  exercising  ordinary  care,  is  thrown  from  the  open 
door  of  a  caboose  on  a  railroad  train  moving  at  a  rate  of  thirty-five  miles  an 
hour  around  short  curves,  his  intoxication  will  not  excuse  his  want  of  exercise 
of  due  care,  but  will  constitute  contributory  negligence  defeating  a  recovery: 
Norfolk  etc.  R.  R.  Co.  v.  Ferguson,  79  Va.  241.  In  Monk  v.  New  Utrecht,  104 
N.  Y.  552,  the  street  consisted  of  a  road-bed  sixty  feet  wide,  in  the  center  of 
which  was  a  street-car  track,  on  either  side  was  a  sidewalk  eleven  feet  in 
width,  raised  a  foot  above  the  level  of  the  street,  and  on  either  side  of  the 
sidewalk  was  an  embankment  leading  down  from  the  street.  Plaintiff, 
while  drunk,  was  placed  in  the  center  of  the  street  and  told  to  follow  the 
car-track  home,  but  he  wandered  off  the  street,  fell  down  the  embankment, 
and  was  injured.  It  was  held  that  he  was  chargeable  with  contributory 
negligence,  and  could  not  recover  against  the  city.  In  Cassedy  v.  Stockbridje, 
21  Vt.  391,  the  action  was  brought  to  recover  for  an  injury  alleged  to  have 
been  caused  by  the  insufficiency  of  a  street.  It  was  shown  that  plaintiff 
was  Intoxicated  at  the  time  of  the  accident,  and  it  was  decided  that  if  he 
was  thereby  rendered  incapable  of  managing  himself  and  h  s  team  with 
wdinary  care  and  prudence,  and  his  want  of  such  care  contributed  in  the 
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slightest  degree  to  produce  the  injury,  the  plaintiff  was  not  entitled  to 
recover.  In  an  action  against  a  city  to  recover  for  an  injury  caused  by  a 
defect  in  the  street,  whereby  plaintiff  was  thrown  from  a  wagon,  if  it  is- 
shown  that  the  driver  of  the  wagon  was  drunk,  and  by  careless  driving 
caused  the  accident,  and  that  such  driver  was  the  plaintiff's  husband,  and 
the  defect  in  the  street  was  not  such  as  to  be  dangerous  to  a  person  exercis- 
ing ordinary  care,  the  plaintiff  is  not  entitled  to  recover:  CUy  of  Bock  Island 
V.  Vanlandschoot,  78  111.  485. 

Intoxication  as  Evidence  of  Negligence. — In  actions  to  recover  for  personal 
injury  alleged  to  be  the  result  of  negligence  on  the  part  of  defendant,  th» 
fact  of  the  intoxication  of  the  plaintiff  at  the  time  of  the  accident  is  always 
admissible  in  evidence,  for  the  consideration  of  the  jury,  as  a  circumstance  to 
aid  them  in  determining  whether  or  not  the  plaintiff  was  exercising  due 
care,  and  consequently  free  from  contributory  negligence:  Thorp  v.  Brook- 
field,  36  Conn.  320;  Cramer  v.  BurUngton,  42  Iowa,  315;  Hayes  v.  Forty' 
second  Street  etc.  R.  R.  Co.,  97  N.  Y.  259;  Alger  v.  Lvwell,  3  Allen,  402; 
Houston  etc.  R'y  Co.  v.  Waller,  56  Tex.  331;  Wynn  v.  Allard,  5  Watts  &  S. 
524.  It  was  said  in  Houston  etc.  R'y  Co.  v.  Reason,  61  Tex.  613-618,  that 
"there  is  much  conflict  in  the  evidence  as  to  whether  the  appellee  was  in« 
toxicated  at  the  time  he  received  the  injury;  but  it  is  unimportant  what  his 
condition  was  in  this  respect  if  the  injury  to  him  resulted  from  the  negli- 
gence  of  the  appellant,  unless  his  own  negligence  contributed  to  the  injury; 
and  the  jury  were  at  liberty,  in  considering  that  matter  as  well  as  the  prob- 
ability of  his  statements,  to  look  to  his  condition  at  the  time,  under  all  the 
facts  in  proof,  and  under  the  charge  of  the  court  as  to  his  confessed  drunks 
enness." 

When  the  person  injured  was,  at  the  time  of  the  accident,  intoxicated  in 
any  degree,  that  fact  ia  proper  to  be  considered  by  the  jury  in  determining 
the  question  of  contributory  negligence:  Fitzgerald  v.  Weston,  52  Wis.  354; 
and  when  evidence  has  been  introduced  showing  plaintiff  to  have  been  intox- 
icated at  the  time  that  the  injury  was  received,  the  presumption  in  favor  of 
his  sobriety  is  overcome,  and  the  burden  of  proof  is  then  on  him  to  show 
that  he  was  not  guilty  of  intoxication,  and  in  the  exercise  of  ordinary  car© 
and  prudence,  to  entitle  him  to  recover:  Burns  v.  Elba,  32  Wis.  605;  Cramer 
V.  Burlington,  42  Iowa,  315;  Hubbard  v.  Mason  City,  60  Iowa,  400. 

After  the  fact  of  intoxication  has  been  found,  it  is  not  necessary  that  the 
jury  should  also  find,  as  a  result  thereof,  that  the  plaintiff  became  careless 
and  reckless  in  regard  to  his  safety,  to  defea,t  his  recovery.  With  all  the 
care  of  which  he  was  capable  in  that  condition,  he  may  have  still  contributed 
to  his  own  injury:  Cramer  v.  Burlington,  42  Iowa,  315.  In  a  case  where  the 
question  of  mutual  negligence  is  involved,  and  it  appears  that  the  injured 
party  was  intoxicated  at  the  time,  it  is  error  to  instruct  the  jury  that  love 
of  life  and  natural  instincts  of  self-preservation  possessed  by  all  persons 
may  be  considered  in  deciding  whether  or  not  the  injured  party  exercised 
ordinary  care.  The  jury  should  be  instructed  that  if  the  party  injured  was 
drunk  they  should  consider  that  fact,  and  determine  whether  or  not  it 
rebutted  the  presumption  of  ordinary  care:  Illinois  etc.  R.  R.  Co.  v.  Cragin, 
71  111.  177.  The  fact  that  the  party  injured  had  drank  a  glass  of  beer,  or 
that  his  companion,  four  or  five  hours  before,  had  drank  three  or  four  glasses 
of  ale,  is  not  of  itself  any  evidence  of  intoxication  or  resulting  want  of  rea- 
sonable care  on  the  part  of  the  injured  party:  City  of  Auroray.  Hillman,  90 
111.  61.  Proof  that  plaintiff  had  been  in  the  habit  of  using  intoxicating 
liquors  prior  to  the  injury  is  not  competent  to  prove  that  he  was  intoxicated 
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when  injured:  Hubbard  v.  Mason  City,  60  Iowa,  400;  Bampson  v.  Taylor,  15 
R.  I.  83. 

Evidence  of  Intoxication. — To  prove  plaintiff's  intoxication  at  the  time  of 
the  accident,  a  witness  may  state,  from  his  observation  and  the  exercise  of 
his  perceptive  faculties,  whether  plaintiff  was  or  was  not  intoxicated  at  that 
time  without  being  confined  to  the  detail  of  the  combination  of  circumstances 
and  minute  appearances  from  which  he  learned  the  fact,  and  he  may  also 
state  whether  or  not  a  person  had  the  appearance  of  being  intoxicated,  and 
fiuch  statement  is  merely  a  statement  of  fact,  and  does  not  call  for  the  opin- 
ion of  the  witness:  City  of  Aurora  v.  Hillman,  90  111.  62;  People  v.  Eastwood, 
14  N.  Y.  562.  In  an  action  to  recover  damages  for  personal  injuries  caused 
by  defendant's  negligent  driving,  evidence  that  he  was  intoxicated  is  com- 
petent, as  bearing  upon  the  question  of  negligence:  Alexander  v.  Number,  86 
Ky.  565;  and  when  an  action  is  brought  to  recover  for  injury  caused  by  the 
negligent  driving  of  defendant's  servant,  the  condition  of  the  servant  as  to 
being  drunk  or  sober  at  the  time  of  the  accident  is  a  proper  subject  of  inquiry: 
Williams  v.  Edmunds,  75  Mich.  92. 

Contributory  Negligence  in  not  Preventing  tJve  Intoxication  of  a  Third  Person.  — 
A  peculiar  case  is  presented  in  Reget  v.  Bell,  77  111.  593,  where  an  action  was 
brought  by  a  wife  against  a  liquor  dealer,  under  the  statute,  to  recover  dam- 
ages for  the  loss  of  her  husband,  whose  death  was  caused  by  the  excessive 
use  of  intoxicating  liquors  sold  him  by  the  defendant.  On  the  trial  it  ap- 
peared that  the  wife  knew  that  her  husband  had  purchased  the  liquor  and 
was  drinking  to  excess,  and  had  it  in  lier  power  to  prevent  him  from  so 
drinking  by  destroying  the  liquor,  while  she  was  not  prevented  from  so  do- 
ing through  fear,  but  permitted  him  to  use  it  in  such  immoderate  quanti- 
ties as  to  cause  his  death;  and  the  court  held  that  she  must  be  considered  as 
a  willing  party  to  his  conduct,  instrumental  in  bringing  the  loss  caused  by  his 
death  upon  herself,  and  consequently  guilty  of  such  contributory  negligence 
as  would  defeat  any  recovery  by  her. 

Care  Due  to  Intoxicated  Person.  —  As  has  been  shown,  intoxication  on  the 
part  of  the  injured  party  will  not  excuse  the  same  due  care  on  his  part  that 
would  be  reasonably  expected  of  a  sober  person  under  the  same  circum- 
•tances;  and  on  the  other  hand,  the  party  inflicting  an  injury  on  an  intoxi- 
cated person  is  bound  to  exercise  the  same  due  and  reasonable  care  towards 
him  as  he  is  bound  to  use  towards  a  sober  person.  Thus  the  fact  that  a 
man  is  intoxicated  does  not  alone  deprive  him  of  the  right  to  be  upon  a  rail- 
road car,  nor  does  it  free  the  company  from  its  duty  to  render  him  due  care. 
The  degree  of  care  due  to  a  drunken  passenger  is  the  same  as  that  due  to  a 
sober  one:  MilUman  v.  New  York  Central  etc.  R.  R.  Co.,  66  N.  Y.  642;  Straud 
V.  Chicago  etc.  R'y  Co.,  67  Mich.  380.  Where  the  intoxication  contributes 
to  the  injury,  the  party  inflicting  it  is  liable  only  when  guilty  of  gross,  will- 
ful, and  wanton  negligence:  Virginia  etc.  R.  R.  Co.  v.  Boswdl,  82  Va.  9.'?2- 
935.  The  rule  is  laid  down  in  Houston  etc.  R'y  Co.  v.  Sympkins,  54  Tex.  615, 
38  Am.  Rep.  632,  that  one  who,  while  in  a  helpless  state  of  intoxication,  is 
run  over  and  injured  by  a  passing  train,  is  guilty  of  contributory  negligence, 
which  constitutes  a  bar  to  recovery,  unless  the  injury  was  wantonly  and 
willfully  inflicted;  and  in  Ilixwuri  Pacific  R'y  Co.  v.  Evans,  71  Tex.  360-369, 
the  court  said:  "  Following  the  weight  of  authority,  it  would  seem  the  rail- 
way company  would  only  be  liable  for  wanton  or  willful  neglect  on  the  part 
of  its  employees  toward  the  deceased  of  the  duty  of  caring  for  his  safety  if  he 
was  intoxicated,  even  to  the  extent  of  insensibility.  It  cannot  be  conceded 
to  one  incapable  of  protecting  himself  from  the  voluntary  use  of  intoxicants, 
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that  by  entering  a  train  from  which  he  was  forbidden,  and  without  the  knowl- 
edge or  consent  of  the  conductor,  that  thereby  he  can  impose  upon  the  railway 
company  any  duty  beyond  ordinary  care  to  protect  him  from  injury  while 
upon  the  train,  and  to  leave  him  in  a  reasonably  safe  condition.  The  appellant 
insists,  and  not  without  reason,  that  instead  of  excusing  want  of  proper  care, 
the  intoxication  was  a  continuing  fact  evidencing  negligence,  if  not  negli- 
gence in  itself,  without  which  the  injury  would  not  have  happened.  If,  a» 
it  seems  to  be,  that  voluntary  intoxication  to  the  extent  of  insensibility  i» 
chargeable  as  negligence  when  contributing  to  the  injury,  it  would  follow 
that  a  less  degree  of  or  partial  intoxication  would  not  excuse  or  dispense 
with  the  duty  of  self-protection  by  proper  care  to  avoid  danger."  Again,  in 
Little  Bock  etc.  R'y  Co.  v.  Haynes,  47  Ark.  497-502,  it  was  said:  "  Now,  it 
is  very  plain  that  the  proximate  cause  of  the  injury  was  the  negligence  of 
the  plaintiff  in  voluntarily  walking  upon  the  track,  and  his  inability  to  get 
out  of  the  way  of  the  train  in  consequence  of  intoxication,  or  a  paroxysm  of 
his  disease.  The  railway  company  is  not  responsible,  unless  its  train-men 
had  a  clear  opportunity,  after  discovery  of  the  plaintiff's  peril,  to  avoid 
striking  him.  Or  to  state  the  proposition  in  a  different  form,  a  trespasser 
on  a  railroad  track  cannot  recover  for  running  him  down,  in  the  absence  of 
willful  or  reckless  conduct  on  the  part  of  the  company  or  its  agents."  The 
court,  in  passing  upon  this  question  in  St.  Louis  etc.  R'y  Co.  v.  Wilkeraon,  4& 
Ark.  513-523,  said:  "If  the  employees  of  a  railroad  company  in  charge  of 
its  train  see  a  man  walking  upon  its  track  at  a  distance  ahead  suf&cient  to 
enable  him  to  get  out  of  the  way  before  the  train  reaches  him,  and  are  not 
aware  that  he  is  deaf,  or  insane,  or  from  some  other  cause  insensible  of  the 
danger,  or  unable  to  get  out  of  the  way,  they  have  a  right  to  rely  on  human 
experience,  and  to  presume  that  he  will  act  upon  the  principles  of  common 
sense  and  the  motive  of  self-preservation  common  to  mankind  in  general, 
and  will  get  out  of  the  way,  and  to  go  on  without  checking  the  speed  of  the 
train  until  they  see  that  he  is  not  likely  to  get  out  of  the  way,  when  it  would 
become  their  duty  to  give  extra  alarm  by  bell  or  whistle,  and  if  that  is  not 
heeded,  and  it  becomes  apparent  that  he  will  not  get  out  of  the  way,  then  as 
a  last  resort,  to  check  its  speed,  or  stop  the  train,  if  possible,  in  time  to  avoid 
disaster.  If,  however,  the  man  seen  upon  the  track  is  known  to  be,  or  from 
his  appearance  gives  them  good  reason  to  believe  that  he  is,  insane  or  badly 
intoxicated,  or  otherwise  insensible  of  danger,  or  unable  to  avoid  it,  they 
have  no  right  to  presume  that  he  will  get  out  of  the  way,  but  should  act 
upon  the  hypothesis  that  he  might  not  or  would  not,  and  should  use  a  proper 
degree  of  care  to  avoid  injuring  or  killing  him.  Failing  in  this,  the  railroad 
company  would  be  responsible  in  damages,  if  by  the  use  of  such  care,  after 
becoming  aware  of  his  negligence,  they  could  have  avoided  injuring  him." 
In  Denman  v.  St.  Paul  etc.  R.  R.  Co.,  26  Minn.  357,  the  plaintiff,  while  in- 
toxicated, laid  down  upon  the  railroad  track,  and  while  in  that  condition  wa» 
run  over  and  injured  by  a  passing  train.  It  was  held  that  his  negligence 
arising  from  his  drunken  condition  contributed  to  his  injury,  and  that  for 
this  reason  he  could  not  recover.  The  court,  in  delivering  the  opinion,  said: 
•'There  is  no  evidence  tending  to  show  that  the  plaintiff  was  seen  by  any 
person  upon  the  train,  and  none  tending  to  show  that  plaintiff's  injuries 
were  willfully,  wantonly,  or  intentionally  inflicted.  The  defendant  owed  him 
no  duty,  except  that  of  exercising  due  diligence  to  avoid  injuring  him  after 
discovering  that  he  was  there. " 

The  rule  that  ordinary  care  and  due  diligence  for  the  safety  of  an  intox> 
icated  passenger  on  a  railroad  train  is  all  that  is  required  of  the  company  is 
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recognized  in  Louisville  etc.  R.  B.  Co.  v.  Sullivan,  81  Ky.  624,  50  Am.  Rep.  186, 
but  in  that  case  a  drunken  passenger  was  ejected  from  a  train  and  left  by  the 
aide  of  the  track  ou  a  night  so  cold  that,  owing  to  his  condition  and  inability 
to  move,  portions  of  his  body  were  frozen,  and  it  was  held  that  to  eject  him 
tinder  such  circumstances  was  an  act  of  gross  negligence  to  which  his  intoxi- 
cation was  no  defense.  The  rule  is  thus  stated,  in  effect,  in  that  case.  The 
right  to  eject  a  passenger  because  of  non-payment  of  fare  must  be  exercised 
with  proper  regard  to  his  physical  and  mental  condition  and  surrounding 
circumstances;  and  that  to  eject  him  when  he  is  in  such  physical  or  mental 
condition  from  intoxication  as  that  serious  bodily  harm  may  result  there- 
from is  culpable  negligence,  for  which  a  recovery  may  be  had,  notwithstand- 
ing his  intoxication.  The  rule  as  to  the  relative  degree  of  care  due  from 
each  party  is  well  stated  in  Kean  v.  Baltimore  etc.  R.  R.  Co.,  61  Md.  154-167, 
where  it  is  said,  "  that  tliough  the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  that  negligence  may  in  fact  have  remotely  contributed  to  the 
production  of  the  accident,  yet  if  the  defendant  could,  in  the  result,  by  the 
exercise  of  reasonable  care  and  diligence,  in  view  of  the  circumstances  of 
the  case,  have  avoided  the  accident,  the  plaintiff's  negligence,  being  the  more 
remote  cause,  will  not  excuse  the  accident.  In  this  case,  therefore,  if  the 
plaintiff  was  in  fact  drunk,  and  failed  to  observe  the  reasonable  precautions 
to  avoid  danger  to  himself  while  in  the  act  of  crossing  defendant's  road 
tracks,  or  while  upon  the  tracks  of  the  road,  though  improperly  there,  and 
under  such  circumstances  to  constitute  negligence  on  his  part,  yet  if  the  de- 
fendant's servants  in  charge  of  the  train,  after  discovering  the  perilous  situ- 
ation of  the  plaintiff,  could  by  the  exercise  of  reasonable  care  and  diligence 
have  avoided  the  accident,  they  were  bound  to  do  it.  If  tliey  possessed 
knowledge  of  the  plaintiff's  situation,  and  failed  to  make  reasonable  and 
proper  exertions  whereby  he  could  have  been  saved,  the  defendant  would  be 
liable,  though  it  was  by  reason  of  the  negligence  or  drunken  condition  of  the 
plaintiff  that  he  was  found  in  the  situation  of  danger.  In  such  case  their 
failure  to  use  due  care  and  exertion  would  constitute  negligence  which  would 
form  the  direct  and  proximate  cause  of  the  injury.  But,  on  the  other  hand, 
if  the  plaintiff  was  on  the  crossing  or  at  any  place  on  the  road  tracks  of  the 
defendant  in  such  condition  as  not  to  be  able  to  take  care  of  himself,  or  paid 
no  heed  to  the  warnings  of  the  approach  of  the  train,  or  if  from  negligence 
or  reckless  indifference  to  the  perils  of  his  situation  he  failed  to  observe  the 
precautions  necessary  to  his  safety,  and  his  situation  was  not  known  to  those 
in  charge  of  the  train,  and  while  observing  a  careful  lookout  was  not  discov- 
ered by  them  in  time,  by  the  use  of  reasonable  care  and  diligence,  to  save 
him  from  injury,  then  his  own  want  of  care  and  reckless  negligence  in  put- 
"ting  himself  in  such  place  of  danger  would  deprive  him  of  all  ground  of  ac- 
tion against  the  defendant.  And  this  would  be  the  case  thougli  there  may 
have  been  negligence  on  the  part  of  the  defendant.  In  such  case  the  neg- 
ligence would  be  mutual  or  concurrent,  and  that  of  plaintiff  so  directly 
contributing  to  the  production  of  the  accident  as  to  preclude  the  right  of 
recovery." 

In  Robinson  v.  Pioche,  5  Cal.  461,  it  was  held  that  plaintiff's  intoxication 
was  no  defense  in  an  action  to  recover  for  an  injury  caused  by  gross  negli- 
gence in  leaving  an  uncovered  hole  in  a  sidewalk  in  a  public  street.  The 
court  said:  "If  the  defendants  were  at  fault  in  leaving  an  uncovered  hole  in 
a  sidewalk  of  a  public  street,  the  intoxication  of  the  plaintiff  cannot  excuse 
such  gross  negligence.  A  drunken  man  is  as  much  entitled  to  a  safe  street 
AS  a  sober  one,  and  much  more  in  need  of  it."    This  rule  would  seem  to  be 
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in  doubt,  however,  in  view  of  the  fact  that  it  was  decided  in  Alger  v,  Lotodl, 
S  Allen,  402,  that  a  city  is  not  bound  to  keep  its  streets  safe  and  convenient 
for  intoxicated  persons,  and  that  if  the  injured  party  was  intoxicated  at  the 
time  of  the  accident  the  presumption  would  arise  that  he  was  negligent,  and 
Tiot  in  the  exercise  of  reasonable  care  at  the  time  of  the  accident,  and  which 
presumption  he  would  have  to  overcome  by  a  preponderance  of  proof,  to  be 
entitled  to  recover. 


Georgia  Paoifio'  Railway  Company  v.  Davis. 
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NsoLiQENCE  —  Sufficiency  of  Complaint.  —  Where  a  complaint  charges 
actionable  negligence  and  resulting  injury  against  a  railroad  company, 
it  is  not  rendered  insufiScient  by  additional  defective  allegations  of  the 
conductor's  negligence  concurring  with  that  of  the  company.  The  lat- 
ter may  be  disregarded,  and  the  company  still  be  liable  for  the  injuries 
suflFered  through  its  own  negligence. 

Railroads  —  Negligence.  —  Projecting  Rock  in  the  side  of  a  railroad  cut, 
not  touching  passing  cars,  but  endangering  the  safety  of  brakemen  in 
discharging  their  duty  while  ascending  and  descending  ladders  on  the 
outside  of  the  cars,  is  a  defect  in  the  roadway,  rendering  the  company 
liable  for  resulting  injuries  to  such  brakemen,  unless  their  negligence 
proximately  contributed  thereto. 

Railroads  —  Contributory  Negligence  of  Brakeman.  —  A  brakeman  on 
a  railroad  train,  in  the  absence  of  notice,  is  not  chargeable  with  knowl- 
edge of  a  projecting  rock  in  the  roadway,  which  endangers  his  safety 
while  in  the  discharge  of  his  ordinary  duties,  nor  is  his  ignorance  of  it 
contributory  negligence  on  his  part  in  case  of  injury  to  him. 

Railroads — Duty  to  Train-men.  — Railroad  Train-men  have  the  Right 
TO  Assume  the  adaptation  and  sufficiency  of  the  roadway  in  all  respects 
to  a  safe  discharge  of  their  duties  in  another  and  distinct  branch  of  the 
business,  and  are  not  held  to  a  knowledge,  which  has  never  in  point  of 
fact  been  imparted  to  them,  of  defects  and  dangerous  conditions  in  the 
culverts,  bridges,  tracks,  embankments,  road-bed,  cuts,  and  tunnels  of 
the  railroad  company,  or  of  the  dangerous  nature  of  adjacent  structures 
erected  or  permitted  by  the  company. 

Railroads  —  Assumption  of  Risks  by  Train-men. — It  is  the  duty  of  a 
railway  company  to  its  train-men  to  provide  a  roadway  in  all  respects 
reasonably  safe  for  the  running  of  its  trains  and  the  performance  of  the 
functions  imposed  on  them  by  the  exigencies  of  the  service,  and  they 
have  a  right  to  assume,  without  inquiry  or  investigation,  that  this  duty 
has  been  discharged.  The  onus  of  inquiry  or  investigation  is  not  upon 
them,  but  if  they  know  of  the  unsafe  condition  of  the  roadway,  and  con- 
tinue in  the  service  after  the  lapse  of  a  reasonable  time  for  the  defect 
to  be  remedied  or  removed,  they  assume  the  additional  risk,  though 
originally  not  incident  to  their  employment. 

Railroads  —  Rules  as  Evidence.  —  In  an  action  by  a  railroad  brakeman 
against  the  company  to  recover  for  personal  injury  caused  by  its  negli- 
gence, the  rules  of  the  company,  not  brought  to  his  notice,  are  not 
admissible  for  the  purpose  of  imputing  negligence  to  him  because  of 
conduct  on  his  part  at  variance  with  that  which  they  prescribe. 
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Railroads  — VioLATioM  of  Rules  by  Employees— Contributory  Negli- 
gence. —  Where  a  rule  of  a  railroad  company,  of  which  a  brakeman  is 
ignorant,  is  habitually  violated  by  the  conductor,  who  knows  of  its  ex- 
istence, and  the  brakeman  is  injured  in  necessarily  obeying  an  order 
from  the  conductor  in  violation  of  the  rule,  the  necessity  for  which  can- 
not be  ascribed  to  the  miscomluct  of  the  brakeman,  negligence  cannot 
be  imputed  to  him;  nor  will  the  fact  that  he  delayed  a  moment  or  two^ 
in  taking  necessary  precautions  before  obeying  the  order  constitute- 
contributory  negligence  on  his  part,  although  instantaneous  obedience 
would  have  prevented  the  injury. 

Railroads  —  Violation  of  Rules  by  Employees  —  Contributory  Negli- 
gence. —  A  railroad  conductor's  assent  to  a  violation  of  a  rule  of  the 
company  known  to  a  brakeman  will  not  relieve  the  latter  of  contribu- 
tory negligence;  if,  however,  the  rule  was  unknown  to  him,  its  viola- 
tion by  him  is  not  contributory  negligence  in  case  of  injury. 

Contributory  Negligence. — Blt^den  to  Prove  contributory  negligence 
is  in  all  cases  upon  the  defendant,  although  plaintiff's  evidence  some- 
times relieves  from  the  necessity  of  discharging  it. 

Railroads  —  Knowledge  of  Company  as  Knowledge  dip  Conductor.  —  A 
railroad  conductor  in  charge  of  a  train  is  not  chargeable  with  knowledge 
of  defects  in  the  roadway  known  to  the  company. 

Master  and  Servant  —  Fellow-servants.  —  AH  who  are  servants  of  a 
common  master,  engaged  in  the  same  general  business,  subject  to  the 
same  general  control,  and  paid  out  of  a  common  fund,  are  fellow-ser- 
vants, without  regard  to  rank  or  grade,  and  whether  the  element  of  per- 
sonal control  enters  into  the  consideration  or  not,  in  respect  to  all  acts 
done  in  the  common  service,  unless  the  duty  performed  by  them  is  such 
as  properly  belongs  to  the  master  as  such,  in  which  case  they  take  the 
place  of  the  master,  and  he  is  chargeable  with  their  acts  as  if  done  by 
him  personally,  with  all  the  knowledge  which  the  law  imputes  to  him. 

Railroads  —  Conductor,  when  Vice-principal.  —  A  railroad  conductor 
in  charge  of  a  train  is  exercising  the  functions  of  the  master  in  giving 
ordinary  directions  and  orders  in  the  management  and  running  of  the 
train,  so  as  to  be  chargeable  with  knowledge  of  every  fact  in  relation 
thereto  which  is  known,  or  of  which  the  law  imputes  knowledge,  to  the 
master. 

Action  by  T.  F.  Davis,  a  brakeman  in  4he  employ  of  the 
appellant  company,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  its  negligence  in  allowing  a 
rock  to  project  in  a  cut  in  its  roadway.  Judgment  for  the 
plaintiff,  and  the  railroad  company  appealed. 

James  Weatherly,  for  the  appellant. 

White  and  Howze,  for  the  appellee. 

McClellan,  J.  1.  The  objection  taken  by  the  demurrer  to 
the  first  count  of  the  complaint  as  amended  is,  that  it  does 
not  sufficiently  specify  the  defect  in  defendant's  roadway 
which  caused  the  injury  complained  of.  The  averment  in 
this  regard  is,  that  "the  defendant,  by  its  neglect  and  want 
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of  care,  allowed  its  roadway  to  be  and  become  greatly  out  of 
repair,  unsafe,  and  dangerous,  ....  and  by  reason  thereof 
the  plaintiff,  while  in  said  employ  [as  a  brakeman],  and  in 
the  performance  of  his  duties  as  such  brakeman,  was  violently 
struck  against  a  projecting  rock,"  and  thereby  suffered  the 
injuries  on  account  of  which  he  sues.  It  would  require  a 
good  deal  of  ingenuity  to  draw  from  these  facts  any  other 
conclusion,  or  reach  any  other  result  as  to  the  meaning  of 
these  averments,  than  that  the  defect  in  the  roadway  con- 
sisted in  the  projection  of  a  rock  approaching  so  nearly  to 
passing  cars  ae  to  strike  brakemen  while  in  the  discharge  of 
their  ordinary  duties  as  such.  This  is,  that  certainty  to  a  com- 
mon intent  required  in  pleading,  and  is  a  sufficiently  specific 
averment  of  the  defect  counted  on. 

2.  The  negligence  laid  in  the  second  count  of  the  complaint 
is  twofold.  It  alleges  negligence  of  the  conductor  in  order- 
ing plaintiff  to  ascend  to  the  top  of  the  train  at  the  point  of 
the  defect,  and  also  the  negligence  of  the  defendant  itself  be- 
cause of  the  existence  of  the  defect,  —  the  perilous  projection 
of  the  stone,  —  and,  in  effect,  that  the  defect  arose  from  defend- 
ant's negligence.  It  is  clear  that  the  negligence  of  the  con- 
ductor was  dependent  upon  and  resulted  from  the  negligence 
of  the  company.  But  for  the  defect  due  to  a  want  of  care  of 
the  defendant,  the  conductor's  act  could  not  have  been  a  neg- 
ligent one.  With  the  defect,  the  defendant  was  liable  with  or 
without  concurring  negligence  on  the  part  of  the  conductor. 
Without  the  defect,  the  conductor  could  not  have  been  negli- 
gent, or  had  he  been,  no  injury  would  have  resulted.  And 
the  allegation  of  the  conductor's  negligence  concurring  with 
that  of  the  defendant  may  be  entirely  disregarded.  It  may 
be  granted,  indeed,  that  this  count  faUs  to  charge  any  negli- 
gence on  the  part  of  the  conductor  for  which  the  company 
would  be  responsible;  yet,  charging,  as  it  does,  actionable  neg- 
ligence and  resulting  injury  against  the  corporation,  the  latter 
would,  none  the  less  by  reason  of  the  abortive  averments  as  to 
the  conductor's  want  of  care,  still  be  liable  for  the  injuries  suf- 
fered through  its  own  negligence:  Grand  Trunk  R'y  Co.  v.  Cum- 
mings,  106  U.  S.  700;  Booth  v.  Boston  etc.  R.  R.  Co.,  73  N.  Y.  38; 
29  Am.  Rep.  97;  Stetler  v.  Chicago  etc.  R'y  Co.,  46  Wis.  497; 
Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L.  157.  The  first  assign- 
ment of  demurrer  to  this  count  is  a  "  speaking  "  demurrer.  It 
alleges  that  the  only  negligence  counted  on  is  that  of  the  con- 
ductor in  giving  the  order.     This,  in  our  opinion,  as  we  have 
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said,  is  not  the  case;  and  the  remaining  grounds  of  demurrer, 
which  proceed  upon  this  erroneous  interpretation  of  the  count, 
must  fall  with  it.  The  objection  taken  to  the  count  because  of 
the  generality  of  its  averments  of  negligence  is  untenable.  Nu- 
merous adjudications  of  this  court  support  the  view,  that, 
under  our  system  of  pleading,  very  general  averments,  little 
short  indeed  of  mere  conclusions,  of  a  want  of  care  and 
consequent  injury,  leaving  out  the  facts  which  constitute  and 
go  to  prove  negligence,  meet  all  requirements  of  the  law: 
South  etc.  Alabama  R.  R.  Co.  v.  Thompson,  62  Ala.  494,  500; 
Leach  v.  Bush,  57  Ala.  145;  Mobile  etc.  R'y  Co.  v.  Crenshaw, 
65  Ala.  566;  South  etc.  Alabama  R.  R.  Co.  v.  Bees,  82  Ala. 
340;  Louisville  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376;  Western 
R^y  Co.  V.  Sistrunk,  85  Ala.  352;  Western  R^y  Co.  v.  Lazarus, 
88  Ala.  453;  East  Tennessee  etc.  R.  R.  Co.  v.  Watson,  90  Ala.  41. 
3.  The  stone  which  collided  with  the  person  of  the  plaintiff 
did  not  project  sufficiently  from  the  wall  of  the  cut  to  touch 
passing  cars,  though  approached  so  nearly  to  them  as  to 
greatly  endanger  employees  who  should  at  the  moment  of 
passing  that  point  be  in  the  act  of  ascending  or  descending  to 
or  from  the  top  of  the  train  by  means  of  ladders  going  up  on 
the  outside  of  cars  or  caboose.  It  is  common  knowledge,  that 
this  is  the  usual,  if  not  the  universal,  method  of  reaching  the 
roof  of  freight  trains.  It  may  also  be  said  to  be  common 
knowledge  that  employees  use  this  means  of  ascent  and  de- 
scent while  the  train  is  in  motion,  and  generally  while  it  is 
on  its  way.  The  evidence  in  this  case,  on  the  part  of  both 
plaintiff's  and  defendant's  witnesses,  tends  to  show  that  it 
was  a  custom  on  defendant's  freight  trains  generally,  as  well 
as  this  particular  one,  for  brakemen,  during  the  intervals 
when  their  services  were  not  needed  at  the  brakes,  and  espe- 
cially in  inclement  weather  such  as  prevailed  on  the  occasion 
in  question,  to  pass  to  and  from  the  caboose  over  the  sides  of 
the  cars  and  along  these  ladders.  The  evidence  further  goes 
to  show  that  conductors  made  no  objection  to  this  practice, 
and  that  it  was  the  custom  of  the  conductor  of  this  train  to 
order  a  brakeman  out  of  the  caboose  about  the  place  where 
plaintiff  was  ordered  out  by  him  on  this  occasion.  In  view 
of  the  exigencies  of  the  service,  involving  the  use  of  ladders 
on  the  sides  of  cars  by  employees,  and  this  while  the  train 
is  in  motion,  and  in  view  of  the  custom  of  resorting  to  such 
use,  which  the  evidence  here  goes  to  show,  we  do  not  hesitate 
to  aflarm  that  it  was  the  part  of  ordinary  care  on  the  part  of 
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the  defendant  —  assuming,  as  the  jury  might  have  found,  the 
truth  of  this  testimony  —  to  construct  and  maintain  its  road- 
way BO  as  not  only  to  admit  of  the  safe  passage  of  its  cars, 
but  also  free  from  any  projection  or  obstruction  which  would 
€ndanger  the  persons  of  employees  in  the  use  of  these  side- 
ladders  while  the  train  is  proceeding  on  its  way,  and  that  the 
defendant's  failure  in  this  regard  rendered  it  liable  to  the 
plaintiff  for  any  damages  resulting  to  him  from  such  failure, 
unless  his  own  negligence  proximately  contributed  thereto: 
Kearns  v.  Chicago  etc.  R.  R.  Co.,  52  Am.  &  Eng.  R.  R.  Cas. 
287;  niinois  Central  R.  R.  Co.  v.  Welch,  52  111.  183;  4  Am. 
Rep.  593;  Chicago  etc.  R.  R.  Co.  v.  Russell,  91  111.  298;  33  Am. 
Rep.  54;  Chicago  etc.  R.  R.  Co.  v.  Johnson,  116  111.  206;  Clark 
V.  St.  Paul  etc.  R.  R.  Co.,  28  Minn.  128;  Johnston  v.  St.  Paul 
etc.  R.  R.  Co.,  41  Am.  &  Eng.  R.  R.  Cas.  293;  St.  Louis  etc. 
R.  R.  Co.  V.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266;  Chicago 
etc.  R.  R.  Co.  V.  Swett,  45  111.  197;  92  Am.  Dec.  206. 

4.  But  it  is  insisted  that,  conceding  defendant's  negligence 
in  the  premises,  the  plaintiff  must  be  held  to  a  knowledge  of 
the  defect  from  which  the  injury  resulted,  in  such  sort  that 
his  actual  ignorance  thereof,  and  consequent  exposure  to  the 
dangers  incident  to  it,  was  negligence  on  his  part  which  so 
contributed  to  the  disaster  as  to  deprive  him  of  any  right  of 
recovery  therefor.  We  cannot  subscribe  to  this  doctrine. 
Train-men,  halving  no  functions  to  perform  in  respect  of  the 
construction  and  maintenance  of  the  roadway,  have  a  right  to 
assume  its  adaptation  and  sufficiency  in  all  respects  to  a  safe 
discharge  of  their  duties  in  another  and  distinct  branch  of  the 
general  service,  and  are  not  held  to  a  knowledge,  which  has 
never  in  point  of  fact  been  imparted  to  them,  of  defects  and 
dangerous  conditions  in  the  culverts,  bridges,  tracks,  embank- 
ments, road-bed,  cuts,  and  tunnels  of  the  railway  company,  or 
of  the  dangerous  nature  of  adjacent  structures  erected  or  per- 
mitted by  the  company.  The  duty  of  the  company  to  this 
class  of  its  employees  is  to  provide  a  roadway  in  all  respects 
reasonably  safe  for  the  running  of  its  trains  and  the  perform- 
ance of  the  functions  imposed  upon  them  by  the  exigencies 
of  the  service,  and  they  have  a  right  to  assume,  without  in- 
quiry or  investigation,  that  this  duty  has  been  discharged. 
The  onus  of  inquiry  or  investigation  is  not  upon  them.  If,  as 
matter  of  fact,  they  know  of  unsafe  conditions  in  any  of  these 
particulars,  and  continue  in  the  service  after  the  lapse  of  a 
reasonable  time  for  the  defects  to  be  remedied  or  removed, 
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they  assume  this  additional  risk,  though  originally  not  in- 
cident to  their  employment,  but  not  otherwise:  Myers  v. 
Hudson  Iron  Co.,  150  Mass.  125;  15  Am.  St.  Rep.  176;  Scan- 
Ion  V.  Boston  etc.  R.  R.  Co.,  147  Mass.  484;  9  Am.  St.  Rep. 
733;  Pidcock  v.  Union  Pacific  R'y  Co.,  5  Utah,  612;  White  v. 
Nonantum  Worsted  Co.,  144  Mass.  276;  Hulsehan  v.  G.  B.  W. 
&  S.  P.  R.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  208;  Boeder  v. 
St.  Louis  R'y  Co.,  100  Mo.  673;  18  Am.  St.  Rep.  724;  Faren  v. 
Sellers,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256;  Louisville  etc. 
R.  R.  Co.  V.  Hall,  87  Ala.  708;  13  Am.  St.  Rep.  84;  Wuotilla  v. 
Duluth  Lumber  Co.,  37  Minn.  153;  5  Am.  St.  Rep.  832. 

5.  Certain  rules  of  the  company  were  adduced  in  evidence 
in  its  behalf.  They  require  brakemen  to  "  be  constantly  on 
the  alert,  observe  carefully  the  engine-njan's  signals,  and  never, 
under  any  circumstances,  sleep  at  their  posts";  and  that  they 
"  must  not  leave  their  brakes  while  the  train  is  in  motion,  nor 
take  any  other  position  on  the  train  than  that  assigned  them 
by  the  conductor."  These  rules  were  two  of  five  hundred 
printed  in  a  book  of  one  hundred  and  twenty-nine  pages,  and 
intended  for  the  regulation  of  all  branches  of  the  business  car- 
ried on  by  the  defendant.  There  is  no  evidence  that  plaintiff 
was  ever  required  to  acquaint  himself  with  these  rules,  or 
did  in  fact  know  of  them  or  what  they  contained.  His  own 
testimony,  that  he  had  no  notice  of  them,  is  nowhere  contro- 
verted. These  rules  can  perform  no  office  in  the  case  by  way 
of  determining  the  rights  and  duties  of  the  plaintiff,  except 
possibly  in  going  to  show  that  plaintiff's  services  were  to  be 
rendered  at  the  brakes  on  top  of  the  cars  when  his  services 
were  required  while  the  train  was  in  motion,  and  this  is  fully 
shown  by  his  own  and  other  uncontroverted  testimony,  and 
they  might  have  been  excluded  from  the  jury,  except  perhaps 
for  this  limited  purpose.  Having  been  admitted,  they  cannot 
be  looked  to  beyond  this,  and  certainly  not  for  the  purpose  of 
imputing  negligence  to  the  plaintiff  because  of  conduct  on 
his  part  at  variance  with  that  which  they  prescribe:  Atchison 
R.  R.  Co.  V.  Plunkett,  2  Am.  &  Eng.  R.  R.  Cas.  127;  Carroll  v. 
East  Tennessee  etc.  R.  R.  Co.,  41  Am.  &  Eng.  R.  R.  Cas.  307; 
Brunswick  etc.  R'y  Co.  v.  Clem,  80  Ga.  634,  540,  541. 

6.  Leaving  out  of  view  so  much  of  these  rules  as  requires 
that  brakemen  shall  remain  at  the  brakes  constantly  while 
the  train  is  in  motion,  we  have,  on  one  aspect  of  the  evidence, 
the  following  case:  The  duties  undertaken  by  the  plaintiff,  in 
respect  of  a  moving  train,  were  to  be  performed,  as  occasion 
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might  require,  on  the  top  of  the  train.  There  were  intervals, 
as  we  have  seen,  of  greater  or  less  duration,  depending  upon 
the  recurrence  of  grades,  the  distances  between  stations  at 
which  stops  were  to  be  made,  etc.,  during  which,  ordinarily, 
he  had  no  duties  to  perform  at  the  brakes.  It  was  a  custom, 
as  we  have  before  shown,  obtaining  upon  defendant's  freight 
trains  generally,  and  on  this  one,  for  brakemen  to  pass  such 
intervals  in  the  caboose,  especially  in  such  weather  as  pre- 
vailed at  the  time  of  this  occurrence,  and  to  go  thence  to  their 
posts  of  duty  as  ordered  by  the  conductor  or  as  occasion  re- 
quired. This  usage  of  the  service  was  known  to  the  conductor 
in  this  instance,  and  was  sanctioned  and  acted  on  by  him  in 
60  far  as  the  absence  of  all  objection  on  his  part  to  the  pres- 
ence of  brakemen  in  the  caboose,  and  all  effort  on  his  part  to 
enforce  a  contrary  rule,  if  such  existed  and  was  known  to  him, 
and  in  so  far  as  his  dealing  with  the  brakemen  in  apparent 
recognition  of  their  right  to  be  there  amounted  to  sanction 
and  action  upon  the  custom.  The  plaintiff  had  been  only  for 
a  short  time  in  the  service,  and  had  never  been  advised  that 
this  usage  was  violative  of  any  rule  of  the  company,  or  any 
duty  he  owed  it  in  the  premises.  On  the  occasion  in  ques- 
tion, he  had  been,  in  accordance  with  the  usage,  for  some 
time  in  the  caboose  with,  and  without  objection  on  the  part 
of,  the  conductor,  and  was  injured  while  going  thence  to  his 
post  of  duty,  in  obedience  to  an  order  of  the  conductor  which 
it  was  his  duty  to  obey.  This  order  was  given,  the  conductor 
says,  in  accordance  with  a  rule  of  his  "  to  order  a  man  out " 
at  that  point  to  tighten  the  brakes  with  reference  to  a  down 
grade  they  were  approaching,  to  the  end,  it  seems,  that  the 
train  might  be  kept  well  in  hand,  with  a  view  of  stopping  it 
at  a  station  two  miles  beyond,  where  this  train  generally,  but 
not  always,  had  occasion  to  stop.  On  these  facts, — the  custom 
participated  in  and  acted  upon  by  the  conductor,  the  igno- 
rance on  the  part  of  the  plaintiff  of  a  rule  to  the  contrary,  in- 
jury received  while  obeying  an  order  which  it  was  plaintiff's 
duty  to  obey,  and  the  necessity  for  which  cannot  be  ascribed 
to  any  misconduct  of  his,  —  the  authorities  are  full  to  the 
proposition,  that  no  negligence  can  be  imputed  to  the  plain- 
tiff, even  though  a  rule  to  the  contrary  of  this  usage  did  exist 
and  was  known  to  the  conductor;  and  some  of  them  go  the 
length  of  holding  that  negligence  could  not  be  predicated 
even  of  plaintiff's  knowledge  of  the  rule,  when  considered  in 
connection  with  the  custom  of  its  non-enforcement,  such  as  is 
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disclosed  here.  Be  that  as  it  may,  we  are  clear  in  the  con- 
clusion that  the  fact  of  plaintiff's  being  in  the  caboose,  and 
the  consequent  necessity  of  his  exposure  to  the  peril  from 
which  the  injury  resulted  in  reaching  his  post  of  duty,  do  not 
import  negligence  on  his  part,  and  would  not  avail  to  defeat 
recovery  by  him,  if  the  jury  found  the  facts  to  be  in  accord- 
ance with  the  tendencies  of  the  evidence  we  have  been  con- 
si  lering:  Authorities  supra;  Fay  v.  Minneapolis  etc.  R.  R.  Co.^ 
11  Am.  &  Eng.  R.  R.  Cas.  193;  Barry  v.  Hannibal  etc.  R.  R. 
Co.,  98  Mo.  62;  14  Am.  St.  Rep.  610;  Union  Pacific  R'y  Co.  v. 
Springsteen,  41  Kan.  724;  note  to  Durhin  v.  Oregon  R.  R.  etc. 
Co.,  11  Am.  St.  Rep.  786;  Kansas  City  etc.  R.  R.  Co.  v.  Kier, 
41  Kan.  661;  13  Am.  St.  Rep.  312;  Sprong  v.  Boston  etc.  R.  R. 
Co.,  58  N.  Y.  56;  Rome  etc.  R.  R.  Co.  v,  Chasteen,  88  Ala.  591. 

7.  There  is  some  evidence  in  the  record  going  to  show  that 
had  the  plaintiff  obeyed  the  order  upon  the  instant  of  its  de- 
livery, he  might  have  reached  the  roof  before  the  car  came 
opposite  the  projecting  rock,  and  thus  have  escaped  the  injury. 
The  delay  in  executing  the  order,  however,  seems  from  the 
evidence  most  favorable  to  the  defendant  to  have  been  only 
for  a  moment  or  two,  and  for  the  purpose  of  putting  on  his 
overcoat  and  gloves,  —  precautions  rendered  necessary  by  the 
inclemency  of  the  weather.  We  do  not  think  so  brief  a  delay, 
for  so  reasonable  a  purpose,  can  be  contorted  into  a  want  of 
diligence  on  the  part  of  the  plaintiff  amounting  to  contribu- 
tory negligence. 

What  we  have  said  will  suflSce  to  determine  against  the  ap- 
pellant all  of  the  assignments  of  error,  and  all  the  exceptions 
underlying  assignments,  which  proceed  severally  on  the  as- 
sumptions, —  1.  That  the  projection  of  the  stone  toward  the 
roadway  did  not  imply  negligence  on  the  part  of  the  defend- 
ant, unless  it  extended  sufficiently  to  endanger  passing  cars; 
2.  That  it  was  incumbent  upon  the  plaintiff  to  know  of  the 
defect  which  caused  the  injury,  and  ignorance  on  his  part  was 
negligence  which  would  defeat  his  right  of  action;  3.  That 
plaintiff  was  guilty  of  contributory  negligence,  under  all  as- 
pects of  the  evidence,  in  being  on  the  side  of  the  car  when  he 
was  stricken  by  the  stone,  in  that  it  was  his  duty  to  have  been 
at  that  time  on  top  of  the  train;  and  4.  That  plaintiff  was 
guilty  of  contributory  negligence  in  failing  to  obey  the  order 
of  the  conductor  upon  the  instant  of  its  delivery.  Our  con- 
clusions in  these  respects  dispose  of  the  exceptions  reserved 
to  the  giving  of  charges  1,  2,  3,  4,  5,  6,  8,  9, 10,  and  11  at  the 
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instance  of  the  plaintiff,  and  to  the  action  of  the  court  in 
refusing  to  give  charges  1,  2,  3,  5,  6,  7,  8,  16,  19,  22,  24,  and 
28  requested  by  the  defendant. 

8.  The  tenth  instruction  of  plaintiff's  series,  as  perhaps 
one  or  two  others,  is  faulty,  if  dissociated  from  the  evidence, 
in  that  it  would  acquit  a  brakeman  of  negligence  in  violating 
a  known  rule  of  the  company  made  for  his  guidance  and  by 
the  supreme  authority  in  the  premises,  merely  because  of  the 
conductor's  assenting  to  such  violation.  We  do  not  under- 
stand this  to  be  the  law,  though  there  are  cases  which  go  far 
in  that  direction.  But  this  infirmity  is  relieved  by  referring 
the  charge  to  the  evidence  which  negatives  plaintiff's  know- 
ledge of  the  existence  of  such  rule. 

9.  Charges  25  and  28,  requested  by  defendant,  were  well 
refused,  upon  the  further  ground  that  they  misplace  the  bur- 
den of  proof  as  to  contributory  negligence.  The  onus  in  this 
regard  is  in  all  cases  on  the  defendant,  though  plaintiff's  evi- 
dence sometimes  relieves  from  the  necessity  of  discharging  it: 
Columbus  etc.  R'y  Co.  v.  Bradford,  86  Ala.  574;  North  Birm- 
ingham Street  R'y  Co,  v.  Calderwood,  89  Ala.  247;  18  Am.  St, 
Rep.  105. 

10.  There  was  no  evidence  in  the  case  that  the  conductor 
knew  of  the  defect  in  the  roadway  which  caused  the  injury 
counted  on.  The  negligence  charged  against  him  in  respect 
to  ordering  the  plaintiff  out  at  that  point  must  result,  if  at 
all,  from  the  imputation  of  such  knowledge  to  him,  as  matter 
of  law,  from  the  relations  he  sustained  to  the  defendant  on  the 
one  hand,  and  the  plaintiff  on  the  other.  The  trial  court,  in 
its  general  charge,  and  in  its  refusals  of  several  charges  re- 
quested for  the  defendant  (Nos.  4,  9,  and  23),  proceeded  on 
the  theory  that  a  conductor,  while  in  control  of  a  train  out  on 
the  road,  is,  in  some  sort,  in  the  shoes  of  the  company,  and  a 
vice-principal  to  whom  the  law  will  impute  a  knowledge  of  all 
facts  as  to  the  roadway  etc.,  which  are  known,  or  ought  to  be 
known,  to  the  company  itself;  and  there  are  not  a  few  well- 
considered  adjudications  which  so  hold:  Little  Miami  R.  R. 
Co.  V.  Stevens,  20  Ohio,  415;  Cleveland  etc.  R.  R.  Co.  v.  Keary, 
3  Ohio  St.  201;  Louisville  etc.  R.  R.  Co.  v.  Collins,  2  Duvall, 
114;  87  Am.  Dec.  486;  Ayers  v.  Richmond  etc.  R.  R.  Co.,  84 
Va.  679;  Chicago  etc.  R'y  Co.  v.  Ross,  112  U.  S.  377.  But 
our  own  cases,  and  perhaps  the  weight  of  authority  generally, 
support  the  contrary  view,  at  least  to  the  extent  of  holding 
that,  without  regard  to  grade  or  rank,  and  whether  the  ele- 
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ment  of  personal  control  enters  into  the  consideration  or  not, 
all  who  are  servants  of  a  common  master,  engaged  in  the  same 
general  business,  subject  to  the  same  general  control,  and  are 
paid  out  of  a  common  fund,  are  fellow-servants  in  respect  to 
all  acts  done  in  the  common  service,  unless  the  duty  performed 
by  them  be  such,  as  properly  belongs  to  the  master  as  such, 
and  in  which  case  they  take  the  place  of  the  master,  and  he 
is  chargeable  with  their  acts  as  if  performed  by  him  person- 
ally with  all  the  knowledge  in  the  premises  which  the  law 
imputes  to  him:  McKinney  on  Fellow-servants,  p.  53,  sec.  23; 
Alabama  etc.  R.  R.  Co.  v.  Waller,  48  Ala.  459;  Mobile  etc.  R'y 
Co.  V.  Smith,  59  Ala.  245;  Tyson  v.  South  and  North  Alabama 
R.  R.  Co.,  61  Ala.  554;  32  Am.  Rep.  8;  Smoot  v.  Mobile  etc. 
R^y  Co.,  67  Ala.  13.  It  may  be  that  some  of  our  cases  —  that 
of  Mobile  etc.  R'y  Co.  v.  Smith,  59  Ala.  245,  for  instance  —  have 
gone  to  the  extremest  verge  of  soundness  in  applying  the  doc- 
trine of  fellow-servants  to  the  exemption  of  the  employer  from 
liability;  but  we  apprehend  it  would  be  a  more  radical  de- 
parture, in  the  opposite  direction,  from  what  may  be  consid- 
ered the  established  rule  in  our  jurisprudence,  to  hold  that  a 
conductor  in  the  control  of  a  train  is  exercising  the  functions 
of  the  master  in  giving  ordinary  directions  and  orders  in  the 
management  and  running  of  the  train  so  as  to  be  chargeable 
with  a  knowledge  of  every  fact  in  relation  thereto  which  is 
known,  or  of  which  the  law  imputes  a  knowledge,  to  the 
master. 

11.  It  seems  to  us,  however,  that  a  decision  of  that  ques- 
tion is  not  necessary  to  a  correct  determination  of  this  appeal. 
The  negligence  imputed  to  the  conductor  in  the  second  count 
of  the  complaint,  and  which  the  rulings  of  the  court  in  certain 
instructions  given  and  refused  allow  the  jury  to  impute  to 
him  on  the  theory  of  his  being  a  vice-principal,  is,  as  we  have 
seen,  in  its  nature  secondary  and  suppletory  to  that  of  the 
defendant  itself.  If  there  was  a  dangerous  projection  from 
the  wall  of  the  cut,  that  was  the  negligence  of  the  defendant, 
for  the  injury  resulting  from  which  the  defendant  would  be 
liable  under  either  count  of  the  complaint,  as  well  without  as 
with  concurring  negligence  of  the  conductor.  If  there  was  no 
such  defect,  there  could  be  no  negligence,  either  on  the  part  of 
the  defendant  directly,  or  on  the  part  of  the  conductor,  and 
indirectly,  through  him,  on  the  part  of  the  defendant.  If 
plaintiff  knew  of  the  defect,  bis  contributory  negligence,  in 
attempting  to  ascend  the  ladder  at  that  point,  is  not  relieved 
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by  the  fact  that  the  attempt  was  made  in  obedience  to  the 
conductor's  order.  And  if  the  plaintiff  was  negligent  in  being 
in  the  caboose,  his  presence  there  involving  a  necessity  to 
ascend  at  that  place  to  the  top  of  the  train,  that  negligence 
was  just  the  same,  in  itself  and  in  its  results,  whether  or  not 
the  conductor  was  lacking  in  due  care  in  ordering  him  out; 
or  in  other  words,  the  rights  and  liabilities  of  the  parties  — 
the  cause  of  action  and  the  defense  to  it  — being  precisely  the 
same  whether  the  negligence  is  imputed  to  the  conductor  or 
not,  the  rulings  of  the  court  in  respect  to  his  alleged  negli- 
gence, whether  sound  or  not,  abstractly  considered,  could 
have  exerted  no  influence  in  the  premises;  and  if  error  was 
committed  therein,  it  was  without  injury,  and  will  not  avail 
to  operate  a  reversal  of  the  judgment. 

We  have  discussed  all  the  questions  treated  of  in  the  argu- 
ment of  appellant's  counsel.  Several  other  matters  are  as- 
signed as  error.  They  have  been  carefully  considered,  but  we 
deem  it  unnecessary  to  enlarge  upon  them  here.  They  involve 
no  error. 

The  judgment  of  the  city  court  is  affirmed. 


Railroads  —  Liability  for  Defects  in  Road-bed.  —  A  railroad  com- 
pany is  liable  for  injuries  suffered  by  its  employees  through  defects  in  its 
road-bed:  Taylor  etc.  R'y  Co.  v.  Taylor,  79  Tex.  104;  23  Am.  St.  Rep.  316, 
and  note  326,  327;  Missouri  etc.  R'y  Co.  v.  Jones,  75  Tex.  151;  16  Am.  St. 
Rep.  879,  and  note;  Vosburghv.  Lake  Shore  etc.  R'y  Co.,  94  N.  Y.  374;  46 
Am.  Rep.  148;  Illinois  etc.  R.  R.  Co.  v.  Welch,  52  ill.  183;  4  Am.  Rep.  693; 
such  as  obstructions  so  near  the  track  as  to  interfere  with  the  railway  em- 
ployees in  the  discharge  of  their  duties  when  engaged  in  operating  trains: 
Note  to  Chicago  etc.  R.  R.  Co.  v.  SwM,  92  Am.  Dec.  218,  219.  Compare 
also  Kansas  City  etc.  R.  R.  Co.  v.  Kier,  41  Kan.  661;  13  Am.  St.  Rep.  311. 

In  Johnson  v.  St.  Paul  etc.  R'yCo.,  43  Minn.  53,  it  is  said  that  "a  railroad 
company  is  bound  to  place  signal-posts,  or  other  structures  used  in  connection 
with  its  road,  or  the  operation  thereof,  at  a  r^sonably  safe  distance  from 
the  track,  so  as  not  to  be  dangerous  to  brakemen  or  other  employees  who 
work  on  its  trains;  but  if,  for  any  reason,  it  is  found  necessary  to  erect  or 
place  such  structures  so  close  as  to  be  hazardous  to  its  employees,  it  is  in 
such  case  its  duty  to  warn  them  of  the  danger."  Whether  or  not  a  railway 
company  is  negligent  in  leaving  a  ledge  of  rock  in  such  a  position  that  it 
would  probably  fall  upon  the  track  is  a  question  of  fact  for  the  jury:  Bean 
V.  Western  North  Carolina  R.  R.  Co.,  107  N.  C.  731. 

Master  and  Servant. — A  servant  may  presume  that  his  master  has 
performed  his  duty  by  supplying  safe  appliances  and  machinery,  as  well 
as  a  safe  place  in  which  to  work,  in  the  absence  of  evidence  showing  knowl- 
edge to  the  contrary  on  the  part  of  the  servant:  Chicago  etc.  R.  R.  Co.  v.  Hines, 
132  111.  161;  22  Am.  St.  Rep.  515;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79 
Mich.  409;  19  Am.  St.  Rep.  180,  and  note;  Galveston  etc.  R'y  Co.  v,  Garrett, 
73  Tex.  262;  15  Am.  St.  Rep,  781;  Myers  v.  Hudson  I.  Co.,  150  Mass.  125; 
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15  Am.  St.  Rep.  176.  A  railroad  employee  may  assume  that  the  company  has 
so  constructed  and  maintained  its  road-bed  and  bridges  that  a  brakemaa 
can  with  safety  perform  his  duties:  Louisville  etc.  R'y  Co,  v.  Wright,  115  Ind, 
378;  7  Am.  St.  Rep.  432,  and  note;  Chicago  etc.  R.  R.  Co.  v.  Swett,  45  111, 
197;  92  Am.  Dec.  206,  and  note;  Johnson  v.  St.  Paul  etc.  R'y  Co.,  43  Minn» 
53;  Bean  v.  Western  North  Carolina  R.  R.  Co.,  107  N.  C.  731. 

Master  AND  Servant  —  Violation  of  Rules  by  Servant  —  Contritht- 
TORY  Negligence.  —  Disobedience  of  rules  by  a  servant,  in  any  degree 
contributing  to  the  injury,  constitutes  contributory  negligence,  precluding 
recovery:  Frather  v.  Richmond  etc.  R.  R.  Co.,  80  Ga.  427;  12  Am.  St.  Rep, 
263;  Pi-yor  v.  Louisville  etc.  R.  R.  Co.,  90  Ala.  32;  Shan  v.  Georgia  P.  R'y 
Co.,  86  Ga.  15;  Rome  etc.  Co.  v.  Dempsey,  86  Ga.  499;  Wescott  v.  New  York 
etc.  R.  R.  Co.,  153  Mass.  460;  Grand  v.  Michigan  etc.  R.  R.  Co.,  83  Mich. 
564;  Conger  v.  Flint  etc.  Co.,  86  Mich.  76;  SutJierland  v.  Troy  etc.  R.  R.  Co., 
125  N.  Y.  737;  East  Tennessee  etc.  R.  R.  Co.  v.  Smith,  89  Tenn.  114;  Davi* 
V.  Nuttallshurg  etc.  Co.,  34  W.  Va.  500. 

But  the  servant  is  not  bound  by  a  rule  not  brought  to  hia  notice,  or 
which  has  been  habitually  violated  with  the  knowledge  of  the  company,  or 
where  the  customs  and  practice  of  the  company  tend  to  mislead  him  in  the 
violation  of  the  rule:  Little  Rock  etc  R'y  Co.  v.  Leverett,  48  Ark.  333;  3 
Am.  St.  Rep.  230;  Barry  v.  Hannibal  etc.  R'y  Co.,  98  Mo.  62;  14  Am.  St. 
Rep.  610,  and  note;  Louisville  etc.  R.  R.  Co.  v.  Hawkins,  92  Ala.  241,  A 
servant  is  justified  in  disobeying  a  general  rule,  when  he  obeys  another 
order  given  by  his  master  inconsistent  therewith:  Hall  v.  Chicago  etc.  R'y 
Co.,  46  Minn.  439.  Disobedience  of  a  rule  is  not  negligence  precluding  re- 
covery by  a  servant,  when  the  evidence  shows  that  the  injury  would  have 
been  sustained  notwithstanding  such  disobedience:  Louisville  etc.  R.  R.  Co. 
V.  Watson,  90  Ala.  68;  Whittaker  v.  President  etc.,  126  N.  Y.  544.  A  switch- 
man, by  standing  on  the  foot-board  of  the  tender,  "which  was  put  there  for 
Bwitchmen  to  ride  on,"  is  not  guilty  of  contributory  negligence,  even  though 
the  company's  rules  forbade  switchmen  to  go  between  cars  for  the  purpose 
of  coupling  them:  Richmond  etc.  R.  R.  Co,  v.  Jones,  92  Ala.  219.  See  alse 
Kansas  City  etc.  R.  R.  Co.  v.  Kier,  41  Kan.  661;  13  Am.  St.  Rep.  311. 

Master  and  Servant  —  Assumption  of  Risks. — Servants  knowing  of 
defects  in  machinery,  etc.,  by  continuing  in  service  after  the  lapse  of  a  rea- 
sonable time  for  such  defects  to  be  remedied,  assume  the  additional  risk, 
though  originally  not  incident  to  their  employment:  Taylor  etc.  R'y  Co.  v. 
Taylor,  79  Tex.  104;  23  Am.  St.  Rep.  316;  Titus  v.  Bradford  etc.  R.  R.  Co., 
136  Pa.  St.  618;  20  Am.  St.  Rep.  944,  and  note.  Compare  also  note  to 
Gulf  etc.  R'y  Co.  v.  Brentford,  23  Am.  St.  Rep.  385-388. 

Contribdtory  Negligence  —  Burden  of  Proof.  — The  burden  of  prov- 
ing contributory  negligence  is  upon  the  defendant:  Murray  v.  Missouri  P, 
R'y  Co.,  101  Mo.  236;  20  Am.  St.  Rep.  601;  but  this  rule  does  not  apply 
where  plaintifif's  testimony,  which  seeks  to  fix  negligence  on  the  defendant, 
inculpates  himself  also:  North  Birmingham  Street  R'y  Co.  v.  Calderwood,  8& 
Ala.  247;  18  Am.  St.  Rep.  105. 

Fellow-servants,  Who  are  and  Who  arb  not:  See  Sherrin  v.  St. 
Joseph  etc.  R'y  Co.,  103  Mo.  378;  23  Am.  St.  Rep.  881,  and  cases  cited  in 
note;  Ross  v.  Walker,  139  Pa.  St.  42;  23  Am.  St.  Rep.  160. 

Vice-principal,  Who  is:  See  Ross  v.  Walker,  139  Pa.  St.  42;  23  Am.  St. 
Rep.  160,  and  note;  Brown  v.  Gilchrist,  80  Mich.  56;  20  Am.  St.  Rep.  496, 
and  note. 
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[92  Alabama,  329.] 
Ck)NNECTiNO  Carriers  —  Liability  of  Last  Carrier  —  Burden  or  Proof 
AS  to  Loss.  —  In  an  action  against  the  last  of  a  connecting  line  of  car- 
riers to  recover  for  the  loss  of  goods  shipped  on  a  through-bill  of  lading, 
the  presumption  prevails  that  the  contents  of  the  car  delivered  to  the 
last  carrier  were  the  same,  and  the  goods  in  the  same  condition,  as  when 
started  by  the  first  carrier.  The  burden  of  proof,  in  the  first  instance,  i» 
consequently  on  the  plaintiff  to  show  that  the  loss  occurred  while  the 
car  was  in  transitu,  and  without  this  proof  he  cannot  recover.  When 
this  proof  is  produced,  the  burden  is  then  on  the  carrier  to  show  that 
the  car  and  its  contents  were  in  the  same  condition  when  received  by 
him  as  they  were  when  started  by  the  first  carrier,  or  when  delivered  to 
him. 

Action  to  recover  for  the  loss  of  one  barrel  of  molasses, 
fudgment  for  defendant,  and  plaintiff  appealed. 

E.  H.  Hanna,  for  the  appellants. 

Knox  and  Bowie^  for  the  appellee. 

Clopton,  J.  The  cause  of  action  indorsed  on  the  sum- 
mons issued  by  the  justice  of  the  peace  before  whom  the  suit 
was  originally  commenced  is  a  stated  account.  In  the  city 
court,  to  which  it  was  removed  by  appeal,  plaintiffs  filed, 
without  objection,  a  complaint  setting  forth  as  the  cause  of 
action  the  failure  of  defendant  to  deliver  one  barrel  of 
molasses,  which  it  received  as  common  carrier  to  be  delivered 
to  plaintiffs  at  Oxford,  Alabama,  and  on  this  complaint  the 
cause  was  tried  without  the  intervention  of  a  jury.  The  evi- 
dence, without  conflict,  shows  that  a  car  containing  whole  and 
half  barrels  of  molasses  was  shipped  by  through-bill  of  lading 
from  New  Orleans,  Louisiana,  to  plaintiffs  at  Oxford,  and 
when  the  car,  after  arrival,  was  opened,  one  barrel  was  found 
empty.  Defendant  received  the  car  from  the  Alabama  Great 
Southern  Railroad  Company  at  Birmingham  to  be  transported 
to  Oxford. 

Defendant  being  one  of  connecting  lines  of  carriers,  and  in 
this  case  the  last  carrier,  the  presumption  attaches  that  when 
the  car  was  delivered  to  defendant  the  contents  were  the  same, 
and  the  goods  in  the  same  condition,  as  when  started  by  the 
first  carrier  at  New  Orleans;  and  if  it*  had  been  shown  that 
loss  or  injury  occurred  somewhere  on  the  road  of  transporta- 
tion, the  burden  would  have  been  on  the  defendant  to  show 
what  were  the  contents  of  the  car,  and  the  condition  of  the 
goods  when  received  at  Birmingham:    Montgomery  etc.  Rrp 
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Co.  V.  Culver,  75  Ala.  587;  51  Am.  Rep.  483.  The  presumption 
avails  in  favor  of  as  well  as  against  defendant.  The  burden,  in 
the  first  instance,  is  on  plaintiffs  to  show  loss  or  injury  while  the 
car  was  in  transitu;  that  is,  to  show  the  quantity  and  good 
condition  of  the  goods  when  shipped  at  New  Orleans,  and  a 
failure  to  deliver  the  quantity,  or  a  delivery  in  a  damaged 
condition.  There  is  no  evidence  tending  to  show  what  num- 
ber of  barrels  were  in  the  car  when  it  left  New  Orleans,  or 
that  the  condition  of  the  goods  was  different  on  its  arrival  at 
Oxford.  The  car  was  sealed  at  New  Orleans,  and  again  sealed 
at  Meridian,  without  disturbing  the  first  seal,  by  an  interme- 
diate carrier;  and  when  delivered  to  defendant  at  Birming- 
ham, and  opened  at  Oxford,  the  seal  was  intact.  The  empty 
barrel  was  apparently  dry,  and  no  head  to  the  barrel  was 
in  the  car.  The  reasonable  inference  from  these  facts  is, 
that  the  barrel  was  empty  when  it  was  put  in  the  car  at  New 
Orleans,  and  that  there  was  the  same  number  of  barrels  in 
the  same  condition  as  they  were  when  started  from  New  Or- 
leans. Plaintiffs  have  failed  to  show  any  loss  or  injury  while 
the  goods  were  in  transit. 

Afl&rmed.  

Connecting  Carriers  —  Liability  of  Last  Carrier  —  Burden  of 
Proof.  —  The  presumptioa  is,  that  goods  were  delivered  to  the  last  of  sev- 
eral connecting  carriers  in  the  same  condition  that  they  were  delivered  to  the 
first,  and  the  burden  of  proof  is  upon  the  last  carrier  to  show  that  they  were 
not:  Savannah  etc.  H'p  Co.  v.  Harris,  26  Fla.  148;  23  Am.  St.  Rep.  551,  and 
note;  Wallingford  v.  Columbia  etc,  R.  R.  Co.,  26  a  0.  258. 


Bradford  v.  Mayor  op  Anniston. 

[92  Alabama,  349.] 

Municipal  Corporations  —  Duty  in  Constructing  Bridges.  — A  city,  in 
the  construction  of  bridges  across  its  streets,  is  required  to  provide 
against  such  causalities  liable  to  occur  from  overflow  as  a  cautious  and 
prudent  man  should  foresee  and  anticipate. 

Municipal  Corporations.  —  Notice  to  a  street  overseer  of  a  defect  in  the 
street  is  notice  to  the  city. 

Municipal  Corporations  —  Liability  for  Defect  in  Street.  —  The 
owner  of  an  animal  injured  while  being  driven  along  the  public  street 
by  stepping  into  a  hole  therein  caused  by  rain  may,  if  free  from  negli- 
gence,  recover  from  the  city,  when  it  appears  that  the  defect  was  known 
thereto,  and  had  existed  so  long  that  it  might  have  been  repaired  in 
the  exercise  of  reasonable  diligence,  and  that  it  failed  to  do  this,  or  to 
give  any  notice  or  warning  to  the  public.     In  such  case,  the  fact  that 
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the  street  force  was  busy  in  repairing  other  damage  done  by  the  rain 
will  not  excnse  the  liability,  in  the  absence  of  proof  that  by  reasonable 
diligence  an  extra  force  could  not  have  been  employed  by  the  city  for 
•nch  emergency. 

Action  against  a  municipal  corporation  to  recover  for  the 
loss  of  an  ox  killed  by  the  alleged  negligence  of  the  city  in 
not  keeping  its  streets  in  proper  repair.  Judgment  for  de- 
fendant, and  plaintiff  appealed. 

T.  C.  and  8.  8.  8ensabaugh,  and  James  H.  8avagef  for  the 
appellant. 

Agee  and  Micou,  for  the  appellee. 

Coleman,  J.  In  the  location  and  erection  of  bridges,  re- 
gard should  be  had  to  the  size  and  nature  of  the  stream,  the 
character  and  feature  of  the  adjacent  grounds,  the  relative 
position  and  formation  of  the  abutting  land,  its  liability  to 
overflow,  and  their  probable  extent  and  duration:  Columhui 
etc.  Ry  Co.  v.  Bridges,  86  Ala.  451,  11  Am.  St.  Rep.  58.  This 
is  the  rule  laid  down  as  applicable  to  railroads,  and  the  same 
rule  is  applicable  to  cities,  so  far  as  it  requires  of  them, 
in  the  construction  of  bridges  across  their  streets,  to  provide 
against  such  causalities  as  a  cautious  and  prudent  man  should 
forsee  and  anticipate. 

The  evidence  shows  the  branch  ran  diagonally  across  the 
street  from  a  northeastern  in  a  southwestern  direction.  The 
banks  on  the  eastern  and  northern  sides  were  high,  and  not 
subject  to  overflow,  while  the  western  and  southern  bank  of 
the  stream  was  low,  and  subject  to  overflow.  The  lower  side 
was  raised  by  filling  in  with  earth.  The  sleepers  of  the  bridge 
rested  on  the  high  embankment  on  the  eastern  side,  and  on 
top  of  posts  placed  upright  in  the  channel  on  the  western  and 
lower  side,  and  then  ran  out  on  the  raised  embankment,  which 
constituted  the  abutment  to  the  bridge. 

During  an  overflow,  the  current  necessarily  came  with  great 
force  against  the  earth  forming  the  embankment  on  the  lower 
side,  and  unless  in  some  way  protected,  it  could  not  be  said 
that  the  abutment  was  constructed  with  reasonable  skill  and 
prudence.  After  the  injury  had  occurred,  it  was  shown  that 
by  the  use  of  boxing  and  other  appliances  the  embankment 
and  abutment  on  the  lower  side  made  by  earth  was  properly 
protected  against  the  current  of  an  overflow.  The  evidence 
was  in  conflict  as  to  whether  this  boxing  had  been  so  placed 
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and  constructed  before  the  injury,  and  whether  it  was  a  part 
of  the  bridge  when  the  damage  occurred.  Looking  at  all  the 
«vidence,  we  cannot  say  the  conclusion  of  the  court  on  this 
question  was  erroneous. 

The  evidence,  however,  shows  that  the  injury  was  caused 
by  a  hole  about  one  foot  in  diameter  in  or  near  the  abutment. 
This  hole  was  in  one  of  the  main  thoroughfares  of  the  city, 
over  which  people  from  the  suburbs  and  country  daily  trav- 
eled with  wagons  and  vehicles.  It  was  admitted  that  the 
street  overseer  saw  this  hole  about  nine  o'clock,  a.  m.,  and 
plaintiff's  ox  fell  in  this  hole  about  one  o'clock,  p.  M.,  of  the 
€ame  day. 

Notice  to  the  street  overseer  was  notice  to  the  city:  Whitfield 
y.  City  of  Meridian,  66  Miss.  570;  14  Am.  St.  Rep.  596,  and 
authorities  cited  in  note.  Nothing  was  done  to  remedy  the 
danger  caused  by  this  hole,  and  no  notice,  warning,  or  signal 
posted,  or  otherwise  given,  by  which  the  travelittg  public  was 
made  aware  of  or  could  learn  of  the  existence  of  this  danger- 
ous hole  in  one  of  its  main  thoroughfares.  The  only  excuse 
given  for  leaving  the  highway  in  this  dangerous  condition, 
from  nine  o'clock,  a.  m.,  until  in  the  afternoon,  was,  that  the 
street  force  was  busy  in  repairing  other  damages  caused  by 
the  rain  of  the  previous  night.  There  is  no  evidence  to  show 
that  by  the  exercise  of  reasonable  diligence  extra  force  could 
not  have  been  employed  by  the  city  for  the  emergency,  and 
no  excuse  whatever  pretended  to  be  given  why  some  notice  or 
signal  was  not  put  up  at  this  dangerous  place  to  warn  the 
traveling  public  of  its  existence. 

This  was  negligence  per  se,  making  the  city  liable  for  injury 
caused  thereby,  unless  the  party  injured  was  guilty  of  contrib- 
utory negligence:  City  Council  of  Montgomery  v.  Wright,  72 
Ala.  420;  47  Am.  Rep.  422;  South  etc.  R.  R.  Co.  v.  McLendon, 
63  Ala.  266.  The  plaintiff's  ox  was  being  driven  along  this 
usually  traveled  thoroughfare,  without  any  notice  or  knowl- 
edge of  the  existence  of  the  hole  on  the  part  of  the  person 
having  him  in  charge.  There  is  no  evidence  tending  to  show 
plaintiff  was  guilty  of  contributory  negligence. 

The  declaration  avers  that  plaintiff  was  driving  his  oxen, 
while  the  evidence  shows  his  son  was  driving.  The  bill  of 
exceptions  fails  to  state  whether  the  son  was  driving  for  his 
father,  or  in  his  own  right;  whether  he  was  still  a  minor,  or 
8ui  juris.  These  questions  do  not  seem  to  have  been  raised 
in  the  court  below,  but  only  the  negligence  of  the  defendant 
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eeems  to  have  been  considered.     There  was  no  error  in  the 
ruling  of  the  court  on  the  admission  of  testimony. 
Beversed  and  remanded. 

Thb  case  op  Mayor  etc.  of  Birmingham  v.  Lewis,  92  Ala.  352,  was  an  ac- 
tion by  Maggie  Lewis  against  a  municipal  corporation  to  recover  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  city  in  failing  to 
keep  a  certain  street  in  repair.  On  the  trial  below,  it  appeared  that  a  sewer 
about  three  feet  across  and  from  four  to  six  feet  deep,  constructed  by  the 
city  several  years  before,  extended  across  Eighteenth  Street  in  the  center 
and  business  portion  of  the  city  of  Birmingham.  Said  sewer  was  covered  to 
the  surface  level,  except  that  an  opening  into  it  was  left  on  the  east  side  of 
said  street,  adjoining  a  wooden  bridge  which  spanned  the  sewer  at  its  inter- 
section with  the  sidewalk.  Such  opening  was  aboiit  three  by  four  feet  across, 
and  extended  to  the  bottom  of  the  sewer.  The  surface  of  the  opening  was 
•on  a  level  with  the  street,  and  was  unguarded  by  railings,  lights,  or  other- 
wise. The  city  had  known  of  this  opening  in  the  sewer  since  its  construc- 
tion, and  had  been  notified  that  persons  had  fallen  into  it.  There  was  some 
conflict  in  the  evidence  as  to  whether  or  not  this  opening  was  outside  the 
bridge  and  sidewalk,  or  whether  it  encroached  thereon  so  as  to  be  immedi- 
ately in  the  path  of  pedestrians.  Maggie  Lewis  had  lived  for  several  weeks 
prior  to  her  injury  in  a  house  on  Eighteenth  Street,  and  during  that  time 
had  not  been  on  the  street  at  night,  and  did  not  know  of  the  opening  into  the 
sewer.  On  the  night  of  the  accident,  she  went  across  said  street  to  make  a 
purchase  at  a  store,  and  in  returning  fell  into  said  opening,  thereby  break- 
ing one  of  her  legs.  As  a  result  of  the  injury  thus  sustained,  she  was  con- 
fined to  her  bed  for  nine  weeks,  suffered  great  pain,  and  at  the  time  of  the 
trial,  nearly  one  year  thereafter,  she  was  unable  to  walk  without  limping, 
and  the  injury  might  prove  permanent.  The  defense  relied  upon  was  the 
general  issue,  and  contributory  negligence.  The  city  sought  at  the  trial  to 
introduce  evidence  to  show  that  it  had  no  funds  with  which  to  improve 
Eighteenth  Street;  that  it  had  levied  the  full  rate  of  taxation  allowed  by 
law,  and  had  other  expensive  corporate  duties  to  perform.  The  court  refused 
to  admit  this  evidence,  as  immaterial,  and  the  appellant  excepted.  Judgment 
was  rendered  in  favor  of  plaintiff  for  one  thousand  dollars,  and  the  defend- 
ant appealed.  The  appellate  court,  in  passing  upon  the  issues  thus  presented, 
said,  in  effect,  that  the  city  was  guilty  of  obvious  and  glaring  negligence  in 
permitting  an  opening  such  as  that  described  to  remain  in  an  open  and  public 
city  street,  where,  of  necessity,  it  was  of  constant  peril  to  travelers;  citing 
City  Council  of  Montgomery  v.  Wright,  72  Ala.  411;  47  Am.  Rep.  422;  Alhrit- 
teit  V,  Mayor  etc.  of  Huntsiille,  60  Ala.  486;  31  Am.  Rep.  46;  and  the  prin- 
cipal case  above  reported;  that,  in  view  of  the  fact  that  charter  authority 
existed  requiring  certain  inhabitants  of  the  city  to  work  a  certain  time  each 
year  on  the  streets,  or  to  pay  a  certain  sum  in  lieu  thereof  to  be  applied  to 
their  improvement,  and  that  as  the  offer  of  proof  did  not  go  to  the  extent  of 
sliowing  that  the  city  had  exhausted  this  means  of  improving  the  streets,  or 
had  exhausted  all  the  means  at  their  command  to  that  end,  the  evidence  of- 
fered was  immaterial  and  properly  excluded:  Weed  v.  Ballston  Spa,  76  N.  Y. 
329;  Shelby  V.  ClageU,  46  Ohio  St.  549.  The  inability  of  the  city  to  repair  or 
improve  Eighteenth  Street  would  not  relieve  the  city  of  its  negligence  in  al- 
lowing the  hole  in  the  sewer  to  remain  in  the  street,  vinless  the  peril  to  travel- 
ers arising  therefrom  could  not  liave  been  obviated  by  the  erection  of  guards 
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around  it,  or  by  the  placing  of  signals  to  give  due  warning  of  the  danger,  ana 
no  excuse  was  offered  by  the  city  for  its  failure  to  provide  such  safeguards  or 
signals.  The  dangers  incident  to  the  unguarded  pit  in  the  sewer  could  have 
been  provided  against,  though  the  city  did  not  have  the  means  to  improve  or 
repair  the  street,  and  it  had  no  more  right  to  plan  or  create  a  dangerous 
condition  of  one  of  its  streets  than  it  had  to  plan  or  create  a  public  nuisance:: 
Gould  V.  Topeka,  32  Kan.  485;  49  Am.  Rep.  496;  2  Dillon  on  Municiijal 
Corporations,  sec.  1016,  note  3.  Although  it  maybe  true  that  in  the  present 
case  vindictive  damages  are  not  recoverable  against  the  city,  still,  due  com- 
pensation cannot  be  denied  for  personal  injury  involving  physical  pain  and 
loss  of  health,  suffered  in  consequence  of  the  city's  negligence,  merely  because 
of  the  public  character  of  the  corporation:  2  Dillon  on  Municipal  Corpora- 
tions, note  to  sec.  1020.  The  authorities  all  recognize  bodily  pain  and  dis- 
figurement as  items  for  which  compensation  may  be  made  by  the  assessment 
of  damages  for  personal  injury:  Barbour  Co.  v.  Horn,  48  Ala.  566-577;  Ma- 
son V.  Ellsworth,  32  Me.  271;  5  Am.  k  Eng.  Ency.  of  Law,  42;  2  Sedgwick 
on  Damages,  7th  ed.,  543,  note  a.  In  view  of  this  rule,  and  the  injury  suf- 
fered by  the  appellee  in  this  case,  the  damages  assessed  cannot  be  deemed 
to  be  excessive.     The  judgment  of  the  lower  court  was  therefore  affirmed. 

Municipal  Corporations  —  Defect  in  Street  —  Liability  for.  —  A 
municipal  corporation  is  bound  to  keep  its  streets  in  reasonable  repair,  and 
where  a  defect  has  been  in  existence  for  some  time,  the  city  will  be  liable 
for  injury  caused  thereby:  Maus  v.  City  of  Springfield,  101  Mo.  613;  20  Am. 
St.  Rep.  634,  and  note;  see  note  to  Rowellv.  City  of  Lowell,  66  Am.  Deo.  466, 
467;  Clint  v.  New  Orleans,  41  La.  Ann.  1031.  A  city  is  bound  to  keep  its 
streets  in  reasonable  repair,  and  is  liable  in  damage  for  its  neglect  so  to  do: 
Farquary.  Rosehurg,  18  Or.  271;  17  Am.  St.  Rep.  732;  Dundasv.  Lansing, 
75  Mich.  499;  13  Am.  St.  Rep.  457,  and  note. 

Municipal  CoRPORAnoNs — Notice  to  Officers  Notice  to  Corpo- 
rations. —  Notice  to  officers  or  agents  of  a  municipality  concerning  things 
within  the  scope  of  their  duty  is  notice  to  the  municipality:  Dundas  v.  Lan* 
sing,  76  Mich.  499;  13  Am.  St.  Rep.  457,  and  note.  Knowledge  by  a  police- 
man of  a  defect  in  a  street  is  knowledge  of  the  city:  Carringlonv.  St.  Louis, 
89  Mo.  208:  58  Am.  Rep.  108;  Behberg  v.  Mayor  of  New  York,  91  N.  Y.  137; 
43  Am.  Rep.  657;  same  rule  holds  with  regard  to  a  councilman:  Loganaport 
T.  Justice,  74  Ind.  378;  39  Am.  Rep.  79;  Columbus  v.  Strassner,  124  In  d. 
482. 

Municipal  Corporations  —  Liability  for  DEFEOTiva  Construotiom 
OF  Bridqb.  —  A  city  is  liable  for  such  a  defective  construction  of  a  bridge  as 
will  cause  injury  in  time  of  a  freshet:  Perry  v.  Worcester,  6  Gray,  644;  66 
Am.  Deo.  431,  and  extended  note.  * 
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Elyton   Land    Company  v.  Birmingham   Ware- 
house AND  Elevator  Company. 

[92  ALABA.HA.,  407.] 

Corporations  —  Liability  of  Subscribers  for  Stock  Paid  for  in  Prop- 
erty. —  Under  the  constitufcioa  and  statutes  of  Alabama,  where  cor- 
porate stock  subscriptions  are  made  payable  in  property,  it  must  be 
taken  at  a  reasonable  money  value,  and  although  a  margin  will  be  al- 
lowed for  honest  differences  of  opinion  as  to  such  valae,  deliberate  and 
intentional  orerraluation  ia  not  permissible;  and  when  such  overvalua- 
tion is  grossly  excessive  and  intentionally  made,  though  without  actual 
fraud,  it  is  invalid  as  to  corporation  creditors,  who  may  proceed  against 
the  stockholders  individually  as  for  unpaid  stock  subscriptions. 

Corporations  —  Unpaid  Stock  Subscriptions  —  Liability  to  Creditors. 
—  Any  arrangement  between  stockholders  and  the  corporation  to  issue 
stock  as  fully  paid  for,  though  only  partly  paid  for  in  fact,  either  ia 
money  or  property,  and  by  which  the  corporation  does  not  get  the  bene- 
fit of  the  full  price  of  the  stock  in  good  faith,  may  be  valid  and  bind- 
ing between  the  corporation  and  the  stockholders;  but  it  is  invalid  as 
to  the  creditors  of  the  former,  and  may  be  set  aside  at  their  instance, 
and  full  payment  on  the  stock  enforced  for  the  satisfaction  of  the  cor- 
porate debts. 

Corporations  —  Capi  al  Stock  — Right  of  Creditors. — The  capital 
stock  of  a  corporation  constitutes  the  basis  of  its  credit,  and  persons 
dealing  with  the  corporation  have  a  right  to  assume  that  the  stock  has 
been  actually  paid  in,  or  that  it  may  be  reached  for  corporate  debts. 

Corporations  —  Liability  of  Subscribers — Rights  of  Creditors. — 
Where  parties  organize  a  corporation  with  a  capital  stock  of  two 
hundred  and  fifty  thousand  dollars,  and  subscribe  for  the  whole  stock, 
giving  in  payment  therefor,  without  actual  fraud,  a  bond  for  title  to 
laud  costing  them  five  thousand  dollars,  the  actual  value  of  the  land 
being  fifty  thousand  dollars,  for  the  f/kyment  of  the  remainder  of  the 
purchase  price  of  which  the  corporation  gives  its  notes,  the  stock- 
holders are  liable  to  the  creditors  of  the  corporation  to  the  extent  of 
the  difi'erence  between  the  actual  value  of  the  property  and  the  amount 
of  their  subscriptions,  under  constitutional  provision  prohibiting  the 
issue  of  stock  except  for  money  or  property  actually  received,  and  a 
statutory  requirement  that  all  stock  subscriptions  shall  be  paid  in 
money  or  labor,  or  property  at  its  money  value. 

Alexander  T.  London,  for  the  appellant. 

Garrett  and  Underwood,  for  the  appellee. 

Walker,  J.  The  bill  was  filed  by  the  Elyton  Land  Com- 
pany as  a  judgment  creditor  of  the  Birmingham  Warehouse 
and  Elevator  Company,  a  corporation,  and  its  purpose  is  to 
secure  the  payment  of  the  judgment  by  the  enforcement  of 
the  alleged  unsatisfied  liability  of  the  individual  defendants 
as  original  subscribers  to  the  stock  of  the  defendant  corpora- 
tion. It  is  averred  that  said  individual  defendants  pretend 
Ah.  St.  Rbp.,  Vol.  XXV.— 5 
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that  they  have  discharged  and  satisfied  their  liability  as  such 
Bubscribers,  but  it  is  alleged  that  the  transaction  whereby  it 
was  attempted  to  discharge  that  liability  is  merely  colorable, 
and  is  void  as  against  the  creditors  of  said  corporation,  and 
that  said  subscribers  are  liable  to  pay  in  money  the  amount 
of  their  said  subscriptions,  or  so  much  thereof  as  is  necessary 
to  satisfy  said  judgment.  The  following  is  the  substance  of 
the  case  stated  by  the  bill:  On  the  ninth  day  of  March,  1887, 
the  Elyton  Land  Company  executed  and  delivered  to  the  de- 
fendant J.  A.  Van  Hoose,  as  trustee  for  the  Birmingham 
Warehouse  and  Elevator  Company,  a  corporation  then  in  pro- 
cess of  organization,  its  bond  of  title  for  two  blocks  of  land 
near  the  city  of  Birmingham,  to  be  paid  for  at  the  price  of 
fifty-three  thousand  dollars.  Said  Van  Hoose  paid  to  the 
Elyton  Land  Company  five  thousand  dollars  on  the  execution 
and  delivery  of  the  bond  for  title,  by  the  terms  of  which  it  was 
provided  that  he  was  to  execute  a  transfer  and  conveyance  of 
his  rights  arid  interests  thereunder  to  the  Birmingham  Ware- 
house and  Elevator  Company  upon  its  organization,  and  that 
that  company  should  make  its  nine  notes  for  the  balance  of 
the  purchase-money  to  the  Elyton  Land  Company,  said  notes 
to  be  each  for  $5,333.83,  bearing  interest  from  August  20,  lS86j 
payable  respectively  at  one,  two,  three,  four,  five,  six,  seven, 
eight,  and  nine  years  from  that  date.  On  the  nineteenth 
day  of  February,  1887,  said  Van  Hoose  and  the  other  indi- 
vidual defendants,  Johnston,  Sage,  and  McLester,  filed  their 
petition  in  the  office  of  the  probate  judge  of  Jefferson  County 
for  the  organization  as  a  corporation  of  the  Birmingham 
Warehouse  and  Elevator  Company,  the  capital  stock  of  which 
was  to  be  fixed  at  two  hundred  and  fifty  thousand  dollars,  to 
be  divided  into  two  thousand  five  hundred  shares  of  one  hun- 
dred dollars  each.  On  the  same  day  a  commission  was  issued 
to  said  Van  Hoose,  Johnston,  Sage,  and  McTjester,  constituting 
them  a  board  of  corporators,  and  authorizing  t)»em  to  open 
books  of  subscription  to  the  capital  stock  of  the  proposed  cor- 
poration. On  the  eleventh  day  of  March,  1887,  said  board  of 
corporators,  over  their  signatures,  reported  and  certified  to  said 
probate  judge  that  on  the  ninth  day  of  March,  1887,  they  had 
opened  books  of  subscription  to  the  stock  of  said  proposed 
corporation,  and  that  they  had  each  subscribed  for  five 
hundred  shares,  "subscribed  through  James  A.  Van  Hoose, 
trustee  for  the  subscribers,  and  payable  in  real  property  near 
the  city  of  Birmingham,  ....  of  the  money  value,  stated 
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in  said  subscription,  of  $250,133.33,  subject  to  the  unpaid 
purchase-money  due  to  the  Elyton  Land  Company,  amount- 
ing to  $50,133.33,  the  payment  of  which  is  to  be  assumed 
by  said  company,  said  lands  being  fully  described  in  the 
bond  for  titles  of  the  Elyton  Land  Company  to  said  James 
A.  Van  Hoose,  trustee,  dated  March  9,  1887,  which  said 
trustee  is  to  convey  to  said  company  in  payment  of  said 
2,000  shares  of  stock,"  and  Van  Hoose,  Johnston,  Sage,  and 
McLester  each  subscribed  for  one  share  payable  in  money. 
Said  corporators  further  reported  that  on  the  organization 
of  said  company,  said  Van  Hoose,  Johnston,  Sage,  and  Mc- 
Lester were  present,  and  each  represented  in  person  501 
ehares  in  stock;  that  each  of  said  persons  was  elected  a 
director  of  said  corporation,  and  that  the  board  of  directors 
^-lected  Van  Hoose  as  president,  and  McLester  as  treasurer  and 
secretary,  of  the  corporation.  It  was  further  reported  and  cer- 
tified by  the  corporators  that  on  the  tenth  day  of  March, 
1887,  after  the  organization  of  said  company,  all  the  capital 
stock  thereof  payable  in  money  was  paid  to  the  treasurer,  and 
all  the  property  subscribed  was  delivered  to  him.  The  sub- 
scriptions were  made  as  reported,  and  certified  by  the  corpo- 
rators. It  was  not  true,  at  the  time  of  the  filing  of  the  bill,  or 
when  the  subscriptions  were  made  and  reported,  that  said  land 
was  of  the  money  value  of  two  hundred  thousand  dollars* 
The  price  named  in  said  bond  for  title,  fifty-three  thousand 
dollars,  was  at  the  time  of  said  subscriptions  the  full  money 
value  of  said  land  when  sold  on  long  credit.  Said  Van  Hoose, 
Johnston,  Sage,  and  McLester  well  knew  that  said  land  was 
not  worth,  nor  was  it  of  the  money  value,  of  two  hundred 
thousand  dollars,  or  anything  near  that  sum.  After  said 
subscriptions  were  made,  and  after  s^aid  Birmingham  Ware- 
house and  Elevator  Company  was  organized,  said  Van  Hoose 
indorsed  to  it  said  bond  for  title,  and  said  company  executed 
its  nine  promissory  notes  as,  by  the  terms  of  the  bond  for 
title,  it  was  provided  it  should  do;  and  said  Van  Hoose, 
Johnston,  Sage,  and  McLester  now  claim  that  the  assignment 
of  said  bond  was  a  discharge  and  satisfaction  of  said  sub- 
scription of  two  hundred  thousand  dollars,  which  has  not 
been  otherwise  paid.  It  is  this  transaction  which  the  bill 
alleges  is  merely  colorable,  and  is  void  as  against  the  credi- 
tors of  said  corporation.  Only  five  thousand  dollars  has  been 
paid  on  account  of  said  purchase-money.  The  Elyton  Land 
Company  has  recovered  judgment  against  said  Birmingham 


68     Elyton  L.  Co.  v.  Birmingham  W.  &  E.  Co.     [Alabama, 

Warehouse  and  Elevator  Company  on  two  of  said  notes. 
That  judgment  remains  unsatisfied,  and  said  corporation  has 
no  property  out  of  which  it  could  be  satisfied  by  execution. 

Each  of  the  individual  defendants  demurred  to  the  bill  upon 
the  following,  among  other,  grounds:  1.  That  the  bill  on  its 
face  ishows  that  the  complainant  has  no  right  to  the  relief 
therein  prayed,  because  it  shows  that  this  defendant  owes 
nothing  to  the  Birmingham  Warehouse  and  Elevator  Com- 
pany, either  in  unpaid  subscriptions  for  stock,  or  otherwise; 
2.  Because  said  bill  alleges  no  facts  which  render  this  defend- 
ant liable  personally  in  any  way  for  the  alleged  debt  men- 
tioned therein  as  due  from  said  Birmingham  Warehouse  and 
Elevator  Company  to  the  complainant;  and  3.  Because  said 
bill  shows  that  this  defendant  subscribed  for  stock  in  said 
Birmingham  Warehouse  and  Elevator  Company  payable  in 
property  at  a  valuation  mentioned  in  said  subscription,  which 
property  has  been  delivered  and  received  in  full  payment  for 
said  stock,  and  said  bill  fails  to  show  that  said  property  was 
overvalued  unreasonably,  intentionally,  and  fraudulently,  or 
that  the  defendant  has  made  a  profit  from  the  stock  so  sub- 
scribed and  taken  by  him.  A  decree  was  rendered  sustain- 
ing the  demurrers  as  to  the  grounds  here  mentioned.  The 
appeal  is  from  that  decree. 

On  the  averments  of  the  bill,  it  is  to  be  taken  as  true  that 
the  property  which  was  received  by  the  corporation  as  full  pay- 
ment of  the  stock  subscription  was  worth  only  five  thousand 
dollars,  the  amount  which  had  been  paid  on  the  bond  for  title. 
It  follows  that  the  decree  of  the  chancery  court  involves  the 
assertion  of  the  validity,  as  against  the  creditors  of  the  cor- 
poration, of  the  payment  of  a  stock  subscription  of  two  hun- 
dred thousand  dollars  by  the  transfer  to  the  corporation  of 
property  worth  oidy  five  thousand  dollars.  In  reviewing  this 
determination,  regard  is  to  be  had  to  certain  constitutional 
and  statutory  provisions  which  are  to  be  construed  apd  applied 
in  the  light  of  settled  principles  governing  the  relations  of 
stockholders  to  the  corporation  of  which  they  are  members, 
and  to  the  creditors  thereof.  By  the  constitution  of  1875,  it 
was  provided  that  "  no  corporation  shall  issue  stock  or  bonds 
except  for  money,  labor  done,  or  money  or  property  actually 
received,  and  all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void,"  and  that  "  dues  from  private  corporations 
ghall  be  secured  by  such  means  as  may  be  prescribed  by  law, 
but  in  no  case  shall  any  stockholder  be  individually  liable 
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otherwise  than  for  the  unpaid  stock  owned  by  him  or  her": 
Const.,  art.  14,  sees.  6,  8.  Prior  to  the  adoption  of  the  present 
constitution,  each  stockholder  in  any  corporation  was  liable  to 
the  amount  of  stock  held  or  owned  by  him,  the  law  imposing 
a  liability  not  only  to  the  extent  that  the  stock  was  unpaid, 
but  for  an  additional  sum  equal  to  the  amount  of  such  stock: 
Const.  1868,  art.  13,  sec.  3;  Rev.  Code  1867,  sec.  1760;  Mc- 
Donnell V.  Alabama  Gold  Life  Ins.  Co.,  85  Ala.  401.  Before 
the  creation  of  this  additional  liability,  the  stock  and  other 
property  of  a  private  corporation  was  regarded  and  treated  in 
a  court  of  equity  as  a  trust  fund  for  the  payment  of  the  debts 
of  the  corporation,  and  in  the  event  of  the  insolvency  of  the 
corporation,  unpaid  stock  subscriptions  could  be  condemned 
for  the  satisfaction  of  the  creditors,  and  said  additional  lia- 
bility was  a  mere  increase  of  the  security  for  the  payment  of 
the  corporate  debts:  Smith  v.  HucJcahee,  53  Ala.  191.  While 
corporate  creditors  were  secured  by  this  special  liability  exist- 
ing in  their  favor,  there  was  no  direct  constitutional  or  general 
statutory  prohibition  against  the  abuse  of  corporate  powers 
by  the  issue  of  stock  not  in  good  faith  representing  the  value 
of  money,  services,  or  property  actually  contributed  to  the 
corporate  enterprise;  and  the  general  incorporation  law  then 
in  force  contained  no  requirements  as  to  the  mode  of  subscrib- 
ing for  stock,  or  as  to  how  the  subscription  liability  should 
be  satisfied:  Code  1867,  pt.  2,  tit.  2,  c.  3,  4.  The  dangers  to 
which  corporate  creditors  were  exposed  by  the  absence 
of  such  regulations  were  obviated  by  the  provisions  for  said 
additional  liability.  When  those  provisions  were  repealed 
by  the  constitution  of  1875,  there  was  an  obvious  necessity 
of  providing  that  the  trust  fund,  the  remaining  security 
for  corporate  creditors,  should  exist  as  a  thing  of  substance, 
and  that  the  liability  for  unpaid  stock  should  not  be  merely 
illusory.  This  necessity  was  not  overlooked.  The  former 
legislative  policy  of  securing  corporate  creditors  by  making 
the  stockholders  liable  to  them  in  amounts  over  and  above 
what  they  could  be  called  upon  to  pay  on  their  stock  sub- 
scriptions gave  place  to  a  new  policy,  the  aim  of  which  was  to 
afford  proper  security  to  persons  dealing  with  corporations 
by  prohibiting  the  issue  of  stock  except  for  value  received 
by  the  corporation,  and  by  providing  definite  regulations  for 
the  payment  of  stock  subscriptions  in  money,  or  in  labor  or 
property  at  its  money  value.  This  new  policy  is  evidenced 
generally  by  section  6  of  article  14  of  the  constitution,  quoted 
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above,  and  particularly  as  to  manufacturing,  mining,  immi- 
gration, and  industrial  business  corporations  by  section  1805 
of  the  code  of  1876,  which  provides  that  "all  subscriptions  to 
the  capital  stock  of  any  company  organized  or  proposed  to  be 
organized  under  the  provisions  of  this  article  sliall  be  made 
payable  in  money,  or  in  labor  or  property  at  its  money  value, 
to  be  named  in  the  list  of  subscription,  and  in  case  of  a  failure 
to  !)erform  the  labor,  or  deliver  the  property,  according  to  the 
terms  of  the  subscription,  the  money  value  thereof  as  named 
in  the  lists  of  subscription  shall  be  paid  by  the  subscribers." 
These  enactments  are  not  for  the  benefit  of  corporate  credi- 
tors alone.  The  policy  evidenced  thereby  bears  upon  the  rela- 
tions of  corporations  to  the  public,  and  upon  the  relations  of 
stockholders  to  each  other,  to  the  corporation,  and  to  its  credi- 
tors. This  court  has  not  heretofore  had  occasion  to  pass  upon 
the  question  as  to  the  effect  of  these  provisions  upon  the  rights 
of  corporate  creditors.  The  effective  operation  of  the  consti- 
tutional provision  in  other  connections  has  been  recognized 
in  several  cases.  In  Fitzpatrick  v.  Dispatch  Publishing  Co.y 
83  Ala.  604,  it  was  held,  at  the  instance  of  an  objecting 
stockholder,  that,  under  the  constitutional  and  statutory  pro- 
visions, a  corporation  with  a  paid-up  capital  of  ten  thousand 
dollars  has  no  authority  to  double  its  capital  stock  and  dis- 
tribute the  new  stock  among  its  stockholders  as  a  stock  divi- 
dend on  the  mere  statement  that  its  capital  stock  "  has  been 
invested  in  property  which  has  more  than  doubled  in  value, 
and  is  now  worth  twenty  thousand  dollars  over  and  above  all 
liabilities";  and  an  injunction  was  issued  to  restrain  and  en- 
join the  corporation  from  carrying  into  efifect  a  resolution  which 
had  been  adopted  by  the  stockholders  for  the  issue  and  distri- 
bution of  such  new  stock.  In  the  course  of  the  opinion,  it  was 
said:  "Let  us  not,  by  timid  interpretation,  impair  the  strength 
of  this  bulwark,  erected  by  our  constitution-makers,  against  the 
frauds  which  have  become  the  reproach  of  the  age  we  live  in." 
In  Williams  v.  Evans,  87  Ala.  725,  it  was  held  that  relief  could 
not  be  granted  on  an  executory  contract  to  pay  for  the  trans- 
fer of  a  subscriber's  right  under  a  stock  subscription,  whereby 
it  was  provided  that  the  corporation  to  be  formed  should  is- 
sue "  five  dollars  of  stock  for  one  dollar  of  subscription."  The 
Block  had  not  been  issued  when  the  contract  in  suit  was 
made.  The  court  said:  "A  contract  which  contemplates  the 
violation  of  a  statute  or  a  constitution,  as  a  mode  of  exe- 
cuting  such  contract,  is  illegal   and   void One   of 
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the  purposes  of  tins'  clause  of  the  constitution  was  to  pro- 
tect  the    public,  as  well    as  stockholders,  against   spurious 
and  worthless  stock  by  the  process  of  watering, — in  other 
words,  from  fraudulently  issuing  and  putting  on  the  market 
fictitious  corporate  stock  which  is  based  on  nothing  valuable 
as  a  consideration  for  its  issue.     It  is  greatly  to  the  interest 
of  the  public  that  the  policy  of  this  provision  should  be  en- 
forced."    In  Parsons  v.  Joseph,  92  Ala.  403,  the  bill,  to  which 
a  demurrer  was  overruled,  was  filed  by  a  stockholder  to  se- 
cure the  cancellation  of  certain  certificates  of  stock  issued  to 
another  stockholder,  on  the  ground  that  the  stock  so  issued 
was  fictitious,  and  that  its  issue  was  in  violation  of  the  consti- 
tution and  the  statute  law  of  the  state.     It  was  alleged  that 
certain  stock  was  paid  for  in  full  by  conveying  to  the  com- 
pany thirty-nine  acres  of  land  at  an  agreed  price  and  valua- 
tion of  $137  per  acre,  when  the  land  was  not  worth  more 
than  $25  per  acre;  that  afterjivards  the  capital  stock  of  the 
company  was   doubled,   and  without   further   consideration 
than  the  thirty-nine  acres  of  land  the  amount  of  stock  is- 
sued therefor  was  doubled.     The  contention  was  in  regard 
to  this   latter  issue  of  stock.      It  was  alleged  that  the  ex- 
cessive valuation  of  the  land  was  made  knowingly,  willfully, 
and  with  the  fraudulent  intent  of  having  the  fictitious  stock 
in    question  issued   in   violation   of    law.      On   these   aver- 
ments it  was   held  that  the  stock  in  question  was  issued 
in  violation  of  section  1662   of  the   code  of   1886,  and   of 
section  6,  article  14,  of  the  constitution.      It  is  to  be  ob- 
served  that  the  respective   requirements  of  section  1805  of 
the  code  of  1876  and  section  1662  of  the  code  of  1886  as  to 
how  stock  subscriptions  shall  be  payable  differ  in  this,  that 
the  former  requires  the  subscriptions  to  be  made  payable  in 
money,  or  in  labor  or  property  at  its  money  value,  to  be 
named  in  the  list  of  subscription,  while  the  latter  provides 
that  all  subscriptions  must  be  payable  in  money;  but  the 
commissioners  may  receive  subscriptions  payable  in  money, 
the  subscriber  having  the  privilege  of  discharging  the  same  by 
the  rendition  of  stipulated  necessary  services,  or  the  perform- 
ance of  stipulated  necessary  labor  for  the  corporation  at  the 
reasonable  value  of  such  services  or  labor,  or  in  property, 
at   the   reasonable  value   thereof.     It   does   not  seem,  how- 
ever, that  the  variations  in  the  terms  of  these  two  statutes 
are  such  that  the  fact  that  the  stock  subscription  was  made 
under  the  one  or  the  other  of  them  would  make  any  sub- 
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Btantial  difference  in  the  right  of  a  stockholder  to  object  to 
the  issue  of  other  stock  representing  property  received  by 
the  corporation  at  an  excessive  and  fraudulent  overvalua- 
tion. In  the  case  last  cited,  it  was  suggested  that  stock- 
holders who  knowingly  and  intentionally  have  subscribed 
and  paid  for  stock  with  property  upon  a  ficticious  valuation 
are  liable  to  creditors  as  stockholders  who  have  not  paid  up  in 
full  for  their  stock;  but  the  question  of  such  liability  was  not 
presented  in  that  case.  In  Tutwiler  v.  Tuscaloosa  Coal,  Iron, 
and  Land  Co.,  89  Ala.  391,  several  questions  that  might  arise 
from  the  issue  of  stock  for  property  taken  at  a  palpably  excess- 
ive valuation  were  stated,  but  not  decided.  It  is  plain  from 
this  review  of  the  decisions  that  the  constitutional  and  statu- 
tory provisions  in  question  are  treated  as  effectual  to  prevent 
the  courts  from  lending  their  aid  for  the  enforcement  of  any 
contract  or  obligation  the  execution  of  which  involves  a 
disregard  of  those  regulations,  and  that  so  far  as  they  are 
appropriate  for  the  protection  of  stockholders  from  improper 
discriminations  in  accepting  payments  for  stock,  those  regula- 
tions are  accorded  such  effect  and  operation  as  to  fully  accom- 
plish this  purpose  of  their  enactment.  It  cannot  be  doubted 
that  the  protection  of  the  interests  of  corporate  creditors  is  as 
much  within  the  aim  and  policy  of  those  regulations  as  were 
the  objects  in  behalf  of  which  they  have  been  successfully 
invoked  in  this  court.  In  considering  the  claim  of  corporate 
creditors  to  hold  the  stockholders  of  the  corporation  individu- 
ally liable,  on  the  ground  that  an  attempt  by  them  to  satisfy 
their  stock  subscriptions  by  the  transfer  to  the  corporation  of 
property  at  a  gross  overvaluation  was  not  such  payment  as 
the  law  requires,  the  fact  is  not  to  be  lost  sight  of  that  the 
solution  of  the  question  is  dependent,  in  some  measure  at 
least,  upon  constitutional  and  statutory  provisions  which  the 
court  has  already  construed  as  amply  effectual  to  secure  the 
accomplishment  of  other  objects  also  within  the  purview  of 
the  enactments.  And  it  may  be  added  that  a  like  beneficial 
operation  should  be  accorded  to  those  provisions  when  invoked 
in  furtherance  of  either  of  their  manifest  purposes. 

It  is  impossible  to  reconcile  the  decisions  of  the  various 
courts  upon  the  question  of  the  liability  to  the  creditors  of  the 
corporation  of  stockholders  on  stock  issued  for  property  taken 
at  an  overvaluation.  We  will  briefly  consider  the  cases  prin- 
cipally relied  on  to  support  the  proposition  that  such  liability 
cannot  be  maintained.     In  Coit  v.  Gold  Amalgamating  Co,, 
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119  U.  S.  343,  the  liability  was  claimed  on  the  ground  that  the 
stock  was  paid  for  in  property  at  a  valuation  illegally  and 
fraudulently  made  at  an  amount  far  above  its  actual  value. 
The  court  found  that  this  claim  was  not  sustained  by  the  evi- 
dence. It  was  said  in  the  opinion:  "The  corporators  may 
have  placed  too  high  an  estimate  upon  the  property,  but  the 
court  below  finds  that  its  valuation  was  honestly  and  fairly 
made;  and  there  is  only  one  item  — the  value  of  the  charter 
privileges  — which  is  at  all  liable  to  any  legal  objection.  But  if 
that  were  deducted,  the  remaining  amount  would  be  so  near 
the  aggregate  capital  that  no  implication  could  be  raised 
against  the  entire  good  faith  of  the  parties  in  the  transaction." 
It  is  plain  that  this  case  is  not  an  authority  against  the  exist- 
ence of  the  liability  contended  for  by  appellant.  In  Brant  v. 
Ehlen,  59  Md.  1,  there  was  no  assertion  of  the  absence  of  such 
liability.  It  was  expressly  stated  in  the  opinion  that  the  ques- 
tions presented  were  dealt  with  upon  the  assumption  that  the 
sale  and  purchase  of  the  lands,  which  were  paid  for  in  stock, 
were  made  in  good  faith.  Another  case  decided  subsequently, 
and  reported  in  the  same  volume  {Crawford  v.  Rohrer^  59  Md, 
599),  shows  clearly  the  rule  prevailing  in  that  state  on  the 
eubject  under  consideration.  In  that  case  it  was  decided  that 
*'any  arrangement  among  stockholders,  or  those  in  charge  of 
the  affairs  of  the  corporation,  by  which  the  stock  is  but  nomi- 
nally paid  for,  whether  in  money  or  property,  the  corporation 
not  in  fact  getting  the  benefit  of  the  price  in  good  faith,  will 
be  regarded  as  a  sham  and  not  as  a  valid  payment,  as  against 
the  creditors  of  the  corporation,  however  it  may  be  regarded 
as  between  the  corporation  and  the  subscriber."  In  Carr  v. 
Le  Fevre,  27  Pa.  St.  413,  a  stockholder  was  sought  to  be  charged 
on  stock  which  had  been  paid  for  in  land.  It  was  said  in  the 
opinion:  "  There  is  nothing  in  the  special  verdict  tending  to 
show  that  there  was  any  fraud  in  this  transaction,"  and  that 
"  the  parties  took  the  precaution  to  have  the  lands  valued 
and  appraised.  We  are  bound  to  presume  that  this  was  fairly 
done."  The  element  of  gross  overvaluation  was  lacking  in 
that  case.  *In  this  particular,  it  was  like  the  Alabama  case  of 
Davis  V.  Montgomery  Furnace  and  Chemical  Co.,  Ala.,  Dec.  10, 
1890.  In  Van  Cott  v.  Van  Brunt,  82  N.  Y.  535,  it  appeared 
that  stock  and  bonds  of  a  railroad  company  were  issued  to  a 
contractor  for  the  building  of  the  road,  and  that  the  work  done 
under  the  contract  was  of  less  value  than  the  par  of  the  stock 
and  bonds  agreed  to  be  paid  therefor.     By  this  arrangement 
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the  stock  was  disposed  of  in  good  faith  and  without  fraud, 
though  for  less  than  its  face  value.  It  was  held  that  the  lia- 
bility of  the  stockholder  had  been  discharged.  On  page  542 
of  the  opinion,  it  is  made  to  appear  that  the  transaction  wa& 
without  the  influence  of  statutes  in  that  state,  somewhat  similar 
to  provisions  prevailing  here,  as  will  be  shown  by  references 
to  be  made  to  other  New  York  decisions.  This  case  has  sev- 
eral times  been  the  subject  of  unfavorable  comment:  Taylor 
on  Private  Corporations,  2d  ed.,  sec.  545,  note  5;  2  Morawetz 
on  Private  Corporations,  sec.  826;  Cook  on  Stocks  and  Stock- 
holders, sec.  47,  note  6;  Jackson  v.  Truer,  64  Iowa,  483;  52 
Am.  Rep.  449.  Phelan  v.  Hazard,  5  Dill.  45,  was  a  suit  by  a 
creditor  to  charge  a  transferee  of  stock  who  had  purchased 
the  same  for  value  and  in  good  faith  as  full-paid  stock.  It 
was  said  that  a  liability  could  not  be  established  against  the 
defendant  by  showing  that  the  property  conveyed  to  the  cor- 
poration in  payment  for  the  stock  was  not  worth  the  amount 
of  the  stock,  or  that  it  was  not  worth  anything  over  and  above 
the  mortgages  upon  it  at  the  time  of  the  transfer.  The  court 
held  that  the  agreement  whereby  property  was  received  in 
payment  for  the  stock  was  conclusive  upon  the  company  and 
its  creditors,  until  by  direct  attack  it  has  been  impeached  and 
rescinded  for  fraud;  and  it  was  said  that  "  the  courts,  even 
where  the  rights  of  creditors  are  involved,  will  treat  that  as 
payment  which  the  parties  have  agreed  should  be  payment." 
This  case  was  followed  as  authority  in  Coffin  v.  Ransdell,  110 
Ind.  417.  The  three  cases  last  cited  represent  the  weight  of 
American  authority  opposed  to  the  recognition  of  the  liability 
asserted  in  the  case  at  bar.  It  is  to  be  remarked  that  in 
neither  of  those  cases  were  any  statutory  provisions  mentioned 
as  having  any  bearing  upon  the  conclusions  reached.  It  is 
also  to  be  noted  that  in  the  latter  two  of  the  three  cases  Eng- 
lish decisions  were  principally  relied  on  as  authority.  The 
opinions  in  both  those  cases  quote  with  approval  from  In  re 
Baglan  Hall  Colliery  Co.,  L.  R.  5  Ch.  346,  where  it  was  said, 
in  reference  to  the  right  of  a  creditor  to  question  the  payment 
for  stock  by  a  transfer  of  property  at  an  overvaluation,  that 
"the  test  to  be  applied  is  this:  Could  the  company,  by  any 
proceeding,  have  set  aside  the  transaction?"  The  English 
rule  seems  to  be,  that  the  creditor  can  have  no  other  or  greater 
rights  in  this  regard  than  the  corporation  itself  could  assert. 
In  this  country,  on  the  contrary,  the  best  authorities  maintain 
that  arrangements  to  issue  stock  as  fall-paid,  though  only 
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partly  paid  for  in  fact,  may  be  valid  and  binding  between  the 
company  and  its  stockholders,  and  yet  may  be  set  aside  at 
the  instance  of  creditors,  and  full  payment  on  the  stock  en- 
forced for  the  satisfaction  of  the  debts  of  the  corporation: 
Scovill  V.  Thayer,  105  U.  S.  143;  Curry  v.  Woodward,  53  Ala. 
371.  This  latter  rule  results  from  the  doctrine,  well  estab- 
lislied  in  America,  that  the  stock  subscribed  is  considered  in 
equity  as  a  trust  fund  for  the  payment  of  creditors:  Wood  v. 
Dummer,  3  Mason,  308;  Montgomery  etc.  R.  R,  Co.  v.  Branch,  5^ 
Ala.  139;  Smith  v.  Huckabee,  53  Ala.  191;  Paschall  v.  Whit- 
sett,  11  Ala.  472;  Allen  v.  Montgomery  R.  R.  Co.,  11  Ala. 
437.  This  doctrine,  first  distinctly  enunciated  in  Wood  v» 
Dummer,  3  Mason,  308,  does  not  prevail  in  England  as  irv 
this  country:  Taylor  on  Private  Corporations,  sec.  658,  note 
1;  Cook  on  Stocks  and  Stockholders,  sec.  42.  The  absence 
of  the  recognition  in  English  cases  of  this  trust  feature  of  a 
subscription  to  stock  renders  them  unsafe  guides  in  American 
courts  when  dealing  with  questions  relating  to  the  liability 
of  stockholders  in  reference  to  the  debts  of  the  corporation. 

Several  cases  are  cited  in  support  of  the  contention  that  the 
provision  of  section  6,  article  14,  of  the  constitution  does  not 
have  such  effect  on  the  transaction  in  this  case  as  to  leave  the 
stockholders  who  participated  therein  still  liable  for  the 
debts  of  the  corporation.  In  Memphis  etc.  R.  R.  Co.  v.  Dow,. 
120  U.  S.  287,  it  was  held  that  a  similar  provision  of  the  con- 
stitution of  Arkansas  did  not  authorize  a  corporation  itself  to 
repudiate  its  liability  on  two  million  six  hundred  thousand 
dollars  in  bonds  and  one  million  three  hundred  thousand  dol- 
lars in  stock,  both  of  which  had  been  issued  in  payment  for 
property  worth  only  one  million  three  hundred  thousand  dol- 
lars. This  case  involves  no  question  6f  the  right  of  creditors 
to  charge  stockholders.  As  has  been  already  shown,  an 
arrangement  which  would  preclude  the  corporation  from 
demanding  further  payment  upon  stock  issued  by  it  would 
not  prevent  creditors  from  proceeding  against  the  stockholders 
if  the  stock  has  not  really  been  paid  for.  Nothing  is  said  in 
that  case  to  indicate  that  the  transaction  would  have  been 
sustained  to  the  same  extent  as  against  the  creditors  of  the 
corporation.  The  case  is  not  an  authority  against  the  exist- 
ence of  the  liability  here  asserted.  The  same  thing  may  b^ 
said  of  the  case  of  Peoria  etc.  R.  R.  Co.  v.  Thompson,  103  HI. 
187,  which  is  cited  in  the  opinion  in  the  casejust  mentioned. 
In  Stein  v.  Howard,  65  Cal.  616,  it  was  held  that  an  increase 
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of  capital  stock,  under  a  resolution  authorizing  the  additional 
€hares  to  be  sold  at  eighty-seven  and  one  half  cents  on  the 
dollar,  was  not  such  "  a  fictitious  increase  of  the  stock  "  as 
was  proliibited  by  a  constitutional  provision  similar  to  ours. 
Neither  in  this  case  nor  in  the  two  cases  cited  just  before  it 
is  there  anything  in  the  report  to  indicate  what,  if  any,  statu- 
tory regulations  prevailed  in  those  states  in  reference  to  the 
mode  in  which  subscriptions  to  stock  in  corporations  should 
be  made  payable. 

We  will  now  turn  to  the  principal  cases  which  assert  the 
invalidity,  as  against  creditors,  of  attempts  to  satisfy  the  lia- 
bility on  stock  subscriptions  by  the  transfer  of  property  at  a 
gross  overvaluation.  In  Jackson  v.  Traer^  64  Iowa,  469,  52 
Am.  Rep.  4  ^9,  the  facts  were,  that  a  railway  company  had 
been  indebted  to  a  construction  company  in  the  sum  of  sev- 
•enty  thousand  dollars,  which  it  was  unable  to  pay,  and  in  sat- 
isfaction of  the  debt  it  issued  to  the  construction  company 
certificates  of  stock  of  the  face  value  of  three  hundred  and 
fifty  thousand  dollars,  which  shares  were  distributed  among 
the  members  of  the  construction  company.  It  was  held  that 
flu  ,h  members  were  to  be  treated  as  stockholders  who  had 
paid  twenty  per  cent  on  their  stock,  the  stock  held  by  them 
being  five  times  greater  in  amount  than  the  debt  for  which  it 
was  issued,  and  that  they  were  liable  to  a  creditor  of  the  corpo- 
ration to  the  extent  of  the  unpaid  eighty  per  cent  of  the  par 
value  of  the  stock.  To  the  same  effect  is  Osgood  v.  King,  42 
Iowa,  478.  In  neither  of  these  cases  does  it  appear  that 
the  statutes  of  Iowa  require  subscriptions  to  stock  to  be 
made  payable  in  any  particular  mode.  The  existence  of  the 
liability  was  not  made  to  depend  upon  a  statutory  require- 
ment in  this  regard.  By  the  New  York  statute  governing  the 
organization  of  corporations  for  manufacturing  purposes  it  is 
provided  "  that  the  trustees  of  such  companies  may  in  good 
faith  purchase  property  necessary  to  their  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment  therefor, 
and  the  holders  of  such  stock  are  exempt  from  liability  for 
the  debts  of  the  corporation."  In  Douglass  v.  Ireland,  73 
N.  Y.  100,  it  appeared  that  the  capital  stock  of  a  corporation, 
organized  under  that  act,  to  the  amount  of  three  hundred 
thousand  dollars  was  issued  in  consideration  of  the  assignment 
to  the  company  of  executory  contracts  for  the  purchase  of 
property  found  by  the  jury  to  be  of  the  value  of  sixty-eight 
thousand  dollars.     The  defendant  acquired  his  stock  with  a 
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full  knowledge  of  the  facts,  having,  as  a  trustee  of  the  corpo- 
ration, participated  in  the  transaction.  He  was  held  liable  a& 
a  stockholder  who  had  not  fully  paid  up.  The  court  said; 
"A  deliberate  and  advised  overvaluation  of  property  thus 
purchased  and  paid  for  is  a  fraud  upon  the  law,  and  a  viola- 
tion of  the  condition  upon  which  the  exemption  of  stockhold- 
ers from  liability  under  the  provisions  of  the  statute  is  made 
to  depend.  It  is  in  direct  violation  of  the  policy  as  well  as 
the  terms  of  the  law  which  demand  payment,  either  in  money 
or  property  at  its  value,  of  all  the  capital  stock  of  the  com- 
pany, as  a  condition  of  immunity  to  the  stockholders  from 
liability  for  debts  of  the  corporation.  The  payment  of  an 
amount  for  property  in  excess  of  its  value  deprives  creditors 
and  the  public  of  the  security  contemplated  by  the  statute, 
and  thus  a  fraud  is  perpetrated  .as  well  upon  the  law  as  upon 
creditors.  The  fraud  is  consummated  by  the  issue  of  stock  as 
fully  paid,  under  the  act  of  1853,  which  has  not  been  fully  paid 
for  in  value  by  the  property  for  which  it  is  issued,  and  it  does 
not  depend  upon  any  fraudulent  intent,  other  than  that  which 
is  evidenced  by  the  act  of  knowingly  issuing  stock  for  property 
to  an  amount  in  excess  of  its  value.  All  that  is  necessary  to 
establish  the  legal  fraud  and  take  the  stock  issued  out  of  the 
immunity  assured  to  stock  honestly  issued  in  pursuance  of  the 
act  of  1853  is  to  prove  two  facts:  1.  That  the  stock  issued 
exceeded  in  amount  the  value  of  the  property  in  exchange  for 
which  it  was  issued;  and  2.  That  the  trustees  deliberately, 
and  with  knowledge  of  the  real  value  of  the  property,  over- 
valued it,  and  paid  in  stock  for  it  an  amount  which  they 
knew  was  in  excess  of  its  actual  value."  The  rule  laid  down 
in  this  case  is  firmly  established  in  New  York:  Boynton  v. 
Andreivs,  63  N.  Y.  93;  Schenck  v.  Andrews,  57  N.  Y.  133; 
Boynton  v.  Hatch,  47  N.  Y.  225;  Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  Y.  87.  A  New  Jersey  statute  authorized  pay- 
ment for  capital  stock  to  be  made  *'  either  in  money  or  in 
land, —  the  land  to  be  appraised  by  the  board  of  directors,  and 
taken  at  such  value,  on  such  terms  as  may  be  agreed  on.** 
The  capital  stock  of  a  corporation  was  fixed  at  one  hundred 
thousand  dollars,  all  of  which  was  subscribed  for  by  five 
persons,  who  became  the  directors  of  the  company.  Certain 
lands  were  purchased  for  fifty  thousand  dollars,  and  the  deed 
thereto  was  made  directly  to  the  corporation,  which  gave  its 
obligations  for  the  whole  of  the  purchase-money.  The  di- 
rectors then  appraised  the  lands  at  one  hundred  thousand 
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■dollars,  and  credited  fifty  thousand  dollars  of  that  valuation 
«8  a  payment  of  fifty  per  cent  on  their  stock  subscriptions. 
The  lands  were  not  worth  more  than  the  original  purchase 
price.  On  this  state  of  facts  it  was  held,  in  Wetherbee  v.  Baker, 
S5  N.  J.  Eq.  501,  that,  as  against  creditors  of  the  corporation, 
fiuch  allowance  of  credit  on  the  subscriptions  was  invalid,  and 
that  the  stockholders  were  liable  for  the  whole  amount  of  their 
subscriptions.  In  reference  to  the  valuation  of  the  land  by 
the  directors,  as  authorized  by  the  statute  above  quoted,  the 
court  say:  "  The  directors,  in  making  the  appraisement  and 
valuation  and  dealing  with  their  stock  subscriptions,  act  in  a 
fiduciary  capacity,  and  are  bound  to  discharge  the  duties  of 
the  trust  with  fidelity.  This  appraisement,  it  is  manifest,  was 
illusory,  and  made  only  in  the  interest  of  the  directors  who 
were  to  profit  by  it";  and  that  "in  all  such  cases  transactions 
under  such  powers  have  been  upheld  only  where  the  contract 
for  the  rendition  of  services  or  the  purchase  of  property  pay- 
able in  stock  has  been  made  in  good  faith,  and  the  property 
taken  in  payment  of  stock  subscriptions  has  been  put  in  at  a 
fair  bona  fide  valuation;  and  the  courts  have  inflexibly  en- 
forced the  rule  that  payment  of  stock  subscriptions  is  good  as 
against  creditors  only  where  payment  has  been  made  in 
money,  or  in  what  may  fairly  be  considered  as  money's  worth. 
In  Bailey  v.  Pittsburg  etc.  Coal  and  Coke  Co.,  69  Pa.  St.  334, 
the  facts  were,  that  Bailey,  with  two  other  persons,  on  Sep- 
tember 29th,  purchased  certain  land  for  one  hundred  and 
twenty-five  thousand  dollars,  and  on  October  1st,  following, 
the  corporation  agreed  to  take  the  land  at  an  advance  of 
fifty  thousand  dollars,  subject  to  the  whole  purchase-money, 
so  that  the  stock  subscription  of  fifty  thousand  dollars  made 
by  Bailey  and  the  two  others  should  be  paid  for  in  full  by  the 
agreed  advance  on  the  land.  The  statute  provided  that  "  no 
share  shall  be  issued  for  less  than  its  par  value."  It  was  held 
that  by  such  a  transaction  Bailey  did  not  pay  for  his  stock, 
and  that  he  was  still  liable  thereon.  Rights  of  creditors  were 
not  involved  in  this  case.  The  transaction  was  regarded  as  a 
fraud  on  the  rights  of  other  stockholders,  and  as  involving  a 
non-compliance  with  statutory  safeguards  intended  for  the 
protection  of  the  public.  The  case  is  not  unlike  the  Alabama 
case  of  Parsons  v.  Joseph,  92  Ala.  403. 

The  review  of  the  authorities  will  not  be  further  extended. 
Discussions  of  them  may  be  found  in  Cook  on  Stocks  and 
Stockholders,  sees.  38-47;    1  Morawetz  on  Private  Corpora- 
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tions,  sees.  425-429;  2  Morawetz  on  Private  Corporations, 
sees.  825  et  seq.;  2  Waterman  on  Corporations,  sec.  188; 
Taylor  on  Private  Corporations,  sees.  545,  701  et  seq.  Our 
examination  satisfies  us  that  the  weight  of  American  authority 
does  not  support  the  statement  made  by  Mr.  Cook  in  section 
47  of  his  work  on  stocks  and  stockholders,  to  the  effect  that 
the  attempts  which  have  been  made,  in  cases  where  stock  was 
issued  for  property  taken  at  an  overvaluation,  to  hold  the 
party  receiving  such  stock  liable  for  its  full  par  value,  less 
the  actual  value  of  the  property  received  from  him,  have  been 
unsuccessful;  and  that  if  there  has  been  an  overvaluation 
which  is  shown  to  have  been  fraudulent,  then  the  contract  is 
to  be  treated  like  other  fraudulent  contracts,  and  is  to  be 
adopted  in  ioto,  or  rescinded  in  toto  and  set  aside.  We  have 
found  no  authority  at  all  asserting  the  exemption  of  the 
stockholder  from  such  liability,  where  it  appeared  that  the 
stock  subscription  was  governed  by  a  statutory  regulation  at 
all  similar  to  section  1805  of  the  code  of  1876,  or  section  1662 
of  the  code  of  1886.  On  the  other  hand,  the  New  York,  New 
Jersey,  Maryland,  and  Pennsylvania  decisions  which  have 
been  cited  show  that  the  courts  in  those  states,  in  giving  effect 
to  statutory  requirements  certainly  no  more  stringent  than 
ours  as  to  the  mode  in  which  stock  subscriptions  shall  be 
made  payable,  do  not  allow  attempted  payments  in  property 
worth  greatly  less  than  the  amount  of  the  stock  issued  there- 
for to  foreclose  the  just  demands  of  corporate  creditors  to  re- 
quire that  the  stock  subscriptions  be  made  good  in  money,  or 
in  money's  worth,  as  contemplated  by  the  statutes.  Those 
courts  recognize  in  such  provisions  safeguards  intended  for 
the  protection  of  persons  dealing  with  corporations  as  well  as 
for  the  corporations  themselves  and  the  persons  associated  to- 
gether therein. 

Our  general  laws  afford  the  amplest  and  freest  facilities  for 
persons  desiring  to  engage  in  almost  any  kind  of  lawful  ven- 
ture to  secure  by  corporate  association  the  advantages  of  de- 
fined and  limited  responsibility,  and  at  the  same  time  the 
efficient  execution  of  their  purposes  by  means  of  an  artificial 
being,  changes  in  the  membership  of  which  cause  no  break 
in  the  continuity  of  its  action,  nor  affect  its  capacity  to  act, 
within  the  scope  of  its  powers,  as  a  natural  person.  It  is 
plain  that  such  associations,  endowed  with  such  powers  and 
privileges,  would  be  a  source  of  danger  to  persons  dealing 
with  them,  unless  the  law  required  that -in  their  formation 
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8ui(;il>le  provisions  be  made  for  a  substantial  responsibility 
for  sncli  engagements  as  they  may  enter  into.  When  legal 
provisions  are  found  which  are  appropriately  framed  to  secure 
the  existence  of  such  responsibility,  it  is  not  permissible  so  to 
construe  them  as  to  allow  a  mere  formal  and  illusory  con)pli- 
ance  therewith  to  defeat  the  objects  intended  to  be  accom- 
I)lislied.  No  argument  is  needed  to  show  that  a  requirement 
that  the  stock  of  a  corporation  shall  be  paid  in  money,  or  in 
labor  or  property  at  its  money  value,  inures  to  the  benefit  of 
persons  who  may  become  creditors  of  the  corporation,  in  that 
it  requires  the  capital  stock  to  be  the  representative  of  sub- 
stantial values,  and  insures  the  existence  of  a  fund  which 
must  be  within  reach  for  the  satisfaction  of  debts,  if  the 
affairs  of  the  corporation  are  managed  as  contemplated  by 
the  law.  It  is  equally  clear  that  if  a  stock  subscription 
which  is  required  to  be  made  payable  in  money,  or  in  labor 
or  property  at  its  money  value,  and  is  in  fact  made  payable 
in  property  at  a  designated  money  valuation,  may  be  satis- 
fied by  the  transfer  of  property,  the  value  of  which  is  insig- 
nificant or  merely  nominal  as  compared  with  the  valuation 
stated,  then,  so  far  as  this  provision  of  the  law  looks  to  the 
protection  of  creditors,  it  might  as  well  have  allowed  the  sub- 
scription to  be  made  payable  in  "chips  and  whetstones." 
Except  section  6  of  article  14  of  the  constitution  and  section 
1805  of  the  code  of  1876,  there  were  not,  at  the  time  of  the 
formation  of  the  appellee,  in  reference  to  the  mode  of  satisfy- 
ing stock  subscriptions,  adequate  provisions  for  the  protection 
of  creditors  of  such  corporations.  Those  enactments  are  ap- 
propriate for  this  purpose.  The  requirement  of  section  1805 
of  the  code  of  1876,  that  "in  case  of  a  failure  to  perform  the 
labor  or  deliver  the  property  according  to  the  terms  of  the 
subscription,  the  money  value  thereof  as  named  in  the  lists  of 
subscription  shall  be  paid  by  the  subscribers,"  cannot  be  re- 
garded as  providing  for  a  penalty  to  compel  the  performance 
of  the  labor  or  the  delivery  of  the  property.  The  evident 
meaning  is,  that,  in  the  event  of  such  failure,  the  corpora- 
tion shall  receive  the  equivalent,  and  no  more  nor  less  than 
the  equivalent,  in  money  of  the  labor  or  the  property,  as  the 
case  may  be.  This  clause  of  the  statute  is  convincing  that 
the  statement  of  the  money  value  of  the  property  in  which 
the  subscription  is  made  payable  is  a  material  feature  of  the 
contract,  and  that  the  property  delivered  must  be  of  a  value 
to  correspond  with  that  named  in  the  subscription.     As  af- 
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fecting  the  riglits  of  creditors,  the  statute  is  simply  a  defi- 
nite requirement  as  to  what  shall  constitute  that  trust  fund" 
to  which  persons  dealing  with  the  corporation  have  a  right  to> 
look.  The  defendants  in  this  case,  in  making  and  accepting, 
payments  on  the  stock  subscriptions,  were  acting  in  a  fiduci-- 
ary  capacity  in  reference  to  that  fund. 

The  performance  of  the  contract  of  subscription,  to  be  bind- 
ing on  creditors,  should  have  been  such  as  is  required  in  th& 
case  of  a  contract  between  a  trustee  and  one  having  knowl-' 
edge  of  his  trust  obligation.     In  form,  the  stock  subscription? 
was  such  as  the  statute  called  for.     Under  section  2023  of  the 
code  of  1876  and  section  8  of  article  14  of  the  constitution,, 
the  stockholders  are  liable  only  for  the  unpaid  stock  owned: 
by  them.     But  the  creditors  are  entitled  to  demand  that  the 
payment  on  the  stock  shall  be  an  actual  and  bona  fide  dis- 
charge of  the  liability  imposed  by  the  contract  of  subscriptiorr^ 
The  defendants,  in  making  and  accepting  payment  in  prop- 
erty, were  bound  to  exercise  their  judgment  and  discretion 
fairly  and  honestly  directed  to  secure  a  substantial  compli- 
ance with  the  terms  of  the  contract.     In  the  exercise  of  that 
judgment  and  discretion,  they  are  entitled  to  the  benefit  of" 
whatever  margin  there  may  be  for  honest  differences  of  opin- 
ion in  the  valuation  of  the  property.     But  a  deliberate  and . 
intentional  overvaluation  of  the  property  is  not  permissible,. 
The  transfer  of  property  known  to  be  worth  only  five  thou- 
sand dollars  to  pay  a  stock  subscription  of  two  hundred  thou- 
sand dollars  does  not  bear  the  semblance  of  a  compliance 
with  the  contract  of  subscription  as  to  one  of  the  essentiali 
terms  thereof.     The   taking  of  property  at  a  valuation  forty 
times  greater  than  its  actual  worth,  which  was  known  to  thep 
parties,  shows  upon  its  face  the  absence  of  a  bona  fide  exercise 
of  judgment  and  discretion  in  makin*g  the  valuation,  and  an- 
intentional  non-compliance  with    the   requirement  that  the 
property  shall  be  taken  at  its  money  value.     The  absence  of 
fraudulent  motive  on  the  part  of  a  trustee  does  not  give  valid- 
ity to  a  mere  simulated  execution  of  the  trusts;  and  an  aver- 
ment of  fraud  in  reference  thereto  is  unnecessary.    The  parties 
beneficially  interested  in  the  trust  are  entitled  to  a  substantial 
compliance  with  its  terms.     They  are  not  bound  by  an  act  of 
mere  formal  compliance  which  really  involves  their  practical; 
exclusion  from  the  benefits  intended  to  be  secured  to  them. 
The  capital  stock  of  a  corporation  constitutes  the  basis  of  its 
credit,  and  persons  dealing  with  the  corporation  have  a  right 
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to  assume  that  the  stock  has  been  actually  paid  in,  or  that 
it  may  be  reached.  The  transaction  whereby  payment  was 
attempted  to  be  made,  as  shown  by  the  averments  of  the  bill 
in  this  case,  is  not  binding  on  creditors,  because  it  did  not 
constitute  such  a  payment  as  was  contemplated  by  the  terms 
of  the  contract  of  subscription,  and  was,  in  effect,  a  palpable 
evasion  of  the  requirements  of  the  statute.  It  is,  however, 
contended  in  the  argument  for  appellees  that  the  appellant, 
through  its  officers,  knew  of  the  history  of  the  organization  of 
the  appellee  corporation  and  of  the  mode  in  which  the  sub- 
scriptions to  the  stock  were  to  be  paid;  that  in  fact  it  was  an 
active  promoter  of  the  whole  transaction  in  advance.  It  may 
be  that  such  an  unauthorized  extinguishment  of  the  subscrip- 
tion liability  may  not  be  impeached  by  one  who  was  actively 
instrumental  in  securing  the  organization  of  a  corporation 
with  a  view  of  making  a  sale  of  property  to  it,  and  did  in 
fact  accept  benefits  in  dealing  with  the  corporation  with  full 
knowledge  of  the  arrangement  by  which  the  stock  was  pro- 
posed to  be  paid  for.  Disability  to  question  a  wrongful  trans- 
action usually  attaches  to  a  party  who  consented  thereto  or 
participated  therein:  First  National  Bank  v.  Gustin  Minerva 
etc.  Min.  Co.,  42  Minn.  327;  18  Am.  St.  Rep.  510;  Bank  of 
Fort  Madison  v.  Alden,  129  U.  S.  372;  Parsons  v.  Joseph,  92 
Ala.  403;  2  Morawetz  on  Private  Corporations,  sec.  829.  But 
the  averments  of  the  bill  in  this  case  do  not  show  that  the 
appellant  participated  in  or  knew  of  the  mode  in  which  the 
stock  subscription  was  undertaken  to  be  paid.  In  the  absence 
of  averments  upon  this  subject,  it  is  not  to  be  taken  for  granted 
that  the  appellant,  in  making  the  agreement  to  convey  the 
land  to  the  corporation  when  formed,  contemplated  that  the 
stock  in  the  corporation  should  not  be  paid  for  as  the  law 
directed;  or  that  in  accepting  the  notes  of  the  corporation  it 
bad  such  knowledge  and  such  part  in  the  furtherance  of  the 
acts  connected  with  the  transfer  of  the  bond  for  title  for  the 
stock,  that  it  is  to  be  presumed  to  have  dealt  with  the  corpo- 
ration on  the  basis  of  treating  its  capital  stock  as  fully  paid 
up.  We  find  nothing  in  the  averments  of  the  bill  to  preclude 
appellant  from  asserting  the  right  of  a  creditor  of  a  corpora- 
tion to  hold  stockholders  liable  for  subscriptions  to  stock  not 
really  paid  for.  The  statements  of  fact  in  the  bill  support  the 
conclusion  therein  averred,  that  the  transaction  by  which  pay- 
ment for  the  stock  was  attempted  to  be  made  was  merely  col- 
orable; in  other  words,  that  it  was  not  really  a  payment,  but 
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had  only  the  outward  appearance,  without  the  substance,  of 
payment.  Such  being  the  case,  the  individual  defendants 
are  still  liable  on  their  stock  subscriptions  to  the  extent  that 
the  attempted  payment  falls  short  of  a  bona  fide  compliance 
with  the  terms  of  the  contract;  and  the  allegations  as  to  ex- 
cessive overvaluation  of  the  property  in  question  were  suffi- 
cient, under  the  rules  above  stated.  The  chancery  court  erred 
in  sustaining  the  demurrers. 
Reversed  and  remanded. 

Corporations  —  Liability  of  Subscribers  for  Stock  Paid  for  in 
Property.  —  Where  subscribers  for  corporate  stock  paid  for  the  same  in 
property  known  by  them  to  be  worth  much  less  than  the  par  value  of  the 
stock,  they  will  be  liable  to  creditors  of  the  corporation  for  such  difference: 
Oogehic  etc.  Co.  v.  Iron  etc.  Min.  Co.,  78  Wis.  427;  23  Am.  St.  Rep.  417; 
and  note;  see  note  to  Thompson  v.  Reno  etc.  Bank,  3  Am.  St.  Rep.  817; 
National  etc.  Co.  v.  Gilfillan,  124  N.  Y.  302. 

Corporations  —  Unpaid  Stock  Subscriptions  —  Rights  of  Creditors. 
—  The  issuance  of  corporate  stock  for  an  inadequate  consideration  is  a  fraud 
upon  the  corporation  creditors,  and  the  holders  of  such  stock  will  be  liable 
tft  them  for  its  par  value:  Gogebic  etc.  Co.  v.  Iron  etc.  Min.  Co.,  78  Wis.  427: 
23  Am.  St.  Rep.  417,  and  note;  see  note  to  Thompson  v.  Eeno  etc.  Bank,  3 
Am^  St.  Rep.  806;  McAvity  v.  Lincoln  etc.  Co.,  82  Me.  504;  Boulton  etc.  Co, 
T.  Mills,  78  Iowa,  460;  Bates  v.  Great  etc.  Tel.  Co.,  134  111.  536. 

Corporations  —  Basis  of  Crkdit  —  Capital  Stock. — When  a  corpora- 
tion is  organized  under  authority  of  the  state,  its  capital  stock  becomes  the 
basis  of  its  credit,  to  which  creditors  may  look  for  satisfaction;  Marshall  etc 
Co.  V.  Killian,  99  N.  C.  501;  6  Am.  St.  Rep.  539,  and  note. 
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[92  Alabama,  522.] 

BiAL  Estatb  Partnership  —  Specific  PERifORMANCB  of  Contract  fob 
Sale.  —  One  member  of  a  partnership,  engaged  in  the  business  of  buying 
and  selling  real  estate,  can  bind  the  firm  by  a  contract  in  the  firm  name 
for  the  sale  of  partnership  land,  and  such  contract  will  be  specifically 
enforced  against  all  the  partners. 

Partnership  Real  Estate  is  in  equity,  and  for  partnership  purposes,  t« 
be  treated  as  personalty. 

H.  L.  Martin,  for  the  appellant. 

0.  L.  Comer,  for  the  appellee. 

Walker,  J.  B.  S,  Brown  and  A.  J.  Smith  were  partners, 
doing  business  in  the  town  of  Ozark,  in  this  state,  under  the 
firm  name  of  Brown  and  Smith.  On  the  twenty-seventh  day 
of  September,  1889,  said  Brown,  in  the  name  of  the  firm,  sold 
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to  Rovelsky  a  house  and  lot  ia  the  town  of  Ozark  at  the  price 
of  seven  hundred  dollars,  received  five  hundred  thereof  in 
cash,  and  signed  the  firm  name  to  a  bond  for  title  purporting 
to  bind  A.  J.  Smith  and  B.  S.  Brown  under  the  firm  name  of 
Brown  and  Smith.  Rovelsky  was  put  in  possession  of  the 
property  by  Brown,  and  thereafter  tendered  the  balance  due 
on  his  purchase,  and  demanded  of  the  partners  a  conveyance 
of  title  to  the  property.  Smith  refused  to  join  in  the  convey- 
ance. Thereupon  Rovelsky  filed  his  bill  for  the  specific  en- 
forcement of  the  contract  evidenced  by  the  bond  for  title. 
Brown  interposed  no  defense.  Smith  defended  on  the  ground 
that  the  property  in  question  was  owned  by  himself  and 
Brown  as  joint  tenants,  or  tenants  in  common,  and  that  the 
sale  by  Brown  was  made  without  his  knowledge  or  consent, 
and  was  repudiated  by  him  because,  in  respect  to  his  right 
and  title  to  his  undivided  half-interest  in  said  real  estate,  he 
was  in  no  way  bound  by  the  acts  of  said  Brown. 

Smith,  by  the  terms  of  his  answer  and  by  the  statements  in 
his  deposition,  assumed  the  position  that  the  land  in  question 
should  not  be  treated  as  partnership  property,  but  as  any 
other  land  held  by  a  tenancy  in  common.  The  bill  avers 
that  Brown  and  Smith  were  engaged  in  buying  and  selling 
real  estate  for  speculation  and  profit,  and  that  they  engaged 
in  that  business  as  partners;  that  they  bought  and  sold  real 
estate  as  partners  under  the  firm  name  of  Brown  and  Smith. 
These  averments  are  sustained  by  the  testimony  of  Brown,  of 
the  complainant,  and  of  Barnes,  all  to  the  eff'ect  that  Brown 
and  Smith  were  partners  in  the  real  estate  business,  and  were 
engaged  in  buying  and  selling  lots  in  and  around  Ozark;  that 
they  treated  and  rented  their  property  there  as  firm  property, 
and,  prior  to  the  sale  now  sought  to  be  enforced,  each  of  the 
partners,  in  the  name  of  the  firm,  was  trying  to  make  sale  of 
the  lot  in  question  for  the  purpose  of  paying  the  debts  of  the 
firm.  Brown  stated  that,  prior  to  the  purchase  of  the  lots,  he 
and  Smith  (the  latter  did  not  reside  at  Ozark)  had  formed  a 
partnership  for  the  purpose  of  buying  and  selling  real  estate 
in  the  town  of  Ozark,  and  that  it  was  agreed  that  Brown 
should  make  the  purchases;  that  he  did  make  the  purchases, 
and  Smith  afterwards  paid  his  part  of  the  purchase-money  to 
Brown,  and  the  property  was  regarded  as  having  been  bought 
with  partnership  money;  and  that  both  members  of  the  firm 
had  the  right  to  bargain  for  the  sale  of  any  of  the  lots  belong- 
ing to  the  firm.    Smith  alone  was  examined  in  his  own  behalf. 
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He  stated  that  the  partnership  of  Brown  and  Smith  was 
formed  for  the  purpose  of  manufacturing  brick;  that  each 
member  was  to  share  equally  in  the  profits  and  losses;  that 
there  was  no  written  contract,  or  articles  of  partnership; 
*'  that  there  was  no  written  or  verbal  contract  by  said  firm,  or 
among  the  members  thereof,  authorizing  the  firm,  as  such,  to 
purchase  real  estate  or  deal  in  real  estate."  He  further  stated 
that  in  1887,  Barnes,  who  then  owned  the  lot  in  controversy, 
ofiered  it  to  him  at  the  price  of  six  hundred  dollars;  that  he 
then  told  Brown  to  purchase  it  at  that  price;  whereupon 
Brown  approached  Barnes  and  offered  to  purchase  at  that 
price,  but  Barnes  then  refused  that  offer,  and  proposed  to  sell 
at  eight  hundred  dollars;  that  Brown  then  closed  the  trade 
at  the  last-named  price,  and  took  a  bond  for  title  in  his  own 
name;  that  thereafter  Brown  told  witness  of  the  purchase,  and 
witness  said  it  was  all  right,  and  paid  his  half  of  the  cash 
payment  to  Brown.  The  witness  denied  that  he  ever  gave  his 
consent  for  Brown  to  sell  his  half-interest  in  the  lot  in  contro- 
versy to  Rovelsky,  or  to  any  one  else;  but  he  did  not  deny 
the  truth  of  any  of  the  statements  made  by  the  other  wit- 
nesses, to  the  effect  that  the  firm  of  Brown  and  Smith  was  as 
a  matter  of  fact  engaged  in  the  business  of  buying  and  sell- 
ing real  estate  in  and  around  Ozark;  that  they  dealt  with 
their  property  there  as  firm  property,  and  that  each  of  the 
partners  had  been  trying  to  sell  the  lot  in  controversy  for  the 
purpose  of  paying  the  partnership  debts.  Smith  does  not  in- 
timate that  he  joined  Brown  in  the  purchase  of  the  lot  in 
controversy  for  any  other  purpose  than  in  the  way  of  specula- 
tion or  trading.  We  are  satisfied  from  the  evidence  that  the 
lot  was  bought  by  Brown  and  Smith  in  the  course  of  a  general 
dealing  engaged  in  by  them  in  the  btisiness  of  buying  and 
selling  real  estate,  and  that  it,  like  other  lots  owned  by  them, 
was  treated  and  regarded  by  them,  and  is  to  be  treated  and 
regarded  by  the  court,  as  partnership  property.  So  treating 
it,  will  the  contract  made  in  the  name  of  the  firm  by  Brown 
alone,  be  specially  enforced  against  Smith? 

The  doctrine  is  familiar,  and  is  illustrated  by  many  reported 
cases,  that  when  partnership  funds  have  been  used  in  the 
acquisition  of  real  estate,  whether  the  title  be  taken  in  the 
name  of  one  partner,  or  in  the  name  of  all,  so  as  to  make  them 
in  law  tenants  in  common,  such  property  will  for  certain  pur- 
poses be  treated  in  courts  of  equity  as  personalty:  Powers  v. 
Robinson,  90  Ala.  225,  and  authorities  there  cited.     This  doc- 
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trine  has  usually  been  invoked  for  the  purpose  of  enforcing 
the  payment  of  partnership  debts,  or  to  secure  a  proper  divis- 
ion of  the  assets  on  a  settlement  of  the  partnership  affairs; 
and  sometimes  the  courts,  having  in  view  only  these  familiar 
applications  of  the  rule,  have  spoken  of  it  existing  for  the  two 
purposes  above  mentioned.  Such  statements,  on  their  face, 
may  suggest  a  doubt  as  to  whether  the  doctrine  can  be  invoked 
fur  any  other  purpose.  In  an  ordinary  trading  or  commercial 
partnership,  the  usual  dealings  of  the  concern  in  the  course 
of  its  business  are  with  money  or  other  personal  property. 
Real  estate  does  not  figure  in  the  regular  dealings  of  such  a 
partnership;  but  it  often  happens  that  real  estate  is  acquired 
in  the  collection  of  debts,  or  the  funds  of  the  firm  may  find 
their  way  into  real  estate  in  other  modes.  Still,  real  estate 
does  not  become  the  subject-matter  of  the  regular  business 
dealings  of  the  firm.  It  is  disposed  of,  or  if  it  remains  on 
hand,  that  part  of  the  partnership  funds  which  has  been  used 
in  its  acquisition  is  thereby  practically  withdrawn  from  the 
business.  The  real  estate  is  not,  in  such  cases,  used  for  part- 
nership purposes  except  by  selling  it  and  returning  the  pro- 
ceeds to  the  business,  there  to  be  used  in  trade,  in  paying  debts, 
or  in  a  distribution  on  a  settlement  of  the  partnership  affairs. 
If  not  so  voluntarily  applied  by  the  partners  themselves,  courts 
of  equity  are  not  likely  to  be  appealed  to  in  reference  to  such 
real  estate,  as  affected  by  the  partnership  relation,  except  to 
reach  it  as  a  depository  or  hiding-place  of  partnership  funds 
for  the  purpose  of  enforcing  the  payment  of  debts,  or  to  secure 
an  equalization  in  division  among  partners.  The  fact  that  in 
most  of  the  reported  cases  the  equitable  jurisdiction  has  been 
invoked  only  for  one  or  the  other,  or  both,  of  these  two  special 
purposes,  is  an  explanation  of  the  habit  of  speaking  of  the 
rule  as  existing  for  those  purposes  without  mentioning  other 
purposes  which,  on  consideration,  may  be  found  to  be  equally 
within  the  reason  of  the  rule.  There  are  manifest  reasons  for 
the  existence  of  this  equitable  rule  of  treating  partnership 
real  estate  as  personal  property.  A  general  partnership  is  a 
scheme  of  co-ordinate  contribution,  effort,  and  action  by  each 
for  all.  The  property  and  resources  contributed  by  the  sev- 
eral members  constitute  a  fund  specially  appropriated  for  use 
in  carrying  on  the  partnership  business,  for  the  satisfaction 
of  partnership  obligations,  and  for  a  ratable  division  of  what 
may  be  left  among  the  partners.  None  of  these  special  pur- 
poses could  be  effectually  carried  out  as  to  real  estate,  if  th& 
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incidents  of  the  legal  ownership  of  that  kind  of  property  are 
recognized  in  the  partnership  dealings.  The  powers  of  the 
several  general  partners  in  the  acquisition,  management,  con- 
trol, and  disposition  of  the  partnership  property  in  the  course 
of  business  would  be  impossible  of  adequate  exercise  if  ham- 
pered by  the  restrictions  which  at  law  embarrass  the  owner- 
ship and  alienation  of  real  estate.  The  incidents  of  dower, 
heirship,  etc.,  practically  preclude,  so  far  as  real  estate  is  con- 
cerned, a  recognition  at  law  of  that  species  of  title  which  the 
partnership  and  the  several  members  thereof  have  in  the  firm 
property;  for  each  has  the  power  of  absolute  disposition  within 
the  scope  of  the  business,  and  in  the  case  of  the  death  of  a 
member,  the  survivor  or  survivors  are  vested  with  an  exclu- 
sive title  and  right  of  disposition  for  partnership  purposes. 
It  is  plain,  tvithout  further  illustration,  that  in  dealing  with 
partnership  real  estate  for  partnership  purposes,  it  is  imprac- 
ticable to  recognize  the  incidents  of  its  legal  ownership.  And 
it  is  equally  plain,  without  any  illustration  at  all,  that  it  would 
be  grossly  unjust,  both  in  respect  to  the  relations  of  the  part- 
ners with  each  other,  and  as  regards  the  partnership  dealings 
with  others,  to  allow  the  investment  of  partnership  funds  in 
real  estate  to  limit  or  to  enlarge  the  rights  and  powers  of  the 
several  partners  as  to  the  firm  property,  or  to  cut  off  or  restrict 
the  appropriation  of  the  partnership  property  to  the  purposes 
above  mentioned,  to  which  it  has  been  specially  set  aside  and 
devoted.  Such  inequitable  results  are  obviated  by  treating, 
so  far  as  necessary  to  accomplish  the  purposes  of  the  part- 
nership, such  real  estate  as  personal  property.  And  why 
should  not  such  real  estate  be  treated  as  personal  property 
when  it  is  the  subject-matter  of  the  ordinary  business  of  the 
partnership,  as  well  as  when  it  is  sought  to  be  reached  to  en- 
force the  payment  of  debts,  or  to  effect  a  settlement  of  the 
partnership  afi'airs?  It  is  a  fact  that  the  buying  and  selling 
of  real  estate  is  a  regular  business  engaged  in  throughout  the 
country.  Many  partnerships  are  in  existence  devoted  exclu- 
sively to  the  transaction  of  this  kind  of  business.  Real  estate 
is  the  subject-matter  of  their  trading  operations.  They  deal 
in  it  as  a  commodity.  It  is  their  stock  in  trade.  The  obli- 
gations they  assume  directly  affect  and  involve  the  title  to 
that  character  of  property.  If  a  debt  contracted  in  a  trans- 
action having  no  connection  with  real  estate  by  a  member  of 
an  ordinary  commercial  firm  acting  within  the  scope  of  the 
business  may  be  enforced  against  land,  merely  because  part- 
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«iership  funds  have  been  used  in  its  acquisition,  a  fortiori  the 
obligation  of  one  member  of  a  real  estate  partnership,  under- 
iiaken  in  the  regular  course  of  trade  in  reference  to  the  kind 
*of  property  which  is  the  special  subject-matter  of  their  busi- 
'ness,  should  be  effectually  enforceable  against  all  the  partners, 
:and  should  reach  and  bind  the  property  dealt  in. 

If  the  several  partners  in  a  firm  engaged  in  the  business  of 
buying  and  selling  real  estate  cannot  bind  the  firm  by  pur- 
'Chases  or  sales  of  such  property  made  in  the  regular  course 
'•of  business,  then  they  are  incapable  of  exercising  the  essen- 
'tial  rights  and  powers  of  general  partners,  and  their  associa- 
'tion  is  not  really  a  partnership  at  all,  but  a  several  agency, 
the  acts  of  each  member  being  subject  to  ratification  or  repu- 
-diation  by  the  other  members,  or  by  their  wives,  or  if  they 
^should  die,  by  their  widows,  heirs,  or  devisees.  In  short,  we 
.are  unable  to  discover  any  satisfactory  reason  for  denying  to 
:a  court  of  equity  the  power  to  treat  real  estate  as  personalty, 
in  order  to  make  binding  partnership  obligations  in  reference 
to  the  particular  subject-matter  of  the  regular  dealings  of  the 
:firm,  when  that  rule  sought  to  be  invoked  to  this  end  is  read- 
ily applied  to  enforce  the  payment  of  ordinary  debts,  or  to 
«ecure  a  partnership  division,  which,  as  compared  with  the 
immediate  and  primary  aim  of  carrying  on  the  regular  busi- 
ness of  the  concern,  are  the  secondary  and  ultimate  purposes 
ito  which  the  partnership  property  has  been  pledged  or  de- 
'voted.  And  authorities  are  not  wanting  to  support  the  con- 
-Hclusion  that  the  rule  is  not  confined  in  its  application  by  any 
fluch  unreasonable  distinction.  In  Lang^s  Heirs  v.  War-ing,  17 
Ala.  145,  it  was  said:  "  So  far  as  the  partners  and  their  credi- 
tors are  concerned,  real  estate  belonging  to  the  partnership  is 
in  equity  treated  as  mere  personalty;  and  so  it  will  be  deemed 
as  to  all  other  intents,  if  the  partners  have,  by  agreement 
•or  otherwise,  impressed  upon  it  that  character."  In  a  suit 
i-o  recover  commissions  for  finding  a  purchaser  of  real  estate, 
brought  by  a  man  who  had  been  employed  by  one  member 
'■of  a  firm  to  sell  the  partnership  land,  it  was  said:  "There  is 
no  doubt  that  a  copartnership  may  exist  in  the  purchase  and 
sale  of  real  property,  equally  as  in  any  other  lawful  business. 
Nor  is  there  any  doubt  that  each  member  of  such  copartner- 
ship possesses  full  authority  to  contract  for  the  sale  or  other 
'disposition  of  its  entire  property,  though,  for  technical  rea- 
«on8,  the  legal  title  vested  in  all  the  copartners  can  only  be 
transferred  by  their  joint  act ":  Thompson  v.  Bowman,  6  Wall. 
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S16.  One  member  of  a  partnership  engaged  in  the  business 
of  buying  and  selling  real  estate  fraudulently,  and  without 
the  knowledge  of  his  copartners,  represented  to  a  purchaser 
that  the  partnership  land  which  was  the  subject  of  the  sale 
was  oil-producing.  In  an  action  for  damages  for  the  fraud 
and  deceit,  it  was  held  that  both  partners  were  liable.  In  the 
course  of  the  opinion,  the  court  says:  "  When  the  partnership 
business  is  to  deal  in  real  estate,  one  partner  has  ample 
power,  as  general  agent  of  the  firm,  to  enter  into  an  executory 
contract  for  the  sale  of  real  estate  ";  Chester  v.  Dickerson,  54 
N.  Y.  1;  13  Am.  Rep.  550.  "When  real  estate  is  brought 
into  the  partnership  business,  it  is  treated  in  equity  as  per- 
sonal estate,  and  a  lease  of  it  by  one  partner  is  as  much  a 
partnership  transaction  as  a  sale  of  partnership  goods  by  him 
would  be":  Moderwell  v.  Miollison,  21  Pa.  St.  257.  When 
land  is  purchased  to  be  dealt  in  as  a  commodity,  this  would 
seem  to  be,  for  the  purposes  of  such  dealing,  an  out  and  out 
conversion  of  it  into  personalty,  and  each  partner  can  bind 
the  firm  by  contracts  for  its  disposition:  Ludlow  v.  Cooper,  4 
Ohio  St.  1;  Olcott  v.  Wing,  4  McLean,  15;  Pugh  v.  Currie,  5 
Ala.  446;  Frost  v.  Wolf,  77  Tex.  455;  19  Am.  St.  Rep.  761;  1 
Bates  on  Limited  Partnership,  sees.  298,  299.  Our  conclusion 
is,  that  partnership  real  estate  is  in  equity,  and  for  partner- 
ship purposes,  to  be  treated  as  personalty;  and  that  one 
member  of  a  partnership  engaged  in  the  business  of  buying 
and  selling  real  estate  can  bind  the  firm  by  contract  in  the 
firm  name  for  the  sale  of  partnership  land,  and  that  such 
contract  should  be  specially  enforced  against  all  the  partners. 
This  conclusion  does  not  involve  a  disregard  of  the  rule  laid 
down  in  Lang^s  Heirs  v.  Waring,  25  Ala.  640;  60  Am.  Dec. 
533;  for  the  conversion  into  personalty  is  only  so  far  as  may 
be  called  for  to  effectuate  the  purposes  of  the  partnership; 
and  when  the  partnership  has  come  to  an  end,  and  its  pur- 
poses have  been  fully  accomplished,  the  real  estate  resumes 
its  legal  characteristics. 

The  acts  of  the  defendant  Smith  indicate  that  when  he 
learned  of  the  sale  made  by  Brown  at  first  he  treated  it  as 
binding  on  him;  for  it  was  stated  by  two  witnesses,  who  are 
not  contradicted,  that  his  demand  on  Rovelsky  was,  not  for 
a  rescission  or  a  non-assertion  of  the  contract  as  against  him, 
but  for  a  transfer  of  the  title  bond  to  him  or  to  his  friend 
Baldwin.  Smith  himself  says  he  offered  to  repay  the  five 
hundred  dollars  to   Rovelsky,  thereby  implying  that   such 
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repayment  was  necessary  to  get  rid  of  the  effect  of  Brown's 
act.  This  conduct  might,  without  relying  on  the  considera- 
tion stated  above,  be  regarded  as  having  the  effect  of  making 
the  contract  of  sale  binding  on  him;  for  if  Smith,  in  his  deal- 
ings with  Rovelsky,  treated  the  sale  made  in  the  firm  name 
by  Brown  as  having  such  effect  that  a  transfer  of  the  title 
bond  to  Baldwin  would  confer  upon  hira  a  valid  claim  to  the 
property,  that,  perhaps,  amounted  to  such  a  subsequent  parol 
ratification  of  Brown's  act  as  to  supply  his  original  want  of 
authority  to  make  the  sale:  Herbert  v.  Hanrick,  16  Ala.  581; 
Orady  v.  Robinson,  28  Ala.  289;  Gunter  v.  Williams,  40  Ala. 
561;  and  if  a  ratification  was  once  made,  it  was  irrevocable: 
Whitfield  V.  Riddle,  78  Ala.  99;  Andreivs  v.  ^tna  Life  Ins.  Co., 
92  N.  Y.  596.  In  view,  however,  of  the  assertions  made  by 
Smith,  as  soon  as  he  heard  of  the  sale,  that  he  had  a  half- 
interest  in  the  property,  and  that  the  sale  by  Brown  was  with- 
out his  knowledge  or  consent,  we  prefer  not  to  rely  upon  a 
ratification  evidenced  by  conduct  of  an  equivocal  nature,  but 
base  our  conclusions  upon  the  considerations  above  set  forth. 
Still,  the  evidence  as  to  Smith's  conduct  in  his  dealings  with 
Rovelsky  is  significant,  as  indicating  that  he  was  under  the 
impression  that  one  partner  did  have  the  right  to  bind  the 
firm  by  such  a  contract  as  Brown  had  entered  into,  and  that 
in  enforcing  the  contract  the  court  is  not  recognizing  an  obli- 
gation which  was  not  supposed  to  exist. 

In  copying  the  depositions  of  B.  S.  Brown,  D.  Rovelsky, 
and  Jesse  W.  Barnes  into  the  transcript,  the  register  has 
written  out,  in  the  form  of  continuous  paragraphs,  the  inter- 
rogatories, or  parts  thereof,  and  the  answers,  or  parts  thereof, 
without  numbering  or  otherwise  separating  or  identifying  the 
interrogatories  or  the  answers.  This  mode  of  copying  deposi- 
tions is  unnecessarily  confusing.  To  comply  with  rule  25  of 
the  rules  of  practice  in  this  court  (Code  1886,  p.  803),  the  in- 
terrogatories and  the  answers  thereto,  which  should  imme- 
diately follow  in  the  copy,  ought  to  be  plainly  separated  and 
identified.  No  costs  will  be  taxed  to  the  register  for  copying 
into  the  transcript  the  depositions  of  the  three  witnesses  above 
named. 

The  decree  of  the  chancery  court  is  reversed,  and  a  decree 
will  be  here  rendered  for  the  specific  enforcement  of  the  con- 
tract of  sale,  appellee  Smith  to  pay  the  costs  in  this  court  and 
in  the  chancery  court. 

Reversed  and  rendered. 
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Pabtnership  —  Power  of  One  Partner  to  Bind  Firm.  —  WitTiia  th© 
ecope  of  the  partnership  business,  one  partner  may  bind  the  firm:  London 
etc.  Soc.  V.  Hagerstown  etc  Bank,  36  Pa.  St.  498;  78  Am.  Dec.  390,  and  no;;^;; 
Warder  r.  Newdigate,  11  B.  Men.  174;  52  Am.  Dec.  567,  and  note;  National 
etc.  Bank  v.  Noyes,  62  N.  H.  35;  Flarsheim  v.  Brestrup,  43  Minn.  298. 

Partnership  —  Real  Estate,  when  Treated  as  Pkrsonaltt. — Real 
estate  of  a  partnership  will  be  treated  in  equity,  as  between  the  partuera 
and  their  creditors,  as  personalty,  when  it  has  become  partnership  prop> 
erty:  Warev,  Owens,  42  Ala.  212;  94  Am.  Dec.  642,  and  note;  Roberta  r, 
McCarty,  9  Ind.  16;  68  Am.  Deo.  604,  and  note;  Dickey  y,  Skbrht  128  Ind. 
278. 
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Smith  v.  Davis. 

[90  California,  25.] 

JlTRISDIOTIOK    or     COITRT    TO    APPOINT     TbtTSTEB    07    LaNB    IK    ANOTHER 

State.  —  Where  a  deed  of  trust  respecting  land  in  another  state,  made 
and  executed  in  this  state,  expressly  provides  that  if  the  trustee  named 
in  it  shall  fail  or  refuse  to  accept  or  carry  out  the  trust,  a  new  trustee 
may  be  appointed  by  a  court  of  competent  jurisdiction,  a  court  of  this 
state  which  has  acquired  jurisdiction  of  the  parties  may,  upon  the  re- 
fusal  of  the  trustee  named  in  the  deed  to  a,ot,  appoint  a  new  trustee  to 
carry  out  the  trust. 
Tbttsts.  —  The  Tbusteb's  Assent  is  not  Neobssabt  to  the  validity  of  a 
trust  deed;  nor  does  the  fact  that  he  is  incompetent  to  act  render  the 
trust  void  as  between  the  parties  thereto,  but  a  court  of  competent  juris* 
diction  has  power  to  substitute  a  new  trustee  to  enforce  the  trust  and 
carry  out  its  objects. 

SlONATUEE  OT    TbUSTBE  NOT  ESSENTUI.  TO  VaLIDITT  OW    TeUST  DeED.  — 

It  is  not  essential  to  the  validity  of  a  trust  deed  that  it  shall  be  signed 
by  the  trustee,  although  it  was  intended  to  be  signed  by  him,  where  the 
other  parties  who  sign  it  expressly  agree  that  it  shall  be  binding  as  be* 
tween  them,  regardless  of  the  trustee. 
KoN-JoiNDEH  ov  Party  NOT  AVAILABLE  WHEN.  —  Where  one  of  the  parties 
to  a  trust  deed,  who  is  made  a  party  defendant  in  an  action  to  appoint 
a  new  trustee,  transfers  all  his  interest  in  the  land  to  a  third  person, 
after  the  execution  of  the  deed,  and  after  the  commencement  of  the  ac- 
tion, he  is  not  in  a  position  to  complain  that  such  third  person  was  not 
made  a  party  to  the  action,  if  he  did  not  ask  to  have  him  so  joined. 

Action  to  appoint  a  new  trustee  and  to  enforce  a  trust. 
"The  opinion  states  the  facts. 

Jamea  O.  Maguire,  and  Whittemore  and  SearSf  for  the  appel- 
lants. 

James  L.  Crittenden^  for  the  respondent. 

Q2 
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Garoutte,  J.  Respondent  filed  his  complaint  in  equity  ta 
appoint  a  trustee,  and  to  have  the  execution  of  a  trust  re- 
lating to  certain  lands  in  Washington  Territory  decreed. 

The  complaint,  filed  May  23,  1885,  alleges  that  on  July  27^ 
1881,  said  Smith  and  Davis  executed  and  delivered  each  to 
the  other  a  certain  document,  purporting  to  be  an  **  indenture 
tripartite,"  whereby  they  purported  to  convey  said  land  to  the 
London  and  San  Francisco  Bank,  Limited  (a  corporation),  in 
trust,  for  certain  specified  purposes;  that  by  the  terms  of  its 
charter  said  bank  was  incapable  of  taking  the  title  sought  to 
be  conveyed  by  the  indenture,  and  was  without  power  to  act 
as  trustee  in  the  indenture  specified;  that  defendant  Davis 
refused  to  regard  and  carry  out  the  conditions  of  the  inden- 
ture, and  plaintiff  asks  that  the  court  appoint  a  trustee,  and 
that  the  said  trustee  be  directed  to  execute  the  trusts  therein 
contained. 

Defendants  filed  a  general  demurrer,  which  was  overruled,^ 
when  defendant  Davis  answered,  setting  out,  among  other 
things,  that  after  the  filing  of  the  complaint  in  this  action  he 
sold  and  transferred  all  his  interest  and  right  in  the  land  de- 
scribed to  one  Margaret  H.  McDonald,  and  that  since  that 
time  he  has  had  no  interest  in  and  to  said  real  estate. 

The  defendant  bank  answered  that  it  had  no  legal  capacity 
to  take  the  title  sought  to  be  conveyed,  never  consented  to  act 
as  trustee,  and  refused  so  to  act. 

The  findings  of  the  court  are  in  consonance  with  the  allega- 
tions of  the  complaint;  and  the  court  also  found  that  defend- 
ant Davis  had  transferred  his  interest  as  set  forth  in  his 
answer. 

This  appeal  is  from  the  judgment  appointing  a  trustee  and 
directing  an  execution  of  the  trust. 

Appellant  insists  that  the  court  had  no  jurisdiction  or  au- 
thority to  appoint  or  constitute  a  trustee  of  land  lying  outside 
of  the  territorial  limits  of  the  state  of  California. 

There  is  no  question  as  to  the  general  principle  of  law  that 
in  respect  to  realty  every  attempt  of  any  foreign  tribunal  to 
found  a  jurisdiction  over  it  must,  from  the  very  nature  of  the 
case,  be  utterly  nugatory;  for  land  is  held  by  the  laws  of  the 
country  where  it  is  situated,  and  the  tribunals  administering 
those  laws  are  the  proper  forums  in  which  titles  to  realty 
should  be  litigated.  The  effect  of  a  court's  decree  is  neces- 
sarily limited  by  the  boundary  lines  of  its  jurisdiction. 

In  the  case  of  Liadley  v.  O^Reilhj,  50  N.  J.  L.  636,  7  Am, 
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St.  Rep.  802,  where  a  court  of  Pennsylvania  adjudged  a  con- 
veyance of  land  in  New  Jersey  to  be  a  mortgage,  and  canceled 
the  sarae,  all  in  parties  living  in  Pennsylvania,  the  court 
«aid:  "The  decree  cannot  operate  ex  proprio  vigore  upon  the 
lands  in  another  jurisdiction  to  create,  transfer,  or  vest  a  title. 
The  courts  of  one  state  or  country  are  without  jurisdiction 
over  title  to  lands  in  another  state  or  country."  While  the 
rule  is  as  above  stated,  yet  there  is  another  rule  firmly  estab- 
lished and  of  universal  application,  and  it  is:  "  In  cases  of 
fraud,  trust,  or  contract,  the  jurisdiction  of  a  court  of  chan- 
cery is  upheld  wherever  the  person  be  found,  although  lands 
in  another  state  may  be  affected  by  the  decree."  In  the  case 
of  Massie  v.  Watts,  6  Cranch,  158,  Chief  Justice  Marshall  said: 
"  Was  this  cause  therefore  to  be  considered  as  involving  a 
naked  question  of  title, —  was  it,  for  example,  a  contest  be- 
tween Watts  and  Powell, —  the  jurisdiction  of  the  circuit  court 
of  Kentucky  would  not  be  sustained.  But  where  the  question 
changes  its  character,  where  the  defendant  in  the  original 
action  is  liable  to  the  plaintiff,  either  in  consequence  of  con- 
tract or  as  trustee,  or  as  the  holder  of  the  legal  title  acquired 
by  any  species  of  mala  fides  practiced  on  the  plaintiff,  the 
principles  of  equity  give  a  court  jurisdiction  wherever  the  per- 
son may  be  found.  And  the  circumstance  that  a  question  of 
title  may  be  involved  in  the  inquiry,  and  may  even  consti- 
tute the  essential  point  on  which  the  case  depends,  does  not 
seem  sufficient  to  arrest  that  jurisdiction." 

In  Wimer  v.  Wimer,  82  Va.  901,  3  Am.  St.  Rep.  126,  we 
find  this  language  of  the  court:  "  But  whilst  this  is  true,  it  is 
undoubtedly  well  settled  that  in  cases  of  fraud,  trust,  or  con- 
tract, courts  of  equity  will,  whenever  jurisdiction  over  the 
parties  has  been  acquired,  administer  full  relief,  without  re- 
gard to  the  nature  or  situation  of  the  property  in  which  the 
controversy  had  its  origin,  and  even  where  the  relief  sought 
consists  in  a  decree  for  the  conveyance  of  property  which  lies 
beyond  the  control  of  the  court,  provided  it  can  be  reached  by 
the  exercise  of  its  powers  over  the  person,  and  the  relief  asked 
is  of  such  nature  as  the  court  is  capable  of  administering." 

Story  quotes  the  following  language  of  Lord  Kenyon,  used 
in  a  case  pending  before  him:  "These  cases  clearly  showing 
that  with  regard  to  any  contract  made  in  equity  between 
persons  in  this  country  respecting  lands  in  a  foreign  coun- 
try, particularly  in  the  British  dominion,  this  court  will  hold 
the  same  jurisdiction  as  if  they  were  situated  in  England  "  ; 
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Story's  Eq.  Jur.,  sec.  1293.  Referring  to  trusts,  Story  says: 
"If  the  proper  parties  are  within  the  reach  of  the  process  of 
the  court,  it  will  be  sufficient  to  justify  the  assertion  of  full 
jurisdiction  over  the  subject  in  controversy." 

Barger  v.  Buckland,  28  Gratt.  850,  was  a  suit  of  creditors  to 
subject  to  the  payment  of  their  claim  lands  of  their  debtor 
situate  in  Virginia  and  West  Virginia,  which  lands  had  been 
conveyed,  in  trust,  to  secure  other  debts.  The  trust  was 
created  in  Virginia,  the  parties  resided  in  Virginia,  except  the 
trustee,  who  resided  in  West  Virginia,  and  who  neglected  or 
refused  to  carry  out  the  trust. 

In  Poindexter  v.  Burwell,  82  Va.  514,  the  court,  in  reviewing 
the  decision  in  Barger  v.  Buckland,  28  Gratt.  850,  says:  "  Upon 
default  of  payment,  there  being  no  trustee  to  execute  the  con- 
tract of  the  parties  to  sell  the  land  and  pay  the  debt,  under 
the  circumstances  the  court,  in  order  to  perform  the  contract 
of  the  parties,  and  to  fulfill  its  own  maxim  that  a  trust  shall 
not  fail  for  want  of  a  trustee,  decreed  that  unless  the  grantor 
should  pay  the  debt  within  a  prescribed  period,  then  certain 
named  persons  should  execute  the  trust  by  selling  the  land 
and  applying  the  proceeds  to  the  payment  of  the  debt." 

Upon  principle,  this  case  appears  to  be  identical  with  the 
case  at  bar.  If  the  London  and  San  Francisco  Bank  had 
been  competent  to  accept  the  trust,  and  had  accepted  it,  and 
this  plaintiff  was  here  asking  that  the  trustee  execute  the 
trust,  there  is  no  question  but  what  a  decree  to  that  extent 
would  be  sustained  by  this  court,  for  the  authorities  are  uni- 
versal to  that  effect. 

If  the  court  has  the  power  and  if  it  is  its  duty  to  execute 
the  trust,  can  it  be  deprived  of  that  power  and  released  from 
that  duty  because  there  is  no  trustee  t9  carry  out  the  mandate 
of  the  court?  or  rather,  is  it  not  specially  within  the  line  of 
its  duty  to  create  an  instrument  whereby  its  decree  mayeflfect 
the  true  purpose  and  object  intended? 

The  decrees  of  courts  of  equity  primarily  and  properly  act 
in  personam,  and  at  most  collaterally  only  in  rem. 

If  the  parties  are  within  the  jurisdiction  of  the  court,  an 
injunction  will  be  granted  to  stay  proceedings  in  a  suit  in  a 
foreign  country. 

A  trust  will  be  enforced  pertaining  to  realty,  regardless  of 
the  situation  of  the  property. 

Courts  of  equity  have,  as  between  the  parties,  reviewed  the 
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judgments  of  foreign  courts,  and  even  sales  made  under  those 
judgments,  when  fraud  or  undue  advantage  was  shown. 

A  specific  performance  of  a  contract  of  sale  of  lands  situated 
in  a  foreign  country  will  be  decreed  in  equity. 

These  actions  will  be  supported  where  the  court  has  juris- 
diction of  the  parties,  and  are  familiar  illustrations  found  in 
Story's  Equity  Jurisprudence,  sections  1290  et  seq. 

A  decree  to  convey  land  lying  in  another  state  does  not 
affect  the  title;  it  only  operates  upon  the  person  who  is  to 
make  the  conveyance,  and  it  is  his  act  in  making  the  deed 
that  affects  the  title. 

This  deed  of  trust  was  made  and  executed  in  San  Francisco, 
California,  by  the  plaintiff  and  defendant  Davis,  and  was  re- 
corded in  King  County,  Washington  Territory.  It  expressly 
provided  that  "  the  trusts  hereby  created  shall  not  lapse  or 
become  void  by  reason  of  the  failure  or  refusal  of  the  party  of 
the  third  part  to  accept  or  carry  out  the  same";  and  further 
provided  that  a  new  trustee  should  be  appointed  by  the  mutual 
consent  of  the  parties,  or  by  a  court  of  competent  jurisdiction, 
upon  the  happening  of  any  of  the  foregoing  contingencies.  It 
is  further  provided  that  all  the  conditions  and  provisions  of 
this  agreement  "shall  apply  to  and  be  binding  upon  their 
heirs,  ....  or  any  other  trustee  that  may  be  appointed  in 
its  place  or  stead." 

The  defendant  bank,  under  its  charter,  could  not  take  the 
title  to  the  realty,  but  the  parties  of  the  first  and  second  part 
expressly  guarded  against  such  contingency  defeating  the 
trust  provisions  of  the  indenture  by  covenanting  that,  not- 
withstanding the  happening  of  such  event,  the  indenture 
should  still  remain  in  full  force  and  effect  as  between  them- 
selves, and  that  a  new  trustee  should  be  appointed  to  carry 
out  the  trusts,  and  that  all  the  provisions  and  conditions  of 
the  agreement  should -apply  to  and  be  binding  upon  such 
trustee. 

There  can  be  no  question  but  that  this  indenture,  is  still 
alive  and  in  full  force  and  effect  as  between  the  plaintiff  and 
defendant  Davis,  for  they  expressly  provided  that  such  should 
be  the  fact. 

Upon  a  careful  reading  of  the  decree  of  the  court,  we  find 
it  simply  appoints  a  trustee  and  commands  him  to  enforce 
the  trust;  there  is  nothing  contained  therein  purporting  or 
attempting  to  transfer  title  to  or  vest  title  in  the  trustee 
appointed  by  the  court. 
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If  title  to  the  Washington  Territory  realty  does  not  vest  in^ 
the  trustee,  then  appellant  is  not  injured,  and  his  contention 
has  no  support;  if  the  title  to  this  realty  does  vest  in  the- 
trustee,  it  must  be  by  operation  of  law,  or  by  virtue  of  the  con- 
tract of  the  parties,  for  the  decree  does  not  so  provide,  and: 
does  not  purport  ex  proprio  vigore  to  vest  a  title  in  the  trustee,, 
Brittan. 

In  this  case  the  trust  did  not  fail  as  between  the  parties  by 
reason  of  the  incapacity  and  refusal  of  the  original  trustee  to 
act. 

"  The  assent  of  the  trustee  is  not  necessary  to  the  validity 
of  the  trust  deed.  He  may  refuse  to  act,  be  unable  to  comply 
with  the  statute,  or  die,  and  in  such  or  similar  cases  a  court 
of  chancery  will  execute  it ":  Furman  v.  Fisher^  4  Cold.  630; 
94  Am.  Dec.  210;  Field  v.  Arrowsmith,  3  Humph.  442;  39' 
Am.  Dec.  185,  and  note;  Flint  on  Trusts  and  Trustees,  sec- 
132. 

In  Vidal  v.  Girard^s  ExWs,  2  How.  188,  Justice  Story  said: 
"It  is  true  that  if  the  trust  be  repugnant  to  or  inconsistent 
with  the  proper  purposes  for  which  the  corporation  was  ere- 
ated,  that  may  furnish  a  ground  why  it  may  not  be  compel- 
lable to  execute  it,  but  that  will  furnish  no  ground  to  declare 
the  trust  itself  void,  if  otherwise  unexceptionable;  but  it  wilL 
simply  require  a  new  trustee  to  be  substituted  by  the  proper 
court  possessing  equity  jurisdiction  to  enforce  and  perform 
the  object  of  the  trust."  This  will  be  suflBciently  obvious^ 
upon  an  examination  of  the  authorities,  but  a  single  case  may 
suffice.  In  Sonley  v.  Clockmahers'  Co.,  1  Brown  Ch.  81,  thera 
was  a  devise  of  freehold  estate  to  the  testator's  wife  for  life,, 
with  remainder  to  his  brother  C.  in  tail  male,  with  remainder 
to  the  Clockmakers'  Company,  in  trust,  to  sell  for  the  benefit 
of  testator's  nephews  and  nieces.  The  devise,  being  to  a. 
corporation,  was,  by  the  English  statute  of  wills,  void,  that 
statute  prohibiting  devises  to  corporations,  and  the  question 
was,  whether,  the  devise  being  so  void,  the  heir  at  law  took 
beneficially  or  subject  to  the  trust.  Mr.  Baron  Eyre,  in  his 
judgment,  said  "  that  *  although  the  devise  to  the  corpora- 
tion be  void  at  law,  yet  the  trust  is  sufficiently  created  to  fas- 
ten itself  upon  any  estate  the  law  may  raise.*  This  is  the 
ground  upon  which  courts  of  equity  have  decreed  in  casea 
where  no  trustee  is  named." 

The  objection  to  the  complaint  that  it  is  fatally  defective 

in  this,  that  it  shows  affirmatively  that  the  indenture  or  deed 
Am.  St.  Ebp.,  Vol.  XXV.  —7 
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of  trust  was  intended  to  be  signed  by  three  parties,  and  was 
signed  by  only  two,  cannot  be  sustained. 

The  signature  of  the  party  of  the  third  part  formed  no  ele- 
ment of  the  consideration  for  the  signature  of  the  other  two 
parties,  and  they  expressly  agreed  that  the  indenture  should 
be  binding  as  between  them,  regardless  of  the  third  party. 

The  appellant  insists  that  the  judgment  should  be  reversed, 
because  Margaret  H.  McDonald  is  not  made  a  party  defend- 
ant in  this  action. 

If  said  Margaret  was  a  resident  of  the  state  of  California 
when  the  answer  was  filed,  we  are  at  a  loss  to  understand 
why  she  was  not  joined  as  a  co-defendant,  either  upon  the 
application  of  one  of  the  parties,  or  upon  motion  of  the  court. 

In  order  for  appellant  to  successfully  maintain  his  posi- 
tion, he  must  show  affirmative  error;  and  in  this  case  he  has 
not  shown  by  the  record  that  she  was  a  resident  of  the  state 
of  California,  and  therefore  that  the  court  had  the  power  to 
order  her  joined  as  a  defendant. 

We  are  not  called  upon  to  determine  to  what  extent  Mar- 
garet H.  McDonald's  interests  have  been  adjudicated  in  this 
action.  Respondent's  position  is,  that  owing  to  the  fact  that 
she  had  notice  of  the  recordation  of  the  indenture  in  Wash- 
ington Territory,  and  also  purchased  the  land  from  appellant 
after  the  commencement  of  this  action,  that  therefore  she  is 
bound  in  all  respects  by  the  judgment,  to  the  same  extent  as 
if  she  were  a  party  defendant. 

In  this  action  no  lis  pendens  was  filed;  indeed,  it  is  quite 
difficult  to  see  how  or  where  one  could  have  been  filed,  to 
have  had  any  vitality  or  effect. 

In  this  state  the  act  of  filing  a  complaint  is  no  notice  to 
the  world  of  the  matters  contained  therein;  and  said  Mar- 
garet having  no  actual  or  constructive  notice  of  the  proceed- 
ings at  the  time  she  purchased  the  realty,  it  is  difficult  to 
discern  how  she  is  in  any  worse  position  by  reason  of  having 
purchased  after  the  filing  of  the  complaint,  than  if  she  had 
purchased  prior  to  that  event. 

Again,  the  fact  that  she  purchased  with  notice  of  the 
indenture  of  trust  did  not  give  the  trial  court  the  right  or 
jurisdiction  to  litigate  her  title  to  the  land.  Appellant,  in 
making  a  deed  to  her,  undoubtedly  repudiated  the  entire 
theory  of  trust,  and  she  probably  bought  and  now  holds  in 
hostility  to  the  trust;  the  question  of  her  title  is  a  matter  to 
be  hereafter  considered  in  locus  rei  sitae* 
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But  aside  from  all  these  considerationB,  how  is  the  defend- 
ant injured  by  the  fact  of  not  having  the  company  of  this 
lady  as  a  co-defendant  during  the  progress  of  the  litigation? 
and  if  her  company,  aid,  and  assistance  were  necessary  to 
the  best  welfare  of  his  interests  in  the  cause,  why  did  he  not 
ask  the  court  to  have  her  joined  with  him? 

The  court  is  expressly  authorized  by  statute  to  make  such 
order  in  a  proper  case.  What  is  appellant's  cause  of  com- 
plaint? If  he  has  no  interest  in  the  subject-matter  of  this 
litigation,  why  did  he  not  file  a  disclaimer  in  the  lower  court, 
and  thus  rid  himself  of  the  vexations  of  the  law,  and  thereby 
escape  a  judgment  against  him  for  costs? 

If  he  has  any  interests  which  are  affected  by  the  judgment 
in  this  cause,  he  has  had  his  day  in  court,  and  was  held  to 
be  in  the  wrong.  Why  should  he  demand  a  new  trial  be- 
cause a  new  third  party  had  interests  which  were  not  liti- 
gated? If  the  plaintiff  has  secured  a  judgment  against  the 
wrong  party,  he  has  done  an  idle  thing,  and  his  sins  rest  on 
his  own  head. 

We  think  the  appellant  should  not  be  heard  to  insist  upon 
a  reversal  of  the  judgment  upon  the  last  ground  considered. 

Let  the  judgment  be  affirmed. 

Trusts,  Assknt  op  Trustee  to.  —  To  create  a  valid  trust,  the  assent  of 
the  trustee  is  not  necessary:  Holland  v.  Alcock,  108  N.  Y.  312;  2  Am.  St. 
Rep.  420;  Stone  v.  King,  7  R.  I.  358;  84  Am.  Dec.  557;  Field  v.  Airowamith, 
3  Humph.  442;  39  Am.  Dec.  185,  and  note;  Furman  v.  Fiaher,  4  Cold.  626; 
94  Am.  Dec.  210. 

Trust  Deed,  Necessity  of  the  Signaturb  op  Trustee  to.  —  The 
trustee  need  not  sign  the  deed  of  trust,  in  order  to  validate  the  trust:  Rob' 
erta  v.  Moaeley,  51  Mo.  282;  Flint  v.  Clinton  Co.,  12  N.  H.  432;  but  the  trus- 
tee's indorsement  of  his  acceptance  of  the  trust  upon  the  deed  of  trust  will 
obviate  the  necessity  of  a  manual  delivery  of  such  deed  to  him:  Ewing  v. 
Buckner,  76  Iowa,  467. 

Parties,  Non- joinder  op — When  and  how  Objection  to,  must  bi 
Taken:  See  Donnell  v.  Walsh,  33  N.  Y.  43;  88  Am.  Dec.  361;  Cla'pp  v. 
Pawtuchet  Inst,  fw  Sav.,  15  R.  I.  489;  2  Am.  St.  Rep.  915;  Gerald  v.  Bates, 
124  111.  150;  7  Am.  St.  Rep.  350;  Coulson  v.  Wing,  42  Kan.  507;  16  Am.  St. 
Rep.  503,  and  note. 
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DoRE  V.  Thornburgh. 

[90  California,  61.] 

Foreign  Judgment  —  Pleading  —  Rendition  and  Entrt  or.  — In  an  ac- 
tion upon  a  judgment  of  the  queen's  bench  division  of  the  high  court  of 
justice,  in  England,  an  averment  in  the  complaint  that  the  plaintiff  in 
the  action  in  which  the  judgment  was  rendered  signed  linal  judgment 
for  a  specified  sum  in  accordance  with  the  terms  of  an  order  of  said 
court,  "which  said  judgment  was  then  and  there  duly  given,  made,  and 
entered,"  is  sufficient  as  against  a  general  demurrer. 

Statdte  of  Limitations  —  Foreign  Judgments.  —  That  portion  of  the 
statute  of  limitations  limiting  the  time  within  which  actions  may  be 
commenced  "upon  a  contract,  obligation,  or  liability,  not  founded  upon 
an  instrument  of  writing,  or  founded  upon  an  instrument  of  writing  ex- 
ecuted out  of  the  state,"  ia  not  applicable  to  foreign  judgments. 

Action  on  a  foreign  judgment.  The  opinion  etates  the 
case. 

Galpin  and  Zeigler,  for  the  appellant. 

T.  I.  Bergin,  for  the  respondent. 

Fitzgerald,  C.  This  action  was  commenced  by  plaintiff 
on  the  fourth  day  of  October,  1888,  to  recover  upon  a  judg- 
ment given  against  the  defendant  on  the  ninth  day  of  May, 
1885,  in  the  queen's  bench  division  of  the  high  court  of  jus- 
tice, in  England. 

The  complaint  is  demurred  to  on  the  grounds,  —  1.  That  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
2.  That  the  alleged  cause  of  action  is  barred  by  the  provis- 
ions of  section  339  of  the  Code  of  Civil  Procedure. 

The  demurrer  was  sustained  by  the  court  below,  and  upon 
plaintiff  failing  to  amend  his  complaint,  judgment  final  was 
rendered  in  favor  of  defendant.  The  appeal  is  taken  upon 
the  judgment  roll  alone. 

The  objection  raised  by  the  first  ground  of  demurrer,  that 
there  is  no  averment  in  the  complaint  that  the  court  ever 
made  or  gave  the  alleged  judgment,  is  not  well  founded.  The 
complaint  alleges  "  that  thereafter,  to  wit,  upon  the  ninth  day 
of  May,  1885,  the  said  plaintiffs  signed  final  judgment  in  the 
said  action  for  the  said  sum  of  £3,920,  in  accordance  with 
the  terms  of  the  said  order,  and  which  said  judgment  was 
then  and  there  duly  given,  made,  and  entered."  This  alle- 
gation we  think  sufficient  as  against  a  general  demurrer. 

Under  the  second  ground  of  demurrer,  the  question  pre- 
sented for  our  determination  is,  whether  this  action,  which  is 
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founded  upon  a  judgment  rendered  by  an  English  tribunal, 
is  barred  by  the  statute  of  limitations  within  two  years. 

Subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure, 
opon  which  respondent  relies  in  support  of  her  contention 
that  the  action  is  barred  within  that  time,  reads  as  follows: 
^'  1,  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  founded  upon  an 
instrument  of  writing  executed  out  of  the  state." 

That  the  judgment  herein  is  not  such  an  instrument  in 
writing  {Patten  v.  Ray,  4  Cal.  287)  is  evident  from  the  use 
here  made  of  the  word  "executed,"  which  must  be  construed 
to  apply  to  the  act  of  the  party  sought  to  be  charged.  But  it 
is  a  contract  in  writing  in  the  full  sense  of  the  term  "  contract 
or  obligation  "  as  employed  by  our  statute:  Stuart  v.  Lander, 
16  Cal.  375;  76  Am.  Dec.  538;  Reed  v.  Eldredge,  27  Cal.  346; 
Wallace  v.  Eldredge,  27  Cal.  498;  Bean  v.  Loryea,  81  Cal. 
152;  and,  as  such,  is  not  embraced  in  the  two  years'  limita- 
tion prescribed  by  the  provisions  of  that  subdivision  of  the 
section. 

Section  343  of  the  Code  of  Civil  Procedure  ("  An  action  for 
relief  not  hereinbefore  provided  for  must  be  commenced 
within  four  years  after  the  cause  of  action  shall  have  ac- 
crued ")  was  construed  by  this  court,  in  Filler  v.  Southern 
Pacific  R.  R.  Co.,  52  Cal.  42  (which  was  an  action  for  dam- 
ages for  injuries  caused  by  the  alleged  negligence  of  the 
defendant),  to  apply  "to  all  suits  in  equity  not  strictly  of 
concurrent  cognizance  in  law  and  equity,"  and  that  the  two 
years'  limitation  found  in  the  first  clause  of  the  first  sub- 
division of  section  339  is  applicable  to  all  actions  at  law  not 
specifically  mentioned  in  other  portions  of  the  statute. 

In  Lux  V.  Haggin,  69  Cal.  269,  which  was  an  action  for 
equitable  relief,  its  meaning  was  extended  so  as  to  embrace 
"all  suits  in  equity  as  well  as  at  law."  And  while  we  do  not 
think  that  the  construction  put  upon  this  section  was  necessary 
to  the  decision  of  either  case,  we  are  satisfied  with  the  rea- 
soning and  the  conclusion  reached  in  the  latter,  and  regard  it 
as  the  correct  interpretation  of  the  intention  of  the  legislature 
as  there  expressed.  We  are  therefore  of  the  opinion  that  this 
action,  which  is  not  specifically  provided  for  by  any  other 
section  of  the  statute  of  limitations,  falls  within  the  meaning 
of  section  343;  and  as  it  was  commenced  within  the  period  of 
time  therein  prescribed,  it  follows  that  the  court  below  erred 
in  sustaining  the  demurrer. 
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We  advise  that  the  judgment  be  reversed,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

FooTE,  C,  and  Vanclief,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrer. 

FoBKiGN  Judgments  —  Complaint  in  Actions  upon.  —  As  to  what  facts 
most  be  averred  in  the  complaint,  see  Ounn  v.  Peahen,  36  Minn.  177;  1  Am. 
St.  Rep.  661;  Jai-via  v.  Robinson,  21  Wia.  530;  94  Am.  Dec.  660;  Butcher  v. 
Bank,  2  Kan.  70;  83  Am.  Dec.  446,  and  note;  Ashky  v.  Laird,  14  Ind.  222; 
77  Am.  Dec.  67,  and  note;  Oebhard  v.  Oarnier,  12  Bush,  321;  23  Am.  Rep. 
721.  A  complaint  is  sufficient  if  it  states  the  court  in  which  the  judgment 
was  rendered,  the  place  where  the  court  sat,  the  names  of  the  parties,  the 
date  of  the  rendition,  and  the  sum  recovered:  Andrews  v.  Flack,  88  Ala.  294. 
Where  relief  is  sought  against  a  foreign  judgment  by  a  bill  in  equity,  the 
bill  must  state  definitely  and  fully  the  claim  upon  which  the  judgment  was 
founded  and  in  what  respect  it  is  impeachable:  Herbert  v.  Herbert,  47  N.  J. 
Eq.  11. 

Foreign  Judgments  —  Limitations  op  Actions.  — To  a  suit  upon  a  for- 
eign judgment  the  statute  of  limitations  may  be  pleaded:  Williams  v.  Pres- 
ton,  3  J.  J.  Marsh,  600;  20  Am.  Dec.  179;  Packer  v.  Thompson,  25  Neb.  688. 

Limitations  op  Actions — Judgments.  —  A  debt  due  by  judgment  is  not 
a  contract  within  the  statute  of  limitations  of  Kentucky:  Dudley  v.  Lindsey, 
9  B.  Mon.  486;  50  Am.  Dec.  522;  and  this  rule  has  been  applied  in  Tennessee 
to  judgments  of  sister  states:  Napier  v.  Oidiere,  1  Speers  Eq.  215;  40  Am. 
Dec.  613. 

Judgments,  when  and  to  What  Extent  may  be  Regarded  as  Con- 
tracts: See  Freeman  on  Judgments,  sec.  4;  Stuart  v.  Lander,  16  CaL  372j 
76  Am.  Dec.  538;  Sprott  v.  Reid,  3  Iowa,  489;  56  Am.  Dec.  549;  O'Brien  v. 
Toung,  95  N.  Y.  428;  47  Am.  Rep.  64;  Childa  v.  Harris  Mfg.  Co.,  68  Wis. 
231;  Outta  Percha  <fc  R.  M.  Co.  v.  Houston,  108  N.  Y.  276;  2  Am.  St.  Rep, 
41S. 
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[90  California,  110.] 
Oontraot  Void  as  against  Public  Policy.  —  A  contract  by  which  a  party 
agrees  to  give  to  another  the  exclusive  sale  of  grain-bags  or  burlaps, 
np  to  a  certain  specified  number,  to  be  under  the  former's  control  for 
a  specified  period,  and  agrees  to  accept  for  them  the  average  price  re- 
ceived by  such  other  party  for  all  grain-bags  or  burlaps  sold  by  him, 
said  first  party  agreeing  to  sell  them  for  a  specified  commission,  and 
binding  himself  to  sell  a  specified  number  of  them,  is  not  on  its  face 
void  as  being  in  restraint  of  trade  or  against  public  policy.  But  if  it 
be  shown  that  such  contract  forms  part  of  a  scheme  to  establish  a  mo- 
nopoly in  grain-bags  or  burlaps,  to  the  prejudice  of  the  people  of  the 
state,  the  contract  will  be  held  void,  as  opposed  to  public  policy. 
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Pleadings  —  Answer,  though  Defective,  Sufficient  to  Defeat  Mo- 
tion TO  Striek  out  and  for  Judgment  on  Pleadings  when,  — In 
an  action  to  recover  damages  for  the  breach  of  a  contract,  where  the  de- 
fendant, in  his  answer,  evidently  intends  to  claim  as  a  defense  that  such 
contract  formed  part  of  a  scheme  or  plan  of  the  plaintiff  to  establish  a. 
monopoly  and  prevent  competition  in  the  sale  of  grain-bags  throughout 
the  state,  this  defense  is  sufficient  to  defeat  a  motion  to  strike  out  the 
answer  and  for  judgment  on  the  pleadings,  although  the  answer  is  de- 
fectively stated,  and  would  not  have  been  allowed  to  stand  if  attacked 
by  demurrer  for  failing  to  state  with  certainty  that  the  contract  was 
entered  into  as  a  part  of  and  in  pursuance  of  such  scheme  or  plan. 

Damages  —  Liquidated  Damages  for  Breach  of  Contract  cannot  bb 
Fixed  by  Parties  when.  —  A  clause  in  a  contract  providing  that  one 
of  the  parties  thereto  shall  pay  to  the  other  three  cents  for  every  grain- 
bag  which  he  refused  or  neglected  to  deliver  on  demand  is  void  under 
sections  1670  and  1671  of  the  Civil  Code  of  California;  and  the  fact  that 
it  was  understood  and  agreed  between  the  parties,  at  the  time  of  mak- 
ing the  contract,  that  it  would  be  impracticable  and  extremely  difficult 
to  fix  the  actual  damages,  owing  to  the  nature  of  the  case,  will  not  pre- 
clude the  court  from  determining  whether  or  not  it  would  be  impracti- 
cable and  extremely  difficult  to  fix  the  actual  damages.  Whether  or 
not  a  contract  is  such  that  from  the  nature  of  the  case  it  would  be  im- 
practicable or  extremely  difficult  to  fix  the  actual  damage  sustained  by 
a  breach  thereof,  is  a  question  of  fact,  which  is  to  be  determined  by  the 
court  in  each  particular  case,  and  not  by  the  arbitrary  agreement  of  the 
parties. 

Action  to  recover  damages  for  breach  of  contract.  The 
opinion  states  the  case. 

H.  K.  Mitchell,  for  the  appellant. 

Naphtalyy  Freidenrich^  and  Ackerman,  for  the  respondent. 

Garoutte,  J.  This  is  an  action  upon  a  contract  to  re- 
cover liquidated  damages. 

The  portions  of  plaintiff's  complaint  necessary  to  consider 
in  the  decision  of  this  cause  are:  "  Th^t  plaintiff  is  a  corpo- 
ration, incorporated  in  this  state  for  the  purpose  of  conduct- 
ing and  carrying  on  the  business  of  buying,  selling,  and 
otherwise  dealing  in  goods,  wares,  and  merchandise,  either  in 
its  own  behalf  or  as  agent  for  others  on  commission;  that  on 
the  sixteenth  day  of  May,  1888,  in  consideration  of  one  dollar, 
defendant  entered  into  an  agreement,  in  writing,  with  plain- 
tiff, whereby  he  agreed  to  give  it  (plaintiff)  the  exclusive 
sale  of  all  grain-bags  or  burlaps,  amounting  to  one  hundred 
and  eighty-seven  thousand  five  hundred  bags,  which  were  or 
would  be  under  his  control  prior  to  January  1,  1889.  And 
defendant  further  agreed  to  accept  for  said  bags  or  burlaps 
the  average  price  the  plaintiff  might  obtain  for  all  graia-bags 
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or  burlaps  it  might  sell  between  the  date  of  said  contract  and 
January  1,  1889.  And  in  case  plaintiff  should  fail  to  sell 
«aid  one  hundred  and  eighty-seven  thousand  five  hundred 
l)ags,  defendant  agreed  to  accept  the  sale  of  a  pro  rata  amount 
of  grain-bags  or  burlaps  as  one  hundred  and  eighty-seven 
thousand  five  hundred  is  to  the  entire  number  of  grain-bags 
and  burlaps  which  plaintiff  should  sell  from  this  date  until 
the  first  day  of  January,  1889.  And  defendant  agreed  to 
deliver  to  said  company,  or  at  their  order,  whatever  number 
of  grain-bags  or  burlaps,  up  to  one  hundred  and  eighty-seven 
thousand  five  hundred,  the  said  company  should  call  on  him 
to  deliver  between  this  date  and  the  first  day  of  January, 
1889,  on  payment  to  him,  when  such  bags  were  delivered  (less 
one  per  cent  commission),  of  seven  and  one  half  cents  for 
oach  bag  or  burlap  delivered.  And  in  case  defendant  should 
receive  more  money  or  deliver  more  bags  or  burlaps  than  his 
pro  rata  of  the  whole  number  sold  by  plaintiff  between  this 
-date  and  the  first  day  of  January,  1889,  the  defendant  would 
refund  the  excess  of  money  received,  and  accept  other  bags 
in  lieu  thereof.  And  defendant  agreed  not  to  sell  or  offer  for 
sale  said  one  hundred  and  eighty-seven  thousand  five  hun- 
dred bags  or  burlaps  to  any  one  other  than  to  the  plaintiff 
or  upon  its  order.  And  defendant  further  agreed  to  pay 
plaintiff  one  per  cent  on  all  sales  of  said  bags,  or  any  part 
thereof.  And  defendant  further  agreed  to  pay  plaintiff  three 
cents  for  each  bag  or  burlap  which  he  refused  or  neglected 
to  deliver  on  demand,  as  liquidated  damages.  And  the  said 
plaintiff  agreed  to  sell  and  draw  on  defendant,  from  time  to 
time,  as  sales  were  made,  as  near,  in  its  judgment,  as  it  could 
determine,  a  pro  rata  amount  of  said  one  hundred  and  eighty- 
seven  thousand  five  hundred  bags  or  burlaps  as  one  hundred 
and  eighty-seven  thousand  five  hundred  is  to  the  entire  num- 
l)er  of  bags  that  are  placed  in  its  hands  for  sale  between  this 
date  and  January  1,  1889." 

The  complaint  further  alleges  that  plaintiff,  in  pursuance 
of  the  covenants  in  said  agreement,  demanded  of  said  defend- 
ant, prior  to  January  1,  1889^  said  one  hundred  and  eighty- 
seven  thousand  five  hundred  bags,  and  defendant,  at  that 
time,  had  said  bags  in  his  possession,  but  neglected  and 
refused  to  deliver  them  to  plaintiff. 

The  answer  of  defendant  practically  admits  the  allegations 
of  the  complaint,  and  sets  out  certain  matters  in  avoidance, 
as  a  special  defense,  to  the  effect  "  that  plaintiff,  through  its 
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boards  of  directors,  about  the  sixteenth  day  of  May,  1888, 
devised  a  scheme  to  control  the  sale  and  supply  of  all  or  the 
greater  portion  of  the  grain-bags  and  burlaps  which  were  then 
within  the  state  of  California,  or  to  arrive  prior  to  January  1, 
1889,  for  the  purpose  of  increasing  the  price  of  bags  and 
burlaps,  and  of  limiting  the  number  of  dealers  from  whom 
such  bags  could  be  obtained,  and  compelling  the  farmers  of 
this  state  to  purchase  said  bags  from  plaintiff,  at  a  price  in 
excess  of  their  real  value;  that  the  demand  in  this  state  for 
such  bags  and  burlaps,  for  the  purpose  of  sacking  the  grain, 
amounts  annually  to  between  thirty-two  million  and  thirty- 
five  million  bags;  that  plaintiff  calculated  that  the  quantity 
of  grain-bags  and  burlaps  which  were  then  within  this  state, 
and  which  were  to  arrive  prior  to  January  1,  1889,  amounted 
to  forty-two  million  bags,  and  that  if  plaintiff  could  make  con- 
tracts with  the  holders  and  owners  of  said  bags,  whereby  it 
could  secure  the  exclusive  right  of  making  sales  thereof,  that 
thereby  competition  for  the  sale  of  said  bags  among  said  own- 
ers and  dealers  would  be  removed,  and  the  plaintiff  would  be 
enabled  to  fix  a  larger  price  therefor,  and  compel  the  parties 
who  required  said  bags  to  remove  the  grain  raised  on  the 
Pacific  coast  to  purchase  the  same  from  plaintiff,  and  pay 
therefor  the  price  which  plaintiff  might  demand;  that  in  pur- 
suance of  said  scheme,  plaintiff  entered  into  contracts  with 
other  holders  and  owners  of  grain-bags  and  burlaps,  in  all 
respects  similar  to  the  contract  made  with  defendant;  that 
the  entire  quantity  of  said  grain-bags  and  burlaps  covered  by 
«11  the  contracts  of  plaintiff  aggregated  thirty  million  bags, 
or  thereabouts;  that  all  of  said  contracts,  including  the  con- 
tract with  defendant,  are  contrary  to  public  policy,  and  void." 

The  foregoing  matters,  in  addition  »to  others  not  necessary 
to  note  at  this  time,  are  set  out  in  detail  by  defendant.  At 
the  trial  plaintiff  introduced  the  contract  in  evidence,  and 
rested. 

Defendant  made  a  motion  for  a  nonsuit,  which  motion  was 
granted.     This  is  an  appeal  from  that  judgment. 

Appellant  insists  that  his  motion  to  strike  out  the  affirma- 
tive matter  in  the  answer  should  have  been  granted,  and  also 
that  the  court  erred  in  not  granting  his  motion  for  judgment 
upon  the  pleadings. 

The  affirmative  defense  of  the  answer  is  defectively  pleaded, 
and  should  not  have  been  allowed  to  stand  if  attacked  by 
demurrer-   It  fails  to  allege  that  the  contrAct  under  coasideta- 
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tion  in  this  cause  was  entered  into  as  a  part  of  and  in  pur- 
suance of  the  scheme  or  plan  set  out,  and  if  the  contract  relied 
upon  by  plaintiff  to  recover  formed  no  part  of  the  general 
"plan  "  to  make  a  "  corner"  of  the  bag  and  burlap  market 
of  the  state,  then  such  plan  was  outside  of  the  questions 
involved  in  this  litigation,  constituted  no  defense  to  this  suit, 
and  should  have  been  stricken  out  as  surplusage. 

But  it  is  quite  apparent  from  the  pleading,  taken  as  a  whole, 
that  the  defendant  intended,  by  this  defense,  to  claim  that 
the  contract  embraced  in  the  complaint  formed  part  of  this 
"scheme or  plan,"  and  was  therefore  void,  as  being  against 
public  policy. 

A  defective  pleading  cannot  be  stricken  out  by  reason  of 
its  defects  upon  the  ground  of  surplusage.  In  this  case  a 
demurrer  would  have  been  the  proper  means  to  have  tested 
the  sufficiency  of  the  answer,  and  the  motion  to  strike  out 
was  properly  denied. 

Without  passing  upon  the  question  as  to  whether  any  of 
the  allegations  of  the  complaint  were  denied  by  the  answer, 
we  think  the  affirmative  defense  relied  upon  by  defendant  was 
sufficient  to  defeat  the  motion  of  plaintiff  for  judgment  upon 
the  pleadings,  when  considered  in  the  light  of  the  construction 
just  placed  upon  it. 

While  it  is  clear  that  public  policy  favors  the  utmost  free- 
dom of  contracts  within  the  limits  of  the  law,  and  requires 
that  business  transactions  should  not  be  fettered  by  unneces- 
sary restrictions,  yet  agreements  in  restraint  of  competition, 
that  threaten  the  public  good,  entered  into  with  the  object  and 
view  of  controlling,  and  if  necessary  suppressing,  the  supply, 
and  thereby  enhancing  the  price  of  articles  of  actual  necessity, 
that  embrace  in  their  evil  effects  all  the  territory  and  practi- 
cally all  the  people  of  this  great  state,  become  a  grave  menace 
to  the  best  interests  of  the  commonwealth,  and  therefore  are 
opposed  to  sound  public  policy.  The  entire  number  of  bags 
in  the  state  on  the  sixteenth  day  of  May,  1888,  and  which 
would  arrive  prior  to  January  1,  1889,  amounted  to  forty-two 
millions.  The  annual  demand  for  bags  was  thirty-two  mil- 
lions. The  plaintiff  entered  into  this  "scheme  "  or  "  plan  "  to 
obtain  the  control  of  these  forty-two  million  bags,  and  in 
pursuance  of  said  plan,  by  contract,  did  actually  secure  the 
control  of  thirty  millions  of  these  bags  from  these  owners  and 
holders  thereof. 

The  plaintiff  did  not  purchase  the  bags;  at  the  same  time, 
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by  the  rigor  of  its  contract,  it  prevented  the  owners  from  sell- 
ing them. 

It  is  clear,  this  "scheme "  or  "plan"  was  devised,  and  these 
contracts  entered  into,  for  the  purpose  of  removing  all  com- 
petition, and  thereby  compelling  the  farmers  to  purchase  bags 
from  plaintiff,  at  a  price  in  excess  of  their  real  value. 

Plaintiff  controlled  three  fourths  of  all  the  bags  which  were 
in  the  state,  or  which  would  arrive  within  the  ensuing  six 
months.  It  held  the  bag  market  in  its  hands,  for  competi- 
tion was  gone,  and  the  price  demanded  must  be  paid.  These 
agreements  were  not  entered  into  for  the  purpose  of  aggregat- 
ing capital,  nor  for  greater  facilities  in  the  conducting  of  their 
business,  nor  for  the  protection  of  themselves  by  a  reasonable 
restraint  upon  active  competitors,  but  for  the  purpose  of 
regulating,  controlling,  and  withbolding  the  supply  of  bags, 
and  thereby  to  take  an  unjust  advantage  of  the  farmers' 
necessities,  by  disposing  of  the  fruits  of  its  unlawful  labors  at 
an  unreasonable  advance  in  price. 

The  supreme  court  of  the  state  of  Ohio,  in  speaking  upon 
this  question,  said:  "The  clear  tendency  of  such  an  agree- 
ment is  to  establish  a  monopoly  and  to  destroy  competition 
in  trade,  and  for  that  reason,  on  grounds  of  public  policy, 
courts  will  not  aid  in  its  enforcement.  It  is  no  answer  to  say 
that  competition  in  the  salt  trade  was  not  in  fact  destroyed, 
or  that  the  price  of  the  commodity  was  not  unreasonably 
advanced.  Courts  will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted  upon  the  public;  it  is  enough  to  know 
that  the  inevitable  tendency  of  such  contracts  is  injurious 
to  the  public":  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St. 
672. 

In  considering  the  question  as  to  jvhat  is  a  reasonable  re- 
straint of  trade.  Chief  Justice  Tyndall,  in  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am.  Rep.  159,  used  the 
following  language:  "We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  than  by  considering  whether  the  re- 
traint  is  such  only  as  to  afford  a  fair  protection  to  the  interest 
of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as 
to  interfere  with  the  interests  of  the  public;  whatever  is  in- 
jurious to  the  interests  of  the  public  is  void,  on  the  ground  of 
public  policy":  Craft  v.  McConoughy,  79  111.  346;  22  Am. 
Rep.  171;  Arnot  v.  Pittston  etc.  Coal  Co.,  68  N.  Y.  558;  23  Am. 
Rep.  190. 

It  is  difficult  to  distinguish,  upon  principle,  the  case  oi 
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Santa  Clara  etc.  Co.  v.  Hayes,  76  Cal.  387,  9  Am.  St.  Rep.  211, 
from  the  case  at  bar. 

Plaintifif,  being  a  manufacturer  of  lumber,  entered  into  con- 
tracts with  various  manufacturers  of  lumber  to  purchase  so 
many  thousand  feet  from  each  during  the  year  1881,  and  said 
parties  agreed  not  to  manufacture  during  said  time  any  other 
lumber  to  be  sold  in  the  four  counties  where  plaintiff  was 
doing  business.  The  sole  object  and  consideration  in  enter- 
ing into  tliese  contracts  was  for  the  purpose  of  increasing  the 
price  of  lumber,  limiting  the  supply,  and  giving  the  plaintifif 
control  of  the  lumber  market  within  the  territory  specified. 

Chief  Justice  Searls,  in  holding  one  of  the  contracts  void, 
said:  "With  the  results  naturally  flowing  from  the  laws  of 
demand  and  supply,  the  courts  have  nothing  to  do,  but  when 
agreements  are  resorted  to  for  the  purpose  of  taking  trade  out 
of  the  realm  of  competition,  and  thereby  enhancing  or  de- 
pressing prices  of  commodities,  the  courts  cannot  be  success- 
fully invoked,  and  their  execution  will  be  left  to  the  volition 
of  the  parties  thereto." 

After  plaintifif  had  introduced  the  contract  in  evidence,  and 
rested,  defendant  was  granted  a  nonsuit  upon  two  grounds: 
1.  That  no  proof  of  actual  damage  was  offered,  and  the  clause 
of  the  contract  fixing  liquidated  damages  is  void  under  sec- 
tions 1670  and  1671  of  the  Civil  Code;  2.  That  the  contract 
is  void,  as  being  in  restraint  of  trade  and  against  public 
policy. 

Section  1670  of  the  Civil  Code  provides:  "Every  contract 
by  which  the  amount  of  damage  to  be  paid,  or  other  com- 
pensation to  be  made,  for  a  breach  of  an  obligation,  is  deter- 
mined in  anticipation  thereof,  is  to  that  extent  void,  except 
as  expressly  provided  in  the  next  section." 

"  Sec.  1671.  The  parties  to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be  presumed  to  be  the  amount 
of  damage  sustained  by  a  breach  thereof,  when  from  the  na- 
ture of  the  case  it  would  be  impracticable  or  extremely  difli- 
cult  to  fix  the  actual  damage." 

The  allegation  of  the  complaint,  that  "it  was  understood 
and  agreed  between  plaintifif  and  defendant,  at  the  time  of 
making  the  contract,  that,  owing  to  the  nature  of  the  case,  it 
would  be  impracticable  and  extremely  difHcult  to  fix  the 
actual  damage,"  added  no  merit  to  the  pleading,  and  its 
(denial  in  the  answer  was  unnecessary  labor. 

Whether  a  contract  is  such  that  "  from  the  nature  of  the 
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case  "  it  would  be  impracticable  or  extremely  difficult  to  fir 
the  actual  damage  sustained  by  a  breach  thereof  is  a  ques- 
tion of  fact,  which  must  be  determined  in  each  particular 
case;  and  for  the  purpose  of  determining  this  qustion  th» 
court  must  examine  the  attendant  and  surrounding  circum- 
stances under  which  the  contract  was  entered  into,  as  well  as 
the  terms  of  the  contract  itself.  Parties  cannot,  by  their 
arbitrary  agreement,  preclude  such  examination  by  the  court, 
or  avoid  the  provisions  of  the  statute:  Patent  Brick  Co.  v. 
Moore,  75  Cal.  205;  Eva  v.  McMahon,  77  Cal.  472. 

In  the  present  case  we  think  that  when  the  plaintiff  rested, 
the  "  nature  of  the  case  "  as  presented  by  the  terms  of  the 
contract,  and  its  breach  as  admitted  by  the  answer,  was  such 
that  the  court  could  decide  as  a  fact  that  it  was  neither  ex- 
tremely difficult  nor  impracticable  to  fix  the  actual  damage 
sustained  by  the  plain tifi'  by  reason  of  the  defendant's  breach 
of  the  contract.  The  refusal  of  the  defendant  to  deliver  the 
bags  may  have  deprived  the  plaintiff  of  its  commissions  for 
selling,  and  under  certain  circumstances  it  may  have  suffered 
other  damage,  but  we  can  imagine  no  case  where  any  dam- 
age could  have  resulted  to  the  plaintiff  by  reason  of  a  breach 
of  this  contract,  and  which  the  plaintiff  would  have  been  en- 
titled to  recover  in  a  court  of  law,  where  it  could  be  said  that 
it  was  impracticable  or  extremely  difficult  to  fix  the  actual 
damage. 

Is  the  contract  void,  as  being  in  restraint  of  trade  and 
against  public  policy?  This  question,  when  the  motion  for  a 
nonsuit  was  made,  was  to  be  determined  by  an  examination 
of  the  terms  of  the  contract  itself. 

We  have  already  decided  that  it  was  so  corrupted  by  the 
bad  company  with  which  it  associated,  as  set  forth  in  the 
answer  of  defendant,  as  to  be  beyond  the  pale  of  the  law  at 
that  time;  but  at  an  earlier  age,  when  it  appears  in  the  com- 
plaint, no  stain  or  blemish  is  found  to  discolor  it. 

The  plaintiff  contracted  to  sell  the  bags  and  burlaps  of  de- 
fendant at  a  certain  commission.  Defendant  agreed  to  accept 
for  them  the  average  price  it  received  for  all  bags  it  sold; 
plaintiff  had  the  exclusive  sale  of  the  bags,  and  was  bound  to 
sell  a  certain  portion  of  them. 

Standing  alone,  a  total  stranger  to  the  "  scheme  "  or  "  plan  ** 
set  out  in  the  answer,  this  contract  must  be  considered  good; 
for  no  illegal  object  appears;  no  transgression  of  the  law  la 
apparent;  no  public  interest  is  injuriously  affected. 
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It  follows,  from  the  foregoing  views,  that  the  judgment 
«hould  be  affirmed. 

It  is  so  ordered.  

CioNTRAOTS — Resteaint  OF  Tradb.  — As  to  what  contracts  are  void  as 
being  in  restraint  of  trade,  see  Western  Wooden-ware  Aaa'n  v.  Starkey,  84 
Mich.  76;  22  Am.  St.  Rep.  686,  and  note;  note  to  CallaJuxn  v.  Donnolly,  13 
Am.  Rep.  173-176;  note  to  Angier  v.  Webber,  92  Am.  Dec.  751-765.  One 
may  legally  purchase  another's  business  under  an  agreement  on  the  latter's 
part  not  to  carry  on  the  same  business  in  the  same  territory :  National  B. 
Co.  V.  Union  H.  Co.,  45  Minn.  272.  But  all  agreements,  contracts,  and  com- 
binations having  for  their  object  the  establishing  of  monopolies  are  void  as 
in  restraint  of  trade  and  against  public  policy:  Richardson  v.  BvM,  77  Mich. 
632. 

Contract,  Breach  of  —  Liquidatbd  Damages.  —  For  a  discussion  of  the 
subject  of  liquidated  damages,  see  extended  note  to  Williama  v.  Vance,  30 
Am.  Rep.  28-36;  extended  note  to  Oraham  v.  Bickham,  1  Am.  Dec.  331-340. 
Where  it  is  manifest  that  ascertaining  the  actual  damages  would  be  a  difficult 
matter,  the  parties  may  stipulate  in  their  contract  liquidating  damages  for 
ft  breach  thereof:  Hamilton  v.  Overton,  6  Blackf.  206;  38  Am.  Dec.  136; 
Cotheal  v.  Talmage,  9  N.  Y.  551;  61  Am.  Dec.  716;  Studabaker  v.  White,  31 
Ind.  211;  99  Am.  Dec.  628. 


[In  Bank.] 

Swim  v.  Wilson. 

[90  California,  126.1 
TeOVEB  —  CONVBRUION    BY    SELLING    STOLEN     CeETIFIOATBS    OF     StOCK.  — 

A  Stock-brokkk  Who  Sells  certificates  of  stock  received  by  him  for 
sale  from  one  who  stole  them  is  guilty  of  a  conversion  of  them,  and  is 
liable  to  the  true  owner  of  the  stock  for  its  value,  although  the  thief,  at 
the  time  he  delivered  to  him  the  stock,  represented  himself  to  be  its 
owner,  and  the  broker,  in  good  faith,  and  without  notice  of  the  theft, 
sold  the  stock  and  paid  to  the  thief  the  proceeds  of  the  sale.  And  in  an 
action  to  recover  the  value  of  such  stock,  it  is  no  defense  that  the  de« 
fendant,  in  selling  the  stock,  acted  as  agent  for  a  third  person,  who 
claimed  to  own  it,  although  he  acted  in  good  faith,  and  in  ignorance  of 
such  third  person's  want  of  title. 

Action  to  recover  value  of  certain  shares  of  stock.  The 
opinion  states  the  case. 

Wilson  and  Wilson,  for  the  appellant. 

Tilden  and  Tilden,  for  the  respondent. 

De  Haven,  J.  The  plaintiff  was  the  owner  of  one  hundred 
shares  of  stock  of  a  mining  corporation,  issued  to  one  H.  B. 
Parsons,  trustee,  and  properly  indorsed  by  him.  This  stock 
was  stolen  from  plaintifiF  by  an  employee  in  his  office,  and 
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delivered  for  sale  to  the  defendant,  who  was  engaged  in  the 
business  of  buying  and  selling  stocks  on  comnnssion.  At  the 
time  of  placing  the  stock  in  defendant's  possession,  the  thief 
represented  himself  as  its  owner,  and  the  defendant,  relying 
upon  this  representation,  in  good  faith,  and  without  any  no- 
tice that  the  stock  was  stolen,  sold  the  same  in  the  usual 
course  of  business,  and  subsequently,  still  without  any  notice 
that  the  person  for  whom  he  had  acted  in  making  the  sale 
was  not  the  true  owner,  paid  over  to  him  the  net  proceeds  of 
such  sale.  Thereafter  the  plaintiff  brought  this  action  to  re- 
cover the  value  of  said  stock,  alleging  that  the  defendant  had 
converted  the  same  to  his  own  use,  and  the  facts  as  above 
stated  appearing,  the  court  in  which  the  action  was  tried  gave 
judgment  against  defendant  for  such  value,  and  from  this 
judgment,  and  an  order  refusing  him  a  new  trial,  the  defend- 
ant appeals. 

It  is  clear  that  the  defendant's  principal  did  not,  by  steal- 
ing plaintiff's  property,  acquire  any  legal  right  to  sell  it,  and 
it  is  equally  clear  that  the  defendant,  acting  for  him,  and  as 
his  agent,  did  not  have  any  greater  right,  and  his  act  was 
therefore  wholly  unauthorized,  and  in  law  was  a  conversion 
of  plaintiff's  property. 

"  It  is  no  defense  to  an  action  of  trover  that  the  defendant 
acted  as  the  agent  of  another.  If  the  principal  is  a  wrong- 
doer, the  agent  is  a  wrong-doer  also.  A  person  is  guilty  of  a 
conversion  who  sells  the  property  of  another  without  author- 
ity from  the  owner,  notwithstanding  he  acts  under  the  author- 
ity of  one  claiming  to  be  the  owner,  and  is  ignorant  of  such 
person's  want  of  title":  Kimball  v.  Billings,  55  Me.  147;  92 
Am.  Dec.  581;  Coles  v.  Clark,  3  Cush.  399;  Koch  v.  Branch^ 
44  Mo.  542;  100  Am.  Dec.  324. 

In  StepJiena  v.  Elwell,  4  Maule  &  S.  259,  this  principle  was 
applied  where  an  innocent  clerk  received  goods  from  an  agent 
of  his  employer,  and  forwarded  them  to  such  employer  abroad, 
and  in  rendering  his  decision  on  the  case  presented,  Lord 
Ellenborough  uses  this  language:  "The  only  question  is, 
whether  this  is  a  conversion  in  the  clerk,  which  undoubtedly 
was  so  in  the  master.  The  clerk  acted  under  an  unavoidable 
ignorance  and  for  his  master's  benefit  when  he  sent  the  goods 
to  his  master;  but,  nevertheless,  his  acts  may  amount  to  a 
conversion;  for  a  person  is  guilty  of  conversion  who  inter- 
meddles with  my  property,  and  disposes  of  it,  and  it  is  no 
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answer  that  he  acted  under  the  authority  of  another  who  had 
himself  no  autliority  to  dispose  of  it." 

To  hold  the  defendant  liable,  under  the  circumstances  dis- 
closed here,  may  seem  upon  first  impression  to  be  a  hardship 
upon  him.  But  it  is  a  matter  of  every-day  experience  that 
one  cannot  always  be  perfectly  secure  from  loss  in  his  deal- 
ings with  others,  and  the  defendant  here  is  only  in  the  position 
of  a  person  who  has  trusted  to  the  honesty  of  another,  and 
has  been  deceived.  He  undertook  to  act  as  agent  for  one  who, 
it  now  appears,  was  a  thief,  and,  relying  on  his  representa- 
tions, aided  his  principal  to  convert  the  plaintiff's  property 
into  money,  ar  1  it  is  no  greater  hardship  to  require  him  to  pay 
to  the  plaintiff  its  value  than  it  would  be  to  take  the  same 
away  from  the  innocent  vendee,  who  purchased  and  paid  for 
it.  And  yet  it  is  universally  held  that  the  purchaser  of  stolen 
chattels,  no  matter  how  innocent  or  free  from  negligence  in 
the  matter,  acquires  no  title  to  such  property  as  against  the 
owner;  and  this  rule  has  been  applied  in  this  court  to  the 
case  of  an  innocent  purchaser  of  shares  of  stock:  Barstow  v. 
Savage  Min.  Co.,  64  Cal.  388;  49  Am.  Rep.  705;  Sherwood  v. 
Meadow  Valley  Min.  Co.,  50  Cal.  412. 

The  precise  question  involved  here  arose  in  the  case  of 
Bercich  v.  Marye,  9  Nev.  312.  In  that  case,  as  here,  the  de- 
fendant was  a  stock-broker  who  had  made  a  sale  of  stolen 
certificates  of  stock  for  a  stranger,  and  paid  him  the  proceeds. 
He  was  held  liable,  the  court,  in  the  course  of  its  opinion  say- 
ing: "It  is  next  objected  that  as  the  defendant  was  the  innocent 
agent  of  the  person  for  whom  he  received  the  shares  of  stock, 
without  knowledge  of  the  felony,  no  judgment  should  have 
been  rendered  against  him.  It  is  well  settled  that  agency  is 
no  defense  to  an  action  of  trover,  to  which  the  present  action 
is  analogous." 

The  same  conclusion  was  reached  in  Kimball  v.  Billings,  56 
Me.  147,  92  Am.  Dec.  581,  the  property  sold  in  that  case  by 
the  agent  being  stolen  government  bonds,  payable  to  bearer. 
The  court  there  said:  "  Nor  is  it  any  defense  that  the  property 
sold  was  government  bonds  payable  to  bearer.  The  bona  fide 
purchaser  of  a  stolen  bond  payable  to  bearer  might  perhaps 
defend  his  title  against  even  the  true  owner.  But  there  is  no 
rule  of  law  that  secures  immunity  to  the  agent  of  the  thief  in 

such  cases,  nor  to  the  agent  of  one  not  a  bona  fide  holder 

The  rule  of  law  protecting  bona  fide  purchasers  of  lost  or  stolen 
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notes  and  bonds  payable  to  bearer  has  never  been  extended 
to  persons  notbona  fide  purchasers,  nor  to  their  agents." 

Indeed,  we  discover  no  difference  in  principle  between  thfr 
case  at  bar  and  that  of  Rogers  v.  Hide,  1  Cal.  429,  54  Am.  Dec 
300,  in  which  case  Bennett,  J.,  speaking  for  the  court,  said^- 
"An  auctioneer  who  receives  and  sells  stolen  property  is  liable^ 
for  the  conversion  to  the  same  extent  as  any  other  merchant 
or  individual.  This  is  so  both  upon  principle  and  authority. 
Upon  principle,  there  is  no  reason  why  he  should  be  exempted 
from  liability.  The  person  to  whom  he  sells,  and  who  has 
paid  the  amount  of  the  purchase-money,  would  be  compelled 
to  deliver  the  property  to  the  true  owner  or  pay  him  its  full 
value,  and  there  is  no  more  hardship  in  requiring  the  auc- 
tioneer to  account  for  the  value  of  the  goods,  than  there  would 
be  in  compelling  the  right  owner  to  lose  them,  or  the  purchaser 
from  the  auctioneer  to  pay  for  them." 

It  is  true  that  this  same  case  afterwards  came  before  the 
court,  and  it  was  held,  in  an  opinion  reported  in  Rogers  v.  ifuie, 
2  Cal.  571,  56  Am.  Dec.  363,  that  an  auctioneer  who  in  the  regu- 
lar course  of  his  business  receives  and  sells  stolen  goods,  and 
pays  over  the  proceeds  to  the  felon  without  notice  that  the 
goods  were  stolen,  is  not  liable  to  the  true  owner  as  for  a  con-^ 
version.  This  latter  decision,  however,  cannot  be  sustained 
on  principle,  is  opposed  to  the  great  weight  of  authority,  and 
has  been  practically  overruled  in  the  later  case  of  CerJcel  v. 
Waterman,  63  Cal.  34.  In  that  case  the  defendants,  who  were- 
commission  merchants,  sold  a  quantity  of  wheat,  supposing  it 
to  be  the  property  of  one  Williams,  and  paid  over  to  him  the 
proceeds  of  the  sale,  before  they  knew  of  the  claim  of  the 
plaintiff  in  that  action.  There  was  no  fraud  or  bad  faith,  but 
the  court  held  the  defendants  there  liable  for  the  conversion 
of  the  wheat. 

It  was  the  duty  of  the  defendant  in  this  case  to  know  for 
whom  he  acted,  and,  unless  he  was  willing  to  take  the  chances 
of  loss,  he  ought  to  have  satisfied  himself  that  his  principal 
was  able  to  save  him  harmless  if  in  the  matter  of  his  agency 
he  incurred  a  personal  liability  by  the  conversion  of  property 
not  belonging  to  such  principal. 

Judgment  and  order  affirmed. 

Rehearing  denied.  

CoiTVBRSioK,  What  Constitutes.  —  Both  he  who  sells  personalty  with- 
oat  anthority,  and  the  one  to  whom  such  property  U  sold,  are  guilty  of 
A.U.  art.  Rkf.,  Vol.  XXV.— 8 
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conversion:  Note  to  Boiling  v.  Klrhy,  24  Am.  St.  Rep.  797,  798;  VeUianv. 
Lewis,  15  Or.  539;  3  Am.  St.  Rep.  184.  A  broker  purchasing  property 
from  one  who  has  no  title,  for  value,  and  shipping  it  to  his  principal,  is 
liable  in  trover  to  the  true  owner:  Williams  v.  Merle,  11  Wend.  80;  25  Am. 
Dec.  604.  A  person  is  guilty  of  conversion  who  sells  property  of  another 
without  the  owner's  consent,  even  though  he  acts  as  the  agent  of  one  who 
claims  to  be  owner,  and  is  ignorant  of  his  principal's  want  of  authority: 
Kimball  v.  Billings,  55  Me.  147;  92  Am.  Dec.  581.  The  purchaser  in  good 
faith  of  stolen  goods  is  liable  in  trover  to  the  owner,  if  he  sold  them  subse- 
quently: Courtis  V.  Cane,  32  Vt.  232;  76  Am,  Deo.  174.  But  see  Spooner  v. 
Holmes,  102  Mass.  503;  3  Am.  Rep.  491. 


[In  Bank.] 

CuRTiss  V.  jEtna  Life  Insurance  Company. 

[90  Califoknia,  246.] 

Insubablb  Interest  —  Debt,  though  Barred  by  Statute  of  Limitations, 
Gives,  in  Life  of  Debtor. —  A  debt,  even  though  not  legally  collectible 
by  reason  of  the  bar  of  the  statute  of  limitations,  gives  to  the  creditor 
an  insurable  interest  in  the  life  of  his  debtor. 

Statute  of  Limitations,  Running  of,  not  Presumed  from  Allegation 
IN  Pleading  when.  —  An  allegation  in  a  pleading  showing  money  to 
have  been  loaned  at  a  date  sufficiently  remote  to  admit  of  the  running 
of  the  statute  of  limitations  raises  no  presumption  that  the  statute  has 
run.  But  when  the  allegation  is  consistent  with  the  opposite  conclu- 
sion, — that  is,  that  the  debt  is  not  barred, —  the  defense  must  be  raised 
by  plea. 

Ihsurablb  Interest  —  Contract  to  Advance  Money  to  Person  Gives,  in 
HIS  Life.  —  A  binding  contract  by  one  person  to  advance  money  to  an- 
other on  demand  gives  to  the  former  an  insurable  interest  in  the  life  of 
the  latter.  And  if  such  an  agreement,  to  be  valid,  must  be  in  writing, 
an  allegation  in  a  pleading  that  alleges  that  it  was  so  agreed  must  be 
held  to  imply  that  it  was  so  agreed  in  writing. 

Insurance  Policy —  Assignment  as  Collateral  Security  to  One  having 
No  Insurable  Interest.  —  A  policy  of  life  insurance  issued  to  a  credi- 
tor of  the  assured  may  be  assigned  by  such  creditor  as  collateral  security, 
and  the  assignee  may  enforce  payment  of  the  policy,  although  at  the 
time  of  the  assignment  he  had  no  insurable  interest  in  the  life  of  the 
assured,  and  notwithstanding  the  policy  expressly  provides  that  any 
claim  made  by  an  assignee  shall  be  subject  to  proof  of  interest.  An 
assignment  as  collateral  security  does  not  come  within  the  meaning  of 
such  provision.  The  assignee  in  such  case  is  a  mere  trustee  for  the 
assured. 

Iksubanob  Policy  is  Instrument  in  Writing  Executed  in  This  State 
WHEN.  —  A  policy  of  life  insurance  issued  by  an  insurance  company  of 
another  state,  which  expressly  provides  that  it  shall  not  be  operative 
antil  countersigned  by  the  general  agent  of  the  company  in  this  state, 
and  which  is  so  countersigned,  is  a  written  contract  executed  in  this 
state  within  the  meaning  of  the  statute  of  limitations. 
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Insurance  Company  Estopped  from  Alleging  Misrepresentation  as  to 
Insurable  Interest  when.  —  Although  it  does  not  appear  that  the 
creditor  of  a  persoa  whose  life  is  insured  was,  at  the  date  of  the  policy, 
bound  by  a  written  contract  to  advance  the  amount  of  the  policy,  if  it 
does  appear  that  future  advances  were  promised,  that  the  person  whoso 
life  was  insured  had  made  a  written  acknowledgment  of  a  considerable 
subsisting  indebtedness,  that  a  full  and  correct  statement  of  all  the 
facts  as  they  existed  was  made  to  the  company's  agent,  that  the  com- 
pany continued  to  receive  the  premiums  with  knowledge  of  the  facts, 
and  that  the  full  amount  of  the  policy  was  finally  advanced  by  the 
creditor,  the  company  will  be  estopped  from  alleging  a  misrepresenta- 
tion of  an  insurable  interest  to  the  full  amount  of  the  policy. 

Insurable  Interest  —  Whether  Assignee  has,  Immaterial  afper  Loss. 

—  After  a  loss  and  fixed  liability  have  attached  upon  a  policy  of  life 
insurance,  it  ia  of  no  concern  whatever  whether  an  assignee  has  or  haa 
not  au  interest  in  the  life  insured. 

Practice  —  Amendment  of  Compaint  during  Trial  Cures  Error  when. 

—  Where  evidence,  immaterial  when  admitted,  is  rendered  material  by 
an  amendment  of  the  complaint  during  the  trial,  the  error  is  cured. 

Action  upon  a  policy  of  life  insurance.  The  opinion  states 
the  case. 

Fox  and  Kellogg,  for  the  appellant. 

Charles  F.  Hanlon,  for  the  respondent. 

Beatty,  C.  J.  These  are  separate  appeals  in  the  same  case; 
the  first  from  the  judgment,  and  the  second  from  an  order 
denying  a  new  trial. 

The  action  is  by  the  assignee  of  a  policy  of  life  insurance 
effected  by  his  assignor  upon  the  life  of  a  third  person,  and 
the  principal  grounds  upon  which  it  is  defended  are,  want 
of  interest  in  the  insured  at  the  date  of  the  policy,  and  in 
plaintiff  at  the  date  of  the  assignment.  The  points  involved 
in  these  and  other  grounds  of  defense  are  raised  by  demurrer 
to  the  complaint,  motion  for  nonsuit,  and  by  numerous  ex- 
ceptions to  the  admission  and  exclusion  of  evidence,  and  to 
the  allowance  and  refusal  of  instructions  to  the  jury. 

It  is  scarcely  practicable  to  notice  each  separate  exception 
contained  in  the  record  and  referred  to  in  the  briefs,  but  we 
shall  endeavor  not  to  overlook  anything  essential  to  a  prop^ 
consideration  of  the  merits  of  the  appeals. 

First,  then,  as  to  the  points  raised  by  the  demurrer. 

It  appears  from  the  complaint  as  amended  that  the  policy 
was  issued  April  5,  1871,  to  Esther  C.  Curtiss,  for  the  sum  of 
ten  thousand  dollars,  on  the  life  of  one  Tucker;  and  with  re- 
spect to  her  interest  in  Tucker's  life,  it  is  alleged  "  that  at  the 
time  said  application  was  made,  the  said  Esther  Cordelia 


116  CuRTiss  V.  jEtna  Life  Insurance  Co.  [Cal. 

Curtiss  had  an  insurable  interest  in  the  life  of  Alfred  W. 
Tucker,  which  interest  was  as  follows:  The  said  Tucker  at 
the  time  was  indebted  to  the  said  Esther  C.  Curtiss  in  the  full 
Bum  of  four  thousand  dollars,  for  so  much  money  which  she 
had  before  that  time,  to  wit,  in  the  year  1866,  loaned  to  the 
Baid  Tucker  in  United  States  gold  coin,  at  his  special  instance 
and  request;  the  whole  of  which,  together  with  the  interest 
thereon  from  the  time  of  said  loan,  was  due  and  unpaid  on 
said  last-mentioned  date;  and  was  also  on  said  last-men- 
tioned date  further  indebted  to  the  said  Esther  C.  Curtiss  in 
the  sum  of  five  hundred  dollars,  or  thereabouts,  for  so  much 
money  before  that  time,  and  since  the  year  1866,  paid,  laid 
out,  and  expended  for  and  on  account  of  the  said  Tucker  by 
the  said  Esther  C.  Curtiss,  at  his  special  instance  and  request, 
together  with  the  interest  thereon.  And  on  the  day  applica- 
tion was  made  as  aforesaid,  and  immediately  prior  to  the 
making  of  the  same,  the  said  Esther  C.  Curtiss,  for  valuable 
consideration,  agreed  with  the  said  Tucker  to  loan  and  ad- 
vance money  thereafter  at  such  times  as  he  might  demand 
till  the  amounts  so  loaned  and  advanced,  in  the  aggregate, 
and  the  interest  thereon,  together  with  other  sums  so  due  as 
aforesaid,  and  the  interest  thereon,  should  amount  to  the  total 
Bum  of  ten  thousand  dollars.  And  plaintiff  avers,  on  his  in- 
formation and  belief,  that  afterward,  to  wit,  subsequently  to 
the  making  of  said  application  and  the  issuance  of  said  pol- 
icy, and  in  pursuance  of  said  agreement  between  the  said 
Esther  C.  Curtiss  and  the  said  Tucker,  she,  the  said  Esther 
C.  Curtiss,  at  various  times  loaned  and  advanced  to  said 
Tucker  various  sums  of  money,  which,  together  with  the  in- 
terest theron,  and  the  said  sums  of  four  thousand  dollars,  and 
five  hundred  dollars,  and  the  interest  due  thereon,  amounted 
in  all  to  the  sum  of  ten  thousand  dollars,  and  the  whole  of 
which  was  unpaid  and  due  from  said  Tucker  to  said  Esther 
C.  Curtiss  at  the  time  of  his  death  as  herein  stated,  and  no 
part  of  which  has  ever  been  paid.  All  of  which  was  com- 
municated to  and  known  by  the  defendant  at  the  time  said 
application  was  made,  and  before  and  at  the  time  of  the»issu- 
ance  of  the  said  policy." 

Appellant  contends  that  these  allegations  disclose  no  insur- 
able interest  in  Mrs.  Curtiss  within  the  meaning  of  section 
2763  of  the  Civil  Code. 

It  is  to  be  observed,  however,  that  at  the  date  of  the  policy 
the  Civil  Code  had  not  been  enacted;  and  the  question  is,  not 
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whether  the  policy  is  obnoxious  to  the  provision  referred  to, 
but  whether  it  was  rendered  invalid  by  any  rule  or  principle 
of  the  common  law.  There  may  be  no  difference  between  the 
two;  and  indeed  it  may  be  allowed  that  the  code  provision  is 
an  indication  of  what,  in  the  opinion  of  the  legislature,  the 
common-law  rule  was;  but  if  there  is  a  difference,  it  is  by 
the  common  law,  and  not  by  the  code,  that  the  validity  of 
the  policy  must  be  tested. 

Bearing  this  in  mind,  we  proceed  to  consider  the  specific 
objections  of  counsel  for  appellant  to  the  statement  of  Mrs. 
Curtiss's  interest. 

He  claims  that  it  appears  from  the  allegations  of  the  com- 
plaint that  her  right  to  recover  the  four  thousand  dollars 
loaned  in  1866,  and  the  five  hundred  dollars  advanced  after 
1866,  was,  at  the  date  of  the  policy,  barred  by  the  statute  of 
limitations,  and  consequently  that  Tucker  was  under  no  legal 
obligation  to  repay  any  part  of  these  sums  or  of  the  interest 
thereon;  and  he  contends  that  the  alleged  agreement  to  ad- 
vance other  money,  sufficient,  with  the  sums  previously 
advanced,  to  amount  to  ten  thousand  dollars,  was  void  under 
the  statute  of  frauds,  because,  presumably,  it  was  not  in  writ- 
ing, and  not  to  be  performed  within  one  year. 

As  to  the  first  proposition,  the  cases  se<3m  to  hold  that  a 
debt,  even  though  not  legally  collectible  by  reason  of  the  bar 
of  the  statute,  gives  an  insurable  interest:  1  May  on  Insur- 
ance, sec.  108;  Bliss  on  Life  Insurance,  sec.  28,  and  cases 
cited.  But,  aside  from  this,  we  think  it  does  not  appear  from 
the  complaint  itself  that  at  the  date  of  the  policy  the  obliga- 
tions of  Tucker  to  Mrs.  Curtiss  were  barred  by  the  statute. 
The  case  of  Borland  v.  Borland,  66  Cal.  189,  cited  by  counsel, 
is  not  in  point.  It  was  merely  held  in  that  case  as  a  rule  of 
evidence  that  an  advance  of  money  being  proved,  and  no  time 
for  repayment  mentioned,  the  presumption  is,  that  it  is  pay- 
able on  demand,  and  that  the  statute  begins  to  run  immedi- 
ately. Here,  however,  the  question  is  as  to  a  rule  of  pleading, 
and  we  do  not  understand  that  a  complaint  showing  money 
to  have  been  loaned  at  a  date  sufficiently  remote  to  admit  of 
the  running  of  the  statute  raises  a  presumption  that  it  has 
run.  On  the  contrary,  when  the  allegation  is  consistent  with 
the  opposite  conclusion,  i.  e.,  that  the  ^ebt  is  not  barred,  the 
defense  must  be  raised  by  plea:  Kraner  v.  Halsey,  82  Cal. 
210;  Boe  v.  Sanger,  78  Cal.  151;  Wise  v.  Hogan,  77  Cal.  187, 
and  cases  cited.     Here  the  allegation  that  Tucker  became 


118  CUBTISS   V.  -^TNA    LiFB   INSURANCE    Co.  [CaL 

indebted  more  than  four  years  prior  to  the  date  of  the  policy 
is  entirely  consistent  with  the  fact  of  an  original  promise  in 
writing  to  pay  at  a  date  within  four  years,  or  with  a  written 
acknowledgment  of  the  debt,  subsequently  made,  and  an  ex- 
press or  implied  promise  to  pay  it. 

As  to  the  proposition  that  the  agreement  of  Mrs.  Curtiss  to 
advance  other  moneys  was  void,  the  rule  of  pleading  is  also 
ajT  linst  the  contention  of  appellant.  If  the  agreement,  to  be 
yalid,  must  have  been  in  writing,  then  the  allegation  that  it 
was  so  agreed  is  held  to  imply  that  it  was  so  agreed  in  writ- 
ing: Broder  v.  Conklin,  77  Cal.  336,  and  cases  cited. 

So  far,  then,  as  the  complaint  is  concerned,  it  clearly  shows 
an  indebtedness  from  Tucker  to  Mrs.  Curtiss,  at  the  date  of 
the  policy,  amounting  to  four  thousand  five  hundred  dollars, 
exclusive  of  interest,  and  to  that  extent  there  can  be  no  ques- 
tion that  it  shows  her  to  have  had  an  insurable  interest  in  hia 
life. 

But  did  she  have  any  interest  beyond  the  amount  of  the 
then  existing  indebtedness?  In  other  words,  did  her  agree- 
ment to  advance  Tucker,  on  his  demand,  the  balance  of  tea 
thousand  dollars  create  an  additional  interest? 

It  has  been  held  that  a  surety  on  an  official  bond  has  an 
Insurable  interest  in  the  life  of  his  principal,  although  there 
has  been  no  breach  of  the  bond  at  the  date  of  the  application 
for  the  policy;  and  that  he  may  recover  the  full  amount  of 
the  sum  insured,  although  no  breach  of  the  bond  has  ensued: 
Scott  v.  Dickson,  108  Pa.  St.  6;  56  Am.  Rep.  192.  This  con- 
clusion was  based  upon  the  ground  that  the  contingent  liabil- 
ity of  a  surety  brings  him  within  the  common  law  principle 
that  the  only  thing  essential  to  relieve  the  policy  of  the  char- 
ter of  a  gaming  or  wagering  contract  is,  "  that  it  shall  be  ob- 
tained in  good  faith,  and  not  for  the  purpose  of  speculating 
upon  the  hazard  of  a  life  in  which  the  assured  has  no  interest "; 
citing  Connecticut  Life  Ins.  Co.  v.  Schaefer^  94  U.  S.  457.  Upon 
the  same  principle,  it  must  have  been  held  at  common  law 
that  a  binding  contract  by  Mrs.  Curtiss  to  advance  money  to 
Tucker,  on  his  demand,  gave  her  an  insurable  interest  in  his 
life. 

We  come  next  to  the  question  whether  the  complaint  was 
bad  because  of  a  failure' to  allege  that  plaintiff,  at  the  d»te  of 
the  assignment  to  him,  had  an  insurable  interest  in  the  life 
of  Tucker. 

The  allegation  of  the  complaint  is,  that  on  the  twelfth  day 
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of  January,  1880,  said  Esther  C.  Curtiss,  for  a  valuable  con- 
eideration,  to  wit,  the  sum  of  ten  thousand  dollars  and  up- 
wards, and  in  accordance  with  the  terms  of  said  policy, 
assigned,  etc.,  to  plaintiff;  and  a  copy  of  the  assignment, 
attached  as  an  exhibit  to  the  complaint,  is  referred  to  and 
made  a  part  thereof.  Referring  to  the  assignment,  it  appears 
from  its  terms  to  have  been  made  as  collateral.  There  may 
be  some  ambiguity  or  uncertainty  about  the  meaning  of  this 
allegation,  construed  with  reference  to  the  terms  of  the  assign- 
ment as  set  out  in  the  exhibit,  but  no  such  objection  was 
specified  in  the  demurrer,  and  upon  a  general  demurrer  we 
think  the  complaint  must  be  held  to  allege  an  assignment  of 
the  policy  as  collateral  security  for  the  repayment  of  ten  thou- 
sand dollars  and  upwards  advanced  by  plaintiff  to  the  assured. 

So  far  as  it  is  affected  by  the  law  of  this  state  as  it  existed 
at  the  date  of  the  assignment,  there  can  be  no  doubt  of  the 
validity  of  the  transfer.  By  section  2764  of  the  Civil  Code  it 
is  provided  that  "a  policy  of  insurance  on  life  or  health  may 
pass  by  transfer,  will,  or  succession  to  any  person,  whether  he 
has  an  insurable  interest  or  not,  and  such  person  may  recover 
upon  it  whatever  the  insured  might  have  recovered."  It  may 
be,  however,  nothwithstanding  this  provision,  that  the  parties 
to  a  life  policy  can  make  a  valid  stipulation  against  an  assign- 
ment to  one  who  has  no  insurable  interest  in  the  life  insured; 
but  whether  they  could  or  not,  we  have  no  doubt  that  such  a 
stipulation  in  a  policy  issued,  as  this  policy  was,  before  the 
enactment  of  the  code  remains  of  binding  force.  It  is  neces- 
sary, therefore,  to  consider  the  terms  of  the  policy  in  dispos- 
ing of  this  point. 

By  its  express  terms  the  amount  insured  is  made  payable 
"  to  Esther  C.  Curtiss,  her  executors,  administrators,  or  assigns, 
within  ninety  days  after  notice  and  proof  of  the  death  of  the 
insured,  etc.";  but  it  is,  in  another  clause,  provided  that  any 
claim  "made  by  any  assignee  shall  be  subject  to  proof  of 
interest." 

Does  this  proviso  apply  to  an  assignee  who  holds  the  policy 
merely  as  collateral  security  for  the  repayment  of  money 
advanced  to  or  for  the  insured?     We  hold  that  it  does  not. 

The  law  against  assignments  to  parties  without  interest 
(where  such  is  the  law),  and  stipulations  against  such  assign- 
ments, are  based  upon  the  same  motives  and  policy,  and 
neither  one  nor  the  other  applies  to  assignments  by  way  of 
security.     The  assignee  in  such  case  is  a  mere  trustee  for  the 


120  CuRTiss  V.  Mtna  Life  Insubancb  Co.  [Cal. 

insured.  What  he  collects  on  the  policy  he  collects  for  him, 
and  must  apply  it  to  the  payment  of  the  debt  secured,  account- 
ing for  any  surplus.  So  regarded,  such  assignments  do  not 
involve  the  mischief  which  the  common  law  or  the  contract 
of  the  parties  was  designed  to  prevent,  and  are  consequently 
not  within  the  meaning  of  the  proviso  in  this  policy.  In  the 
case  of  Warnock  v.  Davis,  104  U.  S.  775,  where  it  was  held 
that  an  assignment  to  one  who  had  no  insurable  interest  was 
invalid  in  other  respects,  the  assignee  was  nevertheless 
allowed  the  advances  for  which  the  policy  was  security. 
The  principle  of  that  decision  sustains  our  conclusion  on  this 
point. 

It  was  not  necessary,  therefore,  that  the  plaintiff  should 
allege  any  interest  in  the  life  of  Tucker.  If  it  was  necessary 
that  he  should  allege  an  indebtedness  from  the  insured  to 
him,  we  think  the  fact  was  sufficiently  alleged  as  against  a 
general  demurrer;  and  if  it  was  necessary  to  allege  pre- 
liminary proof  to  defendant  of  such  indebtedness,  we  think 
that  allegation  is  comprised  in  the  general  allegation  that 
**all  conditions  on  the  part  of  E.  C.  Curtiss  and  plaintiff 
have  been  performed." 

The  demurrer  to  the  complaint  was  properly  overruled, 
and  this  conclusion  disposes  of  the  appeal  from  the  judg- 
ment, which  is  accordingly  affirmed. 

With  respect  to  the  appeal  from  the  order  denying  a  new 
trial,  it  is  clear,  if  our  conclusions  above  stated  are  correct? 
that  the  superior  court  did  not  err  in  overruling  defendant's 
objection  to  the  admission  of  any  testimony  in  support  of  the 
complaint. 

Nor  did  the  superior  court  err  in  overruling  the  motion  for 
a  nonsuit. 

Only  one  of  the  grounds  of  this  motion  remains  to  be  no- 
ticed, the  others  being  disposed  of  by  what  has  already  been 
eaid. 

This  action  was  commenced  more  than  two  years  after  the 
liability  of  defendant  accrued,  and  if  the  policy  was  executed 
out  of  this  state,  the  right  of  action  was  barred  by  section 
S39  of  the  Code  of  Civil  Procedure. 

The  complaint  alleges  that  the  policy,  a  copy  of  which  is 
made  part  thereof,  was  executed  in  California,  April  5,  1871. 
The  answer  admits  the  genuineness  and  due  execution  of 
the  policy,  a  copy  of  which  is  annexed  to  the  complaint,  but 
denies  that  it  was  executed  in  California,  alleging,  on  the 
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contrary,  that  it  was  executed  in  Connecticut  on  the  14th  of 
March,  1871,  and  pleading  the  bar  of  the  statute. 

The  plaintiff  did  not  introduce  the  policy  in  evidence  at 
the  trial,  and  the  contention  of  the  defendant  is,  that  he 
therefore  did  not  prove  a  policy  executed  in  California,  and 
consequently  that  he  should  have  been  nonsuited  on  the  plea 
of  the  statute  of  limitations. 

But  even  if  we  admitted  that  with  respect  to  this  plea  the 
burden  of  proof  was  on  the  plaintiff,  —  which  we  do  not,  — 
the  contention  of  defendant  could  not  be  sustained. 

The  last  clause  of  the  policy  was  in  these  words:  "  In  wit- 
ness whereof,  the  said  ^tna  Life  Insurance  Company  have, 
by  their  president  and  secretary,  signed  and  executed  this 
contract  in  the  city  of  Hartford  this  fourteenth  day  of  March, 
1871,  but  the  same  shall  not  be  operative  until  countersigned 
by  M.  P.  Morse,  general  agent  at  San  Francisco,  California"; 
following  which  came  the  signatures,  "E.  A.  Bulkeley,  Presi- 
dent; T.  0.  Center,  Secretary";  and  then  the  following: 
"Countersigned  at  San  Francisco  this  fifth  day  of  April, 
1871.  •  M.  P.  Morse,  General  Agent." 

All  this  appeared  by  the  copy  set  out  in  the  complaint,  the 
correctness  of  which  was  expressly  admitted  by  the  answer. 
It  appeared,  therefore,  on  the  face  of  the  pleadings,  that  the 
policy,  although  partly  executed  at  Hartford,  on  March  14th, 
was  not  fully  executed  or  operative  until  countersigned,  some 
time  afterward,  by  the  general  agent  at  San  Francisco.  The 
plaintifiF  also  testified  at  the  trial  that  Morse  countersigned 
the  policy  at  San  Francisco  after  it  was  returned  from  Con- 
necticut, and  this  testimony  was  admitted  without  objection. 
The  motion  for  a  nonsuit  was  properly  denied. 

There  are  numerous  specifications  bf  particulars  in  which 
the  evidence  is  insuflBcient  to  support  the  verdict  of  the  jury, 
as  to  which  we  say  that  it  appears  very  plainly  from  the  tes- 
timony that  the  procuring  of  the  policy  in  question  by  Mrs 
Curtiss  was  a  perfectly  honest  and  legitimate  transaction. 
She  had  advanced  large  sums  to  Tucker,  and  there  is  very 
satisfactory  evidence  that  shortly  before  the  issuance  of  the 
policy.  Tucker,  in  applying  for  an  additional  advance,  bad 
distinctly  acknowledged,  in  writing  subscribed  by  him,  an 
existing  indebtedness  of  between  five  and  six  thousand  dol- 
lars, and  this  acknowledgment  was  not  qualified  by  any 
promise  to  pay  upon  a  contingency,  as  in  Curtis  v.  Sacra- 
mento, 70  Cal.  414,  or  by  any  declaration  inconsistent  with 
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an  intention  to  pay.  It  does  not  appear  that  Mrs.  Curtiss 
was,  at  the  date  of  the  policy,  bound  by  any  contract  in  writ- 
ing to  advance  Tucker  the  balance  of  the  ten  thousand 
dollars,  but  she  had  promised  advances  to  a  considerable 
amount,  and  there  is  evidence  that  she  made  them.  It  also 
appears  that  her  written  answers  to  questions  contained  in  or 
accompanying  her  application  for  the  policy  were  filled  in  by 
the  agent  of  defendant,  after  a  full  and  correct  statement  of 
all  the  facts  as  they  existed.  This  is  clearly  and  distinctly 
proved  by  the  testimony  of  the  agent  who  took  the  applica- 
tion. With  this  knowledge,  which  must  be  imputed  to  the 
company,  it  issued  the  policy,  and  continued  to  receive  the 
premiums  during  the  lifetime  of  Tucker,  i.  e.,  for  a  period  of 
nine  years,  during  which  time  Mrs.  Curtiss,  on  the  faith  of 
the  policy,  made  advances  which,  with  the  old  debt  and  in- 
terest accruing,  must  have  exceeded  ten  thousand  dollars. 
Under  these  circumstances,  we  think  it  does  not  lie  in  the 
mouth  of  the  defendant  to  charge  her  with  misrepresentation 
in  stating  in  her  application  that  she  had  an  insurable  in- 
terest to  the  full  amount  of  the  policy,  although,  as  matter  of 
strict  law,  her  interest  at  that  time  may  not  have  amounted 
to  so  much.  Her  interest  was,  we  think,  sufficiently  proven 
to  sustain  the  verdict. 

As  to  the  alleged  failure  to  prove  an  insurable  interest  in 
plaintiff  at  the  date  of  the  assignment,  we  have  shown  that 
none  is  required  to  support  an  assignment  by  way  of  collat- 
eral security. 

It  was  clearly  proved  that  Mrs.  Curtiss  was  largely  indebted 
to  plaintiff  at  the  time  of  the  assignment,  at  the  time  of 
Tucker's  death,  when  the  policy  became  payable,  and  at  the 
time  of  her  own  death.  This  gave  plaintiff  a  right  of  action  on 
the  policy,  and  all  the  questions  which  defendant  attempts  to 
raise  about  the  payment  or  release  of  the  indebtedness  from 
Mrs.  Curtiss  to  plaintiff,  subsequent  to  the  time  when  the  loss 
became  payable,  are  out  of  place  here.  Those  are  questions 
which  can  only  arise  between  plaintiff  and  the  heirs  or  other 
representatives  of  Mrs.  Curtiss,  they  alone  being  concerned  in 
a  proper  application  or  distribution  of  the  proceeds  of  the 
policy.  After  a  loss  and  fixed  liability  attached,  it  is  of  no 
concern  whatever  to  the  insurer  whether  an  assignee  has  or 
has  not  an  interest  in  the  life  insured. 

As  to  the  alleged  errors  of  law,  many  of  them  are  disposed 
of  by  what  has  already  been  said. 
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Some  evidence  admitted  against  the  objection  of  defendant 
was  immaterial  at  the  time  it  was  so  admitted,  but  the  com- 
plaint was  subsequently  amended  before  the  close  of  the  trial,, 
so  as  to  make  this  evidence  material.     This  cured  the  error. 

We  find  no  material  error  in  the  instructions  upon  which 
the  case  was  submitted  to  the  jury,  except  that  they  are  ia 
some  respects  too  favorable  to  the  defendant. 

Judgment  and  order  affirmed. 

Rehearing  denied.  

Life  Insurance  —  Insurable  Interest  —  Debtor  and  Crsditob  — 
Statute  of  Limitations.  —  A  creditor  has  an  insurable  interest  in  hi* 
debtor  sufficient  to  sustain  an  insurance  policy,  even  though  the  debt  be 
barred  by  the  statute  of  limitations:  Rawla  v.  American  etc.  Ins.  Co.,  27 
N.  Y.  282;  84  Am.  Dec.  280,  and  note;  Rittler  v.  Smith,  70  Md.  261. 

Life  Insurance.  — Insurable  Interest  Arising  by  Contract:  Seenot* 
to  Morrell  v.  Trenton  Ina.  Co.,  57  Am.  Dec.  97;  also  note  to  Shaw  v.  jEtna 
Ins.  Co.,  8  Am.  Rep.  152.  An  interest  held  under  an  executory  contract  for 
conveyance  is  a  valid  subject  of  insurance:  Oilman  v.  Ins.  Co.,  81  Me.  488. 
See  Stokes  v.  Amerman,  121  N.  Y.  337. 

Life  Insurance  —  Assignability  of  Policy  to  One  having  No  Insur- 
able Interest.  —  A  policy  on  one's  life  may  be  effectually  assigned  by  him 
to  any  person  having  no  insurable  interest  in  his  life:  Bursinger  v.  Bank,  67 
Wis.  75;  58  Am.  Rep.  848,  and  extended  note.  See  also  extended  note  to 
Cwrier  v.  Continental  etc.  Ins.  Co.,  52  Am.  Rep.  142;  extended  note  to  Sin- 
gleton  v.  St.  Louis  Ins.  Co.,  27  Am.  Rep.  327;  note  to  Morrell  v.  Trenton  Ins. 
Co.,  57  Am.  Dec.  103.  Any  one  may  take  an  insurance  policy  on  his  life  and 
make  a.valid  assignment  of  it,  notwithstanding  the  fact  that  the  assignees 
have  no  insurable  interest  in  his  life:  Milnerv,  Botvman,  119  Ind.  448;  Bren- 
nan  v.  Franey,  142  Pa.  St.  .301;  Souder  v.  Home  etc.  Society,  72  Md.  511; 
Lenig  v.  Eisenhart,  127  Pa.  St.  60;  contra,  see  Roller  v.  Moore,  86  Va.  512. 

Life  Insurance  —  Right  of  Company  to  Question  Insurable  Interest 
of  Beneficiary.  —  An  insurance  company  cannot  urge  a  want  of  insurable 
interest  in  the  beneficiary  as  a  defease  to  an  action  on  the  policy:  Pacific  etc 
Int.  Co.  V.  Williams,  79  Tex.  633. 
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[90  California,  307.] 
Statute  of  Frauds  —  Receipt  Given  by  Vendor  of  Land  is  Contract 
FOR  Sale  of  Land  when.  —  A  memorandum  signed  by  a  vendor  of 
land,  acknowledging  the  receipt  of  a  certain  sum  of  money  as  a  deposit 
and  part  payment  on  account  of  a  sale  of  certain  land  therein  described^ 
for  a  price  specified,  and  providing  that  the  deposit  shall  be  forfeited  if 
the  further  payments  of  purchase-money  therein  specified  are  not  made, 
and  that  it  shall  be  returned  to  the  purchaser  if  the  title  prove  to  be  de- 
fective, is  not  an  agreement  for  the  purchase  of  an  option,  but  ia  a  con- 
tract for  the  sale  of  lands. 
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SiATtm  OF  Frauds  —  Memorandxtm  of  Sale  or  Land  Sufticient  to  Sat. 
isrz.  — A  memorandum  signed  by  a  vendor  of  land  acknowledging  the 
receipt  of  a  deposit  on  account  of  the  purchase  price  satisfies  the  statute 
of  frauds,  although  it  is  not  signed  by  the  purchaser;  and  its  execution 
and  delivery  by  the  vendor  to  the  vendee  are  a  sufficient  consideration 
to  support  a  promise  on  the  part  of  the  latter  to  pay  the  money  therein 
named  as  the  price  of  the  land. 

Vendor  and  Purchaser— Examination  or  Titlk  to  Land,  Reasonable 
Tims  fob,  Implied  when.  — Where  a  memorandum  of  the  sale  of  land 
provides  for  the  "title  to  prove  good,  or  no  sale,  and  this  deposit  to  be 
returned,"  but  specifies  no  time  within  which  the  examination  of  the 
title  is  to  be  made,  a  reasonable  time  is  implied. 

Vbndob  and  Purchaser —  Abstract  of  Title  to  Land,  Purchaser  Bound 
TO  Provide.  —  Where  the  parties  to  a  contract  for  the  sale  of  laud  do  not 
agree  that  the  condition  of  the  title  shall  be  ascertained  from  any  par- 
ticular abstract,  nor  from  an  abstract  to  be  furnished  by  the  vendor,  it 
is  incumbent  upon  the  purchaser  to  provide  the  abstract,  and  to  satisfy 
himself  as  to  the  condition  of  the  title. 

Defects  in  Title  to  Land,  Duty  of  Purchaser  to  Point  out.  —  A 
purchaser  who  undertakes  to  examine  the  title  to  land  for  the  purpose 
of  determining  whether  it  is  good  or  not  is  bound  to  make  a  complete 
examination  thereof,  and  to  point  out  the  defects,  if  any,  to  the  vendor, 
who,  in  the  absence  of  any  time  fixed  by  agreement,  will  then  have  a 
reasonable  time  within  which  to  remove  those  defects,  and  if  the  vendor 
fails  within  such  time  to  remedy  the  defects  thus  pointed  out,  the  pur- 
chaser, in  any  action  to  recover  the  purchase-money  or  deposit  paid  by 
him  upon  the  ground  that  the  title  is  defective,  is  limited  to  such  de- 
fects as  were  then  pointed  out. 

Vbndor  and  Purchaser  —  Conditiqn  that  Vendor's  Title  is  Good 
Implied  in  Contract  for  Sale  of  Land.  —  In  every  executory  con- 
tract for  the  sale  of  land  there  is  an  implied  condition  that  the  title  of 
the  vendor  is  good,  and  that  he  will  transfer  to  the  purchaser,  by  his  deed 
«f  conveyance,  a  title  unencumbered  and  without  defect.  This  condi- 
tion is,  however,  sufficiently  complied  with  if  he  is  able  to  give  a  good 
title  at  the  time  when,  by  the  terms  of  his  contract  of  sale,  he  ts  called 
upon  to  make  a  conveyance,  and  he  has  no  right  to  recover  back  the  de- 
posit paid  by  him,  merely  because  the  vendor's  title  was  defective  at  the 
date  of  the  contract. 

Vbndor  of  Land  need  not  be  Absolute  Owner  when  he  Contracts 
TO  Sell  It.  —  It  is  not  necessary  that  a  vendor  of  land  be  the  absolute 
owner  thereof  at  the  time  when  he  enters  into  an  agreement  to  sell  it. 
If  the  agreement  is  made  by  him  in  good  faith,  and  he  has  at  the  time 
such  an  interest  in  the  land,  or  is  so  situated  in  reference  thereto,  that 
he  can  carry  into  effect  the  agreement  on  his  part  at  the  time  when  he 
has  agreed  so  to  do,  it  will  be  upheld. 

Vbndor  and  Purchaser  —  Deposit  on  Sale  of  Land,  Action  to  Rb- 
C»VBR,  WHEN  ONLY  MAINTAINABLE. — It  is  only  when  the  vendor  of 
land  is  guilty  of  fraud,  either  at  the  time  of  entering  into  the  contract 
of  sale  knowing  that  it  was  out  of  his  power  to  perform  it,  or  by  his 
subsequent  acts  in  putting  it  out  of  his  power  to  perform,  that  the  pur- 
chaser is  entitled  to  treat  the  contract  as  rescinded,  and  to  bring  his  ao* 
iion  to  recover  the  deposit. 
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Vendor  and  Purchaser  —  Vendee  of  Land  not  Entitled  to  Convey- 
ance UNTIL  Full  Payment  of  Purchase-money,  —  The  general  rul& 
is,  that  the  purchaser  of  land  is  iiot  entitled  to  a  conveyance  until  full 
payment  of  the  purchase-money,  and  that  the  acts  of  payment  and  con- 
veyance being  mutual  and  dependent,  neither  party  is  in  default  until 
after  tender  and  demand  by  the  other. 

Vkndor  AND  Purchaser  —  Purchaser  of  Land  not  Entitled  to  Rescind 
Contract  of  Sale  cannot  Maintain  Action  to  Recover  Deposit, 
—  A  purchaser  of  laud  cannot  maintain  an  action  upon  a  contract  of 
sale  which  he  has  no  right  to  rescind,  without  full  performance  on  bi» 
part  prior  to  the  default  of.  the  vendor;  and  without  alleging  or  proving 
aach  performance,  he  cannot  maintain  an  action  to  recover  purchase- 
money  paid  in  part  performance  of  his  contract,  while  it  is  still  in  exist- 
ence and  uncompleted. 

Action  to  recover  a  deposit  made  on  a  sale  of  real  estate. 
The  opinion  states  the  case. 

Olney,  Chickering,  and  Thomas,  for  the  appellants. 

T.  C.  Van  Ness  and  John  J.  Roche,  for  the  respondent. 

Harrison,  J.  During  the  month  of  August,  1887,  there 
was  great  excitement  in  the  real  estate  market  in  the  county 
of  Santa  Clara,  popularly  known  as  a  "boom."  This  excite- 
ment subsided  at  about  the  end  of  that  month,  and  thereafter 
it  became  much  more  diflBcult  to  sell  real  estate  in  that 
county.  During  this  period,  viz.,  August  15,  1887,  one  A.  H. 
Albers,  who  was  the  owner  of  the  tract  of  land  described  in 
the  instrument  hereinafter  set  forth,  made  a  contract  with  the 
defendants,  Montgomery  and  Rea,  for  the  sale  of  the  tract  to 
them  for  the  sum  of  twenty-nine  thousand  dollars,  of  which 
they  paid  him  one  thousand  dollars  as  a  part  payment,  and 
were  to  pay  the  remainder  on  or  before  January  1,  1888. 
Montgomery  and  Rea  were  real  estate  brokers,  and  were  act- 
ing in  this  matter  as  the  agents  of  the  defendant  Chase,  and 
the  money  which  they  then  paid  to  Albers  as  part  payment 
upon  said  purchase  had  been  previously  placed  in  their  hands 
by  Chase  for  the  purpose  of  investing  in  real  estate  as  a  spec- 
ulation. They  took  the  contract  in  their  own  names,  for  the 
reason  that  it  was  uncertain  whether  Chase  would  approve 
the  purchase.  Chase,  however,  did  approve  the  purchase  as 
soon  as  informed  thereof,  and  prior  to  the  twentieth  day  of 
August.  On  the  twentieth  day  of  August,  1887,  one  Law- 
rence, as  the  agent  of  the  plaintiff,  and  acting  in  his  behalf, 
entered  into  negotiations  with  Montgomery  and  Rea  for  the 
purchase  of  this  tract  of  land,  and  after  being  informed  of  the 
nature  of  the  interest  therein  held  by  Chase,  agreed  with  them 
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upon  the  terms  of  purchase,  and  thereafter,  upon  the  same 
■day,  in  pursuance  of  said  agreement,  the  plaintiff  paid  to 
Montgomery  and  Rea  the  sum  of  five  hundred  dollars,  and 
received  from  them  the  following  instrument:  — 

"Received,  San  Jose,  August  20,  1887,  from  George  Easton, 
by  Lawrence,  the  sum  of  ($500)  five  hundred  dollars,  in  gold 
coin,  being  a  deposit  and  part  payment  on  account  of  bargain 
And  sale  made  to  h this  day,  to  a  certain  lot,  tract,  or  par- 
cel of  land  lying,  situate,  and  being  in  the  county  of  Santa 
Clara,  state  of  California,  and  bounded  and  described  as  fol- 
lows: Being  187  acres,  known  as  Albers  Place,  situate  on 
Albers  road,  bounded  on  the  east  by  Albers  road,  and  on  the 
south  by  Storey  road,  said  farm  having  been  sold  to  said 
Easton  this  day  for  the  sum  of  ($46,750)  forty-six  thousand 
seven  hundred  and  fifty  dollars,  in  gold  coin,  the  balance  to 
be  paid  as  follows:  Forty-five  hundred  dollars  on  or  before 
Monday,  August  22,  at  one  o'clock,  p.  m.,  one  third  of  pur- 
chase price  within  thirty  days,  and  balance  on  or  before  two 
years,  at  seven  per  cent  from  date,  or  this  deposit  to  be  for- 
feited without  recourse.  Title  to  prove  good,  or  no  sale,  and 
this  deposit  to  be  returned.  The  said  deposit  is  to  remain  in 
the  hands  of  Montgomery  and  Rea,  the  agents  making  this 
sale,  until  the  title  passes.  And  they  are  authorized  to  return 
the  same  to  the  buyer  if  the  title  is  defective. 
"  C.  M.  Chase, 
"  By  Montgomery  and  Rea,  Real  Estate  Agents." 

August  22,  1887,  the  plaintiff  paid  the  sura  of  $4,500, 
named  in  the  instrument  to  be  paid  on  that  day,  and  on 
September  19,  1887,  he  paid  the  further  sum  of  $666.67,  and 
delivered  to  Montgomery  and  Rea  a  note  of  Lawrence  for 
$333.33,  for  which  he  received  from  them  the  following  in- 
strument: — 
"$1,000.  San  Jose,  Sept.  19,  1887. 

"Received  from  George  Easton,  by  Lawrence  and  Lyons, 
one  thousand  dollars,  in  consideration  of  which  the  time  for 
payment  on  the  rancho  Coronado  is  extended  thirty  days. 
The  above  payment  is  on  account  of  the  purchase  price. 

"C.  M.  Chase, 
"  By  Montgomery  and  Rea." 

Thereafter  the  plaintiff  commenced  this  action  to  recover 
from  the  defendants  the  amount  of  money  so  paid  by  him, 
And  for  a  cancellation  of  the  note  of  Lawrence.    The  transcript 
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does  not  show  the  date  at  which  action  was  commenced,  but 
alleges  that  prior  thereto,  viz.,  September  28,  1887,  he  de- 
manded from  the  defendants  a  return  of  the  money  and  of  the 
note,  which  was  refused. 

The  instrument  above  set  forth  is  not  an  agreement  for  the 
purchase  of  an  option,  but  is  a  contract  for  the  sale  of  lands: 
Benson  v.  Shotwell,  87  Cal.  49.  It  is  more  in  the  nature  of  a 
memorandum  to  satisfy  the  statute  of  frauds,  than  a  contract 
embracing  all  of  the  terms  of  the  agreement  between  the  par- 
ties. Being  signed  by  Chase,  it  satisfies  the  statute  of  frauds 
so  far  as  to  be  capable  of  enforcement  against  him,  and  its 
execution  by  him  and  delivery  to  the  plaintifiF  is  a  sufficient 
consideration  for  the  support  of  a  promise  on  the  part  of  the 
plaintiff  to  pay  the  money  therein  named  as  the  price  of  the 
land:  Cavanaugh  v.  Casselman,  88  Cal.  543.  There  is  no 
mention  in  it  of  the  time  at  which  a  conveyance  of  the  land 
is  to  be  made,  or  within  which  an  examination  of  the  title  is 
to  be  had.  Ordinarily,  parties  entering  into  an  executory 
agreement  for  the  purchase  and  sale  of  real  estate  make  pro- 
vision therein,  in  these  respects,  specifying  the  time  allowed 
for  examination  of  the  title,  for  furnishing  abstract,  making 
report  of  defects  and  objections,  specifying  the  time  within 
which  the  vendor  may  thereafter  make  his  title  good,  and  the 
character  of  the  conveyance  to  be  executed  by  him;  but  in 
the  haste  attendant  upon  the  excitement  of  a  *'  boom,"  these 
formal  provisions  are  frequently  omitted,  and  the  construc- 
tion of  the  contract  is  left  to  implication  or  established  rules. 

It  is  evident  from  the  provision  inserted  in  the  memoran- 
dum, "title  to  prove  good,  or  no  sale,  and  this  deposit  to  be 
returned,"  that  it  was  contemplated  by  the  parties  that  an 
examination  of  the  title  was  to  be  fnade  on  behalf  of  the 
plaintiff,  and  that  upon  such  examination  it  might  be  found 
defective.  As  no  time  was  specified  within  which  such  ex- 
amination should  be  made,  a  reasonable  time  therefor  was 
implied:  Allen  v.  Atkinson,  21  Mich.  351.  The  parties  did 
not  agree  that  the  condition  of  the  title  should  be  ascertained 
from  any  particular  abstract,  or  from  an  abstract  to  be  fur- 
nished by  Chase,  and  in  this  respect  the  case  is  distinguish- 
able from  Smith  v.  Taylor,  82  Cal.  533,  and  from  Boas  v. 
Farrington,  85  Cal.  635.  The  agreement  being  silent  upon 
this  point,  it  was  incumbent  upon  the  plaintiff  to  provide  the 
abstract,  and  to  satisfy  himself  as  to  the  condition  of  the  title: 
Carr  v.  Roach,  2  Duer,  20;  Espy  v.  A7iderson,  14  Pa.  St.  312. 
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He  was  not  at  liberty,  however,  to  pronounce  the  title  defect- 
ive without  any  examination,  or  upon  a  partial  examination. 
Having  assumed  to  examine  the  title  for  the  purpose  of  de- 
termining whether  it  was  good,  it  was  incumbent  upon  him 
to  make  a  complete  examination  thereof.  He  could  call  upon 
the  defendants  for  any  information  with  reference  thereto, 
and  it  then  became  their  duty  to  furnish  such  information  as 
they  possessed:  Benson  v.  ShoHoell,  87  Cal.  49.  If,  upon  such 
examination,  it  appeared  to  him  that  the  title  was  defective, 
it  then  became  his  duty  to  report  to  the  vendor  the  particu- 
lars wherein  such  defects  were  claimed  to  exist,  and  in  tiie 
absence  of  any  time  fixed  by  the  agreement  within  which  the 
vendor  should  remove  these  defects,  or  satisfy  his  objections, 
a  reasonable  time  would  be  allowed  therefor:  More  v.  Smed- 
hurgh,  8  Paige,  600.  The  burden  is  on  the  vendee  to  point 
out  the  defects  in  the  title:  Dwight  v.  Cutler^  3  Mich.  566; 
64  Am.  Dec.  105.  If  the  vendor  fails  within  such  time  to 
remedy  the  defects  thus  pointed  out,  the  purchaser,  in  any  ac- 
tion to  recover  the  purchase-money  or  deposit  paid  by  him 
upon  the  ground  that  the  title  is  defective,  is  limited  to  such 
defects  as  were  then  pointed  out:  1  Chitty  on  Contracts,  434; 
Todd  V.  Hoggart,  M.  &  M.  128. 

It  does  not  appear  whether  the  plaintifiF  caused  any  exam- 
ination of  the  title  to  be  made,  except  that  Montgomery,  in 
his  testimony,  says  that  in  October,  long  after  the  demand  for 
the  return  of  the  deposit,  "  we  received  a  letter  from  Mr. 
Easton,  and  another  one  from  his  attorney,  saying  that  the 
title  was  imperfect,"  There  is  no  evidence  in  the  record  that 
the  particulars  in  which  the  title  was  imperfect  were  called  to 
the  attention  of  the  defendants,  or  that  any  demand  was  ever 
made  upon  Chase  to  remedy  these  defects,  prior  to  making 
the  demand  for  the  return  of  the  deposit,  or  prior  to  the  com- 
mencement of  the  action. 

The  plaintiff  contends,  however,  that,  inasmuch  as  at  the 
date  of  the  instrument  Chase's  title  to  the  land  was  defective^ 
the  clause  in  the  instrument,  "  and  they  are  authorized  to  re- 
turn the  same  to  the  buyer  if  the  title  is  defective,"  gave  him 
an  immediate  right  of  action  to  recover  the  deposit,  which  he 
can  enforce  at  any  time  thereafter.  This  principle,  contended 
for  by  the  plaintiff,  would  be  equally  applicable  to  a  title  with 
any  encumbrance  or  any  defect,  however  slight  or  however 
easily  removed.  We  do  not,  however,  construe  this  clause  as 
conferring  such  right.     In  every  executory  contract  for  the 
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sale  of  land,  there  is  an  implied  condition  that  the  title  of  the 
vendor  is  good,  and  that  he  will  tiansfer  to  the  vendee,  by  his 
deed  of  conveyance,  a  title  unencumbered  and  without  defect: 
Burwell  v.  Jackson,  9  N.  Y.  535;  Povieroy  v.  Drury,  14  Barb. 
418;  Innes  v.  Willis,  48  N.  Y.  Sup.  Ct.  192;  Dwight  v.  Cutler, 
3  Mich.  566;  64  Am.  Dec.  105;  Warvelle  on  Abstracts,  293. 

The  money  left  with  Montgomery  and  Rea,  by  the  plaintiff, 
as  a  deposit,  was  a  part  payment  on  account  of  the  purchase 
by  him  of  the  land,  and  was  not  given  upon  the  consideration 
that  Chase  then  had  a  good  title  to  the  land  purchased,  but 
upon  the  consideration  that  the  plaintifif  would  receive  from 
him  a  good  title  thereto  at  the  time  when,  by  the  terms  of  the 
agreement,  he  should  be  called  upon  to  make  a  conveyance. 
The  "  defective  "  condition  of  the  title  referred  to  in  the  last 
clause  of  the  instrument  is  "  pointed  only  at  incurable  defects 
in  the  title,  and  not  to  such  imperfections  as  are  capable  of 
being  removed  after  the  agreement  is  made,  and  whilst  the 
title  is  under  investigation  ":  Stowell  v.  Robinson,  5  Scott,  211. 
"  The  object  of  this  clause  evidently  is  to  avoid  disputes  about 
the  title,  and  while  it  is  being  adjusted  the  purchaser  keeps 
his  money  for  other  operations.  The  same  with  the  vendor; 
he  is  unable  to  find  another  purchaser  if  his  first  vendee  is 
dissatisfied  with  the  title":  Brizzolara  v.  Mosher,  71  111.  41. 

It  is  not  necessary,  however,  that  the  vendor  should  be  the 
absolute  owner  of  the  property  at  the  time  he  enters  into  the 
agreement  of  sale.  An  equitable  estate  in  land,  or  a  right  to 
become  the  owner  of  the  land,  is  as  much  the  subject  of  sale 
as  is  the  land  itself,  and  whenever  one  is  so  situated  with  ref- 
erence to  a  tract  of  land  that  he  can  acquire  the  title  thereto, 
either  by  the  voluntary  act  of  the  parties  holding  the  title,  or 
by  proceedings  at  law  or  in  equity,  *he  is  in  a  position  to 
make  a  valid  agreement  for  the  sale  thereof.  As  was  said 
by  Mr.  Justice  Paterson  in  Burks  v.  Davies,  85  Cal.  114,  20 
Am.  St.  Rep.  213:  "If,  though  he  be  not  the  absolute  owner, 
it  is  in  his  power,  by  the  ordinary  course  of  law  or  equity,  to 
make  himself  such  owner,  he  will  be  permitted  within  a  rea- 
sonable time  to  do  so."  If  the  agreement  is  made  by  him  in 
good  faith,  and  he  has  at  the  time  such  an  interest  in  the 
land,  or  is  so  situated  with  reference  thereto,  that  he  can 
carry  into  effect  the  agreement  on  his  part  at  the  time  when 
he  has  agreed  so  to  do,  it  will  be  upheld:  1  Chitty  on  Con- 
tracts, 11th  Am.  ed.,  431;  Dresel  v.  Jordan,  104  Mass.  407; 
Townshend  v.  Goodfellow,  40  Minn.  312;  12  Am.  St.  Rep.  736; 
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Smith  V.  Cansler,  83  Ky.  371;  Oaither  v.  0^ Dougherty,  Ky., 
Nov.  1889;  Tapp  v.  Nock,  89  Ky.  414;  Ley  v.  Huber,  3  Watts, 
367;  Tiernan  v.  Roland,  15  Pa.  St.  429.  We  cannot  lose 
flight  of  the  proposition  that  in  this  country,  where  values  of 
land  fluctuate  rapidly,  and  where  transfers  are  so  frequent,  it 
is  very  common  for  the  purchaser  of  land  to  make  a  transfer 
before  he  has  acquired  the  title.  It  would  work  great  injus- 
tice to  hold  that  no  one  could  make  a  valid  contract  for  the 
Bale  of  land  until  he  has  himself  become  clothed  with  the  ab- 
solute title.  Even  in  the  present  case  it  appears  that  the 
plaintiff,  after  the  agreement  for  the  purchase  was  made, 
placed  the  property  on  the  market  immediately  after  the  first 
payment  was  made,  and  endeavored  to  sell  the  same  prior  to 
his  obtaining  the  title  thereto.  He  himself  testifies:  "  I  was 
trying  all  the  time  to  make  a  trade  of  the  property  pending 
•our  getting  a  title  to  the  property." 

It  has  been  held  that  when  the  vendor  has  no  interest  what- 
ever in  the  lands  which  he  agrees  to  convey,  and  his  contract 
of  sale  is  the  mere  speculation  of  a  volunteer,  courts  will  re- 
fuse to  enforce  the  contract  at  his  instance,  and  will  rescind 
the  agreement  at  the  instance  of  the  vendee,  upon  the  ground 
that  the  contract  was  not  made  in  good  faith.  The  correct- 
ness of  this  rule  in  its  application  to  a  case  wherein  there  is 
no  charge  of  bad  faith  has,  however,  been  seriously  ques- 
tioned, and  was  distinctly  repudiated  in  Dresel  v.  Jordan,  104 
Mass.  407.  It  is  held,  also,  that  the  vendee  may  maintain  an 
action  to  rescind  the  agreement  upon  the  ground  that  the 
vendor,  at  the  time  of  entering  into  the  agreement,  knew  that 
he  could  not  make  the  conveyance,  or  fraudulently  repre- 
sented himself  as  the  owner  of  the  premises:  Innea  v.  Willis^ 
48  N.  Y.  Sup.  Ct.  192;  and  that,  if,  subsequent  to  entering 
into  the  agreement,  the  vendor  voluntarily  puts  it  out  of  his 
power  to  complete  the  contract,  —  as,  if  he  should  sell  the 
land  to  another  pending  the  existence  of  the  agreement,  — 
the  vendee  may  treat  the  contract  as  rescinded,  and  bring  his 
action  for  the  deposit:  Burwell  v.  Jackson,  9  N.  Y.  535.  In 
either  of  these  cases  the  ground  for  the  rescission  is  the  fraud 
of  the  vendor,  either  at  the  time  of  entering  into  the  contract 
or  by  his  subsequent  acts. 

There  is  no  question,  however,  in  the  present  case,  of  fraud 
or  misrepresentation  on  the  part  of  the  defendants.  Mont- 
gomery informed  Lawrence,  who  in  making  the  purchase  was 
acting  for  the  plaintiff,  of  the  exact  condition  of  the  title,  and 


July,  1891.]  Easton  v.  Montgomery.  131 

the  relation  which  Chase  bore  to  it.  Whether  Lawrence  in- 
formed the  plaintiff  thereof  is  immaterial.  The  fact  that 
Lawrence  knew  all  about  it  before  making  the  agreement  re- 
moves all  charge  of  fraud  or  concealment  on  the  part  of  the 
defendants.  The  plaintiff,  moreover,  does  not  place  his  right 
of  recovery  upon  the  ground  of  fraud,  but  solely  upon  the  fact 
that  Chase  did  not  have  the  title  to  the  land  at  the  date  of 
the  agreement.  Chase,  however,  although  not  then  holding 
the  absolute  title,  did  have  an  interest  in  the  land  suffi- 
cient to  sustain  an  agreement  on  his  part  to  sell  the  same. 
The  plaintiff,  in  an  action  therefor,  with  proper  parties,  could 
at  any  time  have  enforced  a  specific  performance  in  his  be- 
half of  the  contract  with  Chase.  Chase  had  furnished  the 
money  with  which  Montgomery  and  Rea  had  paid  Albers  the 
deposit  on  the  contract  of  sale.  The  purchase  had  been  made 
in  pursuance  of  previous  directions  from  Chase  to  Montgom- 
ery and  Rea,  and  after  the  contract  had  been  entered  into,  had 
been  ratified  by  Chase.  As  between  Chase  on  the  one  part 
and  Montgomery  and  Rea  on  the  other,  the  interest  acquired 
by  that  contract  belonged  to  Chase,  and  in  a  proper  action 
Albers  could  have  been  compelled  to  convey  to  Chase,  as  he 
afterwards  did  voluntarily  so  convey.  Prior  to  making  the 
contract  with  the  plaintiff,  Chase  had  authorized  Montgomery 
and  Rea,  who  were  his  agents,  to  sell  the  land,  and  in  pursu- 
ance of  such  order,  which  was  in  writing,  and  exhibited  to 
Lawrence,  they  made  the  agreement  with  the  plaintiff  in  the 
name  of  Chase.  This  was  such  an  additional  recognition  by 
them  of  the  in'terest  of  Chase  in  the  land,  that  Chase  would  be 
able  to  enforce  any  bona  fide  contract  made  by  them  in  his 
behalf.  ^ 

It  is  not  necessary  for  us  to  decide  whether,  by  the  terms 
of  this  agreement,  the  title  was  to  pass  to  the  plaintiff  prior 
to  the  payment  of  the  last  installment.  The  general  rule, 
in  the  absence  of  special  provisions  in  reference  thereto,  is, 
that  the  vendee  is  not  entitled  to  a  conveyance  until  the  full 
payment  of  the  purchase- money,  and  that  the  acts  of  payment 
and  conveyance  being  mutual  and  dependent,  neither  party 
is  in  default  until  after  tender  and  demand  by  the  other.  In 
the  present  case  we  have  seen  that  the  right  of  rescission  did 
not  exist,  and  in  any  action  upon  the  contract,  either  to  en- 
force it  or  to  recover  damages  for  its  breach,  in  was  incum- 
bent upon  the  plaintiff  to  show  a  performance  on  his  part  of 
all  the  acts  required  to  be  performed  by  him  before  he  could 
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call  upon  Chase,  and  a  subsequent  failure  on  the  part  of 
Chase  to  comply  with  his  part  of  the  agreement.  The  plain- 
tiff, not  having  alleged  or  proved  such  performance,  is  not  in 
a  position  to  maintain  an  action  for  the  recovery  of  the  money 
paid  by  him  in  part  performance  of  his  obligations,  while  the 
contract  is  still  in  existence  and  uncompleted. 

The  judgment  and  order  of  the  court  below  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Hearing  in  Bank  denied. 

Vendor  and  Purchaser.  —  Receipt  Given  by  Vendor  or  Land  Con- 
tract FOR  Sale  of  Land  when:  Falls  of  Neuae  etc  Co.  v.  Hendricks,  106 
N.  C.  485. 

Vendor  and  Purchaser  —  Statute  of  Frauds.  — A  Memorandum  Suf- 
ficient TO  Satisfy  the  statute  of  frauds  must  be  such  that  when  produced 
in  evidence  it  will  inform  the  court  or  jury  of  the  essential  facts  set  forth  in 
the  pleading:  Mentz  v.  Newwilter,  122  N.  Y.  491;  19  Am.  St.  Rep.  514,  and 
note.  It  is  sufficient  if  the  land  is  described  as  that  which  the  vendee  is 
now  in  possession  of:  Phillips  v.  Swank,  120  Pa.  St.  76;  6  Am.  St.  Rep.  691, 
and  note.  See  note  to  Worrall  v.  Munn,  55  Am.  Dec.  344.  A  memorandum 
of  an  agreement  to  sell  real  estate,  describing  the  property,  and  signed  by  the 
vendor,  is  sufficient:  Dennis  v.  Strasshurger,  89  Oal.  584.  A  letter  to  one  whom 
the  writer  has  treated  as  a  son,  promising  to  give  him  a  house  upon  his  mar- 
riage, is  insufficient:  Usher  v.  Flood,  83  Ky.  552.  Letters  written  by  the 
owner  of  real  estate  in  regard  to  an  exchange,  which  do  not  state  the  terms 
of  any  agreement,  is  insufficient:  Swain  v.  Burnette,  89  Cal.  564.  See  Benson 
V,  Shohoell,  87  Cal.  49. 

Vendor  and  Purchaser  —  Good  Title  Implied  in  Contract  of  Sale. 
—  An  agreement  to  make  a  good  title  is  implied  in  every  executory  contract 
for  the  sale  of  land:  Moore  v.  Williams,  115  N.  Y.  586;  12  Am.  St.  Rep.  844, 
and  note;  Townshend  v.  Oood/ellow,  40  Minn.  312;  12  Am.  St.  Rep.  736; 
Heavner  v.  Morgan,  30  W.  Va.  335;  8  Am.  St.  Rep.  55.      ' 

Vendor  and  Purchaser  —  Necessity  for  Vendor  to  be  Absolute 
Owner  at  Time  of  Sale.  —  A  defect  in  the  title  to  the  land  when  the  con- 
tract of  sale  was  made  is  no  ground  of  objection  thereto  if  the  vendor  can 
give  good  title  at  the  time  of  the  sale:  Gregory  v.  Christian,  42  Minn.  304; 
18  Am.  St.  Rep.  507,  and  note;  Mitchell  v.  Allen,  69  Tex.  70.  A  contract 
to  sell  land  cannot  be  satisfied  when  the  vender  has  a  mere  equity:  Ankeny 
V.  Clark,  1  Wash.  550. 

Vendor  and  Purchaser  —  Recovery  of  Purchase-money  when. — 
A  parol  agreement  to  refund  the  purchase-money  may  be  enforced  upon  a 
failure  of  title:  Close  v.  Zell,  141  Pa.  St.  390;  23  Am.  St.  Rep.  296.  Recov- 
ery of  money  paid  on  a  contract  for  the  sale  of  land  may  be  had  where  the 
vendor  has  not  complied  with  the  terms  of  the  agreement:  Cleary  v.  Folger, 
84  Cal.  316;  18  Am.  St.  Rep.  187,  an.i  note;  Westhafer  v.  Patterson,  120  Ind. 
459;  16  Am.  St.  Rep.  330,  and  note;  Wriqht  v.  Dickinson,  67  Mich.  580;  11 
Am.  St.  Rep.  602;  Lutz  v.  Compton,  77  Wis.  684;  Northridge  v.  Moore,  118 
N.  Y.  420;  Dennis  v.  Strasshurger,  89  Cal.  583;  Dashaway  Ass'n  v.  Rogers, 
79  Cal.  211;  FerUon  v.  Alsip,  79  Cal.  402;  Reynolds  v.  Bcn-el,  86  Cal.  538; 
Benson  v.  Shotwell,  87  Cal.  49;  Moser  v.  Cochrane,  107  N.  Y.  35;  Ferguson  v. 
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Teel,  82  Va.  690.  The  fact  that  the  vendee  was  aware  of  the  defect  in  his 
vendor's  title  does  not  affect  his  right  to  recover  his  deposit:  Boyerv.  Amet, 
41  La.  Ann.  721. 

Wherk  there  is  a  Written  Agreement  between  two  parties  for  a 
conveyance  of  land,  acknowledging  a  part  payment  of  the  purchase  price, 
the  vendee  is  entitled  to  a  conveyance:  Steiner  v.  Zwickey,  41  Minn.  448. 
Possession  and  improvements  by  a  parol  vendee  of  land  entitle  him  to  a 
■pecifio  performance:  HunJana  v.  Hunkina,  65  N.  H.  95. 


Murray  v.  Home  Benefit  Life  Association. 

[90  Califobnia,  402.] 

Insdbancb  —  FoRFErrtTRB  FOR  Default  of  Assured  Waived  by  Recog- 
nizing Continued  Validity  of  Policy.  —  If  an  insurance  company, 
after  knowledge  of  any  default  for  which  it  might  terminate  a  contract 
of  insurance,  enters  into  negotiations  or  transactions  with  the  assured, 
which  recognize  the  continued  validity  of  the  policy,  and  treat  it  aa 
still  in  force,  the  right  to  claim  a  forfeiture  for  such  previous  default  is 
waived. 

Insurance  —  Waiver  —  Unconditional  Offer  to  Accept  Overdue  Pre- 
mium is  Waiver  of  Forfeiture  when.  —  An  unconditional  offer  by 
an  insurance  company  to  accept,  at  a  future  time,  an  overdue  premium, 
with  a  tender  of  payment  in  pursuance  of  such  offer,  is  a  waiver  of  any 
forfeiture  that  might  have  been  enforced  because  the  premium  was  not 
paid  when  due. 

Insurance —  Waiver  of  Forfeiture  Treated  as  Unconditional  when. 
—  A  forfeiture  is  not  favored,  and  will  not  be  enforced  unless  specifically 
and  definitely  provided  for  in  the  contract;  and  a  waiver  thereof  will  be 
treated  as  unconditional,  unless  it  clearly  appears  that  it  was  otherwise 
understood  by  the  parties. 

Insurance  —  Tender  maybe  Made  within  Reasonable  Time.  —  Where 
an  insurance  company  requests  the  assured  to  make  overdue  payment* 
of  premium  after  a  forfeiture  has  accrued,  without  any  conditions  being 
annexed  to  the  request,  a  tender  of  such  payment  may  be  made  within 
a  reasonable  time  after  such  request.  And  the  fact  that  at  the  time  of 
the  tender  the  assured  was  in  his  last  illness,  and  within  a  few  days  of 
his  death,  will  not  render  the  tender  ineffectual,  where  the  offer  to  re- 
ceive the  assessments  contains  no  conditions  that  the  assured  must  be  in 
good  health  at  the  time  of  payment. 

Ihsubance  —  Questions  Relating  to  Policy  in  Another  Company  not 
Relevant  when.  —  In  an  action  by  the  administratrix  of  the  insured 
upon  a  life  insurance  policy,  the  defendant  company  cannot  properly 
question  the  plaintiff  as  to  another  policy  in  another  company  held  by 
the  deceased,  and  as  to  the  payment  of  premiums  thereon. 

Action  upon  a  policy  of  life  insurance.     The  opinion  states 
the  case. 

L.  T.  Hengstler  and  James  Alva  Watt,  for  the  appellant. 

T.  C.  Van  Ness^  and  Van  Ness  and  Roche^  for  the  respondent. 
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De  Haven,  J.  The  plaintiflf  is  the  beneficiary  named  in 
an  insurance  policy  upon  the  life  of  one  Lemuel  T.  Murray, 
the  policy  being  a  certificate  of  membership  issued  by  de- 
fendant to  said  Murray  upon  accepting  him  as  a  member  of 
said  Home  Benefit  Life  Association.  By  the  terms  of  the  cer- 
tificate, the  holder  was  to  pay  to  the  defendant  six  assess- 
ments per  annum,  at  stated  times  and  in  stated  amounts,  and 
it  was  also  provided  that  no  claim  was  to  be  made  thereunder 
"should  the  member  neglect  or  omit  to  pay  the  last  assess- 
ment that  may  have  been  levied  on  this  certificate  within 
thirty  days  from  the  date  of  the  notice  thereof."  Upon  Sep- 
tember 1,  1886,  jthe  assessments  which  had  fallen  due  on 
June  Ist  and  August  1st  of  that  year  were  still  unpaid,  and 
the  defendant  on  that  day  addressed  a  note  to  said  Murray^ 
calling  his  attention  thereto,  with  a  request  that  he  remit  the 
amount  due.  At  or  about  the  same  day  it  also  addressed  to 
him  this  letter:  — 

"  According  to  the  conditions  of  your  certificate  of  member- 
Bhip,  No.  8361,  an  assessment  amounting  to  $29.40  will  be 
due  and  payable  at  this  office  on  the  Ist  of  October,  1886. 
Remittances  should  always  be  made  payable  to 

"Home  Benefit  Life  Association, 

"  San  Francisco,  Gal. 

"  Return  this  notice  with  remittance." 

On  September  22,  1886,  the  said  Murray,  unable  from  sick- 
ness to  make  the  payment  in  person,  sent  to  the  defendant 
the  amount  due  on  assessments  for  June  and  August  of  that 
year,  which  the  defendant  declined  to  receive,  its  president 
saying  that  he  could  not,  under  the  circumstances,  "but 
would  be  only  too  happy  to  do  so  "  when  Murray  should  come 
and  tender  it  himself.  Murray  died  on  September  30,  1886. 
The  plaintiff"  was  nonsuited,  and  the  only  question  before  us 
is,  whether,  upon  the  foregoing  facts,  the  certificate  or  policy 
was  in  force  at  the  date  of  Murray's  death. 

There  can  be  no  doubt  that  the  failure  of  the  deceased  to 
pay  the  assessments  of  June  and  August  within  thirty  days 
after  notice  thereof  released  the  defendant  from  all  further 
liability  upon  the  certificate  held  by  him,  if  the  defendant 
company  had  so  elected;  but  conditions  like  that  before 
quoted  from  this  certificate,  which,  in  effect,  provide  for  a  for- 
feiture of  all  rights  thereunder,  unless  payment  of  assess- 
ments is  made  within  the  time  specified,  may  always  be 
waived  by  the  party  for  whose  benefit  they  are  inserted  in 
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the  contract;  and  the  rule  is  firmly  established  in  this  class 
of  cases  that  if  the  insurance  company,  after  knowledge  of 
any  default  for  which  it  might  terminate  the  contract,  enters, 
into  negotiations  or  transactions  with  the  assured,  whidi. 
recognize  the  continued  validity  of  the  policy,  and  treat  it  as 
still  in  force,  the  right  to  claim  a  forfeiture  for  such  previous- 
default  is  waived:  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9;  96 
Am.  Dec.  83;  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11  Am. 
St.  Rep.  51;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  419.  Im- 
posing or  collecting  an  assessment  by  a  mutual  insurance 
company,  after  the  company  has  knowledge  of  facts  entitling 
it  to  consider  the  policy  no  longer  binding  upon  it,  without 
its  assent,  is,  upon  this  principle,  held  to  be  a  waiver  of  th& 
right  to  claim  the  forfeiture  which  otherwise  it  might  have 
insisted  upon.  The  cases  are  numerous  which  hold  that  the, 
acceptance  of  a  premium  after  the  time  when  it  should  have- 
been  paid  is  a  waiver  of  the  forfeiture  which  might  have  been 
enforced  because  it  was  not  paid  when  due,  and  precisely  the 
same  effect  is  given  to  an  agreement  to  accept  at  a  future 
time  such  overdue  premium,  and  a  tender  in  pursuance  of 
such  agreement.  In  speaking  of  acts  showing  an  election  to 
continue  the  existence  of  the  policy  of  insurance,  and  to  waive 
a  forfeiture  incurred,  the  supreme  court  of  the  United  States 
in  the  case  of  Insurance  Co.  v.  Norton,  96  U.  S.  234,  say:  "  It 
is  conceded  that  the  acceptance  of  payment  has  this  effect; 
and  we  do  not  see  why  an  agreement  to  accept,  and  a  tender 
of  payment  according  to  the  agreement,  should  not  have  the 
same  effect.  Both  are  acts  equally  demonstrative  of  the  elec- 
tion of  the  company  to  waive  the  forfeiture  of  the  policy." 

The  respondent,  while  not  disputing  the  general  rule  that  a 
forfeiture  may  be  waived  at  the  option  of  the  person  entitled 
to  enforce  it,  insists  that  the  letters  of  the  defendant,  above 
referred  to,  show  only  an  offer  by  it  to  waive  the  previous  de- 
fault in  the  payment  of  the  June  and  August  assessments 
upon  condition  that  such  past-due  assessments  were  immedi- 
ately paid,  and  while  the  insured  continued  in  the  same  state 
of  health.  There  are  no  such  conditions  expressed  in  these 
letters,  and  we  do  not  think  any  such  arise  therefrom  by  legal 
implication.  The  one,  calling  attention  to  the  assessments 
already  due,  and  requesting  payment,  specified  no  time  within 
which  such  payment  was  to  be  made.  A  tender,  therefore, 
within  a  reasonable  time  would  have  been  sufficient  to  satisfy 
the  requirements  of  this  letter,  and  it  cannot  be  said  as  a 
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matter  of  law  that  the  tender  actually  made  was  not  within 
such  time.  But  the  letter  notifying  the  insured  that  an  as- 
sessment would  be  due  and  payable  on  October  1st,  and,  in 
substance,  requesting  payment,  of  itself  constituted  a  waivei 
of  the  previous  default,  and  must  be  construed  as  an  uncon- 
ditional  offer  to  accept  payment  of  that  assessment  on  or 
before  the  date  named.  It  was,  in  effect,  an  assertion  that 
the  certificate  was  still  in  force,  and,  notwithstanding  previ- 
ous defaults  known  to  the  defendant,  would  remain  in  force 
until  the  date  therein  named  for  such  payment.  As  already 
stated,  this  notice  was  sent  after  full  knowledge  by  defendant 
of  the  non-payment  of  the  previous  assessments;  and  if  it  was 
the  intention  to  make  the  acceptance  of  the  amount  to  be- 
come due  on  this  assessment  conditional  upon  the  payment 
of  such  prior  assessments,  immediately  upon  the  receipt  of 
the  other  letter,  it  should  have  so  stated;  but  not  having  done 
so,  we  think  its  legal  effect  was  to  waive  the  previous  forfeit- 
ure, and  continue  the  certificate  in  force  until  October  1st; 
and  this  being  so,  the  insured  had  the  right  at  any  time  after 
receiving  it,  and  before  October  1st,  to  make  payment  of  all 
assessments  accruing  prior  thereto,  and  necessary  to  be  made 
in  order  to  give  the  certificate  continued  existence. 

Forfeitures  are  not  favored,  and  it  necessarily  follows  from 
the  rule  that  a  forfeiture  will  not  be  enforced  unless  specifi- 
cally and  definitely  provided  for  in  the  contract,  that  a 
waiver  thereof  will  be  treated  as  unconditional,  unless  it 
clearly  appears  that  it  was  otherwise  understood  by  the  par- 
ties. The  supreme  court  of  the  United  States,  in  Insurance 
Co.  V.  Norton,  96  U.  S.  234,  say:  *'It  is  true,  we  held  in  New 
York  L.  Ins.  Co.  v.  Statham,  93  U.  S.  24,  that  in  life  insurance, 
time  of  payment  is  material,  and  cannot  be  extended  by  the 
courts  against  the  assent  of  the  company.  But  where  such 
assent  is  given,  the  courts  should  be  liberal  in  construing  the 
transaction  in  favor  of  avoiding  the  forfeiture."  And  there  is 
nothing  unjust  in  this  rule,  as  the  party  entitled  to  claim  a 
forfeiture  need  not  waive  it,  but  may  stand  upon  his  contract 
as  written;  or  if  he  desires  to  waive  his  strict  right  only  upon 
condition,  the  condition  can  be  specified  so  as  to  leave  no 
doubt  of  the  real  intention.  In  giving  further  time  for  the 
payment  of  the  assessments  of  June  and  August  by  its  letter 
of  September  1st,  the  defendant  could,  if  it  had  so  desired, 
have  prevented  all  controversy  by  fixing  the  time  within 
which  they  must  be  paid,  or  by  requiring  immediate  pay- 
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raent,  as  was  done  by  the  insurance  company  in  Servoss  v. 
Western  Mut.  Aid.  Soc,  67  Iowa,  86,  a  case  cited  and  relied 
upon  by  respondent. 

The  fact  that  no  tender  of  payment  was  made  by  the  in- 
sured until  his  last  illness  was  upon  him,  and  near  his  death, 
we  do  not  regard  as  material.  If  the  certificate  was  then  in 
force,  and  we  hold  that  it  was,  he  had  a  right  to  pay  what 
was  then  due.  It  was  not  made  a  condition  of  defendant's 
offer  to  receive  said  assessments  that  he  must  be  in  good 
health  at  the  time  of  payment. 

As  the  case  must  be  remanded  for  a  new  trial,  it  is  proper 
to  add  that  the  questions  asked  on  the  cross-examination  of 
the  plaintiff,  relating  to  the  policy  held  by  the  deceased  in 
another  company,  and  the  payment  of  premiums  therein,  are 
not  relevant  to  any  issue  in  this  case. 

Judgment  and  order  reversed. 

Insobancb — Waiver  of  Forfeiture  —  What  Constitutes. — Where 
after  breach  of  condition  in  an  insurance  policy,  the  insurer,  with  knowledge 
of  the  facts,  by  his  conduct,  leads  the  insured  to  believe  that  he  still  recog* 
nizes  the  validity  of  the  contract,  he  will  be  deemed  to  have  waived  the  for. 
feiture:  Grubba  v.  North  Carolina  etc.  Ins.  Co.,  108  N.  C.  472;  23  Am.  St. 
Rep.  62,  and  note;  Queen  Ina.  Co.  v.  Young,  86  Ala,  424;  11  Am.  St.  Rep.  51, 
and  note;  Conigland  v.  North  Carolina  etc.  Ins.  Co.,  Phill.  Eq.  341;  98  Am. 
Dec.  89;  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83,  and  note. 

Insurance — Waiver  of  Forfeiture  for  Non-payment  of  Premiums. 
—  A  right  to  declare  a  forfeiture  of  an  insurance  policy  for  non-payment  of 
premiums  may  be  waived,  and  the  waiver  may  be  manifested  as  well  by 
conduct  as  words:  Plwenix  Ins,  Co.  v.  TomliuKon,  125  Ind.  84;  21  Am.  St. 
Rep.  203,  and  note;  Germania  etc.  Ins.  Co.  v.  Hich,  125  111.  351;  8  Am.  St. 
Rep.  384,  and  note.  Where  a  request  is  made  by  an  insurer  for  an  overdue 
premium,  and  the  same  is  paid,  the  insurer  is  estopped  to  set  up  a  forfeiture 
for  non-payment  of  the  same  before  it  was  due:  Ti-U£  v.  Bankers'  etc,  Asa'tif 
78  Wis.  287. 

Insurance  —  Forfeitures.  —  Forfeitures  are  not  favored  by  the  law, 
and  the  courts  will  put  such  a  construction  on  the  conduct  of  the  parties  as 
will  produce  a  waiver  thereof,  if  possible:  Phoenix  Ins.  Go.  v,  Tomlinson,  125 
Ind.  84;  21  Am.  St.  Rep.  203,  and  note. 
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[In  Bank.] 
Ingbrman  V.  MoORB. 

[90  Califoenia,  410.] 
11'  TEB  AND  Servant  —  Master  Bound  to  Instrttot  Inexperienced 
Servant  in  Reference  to  Dangerovs  Machinery.  —  A  master  who 
puts  to  work  upon  a  dangerous  machine  a  servant  known  to  be  without 
experience  in  the  particular  work,  and  without  knowledge  of  the  actual 
dangers  attending  it,  is  bound  to  give  him  such  instructions  as  will 
enable  him  to  fully  understand  and  appreciate  the  danger  attending  the 
work  and  the  necessity  for  care. 
Sfrvant  ov  Mature  Years,  when  Entitled  to  Instructions  concern- 
ing Dangerous  Machinert.  —  While  the  rule  which  requires  an  em- 
ployer to  give  proper  instructions  to  hia  servant  in  reference  to  dangerous 
machinery  is  most  frequently  applied  in  cases  where  persona  of  immature 
years  are  employed  about  dangerous  machinery,  the  same  principle  gov- 
erns where  the  person  so  put  to  work  is  of  mature  years,  but  without 
experience  in  the  particular  work,  and  without  knowledge  of  the  actual 
dangers  attending  it.  But  the  fact  that  the  person  injured  ia  of  mature 
years  is  a  matter  for  the  careful  consideration  of  the  jury  in  determining 
whether  he  fully  understood  and  appreciated  the  dangers  of  his  position, 
y  ^T  Trial  —  Whether  Servant  Experienced  in  Work  Question 
FOR  Jury  when.  — Where  it  appears  that  an  employee  in  a  saw-mill 
was  injured  while  running  a  scantling-machine  and  saw,  in  attempting 
to  remove  slivers  from  under  the  saw,  by  reason  of  his  sleeve  catching 
on  a  concealed  set-screw  fixed  upon  and  projecting  from  a  shaft  located 
below  the  saw,  the  fact  that  he  had  been  employed  in  the  mill  for  nearly 
two  years,  and  had  been  working  as  an  assistant  on  the  scantling- 
machine,  in  putting  the  lumber  in  place  to  be  sawed,  for  about  nine 
months,  and  had,  in  the  absence  of  the  foreman,  upon  diflferent  occasions, 
run  the  machine  for  eighteen  days  in  all,  does  not  warrant  the  court  in 
declaring  as  matter  of  law  that  he  was  experienced  in  the  work  he  was 
doing,  and  had  knowledge  of  the  set-screw  and  of  the  danger  of  placing 
his  hand  where  he  did  while  the  machine  was  running,  but  his  experi- 
ence and  knowledge  of  the  machine  are  questions  of  fact  for  the  jury. 
Contributory  Negligence  Question  of  Fact  when.  —  Where  an  em- 
ployee ia  injured  by  attempting  to  remove  slivers  from  under  a  saw 
without  stopping  the  machinery,  the  fact  that  he  did  not  stop  the 
machinery  before  attempting  to  remove  the  slivers  does  not,  of  itself, 
constitute  contributory  negligence,  but  it  is  a  question  for  the  jury  to 
determine  whether  he  was  exercising  due  care  in  what  he  did.  And  the 
jury  may  take  into  consideration  the  facts,  that  he  had  often  seen  such 
obstructions  removed  from  near  the  same  place  when  the  saw  was  in 
motion,  and  had  not  been  notified  that  it  was  dangerous  to  do  so;  that 
to  have  stopped  the  machinery  to  remove  the  slivers  would  have  occa- 
sioned delay  in  the  work;  and  that  it  was  not  the  custom  to  do  so. 

Instruction  Which  is  not  Prejudicial  not  Ground  for  Reversal. 

An  instruction  to  the  jury  which  could  not  have  injured  the  party 
complaining  thereof,  under  the  evidence  in  the  case,  is  not  ground  for 
reversal. 
Employer  Liable  for  Negligence  of  his  Superintendent. — The  fact 
that  the  owner  of  a  saw-mill  did  not  manage  the  mill  in  person,  and  did 
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not  personally  employ  or  have  communication  with  a  servant  injured 
while  at  work  npon  dangerous  machinery,  does  not  absolve  him  from 
liability  for  the  negligence  of  his  superintendent  or  foreman  in  putting 
the  servant  to  work  without  proper  instructions. 
Orders  Granting  New  Trial  and  REVOKiNa  Same  No  Part  of  Recori> 
ON  Appeal  when.  —  On  an  appeal  from  an  order  denying  a  new  trial, 
a  previous  order  of  the  trial  court  granting  a  new  trial,  and  its  subse* 
quent  order  vacating  and  setting  aside  that  order  and  reinstating  th» 
motion  for  a  new  trial,  which  are  not  embodied  in  any  bill  of  exceptions, 
but  which  are  filed  as  an  "additional  record,"  upon  the  suggestion  of  a 
diminution  of  the  record,  do  not  properly  form  part  of  the  record  on 
appeal  from  the  order  denying  the  new  trial,  and  will  not  be  considered* 

Action  for  personal  injuries.     The  opinion  states  the  case* 

Jarhoe,  Harrison,  and  Goodfellow,  and  William  F.  Herrin^ 
for  the  appellants. 

Pillshury  and  Blanding,  for  the  respondent. 

De  Haven,  J.  This  is  an  action  to  recover  damages  for  a 
personal  injury  sustained  by  the  plaintiff,  and  alleged  to  have 
been  caused  by  the  negligence  of  the  defendants. 

The  complaint  alleges,  in  substance,  that  at  the  date  of 
receiving  the  injury,  and  for  some  time  prior  thereto,  plaintiff 
was  employed  by  defendants  in  their  saw-mill;  that  his  regu- 
lar work  was  to  assist  the  man  in  charge  of  a  "scantling- 
machine  and  saw"  for  cutting  lumber,  plaintiff's  duty  being 
"  to  put  the  lumber  in  place  to  be  run  through  the  machine 
and  cut  by  the  saw."  On  or  about  February  14,  1884,  the  man 
regularly  employed  to  run  this  machine  became  sick,  and 
plaintiff  was  directed  by  the  defendants  to  take  his  place  for 
the  time.  The  plaintiff  expressed  a  doubt  as  to  his  ability  to 
do  so,  on  account  of  bis  inexperience,  but  was  assured  by  de- 
fendants that  he  was  qualified  to  take  charge  of  this  work» 
and  he  did  so.  While  engaged  in  this  work,  in  removing 
some  slivers  from  under  the  saw,  plaintiff's  sleeve  caught  on 
a  set-screw  fixed  upon  and  projecting  from  a  shaft  located 
below  the  saw,  which  shaft  worked  the  rollers  carrying  lumber 
to  the  saw,  and  by  means  thereof  the  arm  of  plaintiff  was 
wound  around  the  shaft,  and  so  broken  as  to  necessitate  am- 
putation. It  is  alleged  that  the  plaintiff  did  not  know  of  this 
set-screw,  and  could  not  see  the  same,  and  was  not  acquainted 
with  the  danger  of  removing  the  slivers,  and  that  in  the  at- 
tempt to  remove  the  same  he  acted  in  the  same  manner  as  he 
had  seen  the  man  do  who  had  regular  charge  of  the  machine. 
The  complaint  further  alleges  that  the  work  of  running  the 
machine  was  dangerous,  and  plaintiff  was  inexperienced  and 
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ignorant  of  the  dangers  attending  the  same,  and  that  defend- 
ants knew  this,  and  neglected  to  warn  him  of  such  dangers, 
or  properly  instruct  him  in  such  work. 

In  their  answer,  the  defendants  allege  that  plaintiff  was 
employed  to  take  the  place  of  the  foreman  on  the  scantling- 
machine,  when  for  any  reason  necessary;  that  he  had  fre- 
quently done  80,  and  was  fully  acquainted  with  the  work,  and 
never  expressed  any  doubt  of  his  ability  to  run  the  machine 
and  saw;  that  he  had  been  fully  instructed  and  warned  con- 
cerning the  saw  and  the  mode  of  using  it,  and  of  the  danger 
of  said  employment;  and  that  plaintifif  knew  the  work  was 
dangerous,  and  that  it  was  fraught  with  danger  to  attempt  to 
remove  slivers  from  the  saw  when  in  motion. 

Plaintiff  recovered  a  judgment  for  twelve  thousand  five 
hundred  dollars  and  costs.     The  defendants  appeal. 

The  principles  of  law  governing  this  class  of  actions  are 
clearly  defined.  It  is  well  settled  that  one  who  enters  the 
eervice  of  another  takes  upon  himself  the  ordinary  risks  of 
the  employment;  and  if  he  is  an  adult,  and  engages  to  do  a 
particular  work,  the  employer  has  a  right  to  presume,  unless 
otherwise  informed,  that  the  employee  is  competent  to  per- 
form it,  and  understands  and  appreciates  such  risks.  But, 
on  the  other  hand,  when  one  who  is  known  to  be  an  inex- 
perienced person  is  put  to  work  upon  machinery  which  is 
dangerous  to  operate  unless  with  care,  and  by  one  familiar 
with  its  structure,  the  employer  is  bound  to  give  him  such  in- 
structions as  will  cause  him  to  fully  understand  and  appreciate 
the  danger  attending  the  employment  and  the  necessity  for 
care.  This  rule  is  thus  stated  by  the  supreme  court  of  Wis- 
consin: "We  think  that  it  is  now  clearly  settled  that  if  a 
master  employs  a  servant  to  do  work  in  a  dangerous  place,  or 
where  the  mode  of  doing  the  work  is  dangerous,  and  apparent 
to  a  person  of  capacity  and  knowledge  of  the  subject,  yet  if 
the  servant  employed  to  do  work  of  such  a  dangerous  char- 
acter or  in  a  dangerous  place,  from  youth,  inexperience,  ig- 
norance, or  want  of  general  capacity,  may  fail  to  appreciate 
the  dangers,  it  is  a  breach  of  duty  on  the  part  of  the  master 
to  expose  a  servant  of  such  character,  even  with  his  own  con- 
sent, to  such  dangers,  unless  he  first  gives  him  such  instruc- 
tions or  cautions  as  will  enable  him  to  comprehend  them  and 
do  his  work  safely  with  proper  care  on  his  part":  Jones  v. 
Florence  Min.  Co.,  66  Wis.  277;  57  Am.  Rep.  269. 

It  is  true,  this  rule,  which  requires  the  employer  to  give 
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proper  instructions,  is  most  frequently  applied  in  cases  where 
persons  of  immature  years  are  employed  about  dangerous 
machinery,  but  the  same  principle  governs  where  the  person 
BO  put  to  work  is  of  mature  years,  but  without  experience  Id 
the  particular  work,  and  without  knowledge  of  the  actual 
dangers  attending  it.  But,  of  course,  the  fact  that  the  person 
injured  was  of  mature  years,  as  was  the  plaintiff  here,  is  a 
matter  for  the  careful  consideration  of  the  jury  in  determining 
whether  he  fully  understood  and  appreciattsd  the  dangers  of 
his  position. 

It  is  claimed  by  the  appellants  that  they  were  not  guilty  of 
any  negligence  toward  plaintiff,  and  that  plaintiff,  by  hi» 
own  want  of  care,  contributed  to  the  injury  which  he  received. 

In  passing  upon  the  question  of  defendants'  alleged  negli- 
gence, it  was  necessary  for  the  jury  to  determine,  —  1.  Waa 
plaintiff  in  fact  inexperienced  in  the  work  in  which  he  was 
engaged?  and  if  so,  2.  Were  defendants  informed  of  this  fact? 
3.  If  defendants  were  so  informed,  did  they  neglect  to  give  him 
notice  of  the  location  of  the  set-screw,  and  to  instruct  him  in 
the  manner  of  running  the  machine,  so  as  to  guard  him 
against  the  injury  which  he  received? 

The  verdict  of  the  jury  necessarily  implies  that  all  of  these 
questions  were  answered  affirmatively  in  the  minds  of  the 
jury,  and  upon  all  of  them  there  is  a  substantial  conflict  in 
the  evidence,  unless  it  can  be  said  as  a  matter  of  law  that 
upon  the  plaintiff's  own  statement  showing  the  length  of 
time  he  had  been  employed  as  assistant  on  the  machine,  and 
how  much  he  had  himself  run  it  in  the  absence  of  the  fore- 
man, the  jury  ought  to  have  found  that  he  was  not  inex- 
perienced in  the  place  he  was  temporarily  filling,  and  not 
without  knowledge  of  the  location  of  {he  set-screw  and  the 
danger  to  be  incurred  from  placing  his  hand  where  he  did 
while  the  machine  was  running.  It  appears  from  plaintiff's 
own  testimony  that  he  had  worked  inside  of  the  mill,  taking 
lumber  from  the  big  saw  for  nearly  two  years,  and  had  been 
employed  as  assistant  on  the  scantling-machine  —  that  is,  in 
putting  the  lumber  in  place  to  be  cut  by  the  saw  —  for  about 
nine  months,  and  during  that  time  he  had,  upon  different 
occasions  when  the  foreman  w&8  absent,  run  the  machine,  in 
all,  eighteen  days  prior  to  the  accident. 

It  does  not  appear  that  plaintiff's  duty  as  assistant  was 
such  as  would  necessarily  give  him  knowledge  of  the  struc- 
ture of  the  machine,  or  of  the  existence  of  the  projecting  set- 
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8crew,  which  was  a  concealed  danger.  It  is  not  shown  that 
he  had  ever  been  called  upon  or  that  it  was  any  part  of  his 
duty  to  become  acquainted  with  this  machinery,  or  to  adjust 
it  when  out  of  order.  It  is  doubtless  true  that  some  men  with 
the  same  opportunity  would  have  become  familiar  with  its 
mechanism,  and  fully  qualified  to  take  charge  of  it,  but  it  is 
a  matter  of  common  experience  that  all  men  would  not. 
There  is  a  difference  in  the  capacity  of  men  to  acquire  a  par- 
ticular knowledge  of  machinery,  or  of  the  arrangement  of  its 
parts  or  manner  of  construction,  some  having  greater  power 
of  observation,  and  more  desire  to  investigate  and  understand, 
than  others.  The  extent  of  plaintiff 's  knowledge  of  this  ma- 
chinery was  tlierefore  a  question  of  fact  for  the  jury  to  deter- 
mine from  all  the  evidence  before  them,  and  we  think  it  was 
fairly  submitted  to  them  in  the  instructions  of  the  court. 

The  defendants  insist  that  the  plaintiff  was  himself  guilty 
of  contributory  negligence  in  attempting  to  remove  the  sliver 
without  stopping  the  machinery.  We  think,  however,  that, 
upon  the  evidence  in  this  case,  this  was  a  question  of  fact  to 
be  determined  by  the  jury,  and  the  finding  upon  this  point 
would  depend  largely  upon  plaintiff's  knowledge,  or  want  of 
knowledge,  of  the  location  of  the  set-screw.  If  he  knew  the 
screw  was  there  and  projecting,  it  was  gross  carelessness  for 
him  to  place  his  hand  where  he  did,  with  this  shaft  in  mo- 
tion. If  he  was  ignorant  of  its  existence,  it  was  still  a  ques- 
tion for  the  jury  to  consider  whether  he  was  exercising  due 
care  in  what  he  did,  unless  he  knew  that  he  could  remove  the 
sliver  with  safety  to  himself.  In  reaching  a  conclusion,  the 
jury  might  properly  consider  that  he  had  often  seen  such  ob- 
structions removed  from  near  the  same  place  when  the  saw 
was  in  motion,  and  had  received  no  notice  that  it  was  danger- 
ous to  do  so,  and  that  to  have  stopped  the  machinery  in  order 
to  remove  the  sliver  would  have  occasioned  delay  in  the 
work,  and  that  it  was  not  the  custom  to  do  so.  It  seems  clear 
to  us  that  the  inference  to  be  drawn  from  these  facts  would 
not  necessarily  be  that  the  plaintiff  was  guilty  of  culpable 
negligence,  and  different  persons  might  fairly  differ  as  to  the 
proper  conclusion  to  be  reached.  In  such  a  case,  the  ques- 
tion to  be  decided  is  one  of  fact  for  the  jury,  and  not  of  law 
for  the  court.  And  when  the  matter  has  been  passed  upon 
by  the  jury,  and  the  judge  of  the  trial  court  is  satisfied  with 
their  finding,  the  verdict  is  conclusive  of  the  question  here. 

The  law  upon  this  point  is  clearly  stated  in  the  case  of 


Aug.  1891.]  Ingerman  v.  Moore.  143 

Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  585,  3  Am. 
Rep.  506,  as  follows:  "  Whether  it  was  possible  for  the  plain- 
tiff to  have  met  with  the  accident  from  inadvertence  or  want 
of  acquaintance  with  the  danger  of  his  position,  without  being 
chargeable  with  a  want  of  reasonable  care,  we  think  is  a 
question  to  be  submitted  to  the  jury.  The  facts  that  he  saw, 
or  might  have  seen,  the  machinery  in  motion,  and  might 
have  known  that  it  was  dangerous  to  expose  himself  to  be 
caught  in  it,  are  considerations  which  should  be  regarded 
on  one  side.  On  the  other,  some  allowance  should  be  made 
for  his  youth,  his  inexperience  in  the  business,  and  for  the 
reliance  which  he  might  have  placed  upon  the  direction  of 
his  employers.  It  has  been  held  in  other  cases  that  previous 
knowledge  of  a  danger  is  not  conclusive  evidence  of  negli- 
gence in  failing  to  avoid  it." 

In  the  case  of  Swoboda  v.  Ward,  40  Mich.  420,  the  plaintiff 
had  been  working  in  the  mill  for  about  fourteen  days,  carry- 
ing slabs  from  the  gang-saws  and  placing  them  on  the  rollers, 
and  when  injured  he  had  taken  hold  of  a  heavy  slab,  too 
heavy  for  one  man  to  carry,  and  was  pulling  it,  walking  back- 
wards, when  he  slipped  back  against  the  cog-wheels  near  the 
slab-run,  and  his  feet  were  caught,  and  leg  drawn  into  the 
cog-wheels  and  permanently  injured.  It  was  shown  that  he 
had  not  been  warned  about  the  cog-wheels,  and  had  never 
noticed  them  until  he  was  hurt,  but  that  he  could  have  seen 
the  cogs  if  he  had  stopped  work  to  look  for  them,  and  that  he 
was  without  experience  and  knowledge  in  mills.  Upon  these 
facts,  the  court  held  that  the  question  of  contributory  negli- 
gence was  for  the  jury,  and  that  the  trial  court  erred  in  hold- 
ing as  a  matter  of  law  that  there  was  sijch  negligence. 

The  court  there  said:  "The  plaintiff,  at  the  time  of  the  in- 
jury, was  properly  engaged  in  the  active  discharge  of  his  duty. 
He  testified  that  he  had  not  been  warned  about  these  cogs, 
and  had  not  noticed  them  until  after  he  was  hurt.  Contrib- 
utory negligence  presupposes  the  doing  of  some  act  which 
ought  not  to  be  done,  or  the  omission  to  do  something  which 
should  be  done;  in  other  words,  a  want  of  due  care:  5  Am, 
Law  Reg.,  N.  S.,  405,  note.  If  he  did  not  know  of  the  ex- 
posed and  dangerous  condition  of  these  cogs,  then  by  remain- 
ing at  work  he  was  not  doing  something  which  he  should  not 
have  done,  and  the  effort  he  was  making,  at  the  time  of  the 
accident,  to  remove  the  slab  showed  no  want  of  due  care  on 
his  part,  but,  on  the  contrary,  was  commendable.     Even  if 
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he  had  known  of  the  cogs  and  their  unguarded  condition,  it 
would  not  thereby  conclusively  follow  that  he  could  not  re- 
cover. Other  facts  and  circumstances  would  have  to  be  con- 
sidered in  connection  therewith, —  his  age,  his  intelligence,  his 
experience,  and  such  like,  —  so  that  the  jury  might  ascertain 
and  determine  whether  he  fully  understood  and  appreciated 
the  danger." 

To  the  same  effect  is  Bowling  v.  Allen,  74  Mo.  13;  41  Am. 
Rep.  298.  This  case  again  came  before  the  supreme  court  of 
Missouri,  reported  in  102  Mo.  213,  and  the  same  principle  was 
reaffirmed. 

The  jury  must  have  found  in  this  case  that  plaintiff  was 
without  knowledge  of  the  existence  of  the  set-screw,  and  did 
not  know  that  he  was  exposing  himself  to  danger  from  it 
when  he  placed  his  hand  where  he  did.  We  do  not  feel  au- 
thorized to  disturb  the  verdict  of  the  jury  on  this  point. 

The  instruction  complained  of,  to  the  effect  that  if  defend- 
ants were  negligent  in  not  giving  proper  instructions  to  plain- 
tiff, it  was  immaterial  whether  his  hand  was  pulled  off  by  the 
screw  or  cut  off  by  the  saw,  could  not,  upon  the  evidence  be- 
fore the  jury,  have  injured  the  defendants. 

We  have  not  overlooked  the  fact  that  in  this  case  the  de- 
fendants did  not  manage  their  mill  in  person,  and  did  not 
personally  employ  plaintiff,  or  have  any  communication  with 
him  personally.  If  their  superintendent,  or  other  foreman, 
was  negligent  in  putting  the  plaintiff  to  work  without  proper 
instructions,  such  negligence  is  in  law  that  of  the  defendants, 
and  they  are  liable  for  it. 

The  defendants  have  appealed  from  the  order  of  the  supe- 
rior court  made  April  3,  1888,  denying  their  motion  for  a  new 
trial,  and  upon  the  argument  of  this  case  suggested  a  diminu- 
tion of  the  record,  and  asked  leave  to  file,  as  an  "  additional 
record,"  the  previous  order  of  that  court  made  in  this  action 
January  30,  1888,  granting  a  new  trial  thereof,  and  the  sub- 
sequent order  vacating  and  setting  this  aside  and  reinstating 
the  motion  for  a  new  trial.  It  is  claimed  by  the  appellants 
that  the  power  of  the  court  was  exhausted  when  it  granted 
the  motion  for  a  new  trial,  and  that  its  subsequent  orders 
vacating  this  and  denying  their  motion  for  a  new  trial  were 
absolutely  void.  This  additional  record  is  not  embodied  in 
any  bill  of  exceptions,  and  we  do  not  think  it  forms  any  part 
of  the  record  on  this  appeal. 

Judgment  and  order  affirmed. 
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Master  and  Servant  —  Duty  of  Master  to  Instruct  Servant  as  to 
Dangerous  Machinery. — It  is  the  duty  of  a  master  to  give  a  servant 
such  instruction  as  to  dangerous  machinery  as  he  appears  to  need:  Ciriack 
V.  Merchants'  etc.  Co.,  151  Mass.  152;  21  Am.  St.  Rep.  438,  aud  note;  Na- 
dau  V.  White  River  etc.  Co.,  76  Wis.  120;  20  Am.  St.  Rep.  29,  and  note.  It 
is  the  duty  of  the  master  to  inform  hia  servant  as  to  the  danger  of  his  work: 
Missouri  etc.  R'y  Co.  v.  White,  76  Tex.  102;  18  Am.  St.  Rep.  33,  and  note; 
McAvoy  T.  Pennsylvania  etc  Co.,  140  Pa.  St.  1;  Allen  v.  Augusta  Factory,  82 
Ga.  76. 

Master  and  Servant  —  Liability  of  Master  for  Negligence  of  Vice- 
principal  OB  Superintendent.  —  Where  a  master  puts  the  care  and  over- 
sight of  a  branch  of  his  business  in  the  hands  of  an  agent,  be  will  be  liable 
for  any  breach  of  duty  of  such  servant  or  agent:  Harrison  v.  Detroit  etc.  R.  R, 
Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180,  and  note.  The  negligence  of  the 
superintendent  is  the  negligence  of  the  master:  Gaheston  etc.  R'y  Co.  v. 
Smith,  76  Tex.  611;  18  Am.  St.  Rep.  78,  and  note;  Reilly  v.  Hannibal  etc 
R.  R.  Co.,  94  Mo.  600. 

Master  and  Servant  —  Contributory  Negligence  of  Servant,  when  a 
Question  of  Fact.  —  Where  danger  is  pointed  out  to  a  servant,  which  is, 
however,  in  such  a  position  that  he  cannot  see  it,  and  he  is  injured  thereby, 
and  testifies  that  he  did  not  know  of  its  existence  until  the  accident,  his 
contributory  neglgence  is  a  question  for  the  jury:  Nadau  v.  White  River  etc 
Co.,  76  Wis.  120;  20  Am.  St.  Rep.  29,  and  note.  Negligence  of  master  and 
contributory  negligence  of  servant  are  questions  for  the  jury:  McDonald  v. 
Chicago  etc.  R'y  Co.,  41  Minn.  439;  16  Am.  St.  Rep.  711,  and  note;  Goodrich 
V.  New  York  etc.  R.  R.  Co.,  116  N.  Y.  398;  15  Am.  St.  Rep.  410.  In  an  ac- 
tion by  a  servant  against  his  master,  the  negligence  of  the  plaintiff  is  a  ques- 
tion for  the  jury:  Smith  v.  Dunham,  74  Mich.  310;  Porter  v.  Western  etc 
R.  B.  Co.,  97  N.  C.  66. 
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Statute  of  Frauds  —  Surrender,  What  Constitutes,  and  how  Madk. — 
A  surrender  is  the  yielding  up  of  an  estate  for  life  or  years  to  the  re- 
versioner or  remainderman.  Under  the  statute  of  frauds,  it  can  be 
made  only  by  express  consent  of  the  parties  in  writing,  or  by  opera- 
tion of  law  when  the  acts  of  the  parties  imply  that  both  have  consented, 
and  are  such  as  estop  them  from  disputing  the  fact  of  surrender,  and  as 
would  not  be  valid  unless  the  term  were  ended. 

Formal  Surrender  of  Lease  Unnecessary  when.  —  Where  a  landlord 
resumes  possession  with  the  acquiescence  of  the  tenant,  or  gives  a  lease 
to  another,  or  does  any  act  which  amounts  to  an  eviction,  he  will  be  es- 
topped from  disputing  the  surrender,  and  a  formal  surrender  will  be 
unnecessary. 

Acts  Implying  Consent  to  Surrender  of  Lease  Independent  of  Inten- 
tion OF  Parties.  —  A  surrender  of  a  lease  by  operation  of  law  results 
from  acts  which  imply  mutual  consent,  independently  of  the  intention 
of  the  parties  that  their  acts  shall  have  that  effect.  It  is  by  way  of  es- 
toppel. 
AM.  8T.  Rkp..  Vol.  XXV.— 10 
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Tbnant  cannot  Abandon  without  Acceptance  of  Surrender  by  Land- 
lord. —  A  tenant  cannot  abandon  his  title;  and  notwithstanding  he  has 
gone  out,  unless  the  surrender  is  accepted  by  the  landlord,  his  right  of 
possession  continues  during  the  terra. 

Landlord  Estopped  from  Denying  Surrender  of  Lease  when.  —  A 
landlord  who  takes  possession  of  premises  abandoned  by  his  tenant  be- 
fore the  expiration  of  the  term,  and  relets  them  for  a  period  longer 
than  the  remainder  of  the  term  without  notifying  the  original  lessee 
that  he  would  do  so  on  his  account,  and  without  notifying  him  that  he 
would  continue  to  hold  him  liable  for  the  rent,  will  be  estopped  from 
denying  that  he  accepted  the  surrender  of  the  lease. 

Landlord  Estopped  from  Claiming  Damages  for  Expense  of  Improve- 
ments when.  —  Where  a  lease  provides  that  compensation  to  the  land- 
lord for  an  improvement  made  by  him  for  the  tenant's  benefit  is  to  be 
made  solely  from  the  rents  reserved,  the  landlord,  by  accepting  a  sur- 
render of  the  leased  premises,  is  estopped  from  claiming  damages  for 
the  expense  of  the  improvement. 

Action  to  recover  damages.     The  opinion  states  the  case. 

Judson,  Hester,  and  Russell,  and  M.  G.  Hester,  for  the  ap- 
pellant. 

Enoch  Knight,  and  Brousseau  and  Hatch,  for  the  respond- 
ents. 

Temple,  C.  Plaintiff  appeals  from  an  order  refusing  a  new 
trial. 

This  action  is  by  a  landlord  to  recover  damages  from  his 
tenants.  He  avers  that  in  October,  1887,  he  owned  the  de- 
mised premises,  and  was  carrying  on  there  a  lucrative  bakery 
business,  which  business  added  largely  to  the  value  of  the 
premises;  that  defendants  proposed  to  hire  the  premises, 
bakery,  and  business  for  five  years,  and  to  purchase  his 
horses  and  wagons,  and  the  equipments  of  the  establishment, 
and  falsely  and  fraudulently  represented  that  they  would  en- 
large the  establishment  and  business,  and  would  operate  the 
same  for  five  years,  when  they  would  surrender  the  establish- 
ment and  business  to  the  plaintiff,  while  in  fact  they  had  no 
such  intention,  but  their  real  design  was  to  get  control  of 
the  establishment  and  business,  and  to  remove  the  same  to 
fiome  other  locality  in  the  city;  that,  believing  the  represen- 
tations, plaintiff  did  execute  a  lease  to  them,  wherein  defend- 
ants agreed  to  pay  plaintiff,  for  the  terra  of  five  years  from 
October  19,  1887,  the  sum  of  $4,380,  in  monthly  installments, 
sixty-five  dollars  per  month  for  the  first  and  second  years, 
seventy-five  dollars  per  month  for  the  third  and  fourth  years, 
and  eighty-five  dollars  per  month  for  the  fifth  year,  and  to  sur- 
render the  premises  at  the  end  of  that  term  in  good  condition; 
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that  they  took  possession,  occupied,  and  paid  rent  until  June 
SO,  1888,  when  they  abandoned  the  premises,  removed  there- 
from the  bakery  business,  and  since  that  time  have  been 
carrying  on  the  business  at  another  point  in  the  city  of  Pasa- 
dena; that  by  reason  of  the  abandonment  plaintiff  was  corn- 
compelled  to,  and  did  on  the  1st  of  September,  1888,  take 
possession  of  the  premises  and  relet  them  for  the  term  of 
five  years  at  forty  dollars  per  month,  which  was  the  best  ren- 
tal he  could  obtain.  He  charges  that  by  reason  of  the  aban- 
donment of  the  premises  and  the  diversion  of  the  business  he 
has  been  damaged  in  the  sum  of  three  thousand  dollars. 

Plaintiff  also  claims  to  recover  for  the  cost  of  adding  a 
storeroom  for  the  defendants,  which  he  avers  added  nothing 
to  the  value  of  the  premises,  and  also  for  their  failure  to  sur- 
render the  premises  in  good  condition. 

The  answer  admits  the  lease,  and  that  defendants  moved 
out  of  the  premises  June  30,  1888.  It  avers  that  plaintiff  had 
not  kept  his  part  of  the  agreement;  that  he  did  not  give  them 
the  use  of  a  certain  out-building  which  he  had  agreed  to  fur- 
nish, and  that  he  neglected  and  refused  to  place  the  premises 
in  an  inhabitable  condition;  that,  in  consequence,  the  defend- 
ants were  compelled  to,  and  did,  on  the  thirtieth  day  of  June, 
1888,  surrender  the  demised  premises  to  plaintiff,  who  ac- 
cepted the  same  and  took  possession  of  the  whole  thereof. 

The  other  allegations  of  the  complaint  are  denied.  A  jury 
having  been  waived,  the  case  was  tried  by  the  court. 

It  appears  that  defendants  removed  from  the  premises  June 
80,  1888,  and  sent  the  keys  to  plaintiff,  claiming  that  plaintiff 
had  not  complied  with  his  contract.  Plaintiff  did  not  at  once 
re-enter,  but  on  August  3d  commence^  an  action  to  recover 
rent  for  the  months  of  July  and  August. 

September  1st,  while  that  suit  was  pending,  he  called  upon 
the  defendants,  and  requested  them  to  return  and  occupy  the 
premises,  which  they  refused  to  do.  He  then  took  possession, 
had  the  front  painted,  in  order  to  obliterate  the  defendants' 
sign,  made  necessary  repairs,  and  tried  to  find  a  new  tenant, 
and  finally  rented  them  to  Guan  Kee  for  a  laundry,  for  five 
years  from  October  1st,  at  forty  dollars  per  month,  which  he 
B£.ys  was  the  very  best  he  could  do.  The  new  lease  extended 
nftarly  one  year  beyond  the  term  of  defendant's  lease. 

So  far  as  appears,  nothing  was  said  or  done  by  plaintiff, 
other  than  is  above  stated,  to  qualify  his  acts  in  taking  pos- 
6«ijfcI:Ti  and  reletting.     He  did  not  inform  defendants  that  he 
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did  not  accept  the  offered  surrender,  or  that  he  would  relet 
on  their  account.  This  suit  was  commenced  December  3, 
1888.   ■ 

Do  these  facts  show  a  surrender  of  the  term?  A  surrender 
is  the  yielding  up  of  an  estate  for  life  or  years  to  the  rever- 
sioner or  remainderman.  Under  the  statute  of  frauds,  it  can 
be  done  only  by  express  consent  of  the  parties  in  writing,  or 
by  operation  of  law  when  the  parties  do  something  which  im- 
plies that  both  have  consented. 

These  acts  are  such  as  would  estop  the  parties  from  dis- 
puting the  fact  of  surrender,  and  which  would  not  be  valid 
unless  the  term  were  ended;  as,  for  instance,  a  new  lease  ac- 
cepted by  the  tenant,  or  the  resumption  of  possession  by  the 
landlord  if  the  tenant  acquiesces,  or  the  giving  of  a  lease  to 
another;  and  any  act  which  will  amount  to  eviction  will  estop 
the  landlord,  and  make  a  formal  surrender  unnecessary.  And 
while  it  is  said  that  a  surrender  by  operation  of  law  is  by  acts 
which  imply  mutual  consent,  it  is  quite  evident  that  such  re- 
sult is  independent  of  the  intention  of  the  parties  that  their 
acts  shall  have  that  effect.     It  is  by  way  of  estoppel. 

It  was  held  in  Auer  v.  State,  99  Pa.  St.  370,  44  Am.  Rep. 
114,  —  and  many  cases  are  to  the  same  efifect,  —  that  "the 
landlord  may  accept  the  keys,  take  possession,  put  a  bill  on 
the  house  for  rent,  and  at  the  same  time  apprise  the  tenant 
that  he  still  holds  him  liable  for  the  rent.  All  this,  as  was 
said  in  Marseilles  v.  Kerr,  6  Whart.  500,  is  for  the  benefit  of 
the  tenant,  and  is  not  intended,  nor  can  it  have  the  efifect,  to 
put  an  end  to  the  contract  and  discharge  him  from  rent." 

In  that  case  the  trial  court  had  instructed  the  jury,  in 
efifect,  that  if  the  tenant  gives  up  the  demised  premises,  the 
landlord  may  re-enter  and  relet,  and  that  it  is  for  the  advan- 
tage of  the  tenant  that  he  should  do  so,  and  being  for  the 
mutual  advantage  of  the  parties,  it  raises  no  presumption  that 
the  landlord  has  accepted  a  surrender.  Of  this  instruction 
the  court  said:  "  We  see  no  error  in  this.  It  is  good  sense  as 
well  as  good  law." 

In  that  case  the  landlord  expressly  refused  to  accept  a  sur- 
render, and  notified  the  defendant  that  he  would  hold  him 
for  the  rent. 

While  there  are  many  cases  which  hold  to  this  view,  the 
weight  of  authority  and  the  better  reason  is  the  other  way: 
Ladd  V.  Smith,  6  Or.  316.  The  term  is  an  estate  in  lands. 
The  tenant,  subject  to  the  covenants  of  his  lease,  is  the  owner 
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for  the  term.  If  he  leaves  the  demised  premises  vacant,  and 
avows  his  intention  not  to  be  bound  by  his  lease,  his  title  still 
continues,  unless  the  landlord  has  accepted  the  offer  of  sur- 
render. The  landlord  has  no  more  right  to  the  possession  or 
to  lease  than  a  stranger.  Admit  that  he  may  take  such  care 
of  the  property  as  will  prevent  waste,  still  he  must  not  inter- 
fere with  the  right  of  the  tenant  to  the  absolute  dominion 
and  control.  If  he  does  so  interfere,  it  is  an  eviction,  and 
the  tenant  will  be  released. 

The  tenant  cannot  abandon  his  title;  and  notwithstanding 
he  has  gone  out,  unless  the  surrender  is  accepted,  that  con- 
tinues. It  is  his  right  to  resume  possession  at  any  time  dur- 
ing his  term.  If  he  bring  ejectment  against  the  new  tenant, 
what  defense  can  the  new  tenant  have,  —  except  that  plain- 
tiff's right  has  ceased?  How  has  it  ended,  unless  by  sur- 
render? 

The  assertion  that  the  reletting  is  for  the  interest  of  the 
tenant  is  gratuitous  and  unwarrantable,  though  if  it  were 
true,  how  would  that  fact  tend  to  show  authority  in  the  land- 
lord to  dispose  of  the  tenant's  property?  Any  person  might 
assume  authority  on  the  same  ground. 

The  premises  might  be  a  rival  business-stand  which  the 
tenant  desires  to  have  kept  vacant.  The  complaint  in  this 
case  substantially  avers  such  fact.  Perhaps  if  the  tenant 
finally  ascertains  that  his  landlord  will  not  accept  the  offered 
surrender,  and  could  continue  to  collect  his  rents,  he  would 
elect  to  return. 

It  is  said  that  defendants  abandoned  the  premises  at  a  time 
of  great  business  depression  at  Pasadena.  It  may  be  that 
on  the  revival  of  business  at  the  end  of  a  few  months  they 
would  have  been  glad  to  resume  business  there,  and  would 
have  done  so  with  profit  if  the  landlord  had  not  relet.  Under 
such  circumstances,  shall  they  continue  to  pay  rent?  If  the 
surrender  has  not  been  accepted,  have  they  not  been  evicted? 

But  this  case  hardly  comes  up  to  the  authorities  which  we 
have  criticised.  In  taking  possession,  the  landlord  did  not 
announce  his  intention  to  continue  to  hold  the  tenants.  He 
relet  without  notifying  the  defendants  that  he  should  do  so 
on  their  account.  He  relet  for  a  period  longer  than  the 
remainder  of  their  term;  thus  showing  plainly  that  he  was 
acting  in  his  own  right,  and  not  as  their  self-constituted 
agent.  Under  such  circumstances,  he  cannot  say  that  he  did 
not  accept  the  surrender. 
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The  plaintiff  also  claims  damages  for  the  expense  in  build- 
ing the  storeroom  for  defendants,  which  he  avers  adds  nothing 
to  the  value  of  the  premises.  His  own  statement  being  taken 
as  true,  it  must  be  admitted  that  he  has  been  hardly  used, 
and  if  possible,  consistent  with  legal  principles,  the  courts 
should  afford  him  relief.  It  is  true  that  a  lease  is  not  only  a 
grant  or  conveyance  of  an  interest  in  land,  but  is  also  a  con- 
tract between  the  parties,  and  upon  a  breach  of  any  promise 
contained  in  it,  the  injured  party  has  his  action  as  upon  other 
contracts;  but  the  trouble  is,  that  by  the  terms  of  the  con- 
tract compensation  to  the  landlord  for  this  improvement  was 
to  be  made  by  the  rents  reserved  in  the  lease.  When,  there- 
fore, he  elected  to  release  the  tenants  from  the  remainder  of 
the  term  he  gave  up  his  stipulated  mode  of  compensation. 
In  other  words,  his  acts  which  estop  him  from  claiming  rent 
have  deprived  him  of  his  remedy. 

The  case  of  Respini  v.  Porta,  89  Cal.  464,  23  Am.  St.  Rep. 
488,  does  not  really  militate  against  these  views.  It  was  the 
case  of  the  lease  —  if  it  may  be  called  such  —  of  a  dairy  of 
cows,  the  necessary  buildings,  fixtures,  and  utensils,  and  pas- 
turage for  the  cows.  The  right  to  the  land  was  subordinate 
to  the  business,  the  stock  in  which  belonged  to  the  lessor.  It 
partook  more  of  the  nature  of  an  ordinary  contract  than  a 
grant  of  a  term.  The  landlord  in  such  a  case,  when  the  ten- 
ant abandons,  cannot  refuse  to  take  possession,  for  otherwise 
his  property  would  perish. 

An  examination  of  the  record  in  the  case  shows  that  the 
point  was  conceded.  The  only  question  was  as  to  the  rule  of 
damages. 

As  to  the  other  claims  for  damage,  the  findings  are  against 
the  plaintiff,  on  the  facts,  and  the  evidence  sustains  the  find- 
ings. 

It  follows  that  the  order  appealed  from  should  be  aflSrmed. 

FooTE,  C,  and  Belcher,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  affirmed. 


Lbasb — Surrender,  What  Constitutes,  and  how  Mads. — See  ^c«- 
jnni  V.  Porta,  89  Cal.  464;  23  Am.  St.  Rep.  488;  Chamberlain  v.  Dunlop,  126 
N.  y.  45;  22  Am.  St.  Rep.  807;  Smith  v.  Kerr,  108  N.  Y.  31;  2  Am.  St.  Rep. 
362;  Bedford  v.  Terhune,  30  N.  Y.  453;  86  Am.  Dec.  394,  and  note.  A  sur- 
render is  the  yielding  up  of  an  estate  for  life  or  years  to  him  who  has  the 
immediate  estate  in  reversion:  Bailey  v.  Wells,  8  Wis.  141;  76  Am.  Dec.  233. 
Where  the  tenant  offers  to  surrender  his  lease  before  its  expiration,  and  the 
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landlord  thereupon  enters  and  takes  exclusive  possession  of  the  premises, 
there  is  effected  such  a  surrender  and  acceptance  as  will  terminate  the  lease: 
Knee  land  v.  Schmidt,  78  Wis.  345.  A  mutual  agreement  between  the  land- 
lord and  the  original  tenant  that  the  lease  is  terminated  is  necessary  to 
establish  the  surrender  of  a  lease:  Stewart  v.  Sprague,  71  Mich.  50;  Stewart- 
V.  Sprague,  76  Mich.  184.  Each  of  several  tenants,  under  a  lease  contain- 
ing a  stipulation  to  surrender  property  before  the  expiration  of  the  lease,  is 
the  agent  of  the  others  to  make  such  surrender:  Bergland  v.  Frawley,  72 
Wis.  669. 


BuRKETT  V.  Griffith. 

[90  California,  632.] 

Slander  of  Title,  Action  fob,  Maintainable  against  Whom.  —  Ait 
action  for  slander  of  title  lies  against  one  who  falsely  and  maliciously 
disparages  the  title  of  another  to  property,  whether  real  or  personal,  and 
thereby  causes  him  some  special  pecuniary  loss  or  damage  as  the  direct 
and  natural  result  of  the  words  spoken. 

Action  for  Slander  of  Title,  What  Necessary  to  Maintain.  — To 
maintain  an  action  for  slander  of  title,  it  is  necessary  to  establish  that 
the  words  spoken  were  false,  and  were  maliciously  spoken  by  the  defend- 
ant, and  also  that  the  plaintiff  has  sustained  some  special  and  pecuniary 
damage  as  the  direct  and  natural  result  of  their  having  been  so  spoken. 
And  as  words  spoken  of  property  are  not  in  themselves  actionable,  the 
complaint  in  such  action  should  distinctly  and  particularly  set  out  the 
facts  which  show  wherein  the  plaintiff  has  sustained  special  damage. 

Both  Injury  and  Damage  Essential  for  Maintenance  of  Action  for 
Slander  of  Title.  —  To  sustain  an  action  for  slander  of  title,  there 
must  be  both  injury  and  damage.  The  slanderous  words,  false  in  fact 
and  maliciously  uttered,  constitute  the  injury  and  give  the  right  of  ac- 
tion, and  the  pecuniary  damage  sustained  is  the  measure  of  recovery. 

Words  Uttered  afier  Contract  of  Sale  of  Land  not  Ground  for 
Action  for  Slander  of  Title.  —  Where  words  slandering  a  title  are 
uttered  after  a  sale  of  land  has  been  completed,  or  agreed  upon  and 
contracted  for,  so  as  to  give  the  plaintiff  ^  contract  capable  of  being 
enforced,  he  does  not  suffer  any  actionable  damage  from  their  utterance, 
although  the  purchaser  was  thereby  deterred  from  performing  his  con- 
tract or  induced  to  violate  it.  In  order  to  show  that  the  words  uttered 
have  caused  injury  to  the  plaintiff,  it  is  generally  necessary  to  aver  and 
show  that  they  were  uttered  pending  some  treaty  or  public  auction  for 
the  sale  of  the  property,  and  that  thereby  some  intending  purchaser  wa» 
prevented  from  bidding  or  competing. 

Pleading  in  Action  for  Slander  of  Title  Construed  against  Pleader: 
WHEN.  —  Where  a  complaint  in  an  action  to  recover  damages  for  slan- 
der of  title  avers  an  offer  from  a  third  person  to  purchase,  and  an  ac- 
ceptance of  the  offer  by  the  plaintiff,  and  that  by  reason  of  the  words 
spoken  by  the  defendant  such  third  person  was  intimidated,  dissuaded, 
and  deterred  from  carrying  out  his  agreement  with  the  plaintiff,  it  will 
be  construed  against  the  pleader,  as  intended  to  aver  a  complete  and 
executed  contract  of  purchase  and  sale  between  the  plaintiff  and  such, 
third  person. 
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AOnON  AGAINST  PaRTT  FOR  INDUCING   ANOTHER  TO  VIOLATE  HIS  LAWFUL 

CoNTBACT  NOT  MAINTAINABLE  WHEN.  —  If  a  plaititiflf  has  snstained 
any  damage  in  consequence  of  the  refusal  of  persons  to  perform  their 
lawful  contracts  with  him,  it  is  damage  which  may  be  compensated  in 
actions  brought  by  him  against  those  persons,  and  the  law  supposes  that 
in  such  actions  the  plaintiff  will  receive  a  full  indemnity,  and  he  has  no 
right  of  action  against  a  defendant  whose  words,  however  false  and  ma- 
licious, have  induced  the  other  contracting  party  to  violate  such  agree- 
ment. 

Party  Relkasino  Another  from  Obligations  of  his  Contract  must 
BEAR  Damage  Suffered  through  his  Own  Act.  — If  a  vendor  of  land 
releases  a  purchaser  from  the  obligations  of  his  contract,  or  does  not 
desire  to  enforce  the  same,  the  damage  whiah  he  may  thereby  snstain 
through  his  own  voluntary  act  cannot  be  visited  upon  another,  who  is 
alleged  to  have  induced  such  purchaser  to  violate  his  contract,  but  mustf 
be  borne  by  himself. 

Complaint  in  Action  for  Slander  of  Title  must  Describe  Propbrx* 
Disparaged.  —  In  an  action  for  slander  of  title  to  land,  it  is  necessary 
for  the  plaintiff  in  his  complaint  to  set  forth  and  describe  the  property 
respecting  which  the  defamatory  statements  have  been  made,  and  also 
to  aver  his  title  thereto,  so  that  it  may  be  shown  wherein  the  defendant 
has  done  him  any  injury. 

Argumentative  Pleading  not  Permissiblb  whbn.  —  A  complaint  in  an 
action  for  slander  of  title  which  alleges  that  the  defamatory  statements 
made  by  the  defendant  were,  that  the  plaintiff  had  broken  the  cove- 
nants of  leases,  attached  to  the  complaint  as  exhibits,  and  made  part 
thereof  only  for  the  purpose  of  identifying  the  lands  referred  to,  con- 
taining an  option  to  purchase,  and  that  plaintiff  had  forfeited  all  rights 
thereunder,  and  which  alleges  that  he  had  a  leasehold  interest,  with 
option  and  privilege  of  purchasing,  but  which  does  not  directly  allege 
the  nature  or  extent  of  his  leasehold  interest;,  or  the  terms  of  his  option, 
or  what  were  the  covenants  of  his  leases,  or  the  nature  of  his  rights 
thereunder,  and  which  shows  those  matters  of  substance  argumenta- 
tively  only  by  inference  from  the  contents  of  the  exhibits,  fails  to  show 
that  the  statements  and  declarations  of  the  defendant  could  have  caused 
any  damage  or  injury  to  the  plaintiff. 

Matters  of  Substance  in  Pleading  must  be  Alleged  in  Direct  Terms. 
—  Matters  of  substance  constituting  an  essential  element  to  a  cause  of 
action  must  be  alleged  in  direct  terms,  and  not  by  way  of  recital  or 
reference,  much  less  by  exhibits  merely  attached  to  the  pleading. 

Refusal  to  Sell  to  Lessee  having  Option  to  Purchase  not  Slander 
of  Title.  —  An  allegation  in  a  complaint  in  an  action  for  slander  of 
title,  that  the  defendant  bad  stated  that  he  would  not  sell  the  lands 
described  in  leases  from  him  to  the  plaintiff,  containing  an  option  to 
purchase,  cannot  be  regarded  as  charging  a  slander  of  title,  especially 
where  it  is  not  alleged  that  an  intending  purchaser  was  informed  of  such 
declaration. 

Originator  of  Slander  of  Title  Liable  only  for  Damage  Resulting 
Directly  and  Naturally  from  his  Act.  —  The  originator  of  a  slan- 
der of  title  is  only  liable  for  such  damage  as  is  the  direct  and  natural 
result  of  his  act,  and  is  not  liable  for  the  subsequent  repetition  by  an- 
other, without  his  direction  or  authority,  of  words  nor  in  themselves 
actionable. 
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Action  to  recover  damages  for  slander  of  title.  The  opin- 
ion states  the  case. 

John  RohariB  and  J.  D.  Bicknell,  for  the  appellant. 
Stephen  M.  White  and  George  W.  KnoXy  for  the  respondent. 

Harbison,  J.  The  plaintiff  brought  this  action  against 
the  defendant  to  recover  the  sura  of  twenty-five  thousand  dol- 
lars damages,  caused  by  certain  false  and  malicious  state- 
ments aHeged  to  have  been  made  by  him  concerning  certain 
property  of  the  plaintiff.  The  defendant  demurred  to  the 
complaint  upon  the  grounds  of  insufficiency  and  uncertainty; 
and  from  a  judgment  entered  upon  an  order  sustaining  the 
demurrer  the  plaintiff  has  appealed. 

Although  the  term  "  slander  "  is  more  appropriate  to  the 
defamation  of  the  character  of  an  individual,  yet  the  term 
"slander  of  title"  has  by  use  become  a  recognized  phrase  of 
the  law,  and  an  action  therefor  is  permitted  against  one  who 
falsely  and  maliciously  disparages  the  title  of  another  to  prop- 
erty, whether  real  or  personal,  and  thereby  causes  him  some 
special  pecuniary  loss  or  damage.  In  order  to  maintain  the 
action,  it  is  necessary  to  establish  that  the  words  spoken  were 
false,  and  were  maliciously  spoken  by  the  defendant,  and  also 
that  the  plaintiff  has  sustained  some  special  pecuniary  dam- 
age as  the  direct  and  natural  result  of  their  having  been  so 
spoken.  As  words  spoken  of  property  are  not  in  themselves 
actionable,  it  is  necessary  to  allege  the  facts  which  show 
wherein  the  plaintiff  has  sustained  damage;  and  as  special 
damage  is  the  only  ground  upon  which  the  action  can  be 
maintained,  it  is  essential  that  such  damage  be  distinctly  and 
particularly  set  out  in  the  complaint:  Linden  v.  Graham,  1 
Duer,  670;  Swan  v.  Tnppan,  5  Cush.  104;  Malachi  v.  Soper, 
3  Bing.  N.  C.  371.  It  is  not  actionable  to  speak  disparag- 
ingly of  the  title  of  another,  unless  he  is  damaged  thereby. 
The  utterance  of  a  mere  falsehood,  however  malicious,  will  not 
sustain  an  action,  unless  damage  has  resulted  therefrom:  Ad- 
dison on  Torts,  25;  and  the  damage  wbich  can  be  recovered 
is  only  such  as  is  the  direct  and  natural  result  of  the  utter- 
ance .of  the  words.  As  in  all  other  cases  dependent  upon 
special  damage,  there  must  be  both  injury  and  damage.  The 
slanderous  words,  false  in  fact  and  maliciously  uttered,  con- 
stitute the  injury  and  give  the  right  of  action;  and  the  pecu- 
niary damage  sustained  is  the  measure  of  recovery.     If  the 
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words  uttered  are  not  false,  or  if  there  be  no  malice,  there  is 
no  right  of  action,  and  there  can  be  no  recovery,  unless  some 
Bpecial  pecuniary  damage  has  resulted  from  their  utterance. 
In  order  to  show  that  the  words  uttered  have  caused  injury 
to  the  plaintiff,  it  is  generally  necessary  to  aver  and  show 
that  they  were  uttered  pending  some  treaty  or  public  auction 
for  the  sale  of  the  property,  and  that  thereby  some  intending 
purchaser  was  prevented  from  bidding  or  competing:  Fol- 
kard's  Starkie  on  Slander  and  Libel,  sec.  128;  Odgers  on 
Libel  and  Slander,  138.  "  This  action  lieth  not  but  by  rea- 
son of  the  prejudice  in  the  sale":  Per  Fenner  J.,  in  Bold  v. 
Bacon^  Cro.  Eliz.  346.  If  the  plaintiff  has  merely  a  general 
intention  to  sell,  or  if  the  words  uttered  do  not  reach  any 
intending  purchaser,  or  if  they  do  not  prevent  any  sale,  or 
are  uttered  after  the  sale  is  completed  or  agreed  upon  and 
contracted  for,  the  plaintiff  does  not  suffer  any  damage  from 
their  utterance. 

It  is  alleged  in  the  complaint  that  in  August,  1888,  the 
plaintiff  was  the  owner  of  a  certain  leasehold  interest  with 
option  and  privilege  of  purchasing  two  certain  tracts  of  land 
in  Los  Angeles  County,  and  that  one  Arthur  Sketchley  was 
then  negotiating  and  treating  with  him  for  the  purchase  of, 
and  offered  to  purchase  from  him,  an  undivided  one  half  of 
the  same  for  the  sum  of  twenty-five  thousand  dollars,  "  and 
that  the  plaintiff  accepted  said  offer";  that  the  defendant, 
well  knowing  the  premises,  did  willfully,  maliciously,  and 
without  probable  cause,  during  the  period  that  the  said 
Sketchley  was  so  negotiating  and  making  the  offer  aforesaid, 
and  prior  and  subsequent  thereto,  publicly  state  to  divers 
persons  (naming  them),  and  to  the  plaintiff,  "that  the  plain- 
tiff had  broken  the  covenants  of  his  said  leases,  and  had  for- 
feited all  rights  thereunder  and  by  virtue  thereof,"  and  that 
the  defendant  would  not  sell  to  the  plaintiff,  or  to  any  person 
purchasing  from  him,  the  lands  described  in  said  leases,  or 
execute  a  deed  therefor  on  the  tender  of  said  purchase  price; 
that  the  said  statement  and  declarations  were  false,  and  were 
made  by  the  defendant  for  the  purpose  of  preventing  the  plain- 
tiff from  disposing  of  said  leasehold  interests  and  option,  and 
that  said  Sketchley  was  informed  of  the  said  statements,  and 
was  intimidated,  dissuaded,  and  deterred  from  carrying  out 
his  agreement  with  plaintiff,  and  withdrew  his  offer  to  pur- 
chase, and  refused  to  purchase  the  same;  that  but  for  said 
statements  by  defendant,  Sketchley  would  have  completed 
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said  purchase,  and  that  by  reason  of  the  said  statements  plain- 
tiff has  been  unable  to  sell  said  property  to  Sketchley,  and 
has  been  thereby  damaged  in  the  sum  of  twenty-five  thousand 
dollars. 

1.  The  averment  in  the  complaint  that  Sketchley  offered 
to  make  the  purchase  from  the  plaintiff,  and  to  pay  therefor 
the  sum  of  twenty-five  thousand  dollars,  and  that  "the  plain- 
tiff accepted  said  offer,"  must,  for  the  purposes  of  the  de- 
murrer, under  the  familiar  rule  that  the  pleading  is  to  be 
construed  contra  proferentem,  be  regarded  as  an  allegation  of 
a  valid  and  efficient  offer  and  acceptance,  and  that  by  virtue 
thereof  a  complete  and  executed  contract  of  purchase  and 
sale  was  entered  into  between  them.  This  construction  is 
corroborated  by  the  subsequent  averment  that  after  Sketchley 
was  informed  of  the  statements  of  the  defendant,  he  was  "  in- 
timidated, dissuaded,  and  deterred  from  carrying  out  his 
agreement  with  plaintiff,"  and  shows  that  it  was  the  intention 
of  the  pleader  to  allege  such  contract. 

This  acceptance  by  the  plaintiff  of  Sketchley 's  offer,  and  the 
agreement  between  them  for  the  purchase  and  sale  of  the 
property,  terminated  the  "  treaty,"  and  gave  to  the  plaintiff  a 
contract  capable  of  being  enforced  against  Sketchley,  and  on 
which  he  can  recover  any  damages  he  may  have  sustained 
from  its  violation.  The  subsequent  refusal  by  Sketchley  to 
carry  out  his  agreement  did  not  give  the  plaintiff  the  right  to 
recover  in  this  action  the  damages  thus  sustained.  In  an 
action  like  the  present,  the  plaintiff  can  recover  only  such 
damage  as  he  may  have  sustained  by  reason  of  an  intending^ 
purchaser  being  prevented  from  making  the  contract;  but  the 
complaint  herein  shows  that  whatever  statements  or  declara- 
tions were  made  by  the  defendant  prior  to  the  making  of  the 
contract  did  not  have  the  effect  to  prevent  Sketchley  from  en- 
tering into  the  same,  and  those  which  he  made  thereafter  have 
not  caused  the  plaintiff  any  damage  which  can  be  said  to 
have  resulted  therefrom.  We  know  of  no  case  in  which  it  has 
been  held  that  when  the  plaintiff  has  a  valid  contract  of  sale, 
he  can  recover  damages  for  its  breach  against  one  whose 
words,  however  false  and  malicious,  have  induced  the  other 
contracting  party  to  violate  such  agreement.  In  Morris  v. 
Langdale,  2  Bos.  &  P.  284,  in  an  action  for  defamation,  the 
special  damage  alleged  was  that  certain  persons  had  refused 
to  fulfill  their  contracts  with  the  plaintiff  in  consequence  of 
the  words  spoken,  but  Lord  Eldon  said:  "Now,  if  the  plain> 
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tiff  has  sustained  any  damage  in  consequence  of  the  refusal 
of  any  persons  to  perform  their  lawful  contracts  with  him,  it 
is  damage  which  may  be  compensated  in  actions  brought  by 
the  plaintiff  against  those  persons;  and  the  law  supposes  that 
in  such  actions  the  plaintiff  would  receive  a  full  indemnity." 
A  similar  principle  is  laid  down  in  Townshend  on  Slander  and 
Libel,  sec.  206;  Kendall  v.  Stone,  5  N.  Y.  14;  Vicars  v.  Wil- 
cocks,  8  East,  1;  Paull  v.  Halferty,  63  Pa.  St.  46;  3  Am.  Rep. 
518;  Brentman  v.  Note,  24  N.  Y.  St.  Rep.  281. 

It  is  not  shown  by  the  complaint  whether  the  plaintiff 
accepted  the  refusal  of  Sketchley  to  complete  his  purchase  as 
a  termination  of  the  contract,  or  whether  he  still  holds  his 
right  of  action  to  enforce  the  contract.  From  the  averment 
that  "  the  said  Sketchley  was  then  and  there,  and  at  all 
times  since  has  been,  able  and  willing  to  purchase "  the 
property  contracted  for,  it  would  seem  that  Sketchley  is  still 
bound  by  the  contract,  and  if  so,  the  complaint  fails  to  show 
that  the  plaintiff  has  sustained  any  damage.  In  any  action 
against  Sketchley  founded  upon  the  contract,  it  would  be  no 
defense  that  he  had  been  induced  to  refuse  to  complete  his 
purchase  by  reason  of  the  statements  of  the  defendant  alleged 
herein;  and  as  in  such  action  the  plaintiff  can  recover  all  the 
damages  he  has  sustained,  he  has  no  right  of  action  herein 
against  this  defendant.  If,  on  the  other  hand,  the  plaintiff 
has  released  Sketchley  from  the  obligations  of  his  contract,  or 
does  not  desire  to  enforce  the  same,  whatever  damage  he  has 
suffered  is  the  result  of  his  own  voluntary  act,  and  cannot 
be  visited  upon  this  defendant:  Kendall  v.  Stone,  5  N.  Y.  14. 

2.  The  complaint  fails  to  show  that  the  statements  and 
declarations  alleged  to  have  been  made  by  the  defendant 
could  have  caused  any  damage  to  the  plaintiff.  It  was 
necessary  for  the  plaintiff  to  set  forth  and  describe  in  his 
complaint  the  property  respecting  which  the  defamatory 
statements  had  been  made,  as  well  as  to  aver  his  title  thereto, 
so  that  it  might  be  shown  wherein  the  defendant  had  done 
him  any  injury.  The  defamatory  statements  alleged  to  have 
been  made  by  the  defendant  are,  "that  this  plaintiff  had 
broken  the  covenants  of  his  said  leases,  and  that  plaintiff 
had  forfeited  all  rights  thereunder  and  by  virtue  thereof." 
The  only  leases  referred  to  in  the  complaint  are  those  which 
are  annexed  to  it  as  exhibits  for  the  purpose  of  identifying 
the  lands  in  which  the  plaintiff  had  a  "  leasehold  interest 
with  option  and  privilege  of  purchasing."     The  plaintiff  has 
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not  alleged  the  nature  or  extent  of  his  leasehold  interest,  or 
the  ternaa  of  his  option,  or  what  were  the  covenants  of  his. 
leases,  or  the  nature  of  his  rights  thereunder,  nor  has  he 
alleged  that  the  covenants  or  the  option  are  those  which  are 
contained  in  the  exhibits.  As  the  statements  alleged  to  have 
been  made  by  the  defendant  referred  to  the  "covenants  of  his 
said  leases  and  his  rights  thereunder,"  it  was  necessary  to 
aver  facts  suflEicient  to  show  whether  he  had  any  rights,  or 
whether  there  were  any  covenants  to  be  violated  or  broken. 
The  exhibits  attached  to  the  complaint  are  made  a  part 
thereof  only  for  the  purpose  of  identifying  the  lands  referred 
to,  and  do  not  satisfy  this  requirement  of  pleading.  Ar- 
gumentative pleading  is  no  more  permissible  under  the  code 
than  it  was  at  common  law.  Matters  of  substance  must  be 
alleged  in  direct  terms,  and  not  by  way  of  recital  or  reference^ 
much  less  by  exhibits  merely  attached  to  the  pleading. 
Whatever  is  an  essential  element  to  a  cause  of  action  must 
be  presented  by  a  distinct  averment,  and  cannot  be  left  to  an 
inference  to  be  drawn  from  the  construction  of  a  document 
attached  to  the  complaint:  Los  Angeles  v.  Signoret,  50  Cal. 
298. 

The  only  property  to  which  the  plaintiff  alleges  that  he 
had  any  title  is  the  leasehold  interest  and  option  to  purchase. 
He  does  not  allege  that  the  defendant  denied  his  title  to  this 
property,  but  charges  him  only  with  disparaging  certain 
rights  which  the  complaint  does  not  allege  that  he  possessed. 
The  allegation  that  the  defendant  had  stated  that  he  would 
not  sell  the  lands  described  in  the  leases  cannot  be  regarded 
as  any  slander  of  his  title,  even  if  the^  complaint  had  shown 
any  right  to  make  a  purchase  from  the  defendant.  The 
plaintiff,  moreover,  does  not  allege  that  Sketchley  was  in- 
formed of  this  declaration  of  the  defendant. 

3.  The  complaint  also  fails  to  show  that  the  special  dam- 
age alleged  to  have  been  sustained  by  the  plaintiff  is  the 
natural  and  direct  result  of  the  statements  and  declarations 
made  by  the  defendant.  This  action  is  governed  by  the 
same  rule  that  obtains  in  the  ordinary  action  of  slander,  viz., 
that  if  the  words  are  not  actionable  in  themselves,  the  ori- 
ginator of  the  slander  is  only  liable  for  such  damage  as  is  the 
direct  and  natural  result  of  his  act,  and  that  he  is  not  liable 
for  the  subsequent  repetition  of  those  words  by  another,  with- 
out his  direction  or  authority:  Folkard's  Starkie  on  Slander 
and  Libel,  sec.  642;  Addison  on  Torts,  795;  Parkin  v.  Scott^ 
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1  Hurl.  &  N.  153;  Ward  v.  Weeks,  7  Bing.  211;  TerwilHger 
y.  Wands,  17  N.  Y.  54;  72  Am.  Dec.  420;  Gough  v.  Goldsmith, 
44  Wis.  262;  28  Am.  Rep.  579;  Hastings  v.  Stetson,  126 
Mass.  329;  30  Am.  Rep.  683,  This  is  but  the  application  of 
the  general  rule  that  when  special  damages  are  to  be  re- 
covered, they  must  be  the  legal  and  natural  consequence 
arising  from  the  tort  itself,  and  not  from  the  wrongful  act  of 
-a  third  party,  remotely  induced  thereby:  Grain  v.  Petrie, 
6  Hill,  524;  41  Am.  Dec.  765.  The  only  special  damage 
which  the  plaintiff  has  alleged  is,  that  Sketchley  was  in- 
formed of  the  statements  and  declarations  made  by  the 
defendant,  and  withdrew  his  offer  to  purchase,  and  that  the 
plaintiff  thereby  sustained  damage.  It  is  not  alleged  that 
the  defendant  ever  made  any  statement  or  declaration  to 
Sketchley,  or  in  his  presence,  or  that  he  directed  or  author- 
ized any  of  his  statements  to  be  communicated  to  him,  nor  is 
it  is  alleged  that  either  of  the  persons  to  whom  the  defendant 
made  such  statements  repeated  them  to  Sketchley,  or  by 
whom  or  in  what  manner  Sketchley  "  was  informed  "  of  the 
statements.  The  only  connection  between  the  statements  by 
the  defendant  and  their  reaching  Sketchley  is,  that  the  de- 
fendant made  them  for  the  purpose  of  circulating  the  rumor 
and  conveying  the  impression  that  the  plaintiff  had  violated 
the  covenants  and  conditions  of  his  leases.  This,  however,  is 
too  remote  to  render  the  defendant  liable. 

We  are  of  the  opinion  that  the  complaint  fails  to  state  a 
cause  of  action,  and  that  the  demurrer  was  properly  sus- 
tained, and  the  judgment  is  therefore  afiirmed. 


Slander  of  Title.  —  As  to  the  nature  of  the  procedure  in,  and  the  dam- 
ages recoverable  in,  actions  for  slander  of  title  generally,  see  note  to  Oent  v. 
Lynch,  87  Am.  Dec.  562,  563.  Slander  of  title  is  actionable  where  the 
plaintiflf  has  an  interest  or  estate  in  the  property,  and  another  falsely  and 
maliciously  impugns  his  title  thereto,  causing  him  to  suffer  special  damage: 
Harriss  v.  Sneeden,  101  N.  C.  273;  Paull  v.  Halferly,  63  Pa,  St.  46;  3  Am. 
Rep.  518,  The  complaint  in  an  action  for  slander  of  title  was  held  good  aa 
against  a  demurrer,  which  stated,  in  substance,  that  plaintiff  owned  realty 
in  Georgia;  that  defendant  without  cause  had  falsely  stated  that  he  and 
others  were  the  owners  of  said  property,  and  that  able  counsel  had  decided 
that  plaintiff  had  no  title;  that  defendant  had  caused  the  publication  of 
these  falsehoods  in  various  new.spapers;  that  such  statements  were  false,  de- 
famatory, and  circulated  to  injure  plaintiff  and  his  title;  and  that  by  reason 
thereof  plaintiff  was  prevented  from  leasing  or  disposing  of  his  realty,  etc.: 
Dodge  v.  Coiby,  108  N.  Y.  445. 

In  an  action  to  recover  for  slander  of  title,  defendant  is  entitled  to  a  non- 
suit, if  the  evidence  shows  that  the  existence  of  the  title  alleged  to  have 


Sept.  1891.]  Pico  v.  Cohn.  159 

been  slandered  is  in  dispute  in  a  prior  action  between  the  parties  brought 
for  the  purpose  of  determining  their  rights:  Thompson  v.  White,  70  Cal,  135. 
Nor  can  the  action  be  maintained  in  the  absence  of  malice  or  a  willful  pur- 
pose of  inflicting  injury  on  the  part  of  the  defendant:  Hovey  v.  Rvbber  T.  P. 
Co.,  57  N.  Y.  119;  15  Am.  Rep.  470. 

In  an  action  for  slander  of  title,  the  defendant,  by  setting  up  title  in  him- 
self, has  the  burden  of  proving  such  claim  cast  upon  him:  8uUy  t.  Spearing^ 
40  La.  Ann.  658b 


[In  Bank.] 

Pico  v.  Cohn. 

[91  California,  129.1 

Judgment,  Reliev  from,  in  Equity,  What  Fbaud  Justices.  —  A  judg- 
ment or  decree  will  not  be  set  aside  or  annulled  in  equity  on  account  of 
any  fraud  which  is  not  extrinsic  or  collateral  to  the  questions  examined 
and  determined  in  the  original  action.  A  fraud  is  not  extrinsic  or  col- 
lateral, within  the  meaning  of  the  rule,  unless  it  is  one  the  effect  of  which 
prevents  a  party  from  having  a  trial. 

Equity  —  Relief  from  Judgment.  —  Pekjitry,  though  Induced  by  Brib- 
ery, is  not  available  in  equity  as  a  ground  for  obtaining  relief  from  a 
judgment  procured  thereby,  when  such  judgment  was  the  result  of  the 
trial  of  an  action  in  which  the  truth  of  the  alleged  perjury  was  necessarily 
drawn  in  question  and  submitted  to  the  court  for  its  determination,  and 
sucli  bribery,  though  suspected,  could  not  be  established  in  time  to  be 
made  the  ground  of  a  new  trial  or  of  other  relief  on  the  former  action. 

Anderson,  Fitzgerald,  and  Anderson,  Del  Valle  and  Munday, 
Smith,  Winder,  and  Smith,  and  Oliver  P.  Evans,  for  the  appel- 
lant. 

A.  Branson  and  Stephen  M.  White,  for  the  respondents. 

The  Court.  After  a  full  consideration  of  the  argument 
presented  upon  the  rehearing  in  this  cause,  we  are  satisfied 
with  the  former  decision,  rendered  on  February  11,  1891,  and 
for  the  reasons  there  given  the  judgment  appealed  from  is 
affirmed. 

The  following  is  the  decision  above  referred  to,  rendered  in 
Bank  on  the  11th  of  February,  1891:  — 

Beatty,  C.  J.  This  is  a  suit  in  equity  to  vacate  and  an- 
nul a  final  decree  in  another  action  between  the  same  parties 
on  the  ground  that  it  was  procured  by  fraud.  The  superior 
court  sustained  a  demurrer  to  the  complaint,  and  thereupon 
gave  judgment  for  the  defendants,  from  which  the  plaintiff 
appeals.  The  principal  question  presented  by  the  appeal,  and 
the  only  question  we  find  it  necessary  to  consider,  is,  whether 
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the  complaint,  taken  as  true,  presents  a  case  entitling  the 
plaintiff  to  the  relief  deinanrled,  or  to  any  relief. 

It  is  alleged  that  in  April,  1883,  the  plaintiff  was  owner  of 
several  parcels  of  real  estate  in  Los  Angeles,  then  worth  over 
two  hundred  thousand  dollars,  and  of  still  greater  value  now; 
that  one  parcel  of  the  land  had  been  sold  under  decree  of 
foreclosure,  and  the  time  for  redemption  was  about  to  expire; 
that  there  were  other  pressing  liens  resting  upon  the  whole 
property,  amounting,  with  the  sum  necessary  to  redeem  the 
parcel  sold,  to  about  sixty-two  thousand  dollars,  as  then  esti- 
mated; that  plaintiff  was  anxiously  endeavoring  to  raise 
money  to  effect  such  redemption  and  save  his  property  from 
sacrifice;  that  one  B.  Cohn,  since  deceased,  whose  adminis- 
trator is  the  principal  defendant  herein,  offered  to  loan,  and 
did  loan,  him  the  necessary  sum,  taking  for  security  a  grant 
absolute  in  terms  of  the  encumbered  property. 

The  consideration  expressed  in  the  deed  was  the  exact  sura 
at  which  the  liens  and  encumbrances  on  the  land  were  esti-^ 
mated,  —  sixty-two  thousand  dollars.  The  value  of  the  land 
was,  as  above  stated,  over  two  hundred  thousand  dollars. 
Within  a  month  or  two  after  the  execution  of  his  deed,  plain- 
tiff tendered  Cohn  sixty-five  thousand  dollars,  and  demanded 
a  reconveyance,  which  was  refused,  whereupon  he  commenced 
an  action  to  compel  a  reconveyance,  alleging  in  his  complaint 
that  his  grant  to  Cohn  was  in  fact  a  mortgage  to  secure  a 
loan.  Cohn  answered,  alleging  that  the  transaction  was  an 
absolute  sale. 

Upon  a  trial  of  this  issue  the  superior  court  found  for  the 
plaintiff,  and  decreed  a  reconveyance  upon  payment  of  one 
hundred  and  three  thousand  dollars,  this  being  the  amount 
of  the  sum  originally  advanced  by  Cohn,  and  certain  addi- 
tional sums  which  he  was  found  to  have  expended  subse- 
quently in  the  compromise  and  settlement  of  other  claims 
against  the  property.  But  on  motion  of  the  defendants  in 
that  action,  the  superior  court  ordered  a  new  trial,  unless  the 
plaintiff  would  consent  to  a  modification  of  the  findings  and 
decree,  adding  thirty-five  thousand  dollars  to  the  amount  to 
be  paid  defendants  upon  reconveyance  of  the  land;  and  the 
plaintiff  failing  to  consent  to  such  modification,  the  order  for 
a  new  trial  was  made  absolute,  and  upon  appeal  of  the  plain- 
tiff, was  affirmed  by  this  court:  67  Cal.  258.  Thereupon  a 
new  trial  was  had  in  the  superior  court,  but  before  a  different 
judge,  who  found  upon  the  principal  issue  in  favor  of  the  de- 
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fendants,  and  decreed  against  the  right  of  redemption.     Fronx. 
that  decree  and  an  order  denying  his  motion  for  a  new  trial,, 
the  plaintiff  again  appealed  to  this  court,  where  the  decree^ 
and  order  were  affirmed  (78  Cal.  384)  upon  the  ground  that,. 
the  evidence  being  conflicting,  the  findings  of  the  lower  court, 
could  not  be  disturbed.     It  is  to  annul  the  decree  so  affirmed' 
that  the  present  action  is  brought,  and  the  fraud  by  which  it 
was  procured  is  shown  by  allegations  in  substance  as  follows: 
At  the  date  of  the  original  transaction  with  Cohn,  Pico  was- 
an  old  man  over  eighty  years  of  age,  unable  to  speak  or  un- 
derstand the  English  language,  unused  to  complicated  state- 
ments or  accounts,  easily  deceived,  and  in  great  distress  and 
trouble  regarding  his  business  affairs.     He  confided  in  Cohn,. 
relied  upon  him  implicitly,  and  at  his  solicitation  abstained 
from  consulting  his  usual  legal  advisers.     In  the  conduct  of 
the  negotiations  with  Cohn,  the  only  other  person  present  was 
one  Pancho  Johnson,  who  knew  everything  that  took  place^ 
and  well  knew  that  the  transaction  was  a  loan  and  security, 
and  not  a  purchase  and  conveyance  absolute;  and  shortly 
after  the  execution  of  the  deed,  so  stated  in  the  presence  of 
Pico's  attorneys  and  numerous  other  persons.     Relying  on? 
Johnson's  knowledge  of  the  transaction  and  his  statements 
concerning  it,  Pico  called  him  as  a  witness  on  the  first  trial 
of  the  action  to  redeem,  when,  instead  of  testifying  that  the 
transaction  was  a  loan  and  mortgage,  he  testified  that  it  was 
a  sale  and  absolute  conveyance;  but  in  spite  of  his  adverse 
testimony,  the  court,  as  above  shown,  found  for  the  plaintiff,. 
Before  the  cause  came  on  for  trial  a  second  time,  Johnson  was 
dead;  but  his  testimony  as  given  on  the  first  trial  had  been, 
reduced  to  writing,  and  was  on  file  anaong  the  papers  in  the 
case.     Plaintiff  and  his  counsel  knew  that  this  testimony  was 
false  in  its  general  statement  to  the  effect  that  the  convey- 
ance to  Cohn  was  absolute,  and  they  suspected  that  Cohn  had 
bribed  the  witness  to  so  testify;  but  they  had  no  evidence  of 
such  bribery,  although  they  had  used  the  utmost  diligence  to 
discover  it.     Upon  mature  consideration,  they  decided  at  the 
second  trial  to  put  in  evidence  the  written  transcript  of  John- 
son's testimony  at  the  first  trial.     Among  their  reasons  for 
doing  so  were  the  following:   Other  testimony  in  the  case 
showed    that   Johnson  was  present  during   the  negotiations' 
between  Pico  and  Cohn,  not  only  as  interpreter,  but  as  the 

particular  friend  and  adviser  of  the  former,  and  counsel  for 
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plaintiff  feared  that  by  omitting  to  offer  Johnson*8  testimony 
they  would  incur  the  odium  of  suppressing  evidence  known 
to  exist,  whereas  by  putting  it  before  the  court  they  would 
have  the  advantage  of  some  facts  that  they  could  prove  by  no 
other  witness.  They  would  have  his  admission  of  other  facts 
inconsistent  with  the  theory  of  a  sale.  The  court  would  see 
that  he  was  hostile  to  Pico,  and  he  could  be  contradicted  by 
proof  of  his  statements  made  in  the  presence  of  others. 

Without  going  more  fully  into  the  reasons  which  induced 
counsel  for  plaintiff  to  submit  the  testimony  of  Johnson  to 
the  consideration  of  the  court  on  the  second  trial  of  the  for- 
mer action,  we  content  ourselves  with  saying  that  the  allega- 
tions of  the  complaint  show  that  the  couree  pursued  by  them 
was,  under  the  circumstances,  wise  and  proper,  if  not  abso- 
lutely necessary.  But,  contrary  to  their  expectations,  the 
court  believed  his  false  testimony,  and  for  that  reason  alone 
decided  against  the  plaintiff.  In  support  of  this  conclusion, 
the  complaint  sets  out  the  substance  of  all  the  testimony  of 
Cohn  and  Pico,  and  in  detail  the  material  portions  of  John- 
son's testimony,  from  which,  with  other  averments,  it  appears 
that  but  for  Johnson's  positive  perjury  and  suppression  of  the 
truth,  the  judgment  here  in  question  would  not  have  been 
given.  This  being  shown,  it  is  next  alleged  that  after  the 
final  affirmance  of  that  judgment  by  this  court,  plaintiff  made 
the  discovery  that  Cohn  had  paid  Johnson  two  thousand  dol- 
lars to  testify  falsely.  The  particulars  of  this  bribery  and  its 
discovery  are  detailed  in  the  complaint,  and  show  that  on  the 
very  morning  that  Johnson  gave  his  testimony,  Cohn  placed 
two  thousand  dollars  in  the  hands  of  one  Forbes,  with  direc- 
tions, given  in  Johnson's  presence,  to  pay  it  to  him  if  he  tes- 
tified to  an  absolute  sale,  and  that,  immediately  after  he  had 
€0  testified,  he  demanded  and  received  the  money. 

It  is  averred,  and  we  think  sufficiently  shown,  that  upon 
proof  of  these  facts  there  is  a  reasonable  certainty  that  plain- 
tiff would,  upon  another  trial,  gain  his  cause.  Such  being  the 
case,  is  plaintiff  entitled  to  a  decree  vacating  and  annulling 
the  former  decree  on  the  ground  that  it  was  procured  by 
fraud?  After  a  careful  and  extended  examination  of  the  au- 
thorities, we  are  constrained  to  answer  this  question  in  the 
negative.  That  a  former  judgment  or  decree  may  be  set 
aside  and  annulled  for  some  frauds,  there  can  be  no  question; 
but  it  must  be  a  fraud  extrinsic  or  collateral  to  the  questions 
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examined  and  determined  in  the  action.  And  we  think  it  is 
settled  beyond  controversy  that  a  decree  will  not  be  vacated 
merely  because  it  was  obtained  by  forged  documents  or  per- 
jured testimony.  The  reason  of  this  rule  is,  that  there  must 
be  an  end  of  litigation;  and  when  parties  have  once  submitted 
a  matter,  or  have  had  the  opportunity  of  submitting  it,  for  in- 
vestigation and  determination,  and  when  they  have  exhausted 
every  means  for  reviewing  such  determination  in  the  same 
proceeding,  it  must  be  regarded  as  final  and  conclusive,  un- 
less it  can  be  shown  that  the  jurisdiction  of  the  court  has 
been  imposed  upon,  or  that  the  prevailing  party,  by  some  ex- 
trinsic or  collateral  fraud,  has  prevented  a  fair  submission  of 
the  controversy.  What,  then,  is  an  extrinsic  or  collateral 
fraud,  within  the  meaning  of  this  rule?  Among  the  instances 
given  in  the  books  are  such  as  these:  Keeping  the  unsuccess- 
ful party  away  from  the  court  by  a  false  promise  of  a  compro- 
mise, or  purposely  keeping  him  in  ignorance  of  the  suit;  or 
where  an  attorney  fraudulently  pretends  to  represent  a  party, 
and  connives  at  his  defeat,  or  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  interest:  United  States  v.  Throck- 
morton, 98  U.  S.  65,  66,  and  authorities  cited. 

In  all  such  instances  the  unsuccessful  party  is  really  pre- 
vented, by  the  fraudulent  contrivance  of  his  adversary,  from 
having  a  trial;  but  when  he  has  a  trial,  he  must  be  prepared 
to  meet  and  expose  perjury  then  and  there.  He  knows  that 
a  false  claim  or  defense  can  be  supported  in  no  other  way; 
that  the  very  object  of  the  trial  is,  if  possible,  to  ascertain  the 
truth  from  the  conflict  of  the  evidence,  and  that,  necessarily, 
the  truth  or  falsity  of  the  testimony  must  be  determined  in 
deciding  the  issue.  The  trial  is  his  opportunity  for  making 
the  truth  appear.  If,  unfortunately,  he  fails,  being  overborne 
by  perjured  testimony,  and  if  he  likewise  fails  to  show  the 
injustice  that  has  been  done  him  on  motion  for  a  new  trial, 
and  the  judgment  is  affirmed  on  appeal,  he  is  without  rem- 
edy. The  wrong,  in  such  case,  is  of  course  a  most  grievous 
one,  and  no  doubt  the  legislature  and  the  courts  would  be 
glad  to  redress  it  if  a  rule  could  be  devised  that  would  rem- 
edy the  evil  without  producing  mischiefs  far  worse  than  the 
evil  to  be  remedied.  Endless  litigation,  in  which  nothing 
was  ever  finally  determined,  would  be  worse  than  occasional 
miscarriages  of  justice;  and  so  the  rule  is,  that  a  final  judg- 
ment cannot  be  annulled  merely  because  it  can  be  shown  to 
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have  been  based  on  perjured  testimony;  for  if  this  could  be 
done  once,  it  could  be  done  again  and  again  ad  infinitum. 
But  counsel  for  appellant  seek  to  distinguish  this  case  from 
those  in  which  it  had  been  held  that  a  judgment  will  not  be  set 
aside  by  reason  of  its  being  based  upon  forged  documents  or 
perjured  testimony.  They  say  that  the  fraud  committed  by 
Cohn  was  the  bribing  of  Johnson;  that  this  was  collateral  and 
extrinsic;  that  it  was  not  and  could  not  have  been  the  subject 
of  investigation  at  the  trial  of  the  original  action.  We  do  not 
think  this  distinction  can  be  maintained.  The  fraud  which 
Cohn  committed  was  the  production  of  perjured  evidence  in 
support  of  his  defense.  The  means  by  which  he  induced  the 
witness  to  swear  falsely  was  but  an  incident. 

It  may  be  safely  asserted  that  a  witness  does  not  often  de- 
liberately perjure  himself  without  being  induced  thereto  by 
some  fraudulent  or  corrupt  practice  on  the  part  of  him  who 
gets  the  advantage  of  the  perjury.  It  is  a  matter  of  indiffer- 
ence what  particular  form  such  corrupt  practice  takes.  The 
evil  and  the  wrong  is  in  the  perjury  which  follows.  In  this 
case  the  truth  of  Johnson's  evidence  was  necessarily  drawn 
in  question  at  the  trial,  and  determined  by  the  decision  of  the 
court;  and  all  that  has  since  been  discovered  is  another  item 
of  testimony  bearing  on  that  point.  We  cannot  find  any  sub- 
stantial ground  upon  which  this  case  can  be  distinguished 
from  United  States  v.  Throckmorton,  98  U.  S.  65,  66.  The  de- 
cision in  that  case  has  been  approved  by  this  court  as  recently 
as  in  In  re  Griffith,  84  Cal.  113.  The  following  decisions  of 
this  court  are  also  in  point:  Allen  v.  Currey,  41  Cal.  321; 
Amador  Canal  etc.  Co.  v.  Mitchell,  59  Cal.  176.  Many  other 
authorities  to  the  same  effect  are  cited  in  the  brief  for  re- 
spondents. On  the  other  hand,  the  case  of  Laithe  v.  McDon- 
ald, 7  Kan.  254,  12  Kan.  340,  directly  supports  the  position  of 
appellant,  as  does  the  case  of  Fabrilius  v.  Cock,  3  Burr.  1771. 
The  cases  of  Verplanck  v.  Van  Buren,  76  N.  Y.  247,  and 
Dringer  v.  Erie  K'y  Co.,  42  N.  J.  Eq.  573,  contain  expressions 
which  seem  to  imply  the  same  doctrine,  but  they  do  not 
directly  support  it.  Other  cases  cited  by  appellant  are  less 
in  point. 

We  think,  on  the  whole,  that  it  is  settled  by  the  great 
weight  of  authority  that  the  plaintiff's  action  cannot  be  main- 
tained, and  that  the  judgment  of  the  superior  court  must  be 
affirmed.     So  ordered. 
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Relief  from  Judgnnents  Obtained  by  Perjury.  • 
Relief  from  Judgments  Obtained  by  Perjury.  — The  question  whether 
or  not  relief  in  equity  may  be  had  from  a  judgment  on  the  suggestion  it  was 
obtained  through  perjury  and  subornation  of  perjury  was  fearlessly  met  in 
the  principal  case,  auid  the  rule  deduced  by  court  from  the  pre-existing  ad- 
judications  upon  the  subject  applied  under  circumstances  which  might  well 
have  induced  the  court  to  falter  in  its  application,  or  to  dispose  of  the  appeal 
apon  some  other  ground.  As  the  evidence  alleged  to  have  been  procured  by 
flubornation  of  perjury  was  introduced  by  the  complainant  himself  to  obtain 
the  benefit  of  such  parts  of  it  as  were  favorable  to  him,  with  knowledge  of 
its  falseness  in  other  respects  and  the  belief  that  it  was  also  suborned,  he 
might  have  been  denied  relief  on  the  ground  that  when  he  deliberately  of- 
fered the  evidence  he  could  not  reasonably  expect  to  obtain  judgment  in  his 
favor  if  the  court  disbelieved  those  parts  which  he  alleged  to  be  false,  and  at 
the  same  time  to  be  entitled  to  have  the  judgment  against  him  set  aside  if 
the  court  believed  those  parts  to  be  true.  If  the  complainant  could  put  him- 
self in  this  position,  it  was  not  possible  for  him,  in  any  event,  to  finally  fail 
in  bis  controversy,  while  it  was  possible  for  him  to  succeed  immediately  if 
the  trial  court  believed  such  parts  of  the  evidence  as  he  wished  to  have  be- 
lieved, and  discredited  all  he  wished  to  have  discredited.  The  opinion  of 
the  appellate  court  did  not,  however,  proceed  upon  this  ground,  but  rather 
upon  the  broad  rule  that  under  no  circumstances  will  relief  in  equity  be 
granted  against  a  domestic  judgment  on  the  ground  of  perjury  or  suborna- 
tion of  perjury,  where  both  parties  were  represented  at  the  trial  and  had  an 
opportunity  to  offer  evidence  upon  the  issue,  the  decision  of  which  was  con- 
trolled by  the  alleged  perjured  testimony.  We  say,  under  no  circumstances, 
because  the  decision  was  upon  demurrer,  and  the  facts  necessarily  conceded 
by  the  demurrer  were  so  extreme  in  their  character  that  it  is  not  possible  to 
conceive  of  circumstances  giving  a  complainant  any  higher  or  better  claim  to 
relief  than  those  alleged  in  his  complaint. 

Cases  Favwing  the  Oranting  of  Relief.  —  The  only  American  case  pre- 
cisely in  point  was  not  noticed  in  the  opinion  of  the  court,  and  was  not* 
we  think,  called  to  its  attention.  We  refer  to  Peagram  v.  King,  2  Hawks, 
295,  605,  1 1  Am.  Dec.  793,  decided  upon  demurrer  to  the  bill  in  1 822,  and 
upon  final  hearing  in  1823.  It  appeared  that  an  action  of  detinue  had 
been  brought  to  recover  certain  negroes,  and  a  verdict  had  been  obtained  in 
favor  of  the  plaintiff  therein,  through  the  evidence  of  one  Jenks;  that  in 
giving  such  evidence  he  perjured  himself,  and  that  the  inducement  to  his 
perjury  was  the  promise  by  the  plaintiff  to  give  him  one  of  the  negroes  in 
the  event  of  success;  that  afterwards,  Jenks,  becoming  mortally  ill,  on  his 
death-bed  confessed  his  perjury;  that  though  the  defendant  had  moved  for  a 
new  trial  he  was  unable  to  obtain  any  evidence  of  Jenks's  perjury  in  time  to 
be  used  on  the  motion,  and  that  after  the  motion  had  been  disposed  of,  the 
defendant,  for  the  first  time,  discovered  a  witness  by  whom  he  could  prove* 
the  facts  upon  which  he  relied  for  relief.  A  motion  to  dismiss  the  bill  for 
want  of  equity  was  denied,  and  the  defendant  required  to  answer:  2  Hawks, 
295.  This  he  did,  and  in  so  doing  denied  all  the  material  allegations  of  the 
bill.  The  issues  formed  by  the  bill  and  answer  having  been  submitted  to  a 
jury  and  found  in  favor  of  the  complainant,  the  plaintiff  in  the  former  action 
was  required  to  submit  to  a  new  trial.    The  rule  of  law  which  the  court  sup- 

*  REFERENCE  TO  MONOGRAPHIC  NOTES. 

Judgments,  power  of  equity  to  relieve  from:  19  Am.  Dec.  603-612. 
Jadgments,  what  are  collateral  attacks  upon:  23  Am.  St.  Rep.  104-119. 
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posed  to  control  its  decision,  and  the  reasons  for  the  rule,  were  thus  stated: 
"  It  is,  in  general,  trae,  both  at  law  and  in  equity,  that  a  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence  when  it  goes  merely 
to  impeach  the  testimony  of  a  witness  at  a  former  trial,  nor  to  let  in  cumu- 
lative evidence  as  to  matter  which  was  principally  controverted  at  the  former 
trial;  but  that  is  very  diflferent  from  the  newly  discovered  evidence  which 
goes  utterly  to  destroy  the  former  testimony  and  cut  it  up  by  the  root,  by 
showing  that  it  was  founded  in  perjury.  Accordingly,  both  courts  furnish 
instances  of  a  new  trial  being  granted  for  the  latter  cause.  A  new  trial 
was  granted  upon  the  ground  that  the  testimony  was  a  fiction,  supported  by 
perjury,  which  the  defendant  could  not  be  prepared  to  answer,  and  that  cir- 
cumstance had  been  discovered  since  the  trial  to  detect  the  iniquity:  3  Burr. 
1772.  And  in  a  court  of  equity,  if  new  evidence  is  discovered  which  could 
not  possibly  be  made  use  of  iu  the  first  trial,  the  court  will  interfere:  1  Ch. 
Cas.  23.  No  evidence  could  have  been  given  of  the  dying  declarations  of 
Jenks,  wrung  from  him  in  an  agony  of  remorse,  when  he  had  no  motive  to 
misrepresent;  for  the  complainant  shows  (as  far  as  such  a  fact  can  be  afiirma- 
tively  established)  that  he  knew  not  by  whom  to  prove  it  until  after  the 
trial,  when  Peter  Avent  gave  him  the  information.  It  is  admitted  (Prec 
Ch.  193)  that  if  a  witness,  on  whose  testimony  a  verdict  has  been  given, 
was  convicted  of  perjury,  a  new  trial  may  be  granted.  The  death  of  Jenks 
before  the  complainant  knew  by  what  witness  his  declaration  could  be 
shown  rendered  a  prosecution  impossible,  and  brings  this  case  within  the 
reason  of  the  decision." 

This  opinion  is  based  chiefly  upon  the  early  English  case  of  Fah'ilius  v. 
Cock,  3  Burr.  1771.  It  is  not,  however,  necessarily  supported  by  any  Ameri- 
can case,  though  there  are  decisions  in  some  of  our  courts  which  are  some- 
times cited  as  being  in  harmony  with  it.  The  principal  of  these  is  to  be 
found  in  the  two  opinions  of  the  supreme  court  of  Kansas,  in  the  case  of 
Laithe  v.  McDonald,  7  Kan.  254;  12  Kan.  340.  It  is  true  that  relief  was 
granted  in  that  case  on  the  ground  of  the  perjury  of  the  plaintiff,  but  the  re- 
lief was  not  obtained  upon  an  ordinary  bill  in  equity,  nor  did  the  court,  in 
granting  relief,  profess  to  be  guided  by  the  rules  of  courts  of  equity.  The 
action  was  one  authorized  to  be  brought  by  section  568  of  the  code  of  th» 
state  for  "fraud  practiced  by  the  successful  party  in  obtaining  a  judgment,"' 
The  fraud  consisted  in  the  fact  that  the  plaintiff  testified  falsely,  but  it  wa» 
further  alleged  that  the  defendants  were  not  present  at  the  trial,  and  that  no 
other  testimony  than  that  of  the  plaintiffs  was  given  thereat.  While  the 
absence  of  the  defendants  at  the  trial  of  the  cause  was  declared,  in  the  opin- 
ion, not  to  entitle  them  to  relief  on  the  statutory  ground  of  "unavoidabl* 
casualty  or  misfortune,"  yet  it  apparently  largely  influenced  the  final  decis- 
ion. The  court,  after  referring  to  the  statute  of  the  state,  and  the  circum- 
stances under  which  the  application  for  relief  was  made,  said:  "Hence,  if  a 
decision  in  equity  should  be  found  in  any  state  against  granting  relief  in  such 
causes,  it  would  not  be  a  decision  that  a  party  has  no  remedy,  nor  that  he  has 
not  the  remedy  which  McDonald  and  brother  now  seek  in  this  case.  The  relief 
in  equity  was  different  from  that  now  granted  under  our  statute.  Equity 
did  not  grant  a  retrial  in  a  court  of  law,  as  our  statute  does.  And  hence 
courts  of  equity  should  have  been  more  cautious  in  granting  relief  in  such 
cases  than  courts  of  this  state  should  under  our  statute.  Under  the  statute, 
a  new  trial  is  granted  in  the  action  at  law  in  the  same  court,  and  an  oppor- 
tunity is  afforded  of  having  a  full  and  fair  trial  before  a  jury We  think 

that  McDonald  and  brother  have  clearly  shown  a  right  to  the  relief  they  ask. 
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under  the  statute,  and  therefore  the  judgment  of  the  court  below  must  b&. 
affirmed." 

Jcyrdan  v,  Volkenning,  72  N.  Y.  300,  was  an  action  brought  against  the 
sureties  upon  an  undertaking  given  to  procure  the  issuing  of  a  preliunnary 
injunction,  to  recover  damages  alleged  to  have  been  suffered  from  such  in- 
junction. The  action  on  which  the  injunction  issued  had  been  dismissed,, 
and  by  the  judgment  therein  a  referee  had  been  appointed  to  assess  the 
damages  resulting  from  the  injunction.  Notice  of  the  hearing  before  the  ref- 
eree was  given  to  the  plaintiff  in  the  original  action,  but  he  paid  no  attention 
to  it,  and  the  sureties  had  no  notice  whatever.  No  one  appeared  before  tha 
referee  except  one  of  the  defendants,  who,  upon  being  sworn,  testified  that- 
the  value  of  the  use  of  certain  premises  during  the  time  which  he  was  pre- 
vented from  using  them,  by  means  of  the  injunction,  was  four  thousand  dol- 
lars  per  annum,  and  the  assessment  by  the  referee  was  in  accordance  witb 
such  evidence.  In  the  action  against  the  sureties,  they  pleaded  that  th& 
plaintiffs  therein  "procured  such  assessment  by  false,  fraudulent,  and  col- 
lusive representation  and  allegation  on  their  part  that  the  value  of  the  use 
of  such  premises  mentioned  in  said  complaint  was  four  thousand  dollars  per 
annum,  when  in  truth  and  in  fact  the  value  of  the  use  of  the  same  during 
the  time  the  said  undertaking  was  in  force  did  not  exceed  five  hundred  dol- 
lars per  annum,  and  the  said  false,  fraudulent,  and  collusive  allegations  on 
the  part  of  said  plaintiff  were  a  fraud  upon  the  court."  At  the  trial,  evidence 
of  the  value  of  the  use  of  the  premises  having  been  offered  to  sustain  the  al- 
legation of  fraud,  the  court  excluded  it,  but  this  was  declared  by  the  court 
of  appeals  to  be  error,  in  an  opinion  in  which  it  said:  "  There  can  be  no  ques- 
tion that  a  judgment  or  award  obtained  by  false  testimony,  fraudulently 
given  by  a  party  benefiting  thereby,  is  voidable;  and  we  think  gross  ex- 
aggeration of  value,  knowingly  and  willfully  made,  especially  in  the  absence 
of  the  adverse  party,  would  be  sufficient  evidence  of  fraud  to  invalidate  a 
judgment  or  assessment  of  damages."  It  will  be  observed  that  in  this  as 
well  as  in  the  Kansas  case  the  parties  seeking  relief  were  not  present  at  the 
trial,  and  did  not  offer  any  evidence  on  the  issue  which  they  claimed  to  have 
been  supported  by  the  perjured  evidence  of  their  adversaries,  and  in  the  New 
York  case  that  the  complainants  had  no  knowledge  or  notice  of  the  hearing 
at  which  the  evidence  was  taken  for  the  purpose  of  assessing  the  damages 
for  which  they,  as  sureties,  were  sought  to  be  held  responsible.  Neither  of 
these  cases  can,  therefore,  be  treated  as  a  conclusive,  or  even  as  a  pertinent,, 
authority,  when  relief  is  sought  from  a  judgment  entered  upon  a  trial  on  the 
merits  upon  conflicting  evidence  at  which  the  party  seeking  relief  was  pres- 
ent, and  in  which  he  participated. 

Cases  Defying  Relief.  —  There  is  little  or  no  doubt  of  the  truth  of 
proposition  stated  in  the  principal  case,  that,  to  entitle  a  party  to  relief  ia 
equity  on  the  ground  of  fraud  from  a  judgment  entered  against  him,  he  must 
establish  "  that  the  prevailing  party,  by  some  extrinsic  or  collateral  fraud, 
has  prevented  a  fair  submission  of  the  controversy":  Freeman  on  Judgments^ 
4th  ed.,  sec.  489;  Amador  etc.  Co.  v.  Mitchell,  59  Cal.  179;  United  States  v. 
Throckmorton,  98  U.  S.  68;  In  re  Griffith,  84  Cal.  113.  While  we  yield  our 
assent  to  the  conclusion  reached  in  the  principal  case,  we  do  not  think  it 
supportable  on  the  ground  that  the  fraud  complained  of  was  not  an  extrin- 
sic or  collateral  fraud.  The  subornation  of  a  witness  is,  in  our  judgment, 
as  much  a  collateral  or  extrinsic  fraud  as  is  the  keeping  of  a  party  away  from 
the  court  by  a  false  promise  of  compromise,  or  purposely  keeping  him  in  ig- 
norance of  tb«  suit,  or  corrupting  his  attorney.     Neither  party  has  a  right 
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i»  do  anything  which  will  prevent  the  other  from  having  a  fair  trial  of  their 
controversy  on  the  merits,  and  any  unlawful  device  resorted  to  for  this  pur- 
pose and  with  this  effect  is,  we  think,  an  extrinsic  or  collateral  fraud.  Per- 
-liaps  a  majority  of  honest  litigants  who  fail  in  their  litigation  believe  that 
"their  failure  is  due  to  the  perjury  of  their  adversary  or  of  his  witnesses,  and 
tthat  the  latter,  if  perjured,  were  also  suborned.  Therefore,  if  a  contro- 
•versy  may  be  reopened  by  tendering  an  issue  as  to  such  perjury  or  subor- 
nation of  perjury,  it  would  be  continued  indefinitely,  or  until  one  or  both 
of  the  parties  had  exhausted  their  means  of  continuing  it;  and  should  the 
original  judgment  be  reopened  on  the  ground  of  alleged  perjury,  the  decree 
reopening  it  ought  in  turn,  upon  the  same  principle,  be  subject  to  attack 
upon  the  same  ground.  Hence  we  judge  that  the  reason  of  the  rule  of  the 
^principal  case  must  be  found  in  those  considerations  of  public  policy  which 
require  some  line  to  be  drawn  beyond  which  no  further  litigation  can  take 
rplace:  Greene  v.  Greene,  2  Gray,  361;  61  Am.  Dec.  454;  Gray  v.  Barton,  62 
Mich.  196;  United  States  v.  Throckmorton,  98  U.  S.  61;  Hass  v.  Billings,  42 
Minn.  67. 

The  first  American  case  in  which  relief  was  sought  on  account  of  suborna- 
tion of  perjurj'  was  Smith  v.  Lowry,  1  Johns.  Ch.  320;  followed  in  Wood- 
noorth  V.  Van  Busherk,  1  Johns.  Ch.  432.  The  complainant  alleged  that  he  had 
:not  been  able  to  be  present  at  the  trial  of  the  action  brought  against  him; 
that  at  such  trial  the  damages  recoverable  had  been  assessed  upon  the  tes- 
timony of  a  witness;  and  that  since  the  motion  for  a  new  trial  had  been  de- 
nied in  the  action  at  law,  the  complainant  had  discovered  that  the  evidence 
of  the  witness  had  been  procured  by  subornation,  and  that  it  was  founded 
upon  a  fictitious  sale  contrived  for  the  occasion.  In  denying  relief,  the  chan- 
cellor said:  "The  cases  of  relief  in  equity  against  judgments  at  law  founded 
in  fraud  are  when  the  fraud  goes  to  the  whole  judgment,  and  not  a  mere 
excess  of  damages  in  actions  properly  sounding  in  damages,  and  when  the 
fraud  could  not  have  been  met  and  defeated  at  the  trial.  It  would  be  set- 
ting a  precedent  most  inconvenient  for  the  public  for  this  court  to  interfere 
Sn  a  case  like  this,  of  the  alleged  perjury  of  a  witness  on  a  question  as  to  the 
•mount  of  damages,  and  to  provide  for  a  new  trial  when  an  application  for  a 
new  trial  had  already  been  denied  at  law,  and  when  courts  of  law  exercise 
a  most  liberal  and  equitable  discretion  on  the  subject  of  new  trials,  and 
when  the  injury  complained  of  is,  in  a  great  degree,  to  be  imputed  to  the 
party's  own  want  of  preparation."  In  a  later  case  in  the  same  state,  the 
plaintiff  alleged  that  in  an  action  commenced  against  him  to  set  aside,  as 
fraudulent  and  void,  a  deed  made  to  him  by  Sarah  Wood,  she  and  her  wit- 
nesses colluded  and  confederated  together  to  cheat  and  defraud  plaintiff  by 
-perjury  and  false  testimony,  and  that  in  pursuance  of  their  conspiracy,  she 
and  they  testified  falsely  in  various  particulars,  which  were  set  forth,  and 
thereby  procured  a  verdict  and  judgment  setting  aside  the  deed,  and  the 
plaintiff  prayed  that  such  judgment  be  annulled.  The  defendant  demurred 
to  the  complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  demurrer  was  sustained:  Ross  v.  Wood,  7C 
N.  Y.  8.  In  this  case  there  was  no  allegation  of  newly  discovered  testimonj 
or  of  any  subornation  of  perjury,  and  nothing  to  indicate  that  if  the  demur 
rer  had  been  overruled  and  an  answer  to  the  complaint  required,  the  issuei 
formed  by  such  answer  would  not  have  been  supported  by  precisely  th« 
same  evidence  as  that  received  at  the  former  frial.  The  case  of  Folsom  v 
FoUom,  55  N.  H.  78,  was  also  one  in  which  relief  from  a  former  judgment 
was  sought  on  the  ground  of  perjury  of  the  adverse  party  and  one  of  bv 
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witnesses,  but  there  was  no  allegation  of  newly  discovered  evidence,  and  the 
relief  was  denied.  Oreene  v.  Oreene,  2  Gray,  361,  61  Am.  Dec.  454,  was  a 
libel  for  divorce  which  sought,  to  avoid  the  efifect  of  a  previous  decree  of 
divorce  against  the  complainant  by  alleging  that  such  decree  was  obtained 
by  fraud  and  false  testimony.  The  right  to  thus  attack  the  former  decree 
was  denied,  the  court  remarking  that  "if  a  new  and  original  libel  may  be 
brought  upon  the  ground  that  the  former  decree  was  obtained  by  false  evi- 
dence, we  see  nothing  to  prevent  the  husband  from  bringing  a  third  suit  to 
reverse  the  decree  of  reversal,  on  a  suggestion  and  offer  of  proof  that  the 
decree  of  reversal  was  obtained  by  perjury,  subornation  of  perjury,  and 
other  fraud,  and  thus  reverse  the  second  decree  and  reinstate  the  original 
decree  of  divorce";  and  that  "we  have  seen  no  reliable  authority  opposed 
to  the  position  above  taken,  that  a  decree  of  divorce  a  vinculo,  where  no  ap- 
peal, review,  or  writ  of  error  is  allowed  by  law,  or  when  the  time  for  bring- 
ing such  review  or  writ  of  error  has  expired,  is  final  and  conclusive  upon 
the  parties,  and  that  an  original  proceeding  to  set  it  aside  on  the  ground 
that  it  was  fraudulently  obtained  by  false  evidence  cannot  be  maintained." 

In  a  comparatively  recent  case  in  Michigan,  the  complaint,  among  other 
grounds  of  relief,  alleged  that,  at  the  trial  of  the  former  action,  the  defend- 
ant and  his  sou  swore  falsely.  In  considering  this  allegation  the  court  said: 
"But  it  does  not  seem  to  me  that  the  mere  allegation  that  the  defendant 
committed  perjury  upon  the  trial,  and  the  belief  of  the  complainant  that  he 
can  establish  such  perjury  upon  a  retrial,  is  such  a  fraud  as  will  authorize  a 
court  of  equity  to  interfere,  after  the  judgment  against  him  in  a  court  of  law 
has  been  aflSrmed  by  the  highest  tribunal.  The  establishment  of  such  a 
right  in  the  defeated  party  would  open  the  way  for  another  contest  in  equity 
in  almost,  if  not  in  e/ery,  suit  decided  at  law.  There  is  scarcely  a  contro- 
versy in  the  courts  in  which  there  is  not  a  conflict  of  testimony,  and  there 
are  quite  often  charges  of  false  swearing,  and  seldom  is  a  case  tried  and  de- 
cided in  which  new  evidence  cannot  be  obtained  after  people  suppose  it  to 
be  ended  ":  Oray  v.  Barton,  62  Mich.  196. 

The  most  important  and  decisive  case  upon  this  side  of  the  question  is 
that  of  United  States  v.  Throckmorton,  98  U.  S.  61.  It  was  a  bill  in  chancery 
for  the  purpose  of  setting  aside  a  decree  of  confirmation  of  a  Mexican  grant. 
The  fraud  relied  upon,  as  alleged  in  the  bill,  was,  that  Richardson,  in  whose 
favor  the  decree  of  confirmation  was  had,  during  ^the  pendency  of  the  pro- 
ceedings for  confirmation,  became  satisfied  that  he  had  no  sufficient  evidence 
of  the  grant  or  concession  under  which  he  claimed;  that,  to  supply  this  de- 
fect, he  visited  Mexico  and  obtained  from  Micheltorena,  former  governor  of 
California,  his  signature  to  a  grant,  and  falsely  antedated  it  so  as  to  impose 
on  the  court  the  belief  that  it  was  made  while  Micheltorena  had  power  to 
make  it;  and  that,  in  support  of  this  false  document,  Richardson  procured 
and  filed  therewith  the  depositions  of  perjured  witnesses.  In  the  circuit 
court,  a  demurrer  to  the  bill  was  sustained,  and  a  judgment  theraupon  en- 
tered dismissing  it.  In  afiirming  this  decree  of  dismissal,  the  supreme 
court  thus,  in  our  judgment,  correctly  stated  the  true  ground  upon  which 
its  action  was  supportable:  "That  the  mischief  of  retrying  every  case  in 
which  the  judgment  or  decree  rendered  on  false  testimony  given  by  per- 
jured witnesses,  or  on  contracts  or  documents  whose  genuineness  or  validity 
was  in  issue,  and  which  are  afterwards  ascertained  to  be  forged  or  fraudu- 
lent, would  be  greater,  by  reason  of  the  endless  nature  of  the  strife,  than 
any  compensation  arising  from  doing  justice  in  individual  cases.  The  case 
before  us  comes  within  this  principle.     The  genuineness  and  validity  of  the 
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concession  from  Micheltorena  produced  by  complainant  was  the  single  ques- 
tion pending  before  the  board  of  commissioners  and  the  district  court  for 
four  years.  It  was  the  thing,  and  the  only  thing,  that  was  controverted, 
and  it  was  essential  to  the  decree.  To  overrule  the  demurrer  to  this  bill 
would  be  to  retry,  twenty  years  after  the  decision  of  these  tribunals,  the 
very  matter  which  they  tried  on  the  ground  of  fraud  in  the  document  ou 
which  the  decree  was  made.  If  we  can  do  this  now,  some  other  court  may 
be  called  on  twenty  years  hence  to  retry  the  same  matter  on  another  allega- 
tion of  fraudulent  combination  in  this  suit  to  defeat  the  ends  of  justice;  and 
so  the  number  of  suits  would  be  without  limit  and  the  litigation  eudlesa 
about  the  single  question  of  the  validitj'  of  this  document."  This  decision  has 
been  followed  and  frequently  applied  by  subordinate  national  courts:  Cotz- 
hausen  v.  Kerting,  29  Fed.  Kep.  821;  Hilton  v.  Ouyott,  42  Fed.  Rep.  252; 
United  States  v.  White,  17  Fed.  Rep.  561;  United  States  v.  Hancock,  30  Fed. 
Rep.  858. 

Section  285  of  chapter  66  of  the  General  Statutes  of  Minnesota  of  1878 
provides  "  that  in  all  cases  where  judgment  heretofore  has  been,  or  here- 
after may  be,  obtained  in  any  court  of  record  by  means  of  perjury,  subor- 
nation of  perjury,  or  any  fraudulent  act,  practice,  or  representation  of  the 
prevailing  party,  an  action  may  be  brought  by  the  party  aggrieved  to  set 
aside  the  said  judgment  at  any  time  within  three  years  after  the  discovery 
by  him  of  such  perjury,  subornation  of  perjury,  or  of  the  facts  constitut- 
ing such  fraudulent  act,  practice,  or  representation."  With  respect  to  this 
statute,  the  courts  of  that  state  have  decided  that  "  it  is  in  derogation  of 
the  well-established  principle  and  policy  of  the  common  law  which  forbids 
the  retrial  of  issues  once  determined  by  a  final  judgment,  and  should  not 
therefore  be  so  construed  as  to  extend  its  operation  beyond  its  most  obvious 
import":  Stewart  v.  Duncan,  40  Minn.  410;  that  as  to  judgments  rendered 
after  its  enactment,  the  statute  is  constitutional,  but,  being  in  derogation 
of  the  common  law,  it  should  be  strictly  construed;  that  there  may  be  cases 
under  which  a  party  is  entitled  to  relief  under  it,  as  where  an  aggrieved 
party  may  be  defrauded,  "notwithstanding  any  amount  of  diligence  on  his 
part  in  preparing  for  trial":  Spooner  v.  Spooner,  26  Minn.  137;  Hass  v.  Bil- 
lings, 42  Minn.  69;  that  "when  an  issue  is  squarely  made  in  a  case,  so  that 
each  party  knows  what  the  other  will  attempt  to  prove,  and  neither  has  a 
right,  or  is  under  any  necessity,  to  depend  on  the  other  proving  a  fact  to  be 
as  he  himself  claims  it,  the  mere  allegation  by  a  defeated  party  that  there 
was,  as  to  such  issue,  false  and  perjured  testimony  of  the  successful  party 
or  his  witnesses,  will  not  bring  his  case  within  the  meaning  of  the  statute  ": 
Hass  V.  Billings,  42  Minn.  67. 

Each  of  the  cases  to  which  we  have  referred  differed  in  some  respect,  and 
perhaps  in  some  essential  respect,  from  the  principal  case,  and  it  might 
have  been  determined  the  other  way  without  being  necessarily  irreconcilable 
with  any  of  them.  In  most,  if  not  in  all,  of  them  the  court  was  apparently 
■omewhat  influenced  by  the  complainant's  obvious  want  of  diligence,  and 
the  fact  that  he  might  have  made  innocuous  the  alleged  perjury  had  he 
given  reasonable  attention  to  his  business,  or  by  the  consideration  that  he 
had  been  guilty  of  gross  laches  in  not  sooner  discovering  the  evidence  of 
such  perjury  or  subornation  of  perjury  and  bringing  it  forward  as  a  ground 
of  relief,  or  that,  without  any  newly  discovered  evidence,  he  was,  in  effect, 
seeking  to  retry  an  issue  already  tried  and  determined,  upon  the  same  evi- 
dence,  by  another  and  equally  competent  tribunal.  As  in  the  principal  case 
there  was  no  witness,  aside  from  the  parties  to  the  action,  except  the  one 
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alleged  to  have  been  snborned,  no  amount  of  diligence  could  have  rendered 
his  testimony  harmless;  no  laches  could  be  imputed  to  the  plaintiff  in  not 
sooner  discovering  the  evidence  of  the  subornation  of  perjury,  and  the  evi- 
dence alleged  to  have  been  discovered  was  such  as  to  destroy  the  force  of 
the  testimony  of  the  suborned  witness,  should  a  new  trial  take  place  after  its- 
discovery.  The  principal  case  is  therefore  probably  the  only  one  which  neces- 
sarily implies  that,  under  no  circumstances,  in  the  absence  of  a  statute 
authorizing  it,  will  a  court  of  equity  grant  relief  from  a  domestic  judgment 
on  the  ground  of  perjury  or  subornation  of  perjury,  where  the  parties  were 
present  or  represented  at  the  trial,  and  the  issue  upon  which  the  perjury  i» 
alleged  to  have  been  committed  was  the  chief  issue  in  the  case,  upon  which 
both  parties  offered  evidence,  and  upon  which  each  must  have  known,  from 
the  pleadings,  that  his  adversary  intended  to  offer  evidence  in  conflict  with 
that  which  he  claimed  to  be  a  true  account  of  the  transaction  in  controversy. 
Various  attempts  have  been  made  to  obtain  redress  for  alleged  perjury  and 
subornation  of  perjury  without  invoking  courts  of  equity,  as  by  instituting 
actions  against  the  successful  party  to  a  previous  litigation,  or  against  hiai 
witnesses,  to  recover  damages  attributed  to  his  or  their  perjury,  or  by  plead- 
ing such  perjury  or  subornation  of  perjury  as  a  defense  to  an  action  on  a 
judgment.  So  far  as  we  are  aware,  there  is  an  entire  unanimity  of  judicial 
opinion  upon  this  subject,  all  the  courts  declaring  that  such  an  action  or  de- 
fense cannot  be  entertained  while  the  former  judgment  remains  free  from 
any  action  or  proceeding  impairing  its  original  force:  Smith  v.  Lewis,  3 
Johns.  157;  3  Am.  Dec.  469;  Cunningham  v.  Broxvn,\^  Vt.  123;  46  Am.  Dec 
140;  Dunlap  v.  Qlidden,  31  Me.  435;  52  Am.  Dec.  625;  Peck  v.  Woodbridge, 
3  Day,  30;  Demerit  v.  Lyford,  27  N.  H.  541;  Lyford  v.  Demerritt,  32  N.  H. 
234;   Cottle  v.  Cole,  20  Iowa,  481. 
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[91  California,  191.] 

A  Collateral  Attack  on  a  Judgment  or  Order  cannot  be  sticcessful  un- 
less such  judgment  or  order  is  void. 

Tbusts  —  Power  of  Court,  without  NoticEj  to  Appoint  New  Trusteb. 
—  The  jurisdiction  of  a  court  to  appoint  the  successor  of  a  deceased 
trustee  is  a  quasi  jurisdiction  in  rem,  capable  of  being  exercised  without 
giving  any  notice  to  any  person  interested  in  the  trust.  Therefore,  the 
appointment  of  a  new  trustee  is  valid,  though  made  without  notice  to 
the  trustor  or  his  successor  in  interest. 

Paris  and  Fox,  and  W.  J.  Mclntyre,  for  the  appellants. 
H.  C.  Hibbard,  and  Curtis  and  Otis,  for  the  respondent. 

McFarland,  J.  Action  of  ejectment  to  recover  a  certain- 
tract  of  land.  Judgment  went  for  plaintiflf,  and  defendant* 
appeal. 

George  Leach,  being  the  owner  of  the  land  in  question,  ex- 
ecuted a  deed  of  trust  of  the  same  to  E.  Conway,  trustee. 
The  object  of  the  trust  was  to  secure  a  promissory  note  for 
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$3,358,  made  by  Leach  to  the  Riverside  Banking  Company, 
as  well  as  certain  other  moneys.  It  was  provided  in  the  deed 
that  if  the  money  should  not  be  paid  when  due,  the  trustee 
should  sell  the  land,  after  notice,  and  in  the  manner  pro- 
vided therein,  and  execute  a  deed  to  the  purchaser.  It  also 
provides  that  there  shall  be  a  trustee  as  successor  of  said 
Conway,  in  case  of  the  death,  resignation,  or  removal  of  the 
latter;  but  it  does  not  provide  for  the  manner  in  which  such 
successor  shall  be  appointed.  Afterwards,  said  Conway  died; 
and  the  money  secured  by  the  trust  being  due  and  unpaid, 
said  banking  company  made  written  application  to  the  supe- 
rior court  for  the  appointment  of  a  trustee,  and  the  court  ap- 
pointed, as  such  trustee,  H.  C.  Hibbard.  Hibbard  proceeded 
under  the  trust,  and  sold  and  conveyed  the  land  to  one  Ro- 
senthal, who  conveyed  to  plaintiff.  Dyer.  The  defendants, 
other  than  Leach,  are  persons  who  claim  parts  of  the  land 
under  him. 

It  is  not  contended  by  appellants  that  Hibbard  did  not  sell 
the  land  in  accordance  with  the  deed  of  trust,  or  that  he  in 
any  way  violated  it.  It  is  contended,  however,  that  all  pro- 
ceedings by  him,  and  his  sale  of  the  land,  were  invalid,  be- 
cause his  appointment  was  made  by  the  superior  court  without 
'notice  to  the  trustor,  Leach,  or  his  grantees.  It  does  not  ap- 
pear that  any  injustice  has  been  done,  and  the  point  seems  to 
be  entirely  technical. 

As  the  attack  made  here  upon  the  order  of  the  court  ap- 
pointing Hibbard  trustee  is  collateral,  it  cannot  be  successful 
unless  such  order  is  absolutely  void;  but  we  do  not  think  it 
void.  The  current  of  authorities  is  to  the  point  that  in  such 
a  case  it  is  discretionary  with  the  court  what,  if  any,  notice 
shall  be  given.  Our  code  requires  no  notice.  Section  2287 
of  the  Civil  Code  provides  that  "  the  superior  court  may 
appoint  a  trustee  whenever  there  is  a  vacancy,  and  the  dec- 
laration of  trust  does  not  provide  a  practical  method  of  ap- 
pointment." Section  2251  provides  that  "the  mutual  consent 
of  a  trustor  and  trustee  creates  a  trust  of  which  the  benefici- 
ary may  take  advantage  at  any  time  prior  to  its  rescission." 
Section  2252  provides  that  '*  when  a  trustee  is  appointed  by 
a  court,  ....  such  court  ....  is  the  trustor,  within  the 
meaning  of  the  last  section."  These  are  the  only  provisions 
applicable  to  the  question  to  which  our  attention  has  been 
called.  The  theory  of  the  law  is,  that  upon  the  death  of  the 
trustee  the  trust  vests  in  the  court,  and,  in  the  absence  of  a 
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statutory  provision,  notice  is  not  necessary  to  confer  jurisdic- 
tion. In  Milhank  v.  Crane^  25  How.  Pr.  193,  it  is  said  that 
the  jurisdiction  in  such  a  case  is  "a  g-wasi  jurisdiction  in  rem, 
a  power  over  the  trust,  and  is  not  acquired  by  the  service  of 
process  upon  the  cestui  que  trust  or  other  person  interested  in 
the  trust  fund  or  its  preservation.  It  is  undoubtedly  proper 
and  usual  in  most  cases  to  call  those  more  immediately  in- 
terested before  the  court,  that  they  may  be  heard  in  the  ap- 
pointment of  a  new  trustee.     But  this  is  in  the  discretion  of 

the  court This  being  so,  the  appointment  of  the  new 

trustee  is  valid,  even  though  it  should  be  thought  to  be 
irregular,  or  even  improvident  or  indiscreet,  to  make  the  ap- 
pointment without  formal  notice  to  and  summons  to  those 
interested."  To  the  same  point  are  the  cases  of  Hawley  v. 
Ross,  7  Paige,  103,  and  In  re  Robinson,  37  N.  Y.  261.  We 
have  considered  the  point  upon  the  theory  that  no  notice  was 
given  of  Hibbard's  appointment;  but  it  is  doubtful  if  the  rec- 
ord shows  such  want  of  notice. 

Appellants  contend  that  the  court  erred  in  sustaining  an 
objection  to  their  offer  to  introduce  the  pleadings  in  a  certain 
action  entitled  Riverside  Banking  Co.  v.  George  Leach  et  al., — 
the  objection  made  being  that  it  was  not  between  the  same  par- 
ties and  was  irrelevant  and  incompetent;  that  there  was  na 
lis  pendens,  etc.  As  to  this  point,  it  is  sufficient  to  say  that 
there  is  nothing  in  the  record  to  show  the  character  of  that 
action,  —  what  it  was  about  or  who  the  parties  were.  There 
are  no  other  points  necessary  to  be  noticed. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


Judgment  —  Collateral  Attack.  —  Unless  a*  judgment  is  void,  it  can- 
not be  collaterally  a btacked,  although  it  may  be  voidable:  Kingman  v.  Paul- 
son, 126  Ind.  507;  22  Am.  St.  Rep.  611,  and  note.  A  judgment  cannot  be 
collaterally  attacked  for  either  fraud  or  error:  Morrill  v.  Morrill,  20  Or.  96; 
23  Am.  St.  Rep.  95,  and  note.  A  void  decree  can  be  collaterally  attacked: 
Hoffman  v.  Hoffman,  46  N.  Y.  30;  7  Am.  Rep.  299,  and  note.  See  extended 
note  to  Hahn  v.  Kelly,  94  Am.  Dec.  762-770.  A  judgment  void  for  want  of 
proper  service  by  publication  is  subject  to  collateral  attack:  Chase  v.  Kay- 
nor,  78  Iowa,  449.  See  Axman  v.  Denken,  45  Kan.  745.  What  is  a  collateral 
attack  on  a  judgment:  See  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104- 
119. 

Trusts  —  Power  o»  Court  to  Appoint  Trustee.  —  Trustees  having 
died,  a  court  of  chancery  will  appoint  a  trustee  to  carry  out  the  trust: 
Bull  V.  Bull,  8  Conn.  47;  20  Am.  Dec.  86,  and  note.  See  note  to  Dashiell 
V.  Attorney-General,  9  Am.  Dec.  585;  Royce  v.  Adams,  123  N.  Y.  402;  WcoT' 
ren  v.  Howard,  99  N.  C.  190;  Connell  v.  Cole,  89  Ala.  381. 
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Stanton  v,  French. 

[91  California,  274.] 

Execution  —  Exemption.  —  Only  Those  Articles  Specified  in  the  Stat. 
UTB  can  be  held  as  exempt  from  execation.  Therefore,  the  bread-box 
of  a  peddler  of  bread,  however  necessary  to  his  calling,  is  not  exempt, 
when  it  is  not  specified  in  the  statute  among  the  things  there  enumer- 
ated as  exempt. 

Execution  —  Exemption.  — The  Word  "  Habitttal,"  as  used  in  a  statute 
exempting  the  horse  and  wagon  by  which  a  debtor  habitually  earns 
his  living,  does  not  mean  exclusively;  and  the  fact  that  he  may  have, 
to  a  limited  extent,  applied  his  team  to  other  uses,  or  that  some  part  of 
his  living  may  have  come  from  some  other  avenue  of  industry,  cannot 
deprive  him  of  his  rights  as  a  peddler. 

Jury  Trial.  —  A  Jury  will  be  Presumed  to  have  Obeyed  the  instruc. 
tions  of  the  court,  and  to  have  disallowed  every  item  which,  under  such 
instructions,  ought  not  to  be  included  in  their  verdict. 

T.  C.  Law,  J.  K.  Law,  and  Tupper  and  Tupper,  for  the  ap- 
pellant. 

Frank  H.  Farrar^  and  Breckinridge  and  Peck,  for  the  re- 
spondent. 

Garoutte,  J.  This  is  an  action  in  conversion,  brought  to 
recover  the  value  of  two  horses,  a  wagon  and  harness,  and  a 
bread-box. 

The  property  was  taken  and  sold  by  defendant,  as  con- 
stable, under  an  execution  against  plaintiff  and  his  wife; 
plaintiff  demanded  a  return  of  the  property,  as  exempt  from 
execution  under  subdivision  6  of  section  690,  Code  of  Civil 
Procedure,  claiming  that  as  a  peddler  of  bread  he  habitually 
earned  his  living  by  the  use  of  said  property  This  is  an 
appeal  by  defendant  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial.  It  is  the  second  appeal  to  this 
court,  the  former  decision  being  found  in  83  Cal.  194.  Plain- 
tiff bases  his  claims  for  exemption  upon  his  status  as  a  ped- 
dler of  bread.  In  the  list  of  property  allowed  peddlers  by 
statute  as  exempt  from  execution,  we  find  no  article  answer- 
ing in  name  or  use  to  a  bread-box,  and  a  debtor's  claims  are 
limited  by  the  words  of  the  statute.  Upon  an  inspection  of 
the  record  in  the  previous  appeal,  we  find  no  material  differ- 
-ence  in  the  evidence  there  and  that  which  is  now  before  us, 
upon  the  matter  of  the  ratification  by  plaintiff  of  the  sale  by 
the  officer,  and  the  former  decision  upon  that  point  establishes 
the  law  of  the  case. 

It  appears  that  plaintiff  and  his  wife  conducted  a  bakery. 


46ept.  1891.]  Stanton  v.  French.  175 

upon  a  limited  scale,  in  the  town  of  Merced;  that  they  sold 
bread  at  the  shop,  and  also  the  plaintiff  daily  peddled  bread 
throughout  the  town,  and  at  the  railroad  depot  upon  the  ar- 
rival of  trains,  etc.  In  the  interim  the  plaintiff  did  odd  jobs 
with  his  team  for  hire,  but  his  principal  business  was  peddling 
bread,  with  the  use  of  his  horses  and  wagon.  Can  it  be 
said  that  plaintiff  habitually  earned  his  living  by  peddling? 
Webster  defines  "  habitually  "  as  "customarily;  by  frequent 
practice  or  use."  It  does  not  appear  to  mean  "  exclusively  " 
or  "  entirely,"  and  the  fact  that  plaintiff  may  have,  to  a  lim- 
ited extent,  applied  his  team  to  other  uses,  or  that  some  por- 
tion of  his  living,  however  slight  that  portion  may  have  come 
from  some  other  avenue  of  industry,  would  not  deprive  him  of 
his  rights  as  a  peddler  under  the  statute. 

This  question,  as  well  as  the  question  as  to  the  ownership 
of  the  bay  horse,  were  questions  of  fact,  and  were  submitted 
to  the  jury  under  proper  instructions;  there  is  suflficient  evi- 
dence upon  both  matters  to  support  the  verdict,  and  it  will 
not  be  disturbed  by  this  court. 

It  does  not  seem  necessary  to  enter  into  a  discussion  as  to 
the  liability  of  defendant  for  plaintiff's  attorneys'  fees  in  this 
action. 

Plaintiff  claimed  the  value  of  the  property  converted  to 
have  been  $350,  and,  in  addition  thereto,  asked  judgment  for 
legal  interest  thereon  from  January  27,  1887,  and  damages  in 
the  sum  of  $150  for  attorneys'  fees  incurred  in  the  pursuit  of 
the  property.  In  his  testimony  he  placed  a  value  of  thirty- 
five  dollars  upon  the  bread-box.  The  jury  returned  a  verdict 
in  favor  of  plaintiff  for  $375.  The  court  instructed  the  jury 
that  before  the  plaintiff  could  recover  any^amount  as  attorney's 
fee,  he  must  show  by  a  preponderance  of  evidence  that  such 
amount  was  a  reasonable  fee  for  the  services  rendered.  There 
was  no  evidence  whatever  as  to  the  reasonableness  of  the  at- 
torney's fee  claimed,  and  it  must  be  presumed  that  the  jury 
followed  the  instruction  of  the  court,  and  by  their  verdict  re- 
jected all  claims  in  that  respect.  Especially  should  such  be 
deemed  the  fact,  when  the  evidence  as  to  the  value  of  the 
property  converted,  considered  in  connection  with  the  interest 
due,  would  support  a  verdict  for  an  amount  considerably 
greater  than  the  sum  returned  by  the  verdict  of  the  jury. 

The  matters  already  passed  upon  dispose  of  many  of  the 
exceptions  to  instructions  refused  by  the  court.  The  instruc- 
tions given  appear  to  be  a  full  and  complete  presentation  of 
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the  law  upon  all  matters  involved,  and  we  see  no  ground  upon 
which  a  successful  exception  thereto  can  be  based. 

Let  tlie  cause  be  remanded,  with  directions  to  the  lower 
court  to  modify  the  judgment  by  striking  therefrom  the  sum 
of  thirty-five  dollars,  and  in  all  other  respects  let  the  judg- 
ment and  order  be  afiirmed. 


Execution  —  Exemption.  — Such  articles  as  are  mentioned  in  the  statute 
are  exempt  from  execution:  Oilman  v.  WUliamx,  7  Wis.  329;  76  Am.  Dec. 
219,  and  note.  Where  the  statute  provides  that  property  of  a  certain  value 
is  exempt,  no  more  will  be  exempt:  Paddock  v.  Lance,  94  Mo.  283.  See  /» 
re  McManus,  87  Cal.  292;  22  Am.  St.  Rep.  250,  and  note. 

Execution  —  Exemption.  —  For  the  construction  of  the  phrase  "one  who 
habitually  makes  his  living  by  the  ase  of  a  team,"  see  BrusU  T.  Onjith,  34 
CaL  302;  91  Am.  Dec.  695,  and  note. 


Miller  v.  Sears. 

[91  California,  282.] 

BsOROW,  What  is  not.  —  There  can  be  no  escrow  nntil  there  is  an  actual 
contract  of  sale  on  the  one  side  and  of  purchase  on  the  other.  Unless 
both  parties  have  definitely  assented  to  the  contract,  the  instrument 
executed  by  the  proposed  grantor,  though  in  form  a  deed,  is  neither  a 
deed  nor  an  escrow. 

Escrow.  —  A  Deed  cannot  be  Regarded  as  an  Escrow  if  the  title  of  the 
property  remains  to  be  settled  to  the  satisfaction  of  the  contracting 
parties. 

Escrow. —  If  a  Deed  is  Given  by  a  Grantor  to  a  Third  Person  to  be 
delivered  when  "everything  is  all  right  and  perfect,"  and  there  is 
nothing  to  indicate  that  the  matter  is  to  be  settled  otherwise  than  by  the 
future  agreement  of  the  parties,  it  is  not  an  escrow;  and  the  person 
having  the  custody  of  the  deed  is  a  mere  depositary,  subject  to  the 
fature  orders  of  the  grantor,  and  without  right  to  deliver  the  deed  until 
notified  by  the  grantor  that  the  title  is  satisfactory  to  him. 

Oould  and  Stanford,  for  the  appellant 

Albert  M.  Stephens  and  E.  W.  Sargent,  for  the  respondents. 

De  Haven,  J.  This  is  an  action  to  recover  the  possession 
of  certain  described  instruments,  consisting  of  a  note,  mort- 
gage, and  two  deeds,  each  signed  by  the  plaintiff,  and  alleged 
to  have  been  deposited  with  the  defendants. 

The  plaintiff  was  nonsuited,  and  the  question  before  us  is, 
whether  the  testimony  of  plaintiff  was  such  as  to  show  that 
the  documents  in  controversy  were  delivered  by  him  to  de- 
fendants in  escrow,  as  claimed  by  them. 

We  think  the  fair  import  of  the  testimony  is  to  the  effect 
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that  plaintiff  had  made  an  agreement,  subject  to  further  con- 
sideration as  to  title,  with  one  Stimson  and  a  Mrs.  Buttiier,. 
for  the  purchase  of  certain  property  from  them,  and  the  sale- 
by  him  of  certain  lots  to  them,  and  as  part  of  this  transaction- 
the  note,  mortgage,  and  deeds  of  plaintiff,  and  the  deed  of" 
Stimson  and  Mrs.  Buttner  for  plaintiff,  were  signed  and  left 
with  defendants,  to  be  delivered  "  when  everything  was  all 
right  and  perfected."  Upon  this  point  the  plaintiff  testified: 
"  I  said  to  Mr.  Sears:  *  You  take  these  papers,  and  when  every- 
thing is  all  right  and  perfected,  you  give  these  papers  to  me^ 

and  these  others  to  him.*     That  was  the  agreement 

The  transaction  was  not  completed  on  that  day,  because  we^ 
had  no  abstract  of  title  at  the  time;  we  knew  nothing  about 
the  titles,  and  we  had  to  leave  that  to  after-consideration.  If 
it  had  been  perfect,  of  course  we  should  have  handed  over  the 
papers."  Upon  this  state  of  facts,  it  cannot  be  held  that 
plaintiff's  papers  were  delivered  to  the  defendants  as  an  es- 
crow. There  was  no  contract  of  sale  concluded  between  the 
plaintiff  and  the  other  parties  to  the  negotiation,  as  the  ques- 
tion of  title  remained  to  be  settled  to  the  satisfaction  of  the 
contracting  parties.  This  fact  alone  is  fatal  to  the  contention 
of  respondents  that  they  held  the  documents  in  controversy 
as  an  escrow.  The  law  upon  this  point  is  very  clearly  stated 
by  Mr.  Justice  Rhodes,  in  delivering  the  opinion  of  this  court 
in  Fitch  v.  Bunch,  30  Cal.  209,  as  follows:  "An  escrow  differs 
from  a  deed  in  one  particular  only,  and  that  is,  the  delivery. 
Not  only  must  there  be  sufficient  parties,  a  proper  subject- 
matter,  and  a  consideration,  but  the  parties  must  have  actu- 
ally contracted The  actual  contract  of  sale  on  the  one 

side,  and  of  purchase  on  the  other,  is  as  essential  to  constitute 
the  instrument  an  escrow  as  that  it  be  executed  by  the 
grantor;  and  until  both  parties  have  definitely  assented  to 
the  contract,  the  instrument  executed  by  the  proposed  grantor,, 
though  in  form  a  deed,  is  neither  a^need  nor  an  escrow;  and 
it  makes  no  difference  whether  the  instrument  remains  in  the 
possession  of  the  nominal  grantor  or  is  placed  in  the  hands 
of  a  third  party,  pending  the  proposals  for  the  sale  or  pur- 
chase." 

But  in  addition  to  this,  we  do  not  think  that  it  can  be  held,, 
upon  the  facts  above  stated,  that  the  defendants  were  given 
the  right  to  deliver  these  papers  without  further  direction 
from  the  plaintiff.  The  delivery  was  not  absolute  and  beyond 
the  control  of  the  plaintiff.     There  was  to  be  no  delivery  to 
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the  other  parties  until  "everything  was  all  right  and  per- 
fected," and  as  there  is  nothing  in  the  evidence  to  indicate 
that  this  matter  was  to  be  determined  except  by  the  future 
agreement  of  the  parties  themselves,  it  follows  that  defend- 
ants held  the  documents  in  controversy  as  mere  deposit.'iries 
subject  to  the  future  direction  of  the  plaintiff,  and  were  not 
authorized  to  do  anything  with  them  until  notified  by  plain- 
tiff that  he  was  satisfied  with  the  title  he  was  to  receive. 
For  this  reason,  also,  it  must  be  held  that  the  evidence  does 
not  show  a  delivery  of  these  instruments  in  escrow:  James  v* 
VanderheydeUj  1  Paige,  386. 

It  follows  from  the  foregoing  views  that  the  court  erred  in 
granting  the  motion  for  nonsuit. 

Judgment  and  order  reversed. 


Deeds  —  Escrow.  —  A  writing  placed  in  the  hands  of  a  third  person  to  be 
delivered  on  the  happening  of  a  specified  contingency  is  an  escrow:  Wiglitv. 
ShelJjy  R.  R.  Co.,  16  B.  Mon.  4;  63  Am.  Dec.  522,  and  note;  Cannon  v.  Handley, 
72  Cal.  133;  Marshall  v.  Blass,  82  Mich.  518;  Slate  Bank  v.  Evans,  3  Greenl. 
155;  28  Am.  Dec.  400,  and  note;  Jackson  v.  Catlin,  2  Johns.  248;  3  Am. 
Dec.  415.  It  constitutes  a  delivery  in  escrow  for  one  person  to  sign  a  note 
as  surety  upon  the  express  condition  that  another's  signature  is  also  obtained, 
and  to  deliver  the  note  to  the  maker  for  that  purpose:  Perry  v.  Patterson,  5 
Humph.  133;  42  Am.  Dec.  424,  and  note.  Leaving  a  deed  by  a  grantor  in 
the  hands  of  his  agents  awaiting  the  arrival  of  certain  funds  of  the  grantee 
does  not  make  such  deed  an  escrow:    Wier  v.  Baidor/,  24  Neb.  83. 


Blaisdell  v.  McDowell. 

[91  Caufornia  285.] 
OkattKi  Mortoaob  to  Secure  Porchask-money,  What  n.  —  A  chattel 
mortgage  to  secure  the  repayment  of  money  given  the  mortgagor  with 
which  to  purchase  the  articles  mortgaged  is  a  mortgage  to  secure  the 
purchase-money,  within  the  meaning  of  the  section  of  the  Civil  Code  of 
California  authorizing  the  mortgaging  of  certain  chattels  "when  mort* 
gaged  to  secure  the  purchase-money  of  the  articles  mortgaged." 

L.  L.  Boone,  for  the  appellant. 
M.  S.  Babcock,  for  the  respondent. 

McFarland,  J.  The  main  question  in  this  case  —  and  the 
only  one  requiring  notice  —  is,  whether  a  certain  mortgage  of 
hotel  furniture,  executed  by  George  W.  Butterfield  and  William 
P.  Baker  to  Bryant  Howard,  is  valid  under  section  2955  of 
the  Civil  Code. 

The  facts  in  the  case  are  these:  Butterfield  and  Baker,  be- 
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ing  desirous  of  purchasing  about  fifteen  hundred  dollars'  worth 
of  furniture  for  the  Arlington  Hotel,  in  San  Diego,  made  ar- 
rangements with  Howard  to  advance  the  money  with  which 
to  buy  the  furniture,  agreeing  to  give  him  a  mortgage  on  the 
same  as  security.  It  was  specially  understood  between  them 
that  the  money  to  be  advanced  by  Howard  was  to  be  used  by 
Butterfield  and  Baker  in  purchasing  said  furniture.  For  this 
purpose,  Howard  deposited  fifteen  hundred  dollars  in  bank  to 
their  credit,  and  thoy  paid  for  the  furniture  by  drawing  checks 
against  said  deposit.  When  the  furniture  was  in  the  hotel 
they  gave  the  mortgage  to  Howard,  the  mortgage  being  in 
form  as  provided  by  th'e  code,  and  duly  recorded. 

Said  section  2955  of  the  Civil  Code  provides  that "  mortgages 
may  be  made  upon:  ....  8.  Upholstery  aud  furniture  used 
in  hotels,  lodging  or  boarding  houses,  when  mortgaged  to  se- 
cure the  purchase-money  of  the  articles  mortgaged";  and 
appellant  (defendant  in  the  court  below)  contends  that  the 
mortgage  here  in  question  was  not  given  to  secure  the  "pur- 
chase-money" within  the  meaning  of  that  section.  His  con- 
tention is,  that  as,  under  the  general  rule,  mortgages  of 
personal  property  are  void  unless  there  is  a  change  of  posses- 
sion, the  statutory  provision  which  alters  that  rule  must  be 
strictly  construed,  and  applied  only  to  cases  where  the  mort- 
gage runs  directly  from  the  purchaser  to  the  seller  to  secure 
the  amount  agreed  to  be  paid  by  the  former  to  the  latter. 
But  if  the  statute  is  to  have  a  literally  strict  construction,  it 
is  difficult  to  see  why  the  phrase  "to  secure  the  purchase- 
money"  does  not  as  closely  apply  to  money  by  which  the  pur- 
chase was  made  as  to  the  case  of  a  debt  where  no  money  was 
used.  But  the  section  of  the  code  in  question  should  have  a 
reasonable  construction,  with  a  view  of  executing  the  evident 
design  of  the  legislature  in  enacting  it.  While  the  language 
used  should  not  be  strained  to  include  cases  clearly  not  em- 
braced by  it,  the  meaning  to  be  given  to  it  should  not  be  so 
narrowly  circumscribed  as  to  exclude  cases  clearly  within  it. 
The  evident  intent  of  the  legislature  was  to  encourage  certain 
kinds  of  business  by  allowing  persons  to  procure  certain  per- 
sonal property  necessary  to  the  business,  by  giving  a  mortgage 
lien  upon  the  property  itself;  and  money  advanced  for  the  ex- 
press and  special  purpose  of  procuring  such  property  is  as  much 
within  both  the  spirit  and  letter  of  the  law  as  a  debt  incurred 
iTiamediately  to  the  seller.  If  Howard  had  gone  through  the 
form  of  buying  the  furniture  from  the  sellers  and  selling  it 
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again  to  Butterfield  and  Baker,  there  could  have  been  no  ques- 
tion about  the  validity  of  the  mortgage;  but  surely  the  law  does 
not  require  such  a  vain  thing  to  be  done  when  it  so  clearly 
appears  that  the  advance  of  the  money  and  the  purchase  of 
the  furniture  were,  substantially,  one  transaction.  No  other 
state  has  a  statute  similar  to  the  one  here  under  review;  but 
one  or  two  authorities  have  been  cited  where,  with  respect  to 
property  exempt  from  execution,  "  purchase-money  "  has  been 
given  a  meaning  similar  to  that  contended  for  by  appellant. 
We  think,  however,  that  the  case  at  bar  should  be  governed 
by  the  principle  applied  in  Lassen  v.  Vance^  8  Cal.  271,  68 
Am.  Dec.  322,  which  was  a  contest  between  a  homestead 
claimant  and  one  holding  a  mortgage  for  the  money  which  he 
had  advanced  for  the  purchase  of  the  land.  In  that  case  the 
court  say:  "The  money  of  the  plaintiff  paid  for  the  lot,  and 
it  would  be  an  exceedingly  harsh  rule  of  law  that  would  de- 
feat his  mortgage  upon  the  very  property  purchased  with  the 
money  furnished  by  himself."  It  is  true  that  the  court  said 
that  the  deed  and  the  mortgage  were  "simultaneous  acts"; 
but  the  same  was,  practically,  the  case  with  the  purchase  of 
the  furniture  in  the  case  at  bar. 

Judgment  affirmed. 

Hearing  in  Bank  denied. 

Chattel  Mortgage  —  Mortgage  Givbh  to  Skcurb  Pcrohass-monkt. 
—  A  sale,  though  absolute  in  form,  which  may  be  avoided  by  the  payment 
of  a  certain  sum  of  money  at  a  given  time  is  a  chattel  mortgage:  Stephens  v. 
Sherrod,  6  Tex.  294;  55  Am.  Dec.  776,  and  note;  Dahney  v.  Oreen,  4  Hen.  & 
M.  181;  4  Am.  Dec.  503.  For  the  distinction  between  a  mortgage  and  a 
conditional  sale,  see  Slowey  v.  McMurray,  27  Mo.  113;  72  Am.  Dec.  251,  and 
note.  For  the  distinction  between  a  chattel  mortgage  to  secure  purchase- 
money  and  a  pledge,  see  Luckeits  y.  Townsend,  3  Tex.  119;  49  Am.  Deo.  723, 
and  note. 


Etchepare  v.  Aguirrb. 

[91  Califobnia,  288.] 
Jury  Trial  —  Form  ov  Verdict  in  Actions  of  Claim  and  Dklivert. — 
A  verdict  stating  that  the  jury  find  for  the  defendant  and  fix  the  value 
of  the  property  at  fifteen  hundred  dollars  is  sufficient  to  support  a 
judgment  in  favor  of  the  defendant  for  the  return  of  the  property  to 
him,  or  for  the  value  thereof  in  case  the  delivery  cannot  be  had. 

JtTDGMENT,  FORM  OF,  IN  ACTIONS  OF  ClAIM  AND  DELIVERY.  —  A  judgment 
that  the  defendant  recover  of  the  plaintiff  a  sum  of  money,  or  the  return 
of  the  property  described  in  the  complaint  and  his  costs,  is  not  author- 
ized by  the  Code  of  Civil  Procedure  of  California,  which  declares  that 
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such  judgment  shall  be  "  for  the  return  of  the  property,  or  the  valaa 
thereof  in  case  the  return  cannot  be  had." 

Sale  of  CHArrELs  —  Change  of  Possession.  —  While  it  is  possible,  for  a 
vendee  of  chattels  to  employ  the  vendor  and  yet  make  such  a  change  of 
possession  as  will  support  a  sale,  yet  if  the  vendor  is  left  in  entire  charge 
of  the  property  which  he  has  sold,  or  so  apparently  in  charge  that  there 
is  no  visible  change  in  its  possession,  and  nothing  to  indicate  that  any 
change  has  taken  place  in  the  title  or  possession,  then  there  is  no  such 
actual  change  of  possession  as  is  required  by  law. 

Sals  of  Chattels  —  Change  of  Possession.  —  The  fact  that  chattels  are 
BO  situated  that  the  vendee  is  entitled  to  and  can  lawfully  take  posses* 
sion  at  his  pleasure  is  not  equivalent  to  the  actual  change  of  possession 
required  by  the  statute. 

Sales.  —  Evidence  of  What  a  Vendor  did  and  Said  after  a  Sale  of 
chattels  is  admissible  against  his  vendee,  if  it  is  pertinent  to  the  issue 
whether  or  not  the  sale  had  been  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of  possession. 

M.  V.  Biscailux  and  W,  I.  Foley,  for  the  appellant. 
W.  T.  Williams,  for  the  respondent. 

Vancliep,  C.  Action  to  recover  the  possession  of  personal 
property,  or  the  value  thereof,  commonly  called  "claim  and 
delivery  of  personal  property." 

The  defendant,  as  sheriflf  of  Los  Angeles  County,  seized 
the  property  in  question  by  virtue  of  a  writ  of  attachment  as 
the  property  of  the  defendant  in  the  attachment  suit,  from 
whom  the  plaintiflT  claims  to  have  purchased  it  before  the 
levy  of  the  attachment.  It  is  alleged  in  the  answer  of  the 
defendant  that  the  sale  of  the  property  to  plaintifiF  was  fraud- 
ulent and  void  as  to  the  creu iters  of  the  defendant  in  attach- 
ment, and  this  was  the  principal  issue  tried.  The  property 
was  delivered  to  the  plaintiff  pursuant  to  section  514  of  the 
Code  of  Civil  Procedure,  as  a  return  thereof  to  the  defendant 
was  not  required. 

The  trial  was  by  jury,  whose  verdict  was  as  follows:  "  We, 
the  jury  in  the  above-entitled  action,  find  for  the  defendant, 
and  fix  the  value  of  the  property  at  fifteen  hundred  dollars." 

Whereupon  it  was  adjudged  by  the  court  "that  said  de- 
fendant have  and  recover  from  said  M.  Etchepare,  the  plain- 
tiff herein,  the  sura  of  fifteen  hundred  dollars,  or  the  return 
of  the  property  described  in  the  complaint  herein,  and  his 
costs." 

The  plaintiff  appeals  from  the  judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

1.  It  is  claimed  by  appellant  that  the  verdict  is  defective 
in  that  it  does  not  find  "for  the  return  of  the  property,"  and 
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is  not  "in  the  alternative,"  since  the  answer  of  the  defendant 
demands  a  return  of  the  property. 

The  verdict  for  the  defendant  was  special  as  to  the  value  of 
the  property,  as  required  by  the  code.  As  to  all  other  issues, 
it  was  general.  This  was  suflScient  to  justify  a  judgment  for 
the  return  of  the  property,  or  for  the  value  thereof  in  case  a 
delivery  could  not  be  had.  Such  a  judgment  would  have 
coisisted  entirely  of  pure  conclusions  of  law  from  the  verdict. 
The  code  does  not  require  the  verdict  to  be  special,  except  as 
to  the  value  of  the  property,  and  the  sole  object  of  this 
exception  is  to  enable  the  court  to  render  an  alternative 
judgment  as  required  by  section  667  of  the  Code  of  Civil  Pro- 
cedure: Waldman  v.  Broder,  10  Cal.  379;  Hunt  v.  Robinson^ 
11  Cal.  262;  Pico  v.  Pico,  56  Cal.  453. 

2.  But  the  judgment  was  not,  in  form  or  substance,  in  ac- 
cordance with  section  667  of  the  Code  of  Civil  Procedure. 
The  defendant  was  not  entitled  to  judgment  for  the  value  of 
the  property,  except  upon  the  condition  that  a  return  of  the 
possession  thereof  could  not  be  had.  The  judgment  should 
be  "  for  a  return  of  the  property,  or  the  value  thereof  in  case  a 
return  cannot  be  had" :   Washburn  v.  Huntington,  78  Cal.  577. 

3.  At  the  request  of  the  plaintiff,  the  court  gave  to  the 
jury  the  following  three  instructions:  — 

1.  "If  you  believe  from  the  evidence  that  the  plaintiff 
purchased  the  property  in  question  in  good  faith  and  for  a 
valuable  consideration,  and  without  any  design  to  hinder, 
delay,  or  defraud  any  creditor  of  Jaureguy,  and  that  the  sale 
was  complete  and  accompanied  by  an  immediate  delivery, 
followed  by  an  actual  and  continued  change  of  possession, 
then  you  must  find  a  verdict  for  the  plaintiff  in  this  action." 

2.  "A  bona  fide  sale  of  property  by  a  judgment  debtor  to 
a  person  other  than  the  judgment  creditor,  in  payment  or 
satisfaction  of  a  prior  debt  to  such  vendee,  is  not  fraudulent 
because  such  vendee  may  be  aware  at  the  time  of  such  bona 
fide  sale  that  it  will  have  the  effect  of  defeating  the  collection 
of  other  debts  against  his  vendor." 

3.  *'In  determining  whether  there  was  an  actual  and  con- 
tinued change  of  possession  of  the  property  in  question  at  the 
time  of  the  alleged  sale  by  Jaureguy  to  the  plaintiff,  while 
you  are  to  consider  the  fact  that  the  plaintiff  employed  Jau- 
reguy after  the  alleged  sale  to  plaintiff,  still  you  are  not 
bound,  independent  of  other  evidence,  to  regard  this  fact  alon© 
as  conclusive  of  the  question." 
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But  the  court  refused  to  give  the  fourth  instruction  asked 
by  plaintiff,  which  is  as  follows:  — 

"What  constitutes  a  delivery  depends  upon  the  character 
of  the  property  sold  and  the  circumstances  of  each  particular 
case.  For  the  purpose  of  a  delivery,  it  is  not  necessary  that 
the  property  sold  should  pass  into  the  actual  possession  of  the 
buyer.  When  property  is  so  situated  that  the  buyer  is  entitled 
to  and  can  rightfully  take  possession  of  it  at  his  pleasure,  he 
is  considered  as  having  actually  received  it  as  the  statute 
requires." 

After  the  court  had  concluded  its  instructions,  a  juror  asked 
the  following  questions:  — 

"Can  a  party  who  purchases  stock  or  any  kind  of  goods 
keep  in  their  employ  the  same  parties  that  were  there,  and 
still  be  complying  with  the  law?  or  is  it  necessary  to  move 
those  goods  or  move?" 

In  answer  to  these  questions,  the  court  said:  "I  will  read 
the  instruction  asked  by  plaintiff,  but  I  will  do  it  so  that  the 
jury  can  fully  understand  with  regard  to  it";  then,  after 
reading  the  third  instruction,  given  at  request  of  the  plaintiff, 
added  to  it  the  following:  "A  party  can  employ  the  person, 
—  the  person  from  whom  they  purchase;  but  if  they  leave 
the  person  in  the  entire  charge  of  the  property,  or  leave  them 
in  such  apparently  entire  charge  of  the  property  that  it  ap- 
pears to  the  world  around  about  that  there  has  been  no 
change  of  possession,  that  there  is  no  open  and  apparent 
change  of  possession,  no  open  and  apparent  means  by  which 
people  about  can  take  notice  that  there  has  been  any  change, 
then  there  is  not  such  an  actual  change  of  possession  as  is 
required  by  law." 

It  is  contended  for  appellant  that  the  court  erred  in  refus- 
ing the  fourth  instruction  asked  by  plaintiff,  and  in  giving 
the  addition  to  the  third  instruction  given  at  request  of 
plaintiff. 

It  is  true  that  the  language  of  the  fourth  instruction  re- 
quested by  plaintiff  was  extracted  from  the  opinion  of  Mr. 
Justice  McKee  in  Williams  v.  Lerch,  56  Cal.  334,  but  the  lan- 
guage extracted  is  only  a  part  of  what  was  said  by  Mr.  Justice 
McKee  in  connection  with  the  facts  of  that  case,  which  were 
materially  different  from  the  facts  in  this  case.  In  that  case, 
the  property  (horses)  were  in  the  care  and  custody  of  a  third 
person  (Drew)  for  the  sole  purpose  of  being  pastured  on  a 
mountain  range  at  a  considerable  distance  from  the  residence 
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of  the  owner  (Sotcher).  After  executing  a  bill  of  sale  of  the 
horses  to  Williams  (plaintiff  in  that  action),  Sotcher  ordered 
Drew  to  collect  them  together  and  deliver  them  to  Williams. 
Accordingly,  Drew  collected  the  horses,  and  informed  Wil- 
liams that  they  were  ready  for  him.  Thereupon  Williams 
employed  Drew  to  continue  to  pasture  the  horses  for  him 
(Williams).  Some  five  months  thereafter,  while  the  horses 
were  still  being  pastured  by  Drew,  they  were  taken  by  a  con- 
stable by  virtue  of  an  execution  against  Sotcher. 

Upon  these  facts,  Mr.  Justice  McKee,  immediately  preced- 
ing the  language  of  the  requested  fourth  instruction,  said: 
"Ever3'thing  was  done  which  was  necessary  to  a  sale.  It 
was  complete  and  perfect,  if  Drew  subseqiiently  delivered  the 
horses  to  plaintiff,  or  took  charge  of  them  for  the  plaintiff"  ; 
and  after  the  language  of  the  requested  instruction,  further 
eaid:  "  By  delivering  the  bill  of  sale  to  the  plaintiff,  and  giv- 
ing direction  to  his  agent  to  get  the  horses  together,  and  keep 
them  for  the  plaintiff,  to  whom  they  had  been  sold,  Sotcher 
transferred  them  to  the  plaintiff;  and  when  the  agent,  in 
obedience  to  the  direction  which  he  had  received,  collected 
them  together  in  his  pasture  for  the  plaintiff,  and  wrote  to 
him  that  they  were  ready  for  him,  and  to  come  and  take 
them,  and  the  plaintiff  employed  the  agent  to  take  charge  of 
them  and  winter  them  for  him,  this  was  an  actual  delivery 
of  the  property,  so  far  as  the  nature  and  condition  of  the 
property  admitted  of  it;  and  when  the  agent  under  his  em- 
ployment turned  the  horses  out  to  pasture  on  their  accus- 
tomed range  and  kept  them  exclusively  for  the  plaintiff  until 
they  were  taken  by  the  defendant,  the  requisitions  of  section 
■3440  of  the  Civil  Code  were  fully  satisfied." 

In  the  case  at  bar,  the  cattle  alleged  to  have  been  sold  con- 
cisted  largely  of  milch  cows,  and  were  in  the  actual  posses- 
«ion  of  the  seller  (Jaureguy),  who  was  milking  the  cows  and 
peddling  the  milk,  with  the  assistance  of  two  servants.  After 
the  alleged  sale,  he  continued  to  milk  the  cows  and  to  peddle 
the  milk  precisely  as  before;  and  the  evidence  strongly  tends 
to  show  that  he  bought  the  feed  for  the  cattle,  and  managed 
and  controlled  the  business  and  the  servants  up  to  the  time 
of  the  attachment,  just  as  he  had  done  before  the  alleged  sale. 
Under  this  state  of  facts,  the  fourth  instruction  requested  by 
plaintiff  was  not  properly  applicable,  even  conceding  that  it 
is  good  abstract  law,  which  seems,  at  least,  doubtful.  The 
language  of  the  instruction  asked  could  not  have  been  in- 
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tended  by  Mr.  Justice  McKee  to  be  read  by  itself  as  abstract 
law,  but  concretely  with  its  context  and  the  facts  of  the  case 
of  Williarm  v.  Lerch,  56  Cal.  334. 

The  instructions  given  at  the  request  of  the  plaintiff,  with 
the  explanation  added  by  the  court,  were  quite  as  favorable 
to  the  plaintiff  as  he  was  entitled  to  ask.  The  oral  explana- 
tion given  by  the  court  in  answer  to  the  question  of  a  juror 
is  not  80  precise  and  explicit  as  doubtless  it  would  have  been 
had  it  been  deliberately  written;  but  as  given,  I  think  it  is, 
substantially,  supported  by  the  following  cases:  Stevens  v. 
Irwin,  15  Cal.  503;  76  Am.  Dec.  500;  Malone  v.  Plato,  22  Cal. 
103;  Cahoon  v.  Marshall,  25  Cal.  201;  Bell  v.  McClellan,  67 
Cal.  283. 

4.  It  is  contended  that  the  court  erred  in  permitting  Jaure- 
guy  to  be  cross-examined  by  defendant  as  to  what  he  did  and 
said  in  regard  to  the  cattle  after  he  executed  the  bill  of  sale 
of  them  to  the  plaintiff.  But  the  testimony  objected  to  was 
pertinent  to  the  issue  as  to  whether  or  not  the  sale  had  been 
accompanied  by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession;  and  therefore  the 
court  did  not  err  in  admitting  it. 

I  think  the  order  denying  a  new  trial  should  be  affirmed, 
but  that  the  judgment  should  be  reversed,  and  that  the  court 
below  should  be  directed  to  enter  a  judgment  on  the  verdict 
in  favor  of  the  defendant,  in  substantial  accordance  with  this 
opinion. 

Belcher,  C,  and  Fitzgerald,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  denying  a  new  trial  is  affirmed;  but  the  court 
below  is  directed  to  set  aside  its  judgment  entered  in  said 
cause,  and  to  enter  judgment  upon  the  verdict  therein  in 
favor  of  the  defendant,  in  substantial  accordance  with  the 
foregoing  opinion.  

Sales  —  Delivery  of  Possession  — Sufficiency  of.  — Where  a  vendee  of 
personal  property  employs  the  vendor  as  a  laborer  thereon,  it  is  a  qiiostion 
of  fact  for  the  jury  as  to  whether  or  not  there  has  been  a  sufficient  delivery: 
Renninger  v.  Spatz,  \'2%  Pa.  St.  524;  15  Am.  St.  Rep.  692,  and  note.  A  sale 
of  a  horse  and  wagon  under  an  arrangement  between  tlie  purchaser  and  the 
seller,  that  the  former  should  have  the  care  and  use  of  them  until  sucli  time 
as  the  latter  should  be  ready  to  remove  them,  is  fraudulent  and  void  as  to 
■ubsequent  creditors  of  the  seller:  St'pheni  v.  Gijford,  137  Pa.  St.  219;  21 
Am.  St.  Rep.  868,  and  note.  lu  a  sale  of  cliattels,  the  purcliaser  must  take 
«uch  open,  notorious,  and  unequivocal  possession  of  tiie  goods  as  to  apprise 
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every  one  accnstomed  to  deal  with  the  seller  of  the  sale:  fferr  v.  Denver  etc. 
Co.,  13  Col.  406.  Transfers  of  personal  property  are  "conclusively  pre» 
earned  to  be  fraudulent,  when  they  are  not  accompanied  by  an  actual  and 
continued  possession  of  the  tilings  transferred  ":  Claudius  v.  Aguirre,  89  Cal. 
501.  Where,  in  a  sale  of  horses,  the  horses  are  to  be  kept  by  the  seller  aa 
security  for  the  balance  due  on  them,  such  transaction  is  to  be  deemed  a  chat- 
tel mortgage,  and  not  a  sale:  Kendrkk  v.  Beard,  81  Mich.  182. 

Replevin  —  Judgment  —  What  maybe  had  for. — In  replevin,  the 
judgment  may  be  for  the  value  of  the  property,  or  if  that  is  waived,  for  the 
return  of  the  property  itself:  Thompson  v.  Scheid,  39  Minn.  102;  12  Am.  St. 
Rep.  619,  and  note.  An  alternative  judgment  in  replevin  does  not  give  the 
defendant  the  right  of  election,  either  to  restore  the  property  or  pay  the 
value  thereof:  Swant  v.  Pillow,  50  Ark.  300;  7  Am.  St.  Rep.  98,  and  note. 
A  judgment  for  the  plaintiff  in  an  action  of  replevin  must  be  for  the  posses- 
sion, or  the  valne  thereof  iu  case  delivery  cannot  be  had:  Washburn  v.  Hun^ 
Ungton,  78  Cal.  543;  Cook  v.  Aguiire,  86  Cal.  479;  Burke  v.  Koch,  75  Cal.  356| 
Van  Meter  v.  BarneU,  119  Ind.  35;  Lang  v.  Dougherty,  74  Tex.  227. 
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Hboligence.  — It  is  the  Duty  of  Every  Person  to  So  Use  and  Enjot 
HIS  Property  as  to  Interfere  with  the  Comfort  and  Safety  of 
Others  as  little  as  possible,  consistent  with  its  proper  use;  and  a  fail- 
ure to  observe  this  duty  in  respect  to  those  who  have  the  right  to  in- 
voke its  protection  is  negligence. 

Negligence,  in  a  Legal  Sense,  is  no  more  than  the  failure  to  observe,  for 
the  protection  of  another  person,  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  demand,  whereby  such  other  person 
suffers  injury. 

Negligence. —  A  Child  of  Immature  Years  has  Capacity  to  Exercise 
ONLY  Such  Care  and  Self-restraint  as  belongs  to  childhood,  and  a 
reasonable  man  must  be  presumed  to  know  this,  and  required  to  govern 
his  actions  accordingly. 

Negligence — Children.  — To  Leave  Unguarded,  and  Exposed  to  thb 
Observation  of  Little  Children,  dangerous  and  attractive  machin- 
ery, which  they  naturally  would  be  tempted  to  go  about  and  upon,  and 
against  the  dangers  of  which  their  immature  judgment  opposes  no  warn- 
ing or  defense,  is  an  act  of  negligence. 

Negligence  in  Leaving  a  Turn-table  Unguarded. — If  a  tarn-table, 
provided  with  a  latch  and  slot  such  as  are  in  common  use,  is  not  pro- 
tected bj'  any  inclosure,  nor  left  in  the  charge  of  any  person  whose  duty 
it  is  to  guard  it,  and  a  child  of  eight  years  of  age  goes  upon  it  to  ride 
while  it  is  being  turned  by  older  children,  and  is  caught  and  seriously 
injured,  it  is  for  the  jury  to  determine  whether  the  owner  of  the  turn- 
table is  guilty  of  negligence,  and  answerable  to  the  child  for  the  inju- 
ries suffered. 

Nboligenob  —  Turn-tables.  — The  liability  of  one  who  has  left  a  turn-table 
unguarded  and  unprotected,  for  injuries  suffered  by  a  child  of  immature 
years,  is  not  affected  by  the  fact  that  the  turn-table  was  set  in  motion 
by  the  negligence  of  older  children. 
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CONTKIBTTTORT  NEGLIGENCE  OF  PARENT.  —Where  a  child  of  immature  year* 
has  suflFered  injuries  from  an  unguarded  turn-table,  and  it  is  claimed  that 
the  negligence  of  his  mother  in  not  properly  watching  over  and  caring 
for  him  contributed  to  his  injuries,  it  is  not  error  to  charge  the  jury 
"that  they  may  consider  the  evidence  as  to  her  condition  and  circura- 
stances  in  determining  the  question  as  to  her  negligence." 

Action  to  recover  for  injuries  claimed  to  have  been  suffered 
from  defendant's  negligence  in  leaving  one  of  its  turn-tables 
unprotected  and  unguarded.  On  the  day  when  the  accident 
occurred,  the  plaintiff  had  been  told  to  wait  for  his  mother  at 
a  grocery-store  on  the  corner  of  the  street  opposite  to  the  turn- 
table. Prior  to  that  day  he  had,  on  several  occasions,  been 
Bent  by  his  widowed  mother  to  gather  coal  around  and  near 
the  turn-table.  The  only  criticism  of  the  second  instruction 
made  by  counsel  for  appellant  in  their  brief  was,  that  it 
"would  naturally  lead  the  jury  to  understand  that  the  degree 
of  care  required  of  the  mother  and  child  was  to  be  measured 
by  her  poverty  and  his  peculiar  characteristics."  This  in- 
struction was  on  the  subject  of  the  alleged  contributory  negli- 
gence of  the  plaintiff's  mother,  and  was,  in  substance,  "that, 
for  sustaining  such  defense,  they  must  find  a  want  of  ordinary 
care  on  her  part  as  a  parent,  in  respect  to  the  cause  of  the  in- 
jury; that  her  failure  to  use  more  than  ordinary  care  in  pro- 
viding for  the  safety  of  her  child  would  not  defeat  the  action; 
that  the  burden  of  proof  of  her  negligence  was  upon  the  de- 
fendant; that  they  might  consider  the  evidence  as  to  her  con- 
dition and  circumstances  in  determining  the  question  as  to 
her  negligence;  and  that  if  she  did  not  know,  or  have  reason 
to  know,  or  anticipate  or  fear,  the  danger  of  the  turn-table,  she 
was  not  negligent  in  not  providing  against  it." 

John  D.  Bicknell  and  W.  C.  Belcher,  for  the  appellant. 

Victor  Montgomery,  and  Holloway  and  Kendrick,  for  the  re- 
spondent. 

De  Haven,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  plaintiff^ 
through  the  negligence  of  defendant.  The  plaintiff  recovered 
a  judgment  for  eight  thousand  five  hundred  dollars,  and  from 
this  judgment,  and  an  order  denying  its  motion  for  a  new- 
trial,  the  defendant  appeals. 

It  was  shown  upon  the  trial  that  defendant  maintained  a 
railroad  turn-table  upon  its  own  premises  in  the  town  of  Panta 
Ana.     This  table  was  about  150  yards  from  defendant's  depot» 
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and  near  its  engine-house,  and  distant  seventy-two  feet  from 
a  public  street.  It  was  provided  with  a  latch  and  slot,  such 
as  is  in  common  use  on  such  tables,  to  keep  it  from  revolving, 
but  it  was  not  protected  by  anyinclosure,  nor  did  the  defend- 
ant employ  any  person  whose  special  duty  it  was  to  guard  it. 
There  were  several  families  with  small  children  residing 
within  a  quarter  of  a  mile  from  the  place  of  its  location,  and 
previous  to  the  time  when  plaintiff  was  hurt,  children  had 
frequently  played  around  and  upon  it,  but  when  observed  by 
the  servants  of  defendant  were  never  permitted  to  do  so.  At 
the  date  of  plaintiff's  injury  he  was  eight  years  of  age,  and 
on  that  day  he,  with  his  younger  brother,  saw  other  boys 
playing  with  the  turn-table,  and,  giving  them  tjome  oranges 
for  the  privilege  of  a  ride,  got  upon  it,  and  while  it  was  being 
revolved,  his  leg  was  caught  between  the  table  and  the  rail 
upon  the  head-blocks,  and  so  severely  injured  that  it  had  to 
be  amputated.  The  defendant  moved  for  a  nonsuit,  which 
motion  was  denied.  This  ruling  of  the  court,  and  certain  in- 
structions given  to  the  jury,  present  the  questions  which  arise 
upon  this  appeal. 

The  appellant  contends  that  it  was  not  guilty  of  negligence 
in  thus  maintaining  upon  its  own  premises  for  necessary  use 
in  conducting  its  business  the  turn-table  in  question,  and' 
"which  was  fastened  in  the  usual  and  customary  manner  of 
fastening  such  tables;  that  the  plaintiff  was  wrongfully  upon 
its  premises,  and  therefore  a  trespasser,  to  whom  the  defend- 
ant did  not  owe  the  duty  of  protection  from  the  injury  received; 
and  that  the  court  should  have  so  declared,  and  nonsuited 
the  plaintiff. 

This  view  seems  to  be  fully  sustained  by  the  case  of  Frost 
V.  Eastern  R.  R.  Co.,  64  N.  H.  220;  10  Am.  St.  Rep.  396. 
But,  in  our  judgment,  the  rule,  as  broadly  announced  and 
applied  in  that  case,  cannot  be  maintained  without  a  depart- 
ure from  well-settled  principles.  It  is  a  maxim  of  the  law 
that  one  must  so  use  and  enjoy  his  property  as  to  interfere 
"with  the  comfort  and  safety  of  others  as  little  as  possible,  con- 
flistently  with  its  proper  use.  This  rule,  which  only  imposes 
a  just  restriction  upon  the  owner  of  property,  seems  not  to 
have  been  given  due  consideration  in  the  case  referred  to.  But 
this  principle  as  a  standard  of  conduct  is  of  universal  applica- 
tion, and  the  failure  to  observe  it  is,  in  respect  to  those  who 
have  a  right  to  invoke  its  protection,  a  breach  of  duty,  and,  in 
a  legal  sense,  constitutes  negligence.     Whether,  in  any  given 
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case,  there  has  heen  such  negligence  upon  the  part  of  the 
owner  of  property,  in  the  maintenance  thereon  of  dangerous 
machinery,  is  a  question  of  fact  dependent  upon  the  situa- 
tion of  the  property  and  the  attendant  circumstances,  because 
upon  such  facts  will  depend  the  degree  of  care  which  pru- 
dence would  suggest  as  reasonably  necessary  to  guard  others 
against  injury  therefrom;  "for  negligence, in  a  legal  sense,  is 
no  more  than  this:  the  failure  to  observe,  for  the  protection  of 
the  interests  of  another  person,  that  degree  of  care,  precau- 
tion, and  vigilance  which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury":  Cooley  on  Torts, 
630.  The  question  of  defendant's  negligence  in  this  case 
was  a  matter  to  be  decided  by  the  jury,  in  view  of  all  the 
evidence,  and  with  reference  to  this  general  principle  as  to 
the  duty  of  the  defendant.  If  defendant  ought  reasonably  to 
have  anticipated  that  leaving  this  turn-table  unguarded  and 
exposed,  an  injury  such  as  plaintiff  suffered  was  likely  to 
occur,  then  it  must  be  held  to  have  anticipated  it,  and  was 
guilty  of  negligence  in  thus  maintaining  it  in  its  exposed 
position.  It  is  no  answer  to  this  to  say  that  the  child  was  a 
trespasser,  and  if  it  had  not  intermeddled  with  defendant's 
property  it  would  not  have  been  hurt,  and  that  the  law 
imposes  no  duty  upon  the  defendant  to  make  its  premises  a 
safe  playing-ground  for  children. 

In  the  forum  of  law,  as  well  as  of  common  sense,  a  child  of 
immature  years  is  expected  to  exercise  only  such  care  and 
self-restraint  as  belongs  to  childhood,  and  a  reasonable  man 
must  be  presumed  to  know  this,  and  required  to  govern  his 
actions  accordingly.  It  is  a  matter  of  common  experience 
that  children  of  tender  years  are  guided  in  their  actions  by 
childish  instincts,  and  are  lacking  in  that  discretion  which 
is  ordinarily  sufficient  to  enable  those  of  more  mature  years 
to  appreciate  and  avoid  danger,  and  in  proportion  to  this  lack 
of  judgment  on  their  part,  the  care  which  must  be  observed 
toward  them  by  others  is  increased.  And  it  has  been  held  in 
numerous  cases  to  be  an  act  of  negligence  to  leave  unguarded, 
and  exposed  to  the  observation  of  little  children,  dangerous 
and  attractive  machinery,  which  they  would  naturally  be 
tempted  to  go  about  or  upon,  and  against  the  danger  of  which 
action  their  immature  judgment  opposes  no  warning  or 
defense. 

The  following  are  some  of  the  cases  in  which  this  has  been 
held:  Railroad  Co.  v.  Stout,  17  Wall.  657;  Hydraulic   Works 
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V.  Orr,  83  Pa.  St.  335;  Powers  v.  Harlow,  53  Mich.  507;  51 
Am.  Rep.  154;  Nagel  v.  Missouri  Pac.  Ry  Co.,  75  Mo.  653; 
42  Am.  Rep.  418;  Koons  v.  St.  Louis  etc.  R.  R.  Co.,  65  Mo. 
-592;  Kansas  Cent.  R'y  Co.  v.  Fitzsimmons,  22  Kan.  686;  21 
Am.  Rep.  203;  O'Malley  v.  St.  Paul  etc.  R'y  Co.,  43  Minn. 
289;  Whirley  v.  Whitman,  1  Head,  &10.  These  cases,  we 
think,  lay  down  the  true  rule. 

The  fact  that  the  turn-table  was  latched  in  the  way  such 
tables  are  usually  fastened,  or  according  to  the  usual  custom 
of  other  railroads,  although  a  matter  which  the  jury  had  a 
right  to  consider  in  passing  upon  the  question  whether  de- 
fendant exercised  ordinary  care  in  the  way  it  maintained  the 
table,  was  not,  of  itself,  conclusive  proof  of  the  fact:  Stout 
V.  Sioux  etc.  R.  R.  Co.,  2  Dill.  294;  O'Malley  v.  St.  Paul  etc. 
R'y  Co.,  43  Minn.  289. 

Nor  is  the  liability  of  the  defendant  affected  by  the  fact 
that  the  table  was  set  in  motion  by  the  negligent  act  of  other 
boys.  This  is  so  held  in  some  of  the  cases  above  cited,  and 
the  same  principle  was  announced  by  this  court  in  Pastene  v. 
Adams,  49  Cal.  87,  in  which  case  it  was  held  that  a  person 
who  had  negligently  piled  lumber,  which  had  remained  in 
that  condition  for  a  long  time,  was  not  exempt  from  damages 
sustained  by  one  on  whom  it  fell,  because  the  lumber  was 
made  to  fall  by  the  negligence  of  a  stranger. 

We  see  no  error  in  the  second  instruction  given  at  request 
of  plaintiff.  The  portion  to  which  exception  was  taken  is  not 
very  well  expressed,  but  we  think,  taken  as  a  whole,  the  in- 
etruction  states  the  law  correctly. 

Judgment  and  order  affirmed. 

Neoliqenoe.  —  Negligence  exists  from  a  failure  to  observe  the  dae  care 
in  the  use  of  one's  property  according  to  the  circumstances,  to  prevent  in. 
jury  to  others  who  have  the  right  to  expect  such  care:  Caniffy.  Blanchard 
Nav.  Co.,  66  Mich.  638;  11  Am.  St.  Rep.  541,  and  note;  Morris  v.  Brown, 
111  N.  Y.  318;  7  Am.  St.  Rep.  751,  and  note;  Larlcinv.  O'Neill,  119  N.  Y. 
221 ;  Lancaster  v.  Connecticut  etc.  Ins.  Co. ,  92  Mo.  460;  Ellis  v.  Lake  Shore  etc. 
H.  R.  Co.,  138  Pa.  St.  506. 

Neoligknce  —  Care  Required  in  Dealing  with  Children. — Greater 
care  is  required  in  dealing  with  children  of  tender  years  than  with  persons 
of  discretion:  Pensov.  McCormick,  125  Ind.  116;  21  Am.  St.  Rep.  211,  and 
note;  Swift  v.  Staten  Island  etc.  R.  R.  Co.,  123  N.  Y.  645;  Western  etc.  R.  R. 
Co.  V.  Young,  83  Ga.  512. 

Railroads  —  Unfastened  Tltkn-tablb  —  Question  for  Jury  as  to 
Negligence.  — Whether  or  not  a  railroad  company  is  negligent  in  leaving 
its  turn-table  unfastened,  thereby  injuring  a  child  of  temler  years,  is  a  ques- 
tion for  the  jury:  Ilwaco  R'y  etc.  Co.  v.  Hedrick,  1   Wash.  446;  22  Am.  St. 
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Rep.  169,  and  note.  See  note  to  Westhrooh  v.  Mobile  etc.  R.  R.  Co.,  14  Am. 
fit  Rep.  595.  See  Haesley  v.  Winona  etc  R,  R.  Co.,  46  Minn.  233;  24  Am. 
St.  Rep.  220,  and  note.  An  opinion  manifestly  in  conflict  with  that  in  the 
principal  case  may  be  found  in  Bates  v.  Railway  Co.^  90  Tenn.  36;  post. 
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Ihsvranck. — Condition  in  a  Policy  op  Insurancb  Exempting  the  Ik- 
BUSBR  PROM  Liability  ip  Any  Changb  Takes  Place  in  the  Title 
OB  Possession  is  not  violated  by  a  lease  of  the  property  and  a  taking 
possession  by  a  tenant,  when  the  application  for  insurance  states  that 
the  property  ia  to  be  occupied  by  a  tenant  for  hotel  purposes,  and  the 
insurer  had  full  knowledge,  before  issuing  the  policy,  of  the  purpose  for 
which  the  building  was  being  constructed,  and  that  it  was  to  be  occu- 
pied by  a  tenant.  No  particular  tenant  being  named  in  the  application, 
the  issuing  of  the  policy  was  a  consent  to  the  occupancy  of  any  tenant 
whom  the  assured  should  select. 

Vendor  and  Purchaser. — The  Equitable  Title  as  between  the 
Vendor  and  Vendee,  upon  the  execution  of  a  valid  contract  for  the 
sale  and  purchase  of  land,  is,  for  most  purposes,  regarded  as  being  in 
the  latter. 

Vendor  and  Purchaser  —  Loss  prom  Destruction  op  Property,  ok 
Whom  must  Fall.  —  If  a  lease  is  made  containing  an  agreement  that 
the  lessor  will  sell  and  the  lessee  will  buy  the  leased  property  at  the 
expiration  of  the  lease,  and  a  material  part  of  it,  before  the  termination 
of  the  lease,  is  destroyed  by  fire,  the  oblipiation  of  the  lessee  to  purchase 
ends  with  such  destruction. 

Insurance.  —  A  Condition  in  a  Policy  op  Insurance  against  Any 
Change  in  the  Title  ob  Possession  of  property  is  not  broken  by  an 
agreement  between  its  lessor  and  lessee  that  the  former  will  sell  and 
the  latter  will  buy  the  property  at  the  expiration  of  the  lease. 

Vendor  and  Purchaser.  —  Insurance  Collected  by  a  Vendor  on  a 
Policy  op  Insurance  is  held  in  trust  for  his  vendee,  and  must  be 
applied  to  the  payment  of  the  unpaid  purchase-money. 

Hagginy  Van  Ness,  and  Dibble,  foi>the  appellant. 
Barclay,  Wilson,  and  Carpenter,  for  the  respondents. 

Beatty,  C.  J.  In  March,  1890,  we  made  a  decision  in  this 
case,  reversing  the  judgment  of  the  superior  court,  with  direc- 
tions to  enter  judgment  on  the  findings  in  favor  of  the  ap- 
pellant. After  a  rehearing  of  the  case,  and  upon  fuller 
consideration  of  the  questions  involved,  we  are  satisfied  that 
our  former  decision  was  erroneous,  and  that  the  judgment  of 
the  superior  court  should  be  affirmed. 

The  action  is  upon  a  fire  insurance  policy.     Plaintiffs  had 
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judgment  in  the  lower  court,  and  defendant  appealed  from 
the  judgment  alone,  claiming  that,  upon  the  facts  found,  the 
judgment  should  have  been  in  its  favor. 

The  policy  in  suit  was  issued  in  August,  1887,  and  the 
property  insured  consisted  of  a  frame  building  designed  for 
a  hotel  or  boarding-house.  The  defendant  was  advised  by 
the  papers  accompanying  the  application  for  insurance  — 
which,  by  the  terms  of  the  policy,  are  made  a  part  of  the  con- 
tract—  that  the  building  was  occupied,  or  to  be  occupied,  by 
a  tenant  (no  particular  tenant  being  named)  for  hotel  pur- 
poses, and  it  is  found  by  the  court,  as  alleged  in  the  com- 
plaint, "that  before  said  insurance  was  effected,  defendant 
had  full  knowledge  that  said  building  was  built  by  plaintiffs 
for  the  purpose  of  renting  the  same  for  a  boarding  and  lodg- 
ing house,  and  was  to  be  occupied  by  the  tenant  of  the  plain- 
tiffs, the  said  building  not  being  at  that  time  fully  completed 
and  furnished." 

After  the  insurance  was  effected  and  the  building  com- 
pleted, the  plaintiffs,  on  December  24,  1887,  by  a  written 
lease  demised  the  insured  premises  to  one  J.  D.  Stewart  for  a 
term  of  five  years,  at  a  fixed  rent,  payable  monthly.  The 
lease  also  contained  stipulations  binding  the  plaintiffs  to  put 
in  certain  furniture,  consisting  of  carpets,  cooking-range,  gas- 
fixtures,  etc.,  and  binding  Stewart  to  put  in  other  necessary 
furniture.  It  was  agreed  that  the  building  and  furniture 
should  be  properly  insured  for  the  benefit  of  the  parties,  as 
their  interest  might  appear,  and  that  Stewart,  the  lessee, 
should  pay  one  half  of  the  expense  of  insuring  the  building 
and  the  entire  expense  of  insuring  the  furniture. 

It  was  further  agreed  as  follows:  "Said  party  of  the  second 
part  [Stewart]  may  at  any  time  during  said  term  of  five 
years  purchase  said  hotel,  lots,  and  premises  for  the  sum  of 
twenty-five  thousand  dollars  cash,  and  likewise  purchase 
said  carpets,  gas-fixtures,  and  range  at  cost  price.  It  is  far- 
ther agreed  that  said  party  of  the  second  part  will  purchase 
said  hotel,  lots,  and  premises  on  or  before  five  years  from  this 
date  for  the  sum  of  twenty-five  thousand  dollars,  together 
with  said  carpets,  gas-fixtures,  and  range  at  their  cost  price." 

The  defendant  had  no  notice  of  these  stipulations  for  pur- 
chase and  sale  of  the  property.  Under  this  lease  and  agree- 
ment, Stewart  entered  into  possession  of  the  insured  premises^ 
and  so  continued  until  the  destruction  of  the  hotel  by  fire,  in 
April,  1888. 
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The   plaintiffs   thereafter,  upon  due  notice  and   proofs  of 
loss,  demanded  payment  of  the  policy,  which  was  refused  by 
the  defendant.     Hence  this  action,  which  is  defended  on  the- 
ground  of  an  alleged  violation  by  plaintiffs  of  the  following: 
conditions  of  the  policy:  "  If  the  property  be  sold  or  transferred- 
(in  whole  or  in  part),  or  upon  the  commencement   of  fore- 
closure proceedings  against,  or  a  sale  under  a  deed  of  trust 
or  the  existence  of  a  judgment  lien,  or  the  issue  or  levy  of  an 
execution  against,  any  kind  of  property  herein  described;  or 
if  the  property  be  assigned  under  any  bankrupt  or  insolvent 
law,  or  any  change  takes  place  in  the  title  or  possession  (except. 
in  case  of  succession  by  reason  of  the  death  of  the  assured),. 
whether  by   legal  process  or  judicial  decree,  or  voluntary 
transfer,  assignment,  or  conveyance;    or  if  the  title  or  posses- 
sion shall  he  changed  from  any  cause  whatsoever;   or  if  this 
policy  shall  be  assigned  before  a  loss,  without  the  consent  of 
the   company  indorsed    hereon,  —  this   policy  shall   in  each 
and  every  instance  be  void." 

The  passages  which  we  have  Italicized  are  those  to  which 
attention  is  particularly  directed,  the  claim  of  appellant- 
being  that  the  lease  and  agreement  of  sale,  and  Stewart's- 
poesession  thereunder,  wrought  a  change  both  in  the  title 
and  possession  of  the  property  insured,  involving  a  forfeiture^ 
by  plaintiffs  of  all  rights  under  the  policy. 

In  their  argument  at  the  rehearing,  counsel  for  appellant 
took  the  position,  for  the  first  time,  that  possession  by  Stew- 
art, under  the  lease  and  as  a  tenant  merely,  without  regard 
to  the  contract  of  sale,  was  a  violation  of  the  provision  of  the 
policy  against  a  change  of  possession.  But  clearly  this  posi- 
tion cannot  be  maintained,  in  view  of  the  statement  made  in 
the  application  upon  which  the  policy  was  issued,  to  the  effect 
that  the  building  was  to  be  occupied  by  a  tenant  for  hotel  pur- 
poses, and  the  fact  found  by  the  court  that  defendant  had  full 
knowledge,  before  issuing  the  policy,  of  the  purpose  for  which 
the  building  was  being  constructed,  and  that  it  was  to  be  occu- 
pied by  a  tenant:  Occupancy  of  the  identical  character  con- 
templated by  the  policy  was  not  a  change  of  possession.  The 
issuance  of  the  policy  was  an  express  consent  to  possession  by 
a  tenant,  and  since  no  particular  tenant  was  named,  it  was  a 
consent  to  occupancy  by  any  tenant  selected  by  the  assured,, 
subject,  of  course,  to  revocation  by  canceling  the  policy  and 
returning  the  premium  if  an  objectionable  tenant  was  selected. 

The  real  and  only  question  in  tlie  case  is,  whether  the  coq- 

▲m.  St.  K«p.,  Vol.  XXV. —  13 


194  Smith  v.  Phcenix  Insurance  Co.  [Cal. 

tract  of  sale  embraced  in  the  lease,  or  superadded  to  it,  wrought 
a  change  in  the  title  to  the  insured  premises  within  the  mean- 
ing of  the  policy,  or  imparted  to  the  possession  of  Stewart  a 
character  materially  different  from  the  possession  of  a  tenant. 
Upon  this  question  we  held  in  our  former  decision,  in  ac- 
■cordance  with  the  contention  of  appellant,  that  Stewart,  by 
taking  possession  of  the  insured  premises  under  the  lease  and 
agreement  of  December  24,  1887,  not  only  acquired  the  right, 
but  became  absolutely  bound  to  complete  the  purchase;  that 
henceforth  the  buildings  were  at  his  risk;  that  if  they  were 
destroyed  the  loss  would  be  his  alone,  because  he  was  obliged, 
at  the  expiration  of  his  term  as  tenant,  upon  tender  of  a  deed 
for  the  land  without  the  buildings,  to  pay  the  full  contract 
price  of  twenty-five  thousand  dollars.  From  this  it  necessa- 
Tily  followed  that  Stewart,  from  the  time  of  taking  possession, 
•acquired  an  insurable  interest  equivalent  to  the  value  of  the 
huildings,  and  that  if  plaintiffs  could  collect  the  insurance 
and  keep  it,  they  would  be  paid  twice  over  for  the  buildings, 
80  that  they  would  have  a  direct  interest  in  their  destruction. 
Of  course,  upon  these  premises  it  was  impossible  to  avoid 
the  conclusion  that  the  effect  of  the  transaction  with  Stewart 
"Was  to  work  a  change  in  the  title,  not  merely  nominal  and 
•  technical,  but  substantial  and  material  to  the  risk,  and  neces- 
-sarily  violative  of  the  conditions  of  the  policy. 

But  on  a  fuller  consideration  of  the  case,  we  are  satisfied 
that  the  authorities  cited  in  our  opinion  and  in  the  briefs  of 
counsel  did  not  warrant  us  in  holding  that,  under  the  circum- 
stances of  this  case,  Stewart,  by  taking  possession  under  the 
lease  and  contract  of  December  24,  1887,  became  absolutely 
bound  to  complete  the  purchase  of  the  premises  at  the  expira- 
tion of  his  term,  notwithstanding  the  previous  destruction  of 
the  buildings. 

There  can  be  no  question  that,  under  such  a  contract,  the 
equitable  title  to  the  land,  as  between  the  vendor  and  vendee, 
is  in  the  latter.  This  is  a  familiar  doctrine  of  equity,  based 
upon  the  principle  that,  for  the  prevention  of  fraud  and  the 
enforcement  of  the  just  rights  of  the  parties,  equity  will  deem 
that  to  be  done  which  ought  to  be  done.  The  maxim  is  ap- 
plied most  frequently  in  actions  by  the  vendee  for  specific 
performance  of  the  contract,  or  in  aid  of  his  defense  when  the 
vendor  is  seeking  to  recover  possession  of  the  land  upon  his 
legal  title:  Laffan  v.  Naglee,  9  Cal.  663;  70  Am.  Dec.  678;  De 
Rulte  V.  Muldrow,  16  Cal.  505;   Hall  v.  Center,  40  Cal.  68; 
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Dowd  V.  Clarke,  54  Cal.  48;  King  v.  Ruckman,  21  N.  J.  Eq. 
599. 

Decisions  almost  innumerable  to  the  same  effect  might  be 
cited  from  the  reports  of  this  and  other  states,  but  they  do 
not  decide  the  question  involved  in  this  case. 

There  is  a  wide  distinction  between  the  proposition  that  the 
vendee  in  possession  under  an  executory  contract  of  sale  may 
maintain  the  possession  against  the  vendor  as  long  as  he  per- 
forms his  part  of  the  agreement,  and  upon  full  compliance 
may  enforce  specific  performance  of  the  vendor's  contract  to 
convey  the  legal  title,  and  the  proposition  here  contended  for, 
viz.,  that  the  vendor  in  such  a  contract,  notwithstanding  the 
destruction  of  the  subject  of  the  contract,  in  whole  or  in  part, 
before  the  date  stipulated  for  payment  and  conveyance,  and 
his  consequent  inability  to  make  a  conveyance  of  that  for 
which  the  vendee  has  bargained,  may  nevertheless  compel 
the  vendee  to  pay  the  whole  contract  price  in  exchange  for  a 
fraction  of  the  property  sold. 

When  we  come  to  make  a  critical  examination  of  the  cases 
cited  to  this  point,  and  especially  the  cases  in  which  the  pre- 
cise question  we  are  considering  is  directly  involved,  we  find 
that  they  lend  a  very  slight  support  to  the  appellant's  con- 
tention. 

In  the  case  of  McKetchine  v.  Sterling,  48  Barb.  330,  the 
doctrine  is,  it  is  true,  carried  to  an  extreme  degree;  but  the 
authorities  cited  in  support  of  that  decision  are  not  in  point, 
and  the  reasoning  by  which  they  are  made  to  support  the 
decision  is  very  unsatisfactory. 

In  liichter  v.  Selin,  8  Serg.  &  R.  439,  the  supreme  court  of 
Pennsylvania  use  this  language:  "  Where  a  contract  is  made 
for  the  sale  of  land,  equity  considers  the  vendee  as  the  owner 
of  the  estate  sold,  and  the  purchaser  as  a  trustee  for  the  ven- 
dor for  the  purchase-money.  So  piuch  is  the  vendee  con- 
sidered, in  contemplation  of  equity,  as  actually  seised  of  the 
estate,  that  he  must  bear  any  loss  that  may  happen  to  the 
estate  between  the  agreement  and  the  conveyance,  and  he 
will  be  entitled  to  any  benefit  which  may  accrue  to  it  in  the 
interval,  because  by  the  contract  he  is  the  owner  of  the  prem- 
ises to  every  intent  and  purpose  in  equity."  But  this  was 
said  arguendo,  in  deciding  a  case  where  the  point  was  not 
directly  involved,  and  the  proposition,  true  enough  in  gen- 
eral and  in  its  application  to  the  circumstances  of  that  case, 
was  stated  in  its  most  unqualified  form,  and  without  regard 
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to  the  special  circumstances  which  in  many  cases  render  it 
inapplicable. 

Similar  statements  of  the  same  doctrine  are  to  be  found  in 
some  of  the  insurance  cases  hereinafter  referred  to,  with  refer- 
ence to  most  of  which  it  was  correctly  applied,  as  we  shall 
see. 

But  we  shall  also  see  that  the  doctrine  has  its  reasonable 
limitations,  and  that  this  is  one  of  the  cases  to  which  it  can- 
not be  applied  without  doing  the  wrong  and  injustice  which 
it  was  designed  to  prevent. 

In  the  case  of  Wells  v.  Calnan,  107  Mass.  514,  9  Am.  Rep. 
65,  the  facts  were,  that  the  plaintiflF  agreed  to  sell  the  defend- 
ant a  farm,  and  the  defendant  agreed  to  buy.  On  the  day 
previous  to  that  fixed  for  the  payment  and  conveyance,  the 
buildings  on  the  farm  were  destroyed  by  fire.  The  plain- 
tiff tendered  a  conveyance  in  pursuance  of  the  contract,  and 
demanded  payment  of  the  purchase  price,  which  being  refused, 
he  sued  for  damages.  It  was  held  that  he  could  not  recover, 
because  by  reason  of  the  destruction  of  the  buildings  he  was 
unable  to  comply  with  the  contract  on  his  part.  It  is  true, 
the  vendfie  had  not  taken  possession,  and  the  court  found  it 
necessary  to  distinguish  the  cases  in  which  lessees  in  posses- 
sion had  been  held  liable  on  their  covenant  to  pay  rent  or 
make  repairs  notwithstanding  the  destruction  of  tenements 
by  fire  during  the  term.  In  those  cases  it  was  said  the  lia- 
bility of  the  defendant  resulted  from  the  fact  that  the  lessors 
had  fully  complied  with  their  contracts,  while  in  the  case 
under  consideration  the  plaintiff  was  unable  to  do  so. 

There  can  be  no  doubt  of  the  soundness  of  this  distinction, 
and  no  difficulty,  we  think,  in  showing  that  it  applies  to  the 
present  case. 

In  the  earlier  Massachusetts  case  {Thompson  v.  Oould,  20 
Pick.  134)  it  was  applied,  where  the  defendant  was  in  posses- 
sion, and  had  paid  the  purchase  price  for  the  purpose  of  sus- 
taining his  right  to  recover  back  the  money  paid. 

In  that  case  the  agreement  of  purchase  and  sale  was  by 
parol,  but  the  plaintiflf  paid  at  different  dates  the  whole  pur- 
chase price,  and  got  receipts  in  writing  specifying  the  purpose 
of  the  payments,  and  he  had  entered  into  possession  of  the 
house.  Clearly,  under  the  circumstances,  he  had  put  himself 
in  a  position  to  enforce  specific  performance  of  the  contract 
to  convey,  and  was  the  owner  of  the  equitable  title.  But  be- 
fore any  conveyance  was  tendered,  the  house  was  destroyed 
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by  fire,  and  the  plaintiflf  sued  in  assumpsit  for  the  money 
paid.  In  a  well-considered  opinion,  the  court  held  that  he 
was  entitled  to  recover  back  the  money  on  account  of  failure 
of  consideration. 

It  was  conceded  that  the  contract  of  the  vendor,  though 
by  parol,  could,  under  the  circumstances,  have  been  specifi- 
cally enforced,  but  it  was  denied  that  it  could  have  been 
enforced  against  the  vendee  after  destruction  of  the  house. 

It  may  be  said  that  in  this  decision  the  mere  legal  rights  of 
the  parties  were  regarded,  and  that  the  court  could  not  act 
upon  the  equitable  doctrine  for  want  of  jurisdiction;  but  it 
will  be  seen  that  the  equitable  doctrine  was  discussed  in  the 
opinion,  and  its  reasonable  limitations  pointed  out. 

What  those  limitations  are  it  is  not  necessary  that  we  should 
consider  exhaustively.  For  the  purpose  of  this  decision,  it  is 
sufficient  to  say  that  no  case  has  been  cited,  and  we  have  dis- 
covered none,  in  which  the  vendee  has  been  held  bound  to 
pay  the  purchase  price,  where  a  valuable  part  of  the  property 
has  been  destroyed  before  the  day  fixed  for  payment  and  con- 
veyance, unless  he  has  taken  possession  under  the  contract  of 
sale,  or  has  the  right  to  such  possession  under  the  contract 
before  the  occurrence  of  the  loss. 

Now,  in  this  case,  it  is  to  be  remembered  that  the  agree- 
ment between  plaintiff's  and  Stewart  consisted  of  a  lease  for  a 
term  of  five  years,  reserving  a  rent,  payable  monthly  in  money, 
a  stipulation  giving  Stewart  the  privilege  of  purchasing  at 
twenty-five  thousand  dollars  at  any  time  during  the  term, 
and  the  contract  binding  him  to  purchase  at  twenty-five  thou- 
sand dollars  at  the  end  of  the  term. 

In  considering  the  question  before  us,  we  may  lay  out  of 
view  the  stipulation  giving  Stewart  the  privilege  of  purchas- 
ing, for  clearly  he  was  not  thereby  bound  to  take  the  property 
and  pay  for  it,  even  if  it  remained  ^whole  and  intact.  To  de- 
termine the  character  of  his  possession  with  reference  to  the 
extent  of  his  liability  upon  his  agreement  to  purchase,  the 
contract  is  to  be  viewed  as  if  it  consisted  merely  of  the  lease 
and  the  agreement  to  purchase.  Would  Stewart,  entering 
under  such  a  contract  at  the  beginning  of  the  term  demised, 
be  deemed,  for  the  purpose  of  enforcing  a  most  inequitable 
liability,  to  have  entered  and  to  be  holding  under  his  contract 
of  purchase?  Clearly  he  would  not,  if  his  possession  could 
be  referred  to  either  the  lease  or  the  contract  as  distinct  from 
the  other;  for  there  can  be  no  doubt  that  during  the  term  of 
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the  lease  he  would  hold  under  that.  His  right  to  remain  in 
possession  would  depend  on  his  payment  of  rent  and  perform- 
ance of  other  covenants  of  the  lease,  and  would  be  determined 
by  failure  so  to  pay  and  perform. 

And  we  think  that,  for  the  purpose  of  determining  his  lia- 
bility under  his  agreement  to  purchase,  in  case  of  destruction 
of  a  material  part  of  the  property  sold  prior  to  the  time  for 
payment  and  conveyance,  this  distinction  between  the  lease 
and  agreement  ought  to  be  made.  It  is  reasonable  and 
equitable,  and  not  opposed  to  any  authority  cited,  unless  the 
case  in  48  Barbour,  above  referred  to,  should  be  deemed  an 
authority  against  it.  If  so,  we  can  only  say  that  we  think 
that  case  goes  to  an  unreasonable  length,  and  that  it  ought 
not  to  be  followed.  On  the  contrary,  we  think  the  best-con- 
sidered cases  warrant  us  in  holding  that  the  liability  of  Stew- 
art upon  his  agreement  to  purchase  ended  with  the  destruction! 
of  the  hotel;  that  it  was  never  at  his  risk,  but  was  always  at 
the  sole  risk  of  the  plaintiffs. 

But  appellant  contends  that  even  on  this  view  there  was  a 
change  of  title  and  possession  within  the  meaning  of  the  pol- 
icy, and  he  cites  a  number  of  cases  to  sustain  the  proposition 
that  the  equitable  ownership  of  a  vendee  under  a  contract  of 
purchase  constitutes  a  sole,  absolute,  and  unconditional  own- 
ship,  and  consequently  that  the  vendor  cannot  also  be  the 
sole,  absolute,  and  unconditional  owner.  A  review  of  these 
cases,  however,  will  show  that  they  diflfer  essentially  from  the 
case  in  hand. 

In  the  case  of  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10,  76 
Am.  Dec.  581,  the  legal  title  to  the  property  insured  was  in 
a  trustee,  who  held  it  as  security  for  about  sixteen  hundred 
dollars,  subject  to  which  encumbrance  the  plaintiff  and  two 
others  owned  the  equitable  title  in  equal  shares.  The  plaintiff 
bought  out  his  co-owners,  agreeing  to  pay  each  the  sum  of 
one  thousand  dollars  for  his  interest,  and  he  had  paid  on  his 
purchase  five  hundred  dollars  to  one  and  seven  hundred  dol- 
lars to  the  other.  He  had  also  taken  possession  of  the  land, 
and  erected  a  dwelling  thereon  at  a  cost  of  two  thousand  seven 
hundred  dollars,  and  was  to  receive  a  conveyance  from  the 
trustee  upon  the  payment  of  the  sum  secured  to  him  on  the 
property.  Under  these  circumstances,  the  court  held  that  it 
was  not  a  misrepresentation  on  the  part  of  plaintiff  in  apply- 
ing for  insurance  to  state  that  the  property  was  his.  And  it 
was  also  held  that  his  interest  in  the  property  was,  within  the 
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meaning  of  the  policy,  an  absolute  interest,  because  he  could 
by  no  contingency  be  deprived  of  it  except  by  his  own  consents 
No  doubt  this  case  was  correctly  decided. 

The  plaintiff,  by  reason  of  his  original  interest  in  the  prop- 
erty, his  payment  to  his  co-owners  upon  the  purchase  of  their 
interests,  and  the  money  he  had  expended  in  improvements- 
on  the  property,  independent  of  his  agreement  to  purchase, 
had  bound  himself  to  do  so,  and  he  was  the  only  person  wha 
could  suffer  loss  by  destruction  of  the  property.  It  was 
his,  therefore,  absolutely,  in  every  sense  of  the  word  material 
to  the  risk.  And  the  decision  was  in  line  with  hundreds  of 
others  in  which  the  courts  everywhere  have  refused  to  defeat 
recovery  upon  insurance  policies  by  giving  effect  to  the  literal 
terms  of  clauses  of  forfeitures.  Such  clauses  are  always,  and 
justly,  construed  with  the  utmost  strictness  against  the  in- 
surer, and  always  with  reference  to  their  only  legitimate  ob- 
ject; i.  e.,  the  protection  of  the  insurer  against  risks  that  are 
materially  different  from  those  which  he  has  undertaken. 
The  cases  of  Millville  Mut.  Fire  Ins.  Co.  v.  Wilgiis,  88  Pa.  St. 
110,  Chandler  v.  Commerce  Fire  Ins.  Co.^  88  Pa.  St.  223,  East 
Texas  Fire  Ins.  Co.  v.  Dyches,  56  Tex.  565,  Swift  v.  Vermont  Mut. 
Ins.  Co.,  18  Vt.  313,  and  Gaylord  v.  Lamar  Fire  Ins.  Co.,  40 
Mo.  16,  93  Am.  Dec.  289,  are  all  substantially  like  the  Con- 
necticut case,  and  the  decisions  rest  upon  the  same  ground. 
In  every  instance  the  vendee  had  made  large  or  complete 
payments  upon  his  purchase,  or  valuable  improvements,  or 
both.  In  other  words,  he  had  given  bonds  to  complete  it,  so 
that  the  loss  must  necessarily  fall  upon  him  in  case  of  de- 
struction of  buildings. 

The  case  of  Davidson  v.  Hawkeye  Ins.  Co.,  71  Iowa,  532,  60 
Am.  Rep.  818,  upon  the  authority  of  which,  principally,  our 
former  decision  herein  was  based,  was  another  of  the  same 
sort.  There  the  vendee  had  entered  into  possession  of  a  small 
farm  under  a  contract  to  purchase  it  for  four  hundred  dollars, 
upon  which  fifty  dollars  was  to  be  paid  in  cash.  Prior  to  the 
Bale,  the  vendor  had,  as  in  this  case,  procured  insurance  on  a 
building  on  the  farm.  After  the  sale,  the  building  was  de- 
stroyed by  fire,  and  the  vendor  sued  on  the  policy.  The 
defense  was  breach  of  a  condition  of  the  policy  against  any 
sale  or  conveyance  of  the  property  by  the  insured.  The  de- 
fense was  sustained  on  the  ground  that  there  was  a  sale  of  the 
property.  This  ruling  was  clearly  opposed  to  the  decision  of 
the  supreme  court  of  Maryland  in    Washington  Ins.  Co.  v. 
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Kelly,  32  Md.  421,  3  Am.  Rep.  149,  and  to  other  decisions 
cited  in  the  dissenting  opinion. 

It  was  rested  also  upon  the  false  assumption  that  if  the 
jplaintiflF  could  collect  the  insurance  he  could  also  collect  the 
rfull  purchase  price  of  the  building  from  his  vendee,  which 
would  be  holding,  in  effect,  that  the  defendant  remained 
bound  by  the  policy  after  it  became  the  interest  of  the  as- 
sured to  destroy  the  property. 

But  upon  the  doctrine  of  equity  that  the  vendee  in  posses- 
;flion  is  the  equitable  owner  of  the  property,  and  the  vendor 
nmerely  his  trustee  of  the  legal  title,'  the  money  collected  by 
the  plaintiff  on  the  policy  would  have  been  held  in  trust  for 
the  vendee,  and  applied  on  the  purchase  price:  Reed  v.  Lu- 
hens,  44  Pa.  St.  202;  84  Am.  Dec.  425;  so  that  in  fact  the 
plaintiff,  even  if  he  had  been  held  entitled  to  recover  on  the 
[policy,  could  have  no  interest  in  the  destruction  of  the  prop- 
'«rty.  And  so  in  this  case,  even  if  Stewart  could  be  held 
"bound  by  his  contract  of  purchase  after  the  fire,  the  plaintiff 
could  gain  nothing  by  collecting  the  amount  of  the  policy. 
This,  however,  would  be  no  answer  to  the  objection  of  defend- 
ant that  the  title  was  changed  in  a  sense  material  to  the  risk; 
for  to  hold  that  the  plaintiff  could  collect  the  insurance  for 
the  benefit  of  his  vendee  would  convert  the  transaction  into  a 
virtual  assignment  of  the  policy,  which  can  never  be  done 
without  the  consent  of  the  insurer. 

We  do  not,  therefore,  rest  our  decision  in  any  degree  upon 
''the  ground  that  the  plaintiffs  could  not  possibly  have  derived 
an  advantage  from  the  destruction  of  the  hotel,  and  have  only 
alluded  to  the  matter  for  the  purpose  of  calling  attention  to 
the  false  quantity  in  the  reasoning  of  the  Iowa  supreme  court 
in  the  case  cited  in  support  of  our  former  decision. 

The  cases  of  Imperial  Fire  Ins.  Co.  v.  Dunham,  117  Pa.  St. 
460,  2  Am.  St.  Rep.  686,  and  Elliott  v.  Ashland  Mutual  Fire 
Ins.  Co.,  117  Pa.  St.  548,  2  Am.  St.  Rep.  703,  cited  on  the  re- 
liearing,  are  essentially  like  the  other  cases  cited  to  the  same 
point,  which  we  have  already  considered. 

We  conclude  that  there  was  in  this  case  no  change  of  title 
or  possession  material  to  the  risk,  and  that  the  judgment  of 
the  superior  court  on  the  facts  found  was  correct. 

In  reaching  this  conclusion,  we  have  not  overlooked  the 
•argument  based  upon  the  fact  that  Stewart  agreed  to  pay  one 
half  of  the  premium  on  the  insurance  of  the  hotel.     That 
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agreement  is  evidently  one  of  the  terms  of  the  lease,  as  con- 
tradistinguished from  the  agreement  to  purchase. 

The  judgment  is  affirmed. 

Rehearing  denied.  

Insurance  —  Condition  against  Alienation.  —  A  condition  in  a  policy 
of  insurance  that  a  transfer  of  title  will  render  the  policy  void  relates  only 
to  conveyances  by  which  the  interest  of  the  insured  is  absolutely  and  perma- 
nently divested:  Power  v.  Ocean  Ins.  Co.,  19  La.  28;  36  Am.  Dec.  665,  and 
note.  An  executory  contract  for  a  sale  does  not  violate  this  rule:  Washing' 
ton  etc.  Ins.  Co.  v.  Kelly,  32  Md.  421;  3  Am.  Rep.  149;  nor  a  mortgage:  Wash- 
ington Ins.  Co.  V.  Hayes,  17  Ohio  St.  432;  93  Am.  Dec.  628,  and  note;  Dwelling 
Home  Ins,  Co.  v.  Hoffman,  125  Pa.  St.  626;  Continental  Ins.  Co.  v.  Vanlue, 
126  Ind.  410;  nor  a  nominal  transfer  as  collateral  security:  Ayres  v.  Hart- 
ford etc.  Ins.  Co.,  17  Iowa,  176;  85  Am.  Dec.  553,  and  note;  nor  possession  of 
a  sheriflf  under  an  execution:  Phcenix  Ins.  Co.  v.  Lawrence,  4  Met.  9;  81  Am. 
Dec.  521,  and  note.  A  conveyance  of  property  by  the  assured  for  the  pur- 
pose of  indemnifying  against  loss  one  who  had  become  his  surety  in  a  crimi- 
nal prosecution  will  not  avoid  the  policy:  Bryan  v.  Traders'  Ins.  Co.,  145 
Mass.  389;  nor  will  any  transfer  of  the  property  which  leaves  an  insurable 
interest  in  the  insured:  Jerdee  v.  Cottage  Orove  etc.  Ins.  Co.,  75  Wis.  345.  A 
transfer  to  the  heirs  at  law,  by  operation  of  law,  upon  the  death  of  the 
insured,  does  not  avoid  the  policy:  PJisler  v.  Gerwig,  122  Ind.  567. 

Vendor  and  Purchaser  —  Contract  of  Sale  —  Equitable  Title.  — 
A  purchaser  of  land  under  an  agreement,  who  has  paid  the  purchase-money 
and  gone  into  possession,  has  only  an  equitable  interest  in  the  premises: 
Jackson  v.  Morse,  16  Johns.  197;  8  Am.  Dec.  306.  A  contract  for  the  sale  of 
land  made  for  a  valuable  consideration  vests  the  equitable  interest  in  the 
vendee:  Hampson  v.  Edelen,  2  Har.  &  J.  64;  3  Am.  Dec.  530,  and  note; 
Robertson  v.  Read,  52  Ark.  381. 
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Franchise  Granted  to  a  Street-railway  Corporation  Gives  It  No 
Exclusive  Use  of  that  portion  of  the  street  upon  which  its  road  is  con- 
structed, but  only  the  right  to  construct  such  road  in  such  place  and 
manner  as  not  to  interfere  with  the  use  of  the  street  by  the  public. 

Eminent  Domain  —  Proceedings  by,  when  not  Necessary.  — If  a  general 
statute  provides  that  two  lines  of  street-railways,  operated  under  differ- 
ent managements,  may  be  permitted  to  use  the  same  street  by  paying 
an  equal  portion  for  the  construction  of  the  track  and  appliances  used 
by  such  railways  jointly,  but  that  in  no  case  shall  two  lines,  operated 
onder  different  managements,  occupy  or  use  the  same  street  and  track 
for  a  distance  of  more  than  five  blocks  consecutively,  every  street-rail- 
way corporation  constructing  a  railway  under  authority  of  such  statute 
consents  that  its  track  may  be  used  jointly  with  any  other  railway 
which  the  municipality  may  authorize  to  use  it  for  the  distance  of  five 
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blocks,  and  hence  cannot  insist  that  such  occupancy  is  a  taking  of  pri> 
vate  property  for  a  public  use,  which  can  be  authorized  only  under  a 
Btatute  relating  to  the  exercise  of  the  right  of  eminent  domain. 

Receiver  of  a  Corporation  may,  with  the  Permission  of  the  Court, 
DO  Anything  which  the  corporation  might  lawfully  have  done  to  make 
the  most  out  of  its  assets. 

Receiver  of  Corporation  —  Amount  to  be  Paid  to  or  by,  how  may  be 
Fixed  —  Jury  Trial. — When  there  is  a  claim  for  damages  or  com- 
pensation in  favor  of  a  corporation  whose  property  is  in  the  hands  of  a 
receiver,  it  may  be  adjusted  upon  a  petition  to  the  court  in  which  th» 
receiver  is  acting,  which  may  proceed  to  determine  the  issues  involved 
in  the  petition  without  the  aid  of  a  jury. 

When  a  Street-railway  Corporation  is  in  Custody  of  the  Court 
THROUGH  ITS  RECEIVER,  and  another  like  corporation  has  a  right  to  use 
a  portion  of  the  former  on  paying  an  equal  portion  for  the  construction 
of  the  track  and  appliances,  such  court  may,  on  petition,  fix  the  amount 
to  be  paid  by  the  petitioning  corporation  to  acquire  the  right  to  use 
such  track. 

Houghton,  Silent,  and  Campbell,  and  S.  C.  Huhhell,  for  the 
petitioner. 

John  D.  Pope,  Chapman  and  Hendrick,  Dom  and  Dorn^ 
W.  S.  Goodfellow,  and  S.  C.  Denson,  for  the  respondent. 

Paterson,  J.  The  Pacific  Railway  Company  is  the  owner 
of  a  street-railroad  operated  by  means  of  a  wire  cable  for  the 
carriage  of  persons  in  the  city  of  Los  Angeles.  On  January 
20,  1891,  Edward  W.  Russell  commenced  an  action  against 
said  company,  its  stockholders,  and  a  large  number  of  cred- 
itors, alleging,  among  other  matters,  that  he  was  a  judgment 
creditor;  that  the  company  was  indebted  in  large  sums  to 
divers  persons,  without  means  or  revenue  to  pay  the  same, 
except  by  the  operation  of  its  railroad  system,  and  the  pro- 
ceeds thereof  were  wholly  insufiicient;  that  suits  had  been 
brought  and  many  attachments  suits  would  follow,  unless 
steps  be  taken  to  prevent  the  same,  and  the  operation  of  the 
road  would  be  suspended;  that  to  protect  all  parties  a  re- 
ceiver was  necessary.  Wherefore  plaintiflf  prayed  for  the 
appointment  of  a  receiver  to  take  charge  of  and  control  the 
property  of  said  company,  and  if  necessary,  to  sell  the  same 
for  the  payment  of  the  debts.  On  the  day  the  complaint  was 
filed,  J.  F.  Crank  was  appointed  receiver,  with  directions  to 
take  charge  of  the  street-railways  owned  by  and  under  the 
control  of  the  Pacific  Railway  Company,  together  with  all  its 
real  and  personal  property,  and  to  manage  and  conduct  the 
business  thereof,  and,  from  time  to  time,  render  his  accounts. 
rVank  qualified  and  took  possession,  and  has  ever  since  con- 
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tinued  to  operate  the  road  under  the  order  of  the  court.  On 
January  26,  1891,  the  Los  Angeles  Consolidated  Electric 
Railway  Company  presented  to  the  superior  court  a  petition 
in  said  cause,  setting  forth  that  the  petitioner  had  entered 
upon  the  construction  of  its  line  of  road,  as  authorized  by 
certain  ordinances,  and  in  the  further  prosecution  of  its  work 
it  was  necessary  that  it  should  intersect  the  tracks  of  the 
Pacific  Railway  Company  and  run  along  the  same  for  a  dis- 
tance of  three  blocks,  and  praying  an  order  authorizing  it  to 
operate  over  and  on  said  tracks  for  said  distance,  and  direct- 
ing the  receiver  to  grant  all  necessary  facilities  therefor,  and 
for  a  further  order  fixing  the  amount  of  compensation  which 
petitioner  should  pay  for  the  right  to  use  the  tracks  as  afore- 
said. At  the  time  fixed  for  hearing,  the  petitioners  herein 
appeared,  and  objected  to  any  proceedings  being  taken,  on 
the  ground  that  the  court  had  no  authority  to  grant  the  relief 
asked.  The  court  overruled  the  objection,  and  decided  that 
it  had  jurisdiction  to  determine  the  amount  of  damages  which 
would  be  occasioned  by  making  the  connections  referred  to  in 
the  petition,  and  continued  the  matter  for  hearing  to  July  16, 
1891.  Thereupon  petitioners  applied  to  this  court  for  an  al- 
ternative writ  of  prohibition,  which  was  granted.  In  response 
to  the  order  to  show  cause  why  he  should  not  be  restrained 
from  any  further  proceedings  in  said  matter,  the  judge  filed 
an  answer  admitting  the  facts  stated,  and  alleging  that  the 
order  appointing  the  receiver  was  made  on  motion  of  the 
plaintiff  in  the  action,  and  with  the  consent  of  the  defend- 
ants therein;  that  on  February  13,  1891,  the  plaintiflF  Rus- 
sell filed  a  petition,  setting  forth  that  there  was  some  doubt 
whether  the  order  appointing  the  receiver  was  sufficient  of 
itself  to  vest  in  him  the  title  to  the  property,  especially  the 
real  property,  so  as  to  enable  him  to  exercise  all  the  powers 
and  perform  all  the  duties  which  the  exigencies  of  the  case 
might  require,  and  asking  for  an  order  directing  the  Pacific 
Railway  Company  to  assign  its  property  to  the  receiver;  that 
the  order  was  made  as  prayed  for,  with  the  consent  of  the 
Pacific  Railway  Company. 

Section  499  of  the  Civil  Code  provides  that  "  two  lines  of 
street-railway,  operated  under  different  managements,  may  be 
permitted  to  use  the  same  street,  each  paying  an  equal  portion 
for  the  construction  of  the  track  and  appurtenances  used  by 
Baid  railways  jointly;  but  in  no  case  must  two  lines  of  street- 
railway,  operated  under  different  managements,  occupy  and 
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vise  the  same  street  or  tracks  for  a  distance  of  more  than  five 
blocks  consecutively." 

The  petitioner  contends  that  as  the  ordinances  granting  the 
franchises  do  not  provide  how  compensation  shall  be  ascer- 
tained, the  electric  company  must  proceed  under  the  pro- 
visions of  subdivision  6  of  section  465,  Civil  Code.  That 
section  is  a  part  of  the  chapter  on  the  enumeration  of  the 
powers  of  every  railroad  corporation,  and  provides  that  "  every 
corporation  whose  railroad  is,  or  shall  be  hereafter,  intersected 
by  any  new  railroad  shall  unite  with  the  owners  of  such  new 
railroad  in  forming  such  intersections  and  connections,  and 
grant  facilities  therefor;  and  if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation  to  be  made  therefor, 
or  the  points  or  the  manner  of  such  crossings,  intersections, 
and  connections,  the  same  shall  be  ascertained  and  deter- 
mined as  is  provided  in  title  7,  part  3,  Code  of  Civil  Proce- 
dure." But  title  7,  part  3,  prescribes  rules  for  the  assessment  of 
compensation  and  damages  (Code  Civ.  Proc,  sec.  1248)  incon- 
«istent  with  the  measure  of  compensation  established  by  sec- 
tion 499  of  the  Civil  Code,  and  the  latter  must  control,  as  it 
relates  particularly  to  street-railroads.  What  cou-nsel  for  the 
petitioner  means  to  claim,  doubtless,  is,  that  the  procedure 
prescribed  by  title  7  must  be  followed;  that  there  must  be  an 
effort  to  agree  with  the  cable  company  as  to  the  amount  to 
be  paid,  and  upon  disagreement,  an  action  against  the 
receiver  in  the  manner  and  form  required  by  the  title  on 
eminent  domain,  including  a  trial  by  jury,  if  the  defendant 
insist  upon  it. 

The  question  to  be  determined  is,  simply,  whether  the  court, 
which,  through  its  receiver,  has  the  custody  and  control  of 
the  insolvent  corporation's  property,  has  the  power  to  deter- 
mine the  compensation,  viz.,  one  half  of  the  cost  of  the  con- 
struction of  the  tracks  and  appurtenances  used  by  the 
companies  jointly,  or  whether  the  electric  company  must 
treat  with  the  cable  company,  and  upon  failure  to  agree  as  to 
the  amount  to  be  paid,  bring  an  action  therefor  against  the 
receiver  with  the  permission  of  the  court. 

None  of  the  elements  of  an  ordinary  condemnation  proceed- 
ing is  involved  in  the  litigation;  there  is  no  private  property 
to  be  taken  for  public  use,  —  no  occasion  to  exercise  the  right 
of  eminent  domain.  The  cable  company  did  not  acquire  by 
the  grant  of  its  franchise  any  proprietary  interest  in  the  street. 
There  can  be  no  private  property  in  a  street,  except  the  fee  of 
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the  owner,  which  is  held  subject  to  the  easement  as  long  a.» 
the  public  continue  to  use  the  street  as  a  highway.  "  The 
maintenance  of  horse-railroads  and  running  of  cars  upon 
the  public  streets  of  the  city  of  San  Francisco,  designed  for 
the  carriage  of  passengers,  is  a  mere  special  mode  of  using  the 
highway,  nothing  more.  The  right  to  maintain  such  a  rail- 
road does  not  exclude  the  public  from  the  use  of  the  street." 
{Market  Street  R.R.  Co.  v.  Central  R'y  Co.,  51  Cal.  586.)  The 
franchise  of  the  cable  company  gave  it  no  exclusive  use  of 
that  portion  of  the  street  upon  which  its  road  was  constructed. 
It  gave  to  the  company  the  right  to  construct  its  road  in  such 
a  place  and  manner  as  not  to  interfere  with  the  use  of  the 
street  by  the  public.  The  material  placed  in  the  street,  it  is 
true,  is  still  the  property  of  the  cable  company;  but  it  was 
placed  where  it  is  with  full  knowledge  on  the  part  of  the  com- 
pany that  the  latter  would  have  no  exclusive  right  to  its  use 
60  long  as  it  should  remain  in  the  street.  The  right  of  the 
public  to  drive  vehicles  over  and  upon  its  road,  and  the  right 
of  the  mayor  and  council  to  grant  to  another  street-car  com- 
pany a  franchise  to  connect  with  its  track,  and  to  use  the 
same  for  a  distance  not  exceeding  five  blocks,  entered  into  its 
contract  with  the  city  as  fully,  under  the  provisions  of  section 
499  of  the  Civil  Code  then  in  force,  as  if  the  condition  had 
been  expressly  stated  in  the  grant;  and  as  the  cable  company 
took  its  franchise  with  the  understanding  —  in  effect  an 
express  stipulation  —  that  any  other  company  authorized  by 
the  mayor  and  counsel  might  use  the  track  jointly  with  itself, 
it  cannot  now  be  heard  to  say  that  such  a  taking  is  without 
its  consent,  and  is  a  taking  of  private  property  for  public  use, 
which  can  be  done  only  by  proceedings  under  the  statute  relat- 
ing to  eminent  domain.  The  grant  to  the  cable  company  was 
made  to  facilitate,  not  to  abridge,  the  public  use  of  the  street; 
and  the  subsequent  franchise  having  been  granted  to  the  elec- 
tric company  in  accordance  with  the  provisions  of  the  statute, 
it  cannot  be  said  to  be  a  taking  of  the  property  of  the  cable 
company  for  any  higher  or  different  purpose  than  that  to 
which  it  had  already  been  devoted:  Civ.  Code,  sees.  497- 
499;  Omnibus  R.  R.  Co.  v.  Baldwin,  57  Cal.  178;  Jersey  City  etc. 
R.  R.  Co.  V.Jersey  City  etc.  R.  R.  Co.,  21  N.  J.  Eq.  556;  Kins- 
man St.  R.  R.  Co.  V.  Broadway  etc.  R.  R.  Co.,  36  Ohio  St.  239; 
Sixth  Avenue  R'y  Co.  v.  Kerr,  45  Barb.  138;  People  v.  Kerr, 
37  Barb.  857;  Chicago  etc.  R.  R.  Co.  v.  Dunbar,  100  111.  138; 
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^t.  Louis  etc.  R.  R.  Co.  v.  Southern  R^y  Co.,  Mo.,  March,  1891; 
^t.  Louis  etc.  R.  R.  Co.  v.  Southern  R'y  Co.,  105  Mo.  577. 

If  it  be  true  that  the  grant  of  the  franchise  to  the  electric 
company  gave  to  it  an  absolute  right,  under  the  statute  (Civ. 
Code,  sec.  499),  to  use  the  tracks  of  the  cable  company  upon 
payment  of  one  half  of  the  cost  of  construction  of  the  tracks 
and  appurtenances  used  jointly  by  the  companies,  and  that 
there  is  no  question  as  to  the  right  of  eminent  domain 
involved  in  the  matter  before  us,  the  question  whether  the 
respondent  has  the  right  to  fix  the  amount  of  damages  or 
■compensation  to  be  paid  by  the  electric  company  is  a  simple 
one.  The  property  of  the  cable  company  is  in  custodia  legis. 
The  receiver  is  indififerent  between  the  parties.  His  posses- 
sion is  the  possession  of  the  court,  for  the  benefit  of  all  persons 
interested,  wheher  named  as  parties  in  the  action  or  not,  and 
it  cannot  be  disturbed  without  the  consent  of  the  court.  No 
one  claiming  a  right  paramount  to  that  of  the  receiver  can 
assert  it  in  any  action  without  the  permission  of  the  court. 
No  sale  can  take  place,  no  debt  can  be  paid,  no  contract  can 
be  made,  which  does  not  receive  the  sanction  of  the  court. 
The  receiver,  with  permission  of  the  court,  can  do  anything 
the  corporation  might  have  done  to  make  the  most  out  of  the 
assets  in  his  hands;  it  has  been  held  that  in  a  proper  case  he 
may  settle  disputed  claims,  and  compromise  with  debtors  of 
the  corporation;  he  may  lease  other  lines  of  railways,  and 
operate  them;  he  may  complete  the  construction  of  unfinished 
lines  of  railroad,  and  negotiate  loans  for  the  payment  of  the 
xjost  thereof;  he  may  enter  into  contracts  by  the  terms  of 
which  the  owners  of  other  roads  may  use  the  road  under  his 
control  at  given  rates;  and  he  may  change  the  rates  agreed 
upon  prior  to  his  appointment,  between  the  company  he  rep- 
resents and  another  railroad  corporation:  Code  Civ.  Proc, 
sec.  568;  Beach  on  Receivers,  sees.  268,  335,  360,  406;  Gluck 
^nd  Becker  on  Receivers,  106,  107,  131,  140,  241;  In  re  New 
■Jersey  etc.  R'y  Co.,  29  N.  J.  Eq.  67;  Wiswall  v.  Sampson,  14 
How.  65;   Gibert  v.  Washington  etc.  R.  R.  Co.,  33  Gratt.  586. 

In  the  case  before  us,  the  electric  company  has  the  right, 
under  the  statute  and  its  franchise,  to  use  the  tracks  of  the 
cable  company  upon  payment  of  one  half  of  the  cost  of  the 
construction  thereof.  The  only  question  to  be  determined  is. 
What  is  the  amount  due  the  .cable  company?  It  is  like  any 
other  claim  for  damages  or  compensation  in  favor  of  a  corpora- 
tion whose  property  is  in  the  hands  of  a  receiver,  and  is  to  be 
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determined  in  the  same  way.  As  to  the  manner  of  determin- 
ing such  question,  there  has  been  some  discordance  of  opinion 
among  judges,  but  so  far  as  we  have  investigated  the  subject, 
there  has  been  no  conflict  of  decision;  the  cases  all  hold  that 
while  it  is,  under  certain  circumstances,  proper  to  direct  the 
prosecution  of  an  action  at  law  against  the  receiver  to  deter- 
mine the  amount  of  compensation  or  damages  to  be  paid,  the 
better  and  more  commonly  recognized  practice  is  to  apply  for 
relief  by  petition  to  the  court  in  which  the  receiver  is  acting. 
The  rule  applies  to  all  cases  of  damages  to  person  or  property, 
whether  occasioned  prior  or  subsequent  to  the  appointment  of 
the  receiver:  In  re  Merrill,  54  Vt.  200;  Red  field  on  Railways, 
6th  ed.,  378,  380;  High  on  Receivers,  sees.  139,  255,  256; 
Mills  on  Eminent  Domain,  sec.  75;  Olyphant  v.  St.  Louis  0. 
<&  S.  Co.,  28  Fed,  Rep.  729;  Central  Trust  Co.  v.  Wabash  etc. 
Ry  Co.,  28  Fed.  Rep.  871.  Any  party  deeming  himself  ag- 
grieved by  the  judgment  of  the  court  has  the  right  of  appeal: 
First  Nat.  Bank  v.  Barnum  Wire  Works,  58  Mich.  315;  Porter 
V.  Kingman,  126  Mass.  141. 

It  is  claimed  by  petitioner  that  this  view  of  the  case  deprives 
it  of  the  right  to  have  the  question  of  compensation  deter- 
mined by  a  jury,  — a  right  which  is  guaranteed  to  it  by  the 
constitution  (art.  1.,  sec.  14);  but  as  it  is  not  a  case  involving 
the  exercise  of  the  right  of  eminent  domain,  is  not  a  taking 
of  private  property  for  public  use,  the  contention  is  without 
merit.  In  Barton  v.  Barbour,  104  U.  S.  126,  the  court,  speak- 
ing to  a  similar  objection,  said:  "The  argument  is  much 
pressed,  that  by  leaving  all  questions  relating  to  the  liability 
of  receivers  in  the  hands  of  the  court  appointing  them,  per- 
sons having  claims  against  the  insolvent  corporation  or  the 
receiver  will  be  deprived  of  a  trial  by  jury.     This,  it  is  said, 

is  depriving  the  party  of  a  constitutional  right But 

those  who  use  this  argument  lose  gight  of  the  fundamental 
principle  that  the  right  of  trial  by  jury,  considered  as  an  ab- 
solute right,  does  not  extend  to  cases  of  equity  jurisdiction. 
If  it  be  conceded  or  clearly  shown  that  a  case  belongs  to  this 
class,  the  trial  of  questions  involved  in  it  belongs  to  the  court 
itself,  no  matter  what  may  be  its  importance  or  complexity. 
....  The  new  and  changed  condition  of  things  which  is  pre- 
sented by  the  insolvency  of  such  a  corporation  as  a  railroad 
company  has  rendered  necessary  the  exercise  of  large  and 
modified  forms  of  control  over   its  property  by  the  courts 
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charged  with  the  settlement  of  its  affairs  and  the  disposition 
of  its  assets."     See  also  Joy  v.  City  of  St.  LouiSj  138  U.  S.  1. 

It  is  unnecessary,  in  view  of  what  has  been  said,  to  con- 
sider the  questions  raised  by  respondent,  —  whether  pro- 
hibition is  the  proper  remedy,  and  whether  the  petitioner  is 
competent  to  invoke  it. 

The  question  as  to  whether  the  East  and  West  Los  Angeles 
Railroad  Company  sold  or  leased  its  tracks  on  Washington 
Street  to  the  petitioner  is  a  matter  to  be  considered  by  the  su- 
perior court  on  the  hearing  of  the  petition,  and  is  not  the 
subject  of  inquiry  in  this  proceeding:  Bishop  v.  Superior 
Court,  87  Cal.  233.  The  respondent  declares  in  his  answer 
filed  herein  that  "neither  the  said  court  nor  the  judge  thereof 
ruled  or  intimated  that  he  had  any  power  to  fix  the  compensa- 
tion or  authorize  the  connection  with  any  railway  tracks  not 
belonging  to  the  Pacific  Railway  Company,  or  any  property 
not  in  the  custody  and  control  of  the  court." 

The  application  is  denied,  and  the  alternative  writ  is  dis- 
charged. 

Rehearing  denied.  

Street-railways  —  Rights  in  Streets.  —  A  street-railway  corporation 
accepts  its  charter  on  the  implied  condition  that  it  will  not  injure  others  by 
the  construction  or  maintenance  of  its  road:  AUo7i  etc.  B'y  Co.  v.  Deltz,  50 
111.  210;  99  Am,  Dec.  509.  Streets  are  for  the  use  and  benefit  of  all  persons, 
and  consequently  no  one  can  have  any  exclusive  rights  or  privileges  therein: 
Theobald  v.  Louisville  etc.  R'y  Co.,  66  Miss.  279;  14  Am.  St.  Rep.  564.  Rail, 
way  companies  authorized  to  construct  their  tracks  in  the  public  streets 
must  respect  the  rights  of  others  who  are  entitled  to  make  use  of  the  streets 
as  public  highways:  Adams  v.  Chicago  etc.  R.  R.  Co.,  39  Minn.  286;  12  Am. 
St.  Rep.  644,  and  note;  Fulton  v.  Short  Route  etc.  Co.,  85  Ky.  640;  7  Am.  St. 
Rep.  619;  Sheehy  v.  Kansas  City  C.  R'y  Co.,  94  Mo.  574;  4  Am.  St.  Rep.  398; 
Mahndy  v.  Bushwick  R.  R.  Co.,  91  N.  Y.  148;  43  Am.  Rep.  661. 

Receivers  — Agents  of  the  Coitrt  —  Authority.  — Receivers  are  agents 
of  the  courts  appointing  them,  and  must  obey  the  orders  and  act  under  the 
instructions  of  such  courts:  Brown  v.  Warner,  78  Tex.  543;  22  Am.  St.  Rep. 
67,  and  note;  AUspaugh  v.  Adams,  80  Ga.  345;  in  dealing  with  the  estate, 
and  disposing  of  the  assets  of  the  debtor:  Brush  v.  Jay,  113  N.  Y.  482;  Willis 
V.  Sharp,  124  N.  Y.  406.  A  receiver  may  be  considered  in  some  sense  as  rep« 
resenting  the  insolvent  debtor  or  corporation:  Howe  v.  Harding,  76  Tex.  17; 
18  Am.  St.  Rep.  17,  and  note;  McKi7mon  v.  WolJ'enden,  78  Win.  237.  As 
the  agent  of  the  court,  a  receiver  represents  all  the  parties  interested  in  the 
property  coming  into  his  hands  as  such  receiver:  New  Haven  Wire  Co. 
Cases,  57  Conn.  352;  First  Nat.  Bank  v.  Barnum  etc.  Works,  60  Mich,  487. 
A  receiver  has  no  greater  powers  than  the  corporation  upon  whose  prop- 
erty he  is  appointed  to  administer:  Wisconsin  etc.  Ins.  Co.  v.  Manistee  etc. 
Co.,  77  Mich.  76;  Republic  L.Ina.  Co.  v.  Swigert,  135  III.  160. 


Oct.  1891.]  WoRLEY  V.  Nethercott.  209^ 

WoRLEY  V.  Nethercott. 

[91  California,  512.] 
VxsDOB,  AND  Pprchaser  — Imperfect  Title.  —If,  after  a  contract  is  made" 
for  the  sale  of  real  property,  it  is  ascertained  that  the  title  of  the  vendor 
is  not  perfect,  the  vendee  must  either  rescind  the  contract  and  restore- 
possession,  or  accept  the  title  as  it  is  and  pay  the  purchase  price.  Ho 
cannot,  while  declining  to  pay  such  price  on  account  of  the  defect  in  the- 
title,  hold  possession  of  the  property  until  the  title  shall  be  perfected. 

John  F.  Ellison  and  W.  P.  Johnson^  for  the  appellant. 

William  Nagle,  for  the  respondent. 

Belcher,  C.     In  January,  1889,  the  plaintiff  was  residing- 
apon  and  claiming  to  own  certain  real  property  in  the  town 
of  Red  Bluff,  Tehama  County.     On  the  26th  of  that  month, 
plaintiff  verbally  agreed  to  sell  the  real  property  and  some 
personal  property  to  the  defendant  for  the  sum  of  $1,880,  and 
to  let  him  take  immediate  possession  thereof.     Plaintiff  was 
to  give  a  warranty  deed  of  the  real  property,  conveying  a  good 
and  perfect  title  thereto,  and  defendant  was  to  pay  $1,000 
cash,  and  give  his  note  for  $880,  bearing  interest  at  the  rate 
of  ten  per  cent  per  annum,  but  it  was  not  stated  how  long  th& 
note  might  rtfn.     Defendant  paid  ten  dollars  to  bind  the  bar- 
gain, and  asked  plaintiff  if  he  had  a  good  title  to  the  property, 
and  the  latter  replied  that  he  thought  he  had;  that  he  had  a 
warranty  deed  of  it.     Defendant  asked  for  an  abstract  of  the 
title,  and  plaintiff  agreed  to  furnish  one.     On  the  29th  of  the 
month  defendant  took  possession,  and  about  that  time  theab-- 
stract  was  made  out  and  put  in  the  hands  of  Mr.  Ellison,  an. 
attorney  at  law.     On  the  4th  of  February  the  parties  met> 
and  went   to  Mr.   Ellison's  office,  and    defendant  testified: 
"  When  I  entered  Mr.  Ellison's  office,  knowing  that  he  had 
the  abstract,  I  said  to  him:  'As  an  attorney,  can  you  say  that 
the  title  is  perfect?'     He  said:  'No,  I  can't.'     He  said:  'I 
have  looked  over  it,  and  I  can't  say  that  it  is  perfect.' "     A 
few  days  later,  the  parties  again  met,  and  plaintiff  testified: 
"  I  went  to  him  and  told  him  I  was  going  away,  and  I  wanted 
to  settle  it  up  one  way  or  another;  he  wanted  to  know  what  I 
wanted  to  do,  and  I  asked  him  if  he  was  satisfied  with  the 
title,  and  he  said  he  was  n't;  then  I  told  him  we  would  say 
quits;  he  said  he  had  been  out  considerable  in  moving  down 
there,  and  would  be  in  moving  away;  I  nsked  him  how  much, 
and  he  said  about  twenty  dollars;  I  told  him  I  would  pay  it 
and  he  would  give  up  possession;  he  said  he  didn't  care  la 
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do  it."  Defendant  then  proposed  to  retain  possession  of  the 
property  and  to  make  some  improvements  upon  it,  and  plain- 
tiff agreed  that  he  might  make  improvements  costing  from 
$100  to  $150. 

Before  the  end  of  February,  plaintiff  went  to  the  mountains, 
and  he  did  not  return  till  some  time  in  August.  During 
his  absence,  defendant  made  improvements  on  the  property, 
costing,  as  he  testified,  $388.21  besides  his  own  work,  which 
he  estimated  to  be  worth  $125. 

The  matter  remaining  unsettled,  plaintiff,  in  October,  ex- 
ecuted a  warranty  deed  of  the  property,  and  on  the  2d  of 
November  tendered  it  to  the  defendant,  and  demanded  of  him 
payment  of  the  balance  of  the  purchase-money,  namely, 
$1,870.  The  defendant  refused  to  accept  the  deed  or  to  pay 
the  money,  but  he,  on  the  same  day,  tendered  and  asked 
plaintiff  to  execute  a  warranty  deed  for  an  undivided  one 
half  of  the  property,  and  in  connection  therewith  offered  to 
pay  him  $1,075  for  the  real  and  personal  property.  The 
plaintiff  refused  to  execute  this  deed  or  to  accept  the  payment 
as  offered. 

The  plaintiff  then  served  on  defendant  a  notice  reading  as 
follows:  — 
"Mr.  Robert  Nethercott. 

"  Dear  <S'ir,  —  Having  refused  to  pay  me  the  contract  price 
for  the  land  hereinafter  described,  I  hereby  notify  you  that 
the  contract  of  sale  for  said  lots  is  hereby  rescinded.  I  hereby 
offer  to  pay  you  for  any  improvements  you  have  made  upon 
said  property,  the  amount  they  have  cost  you,  upon  being 
satisfied  of  the  true  amount,  and  also  the  ten  dollars  you  paid 
thereon,  with  legal  interest,  deducting  therefrom  the  rent  of 
said  premises  during  the  time  you  have  occupied  them;  and 
I  hereby  demand  tliat  you  leave  said  premises,  and  surrender 
up  to  me  the  possession  thereof.  [Then  follows  a  description 
of  the  property.] 

[Signed]  "W.  H.  Worley." 

Possession  was  not  surrendered,  and  the  plaintiff  brought 
this  action  of  ejectment  to  recover  the  same.  The  defendant 
answered,  denying  all  the  averments  of  the  complaint,  and 
for  a  second  defense  setting  up  the  contract  of  sale  and  plain- 
tiff's failure  and  inability  to  convey  a  good  and  perfect  title, 
and  his  own  readiness  and  ability  to  perform  his  part  of  the 
contract  on  receiving  a  conveyance  of  such  title. 
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The  court  below  gave  judgment  for  the  defendant,  from 
which,  and  from  an  order  denying  him  a  new  trial,  the  plain- 
tiff appeals. 

It  appears  from  the  evidence  that  the  plaintiff  did  not  have 
a  perfect  title  to  the  whole  of  the  property  which  he  agreed  to 
sell;  and  it  is  claimed  for  respondent  that  under  such  circum- 
stances he  was  not  obliged  to  accept  plaintiff's  deed  or  to  pay 
the  purchase-money,  but  that  he  could  retain  both  the  land 
and  money  until  a  perfect  title  should  be  offered  him. 

We  do  not  think  this  position  can  be  maintained.  In  Gates 
V.  McLean,  70  Cal.  42,  the  action  was  brought  to  recover  the 
possession  of  certain  land  which  the  plaintiff  had  contracted 
to  sell  to  the  defendant,  and  the  court,  on  page  50,  said: 
*'Even  where  the  contract  provides  for  the  vendee  taking  pos- 
session, the  remedy  of  the  purchaser,  where  the  title  of  the 
vendor  fails,  or  he  is  unable  to  make  conveyance  as  stipulated 
in  the  contract,  is  to  rescind  the  contract,  or  offer  to,  and  to 
restore  the  possession,  in  which  case  he  may  recover  the  pur- 
chase-money advanced  and  the  interest,  together  with  the 
value  of  his  improvements,  deducting  therefrom  such  sum  as 
the  use  of  the  premises  may  reasonably  have  been  worth.  If, 
on  the  other  hand,  the  purchaser  chooses  not  to  rescind,  but 
to  retain  possession  under  the  contract,  he  can  do  so  only  on 
the  condition  that  he  pays  the  purchase-money  and  interest 
according  to  the  contract.  In  the  latter  case,  it  is  considered 
that  he  is  willing  to  receive  such  title  as  the  vendor  is  able 
to  give,  and  is  content  with  the  personal  responsibility  of  the 
vendor  upon  his  covenants." 

In  Rhorer  v.  Bila,  83  Cal.  54,  the  court  said:  "A  purchaser 
cannot  remain  in  possession  of  lands  under  a  contract  and  at 
the  same  time  refuse  to  pay  the  purchase  price.  If  the  title 
fails,  or  the  vendor  refuses  to  convey,  an  action  on  the  cove- 
nants of  his  deed  or  contract  will  give  him  all  the  relief  to 
which  he  is  entitled." 

It  is  urged  for  respondent  that  what  is  said  in  the  above 
quotation  from  Gates  v.  McLean,  70  Cal.  42,  was  not  neces- 
sary to  the  decision  of  that  case,  and  was  merely  obiter  die- 
turn;  and  that  it  was  not  a  correct  statement  of  the  law,  and 
ought  not  to  be  followed. 

We  cannot  assent  to  the  conclusion  reached  by  counsel.  In 
our  opinion,  the  law  was  correctly  declared,  wliether  what  was 
said  was  necessary  to  the  decision  of  that  case  or  not.  To  hold 
otherwise  would,  in  many  cases,  work  very  great  injustice. 
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It  follows,  in  our  opinion,  that  the  findings  and  judgment 
were  erroneous,  and  that  they  ought  not  to  be  permitted  to 
stand. 

We  advise,  therefore,  that  the  judgment  and  order  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Fitzgerald,  C,  and  Vanclief,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  cause  remanded 
for  a  new  trial. 

Hearing  in  Bank  denied. 

Vendor  and  Porchaskr  —  Remedy  of  Vendbi — Dstbct  ik  TrrLB. — 
If,  after  a  contract  of  sale  has  been  made,  the  vendee  ascertains  that  the 
vendor's  title  is  imperfect,  he  may  either  rescind  the  contract  and  recover 
the  money  paid  by  him  thereunder,  or  he  may,  when  sued  for  the  purchase- 
money,  recoup  damages  for  a  failure  to  obtain  a  perfect  title:  Tyson  v.  Eyrick, 
141  Pa.  St.  296;  23  Am.  St.  Rep.  287;  Burks  v.  Davks,  85  Cal.  110;  20  Am. 
St.  Rep.  213;  Wright  v,  Dickinson,  67  Mich.  580;  11  Am.  St.  Rep.  602,  and 
note;  Turner  v.  McDonald,  76  CaL  177;  9  Am.  St.  Rep.  189. 


[In  Bank.] 

RUTLEDGB  V.  CrAWFORD. 

[91  California,  626.] 

ElilCTlONS. — A  Ballot  should  not  be  Rejected  because  there  is  on  its 
back  a  faint  type-impression  of  a  portion  of  the  face  of  a  similar  ticket, 
produced,  when  there  is  too  much  ink  upon  the  type  used  in  printing, 
by  placing  one  ticket  face  downward  upon  the  back  of  another  which 
preceded  it  from  the  press,  if  there  is  no  evidence  tending  to  show  that 
the  ticket  was  marked  in  this  manner  for  the  purpose  of  distinguishing 
it  from  other  ballots. 

Elections  —  Ballots,  Marks  on  Back  of.  —  Under  a  statute  declaring 
that  "when  a  ballot  found  in  any  ballot-box  bears  upon  the  outside 
thereof  any  impression,  device,  color,  or  thing,  or  is  folded  in  a  manner 
to  distinguish  such  ballot  from  other  legal  ballots  found  therein,  it  must 
be  rejected,"  a  ballot  should  not  be  rejected  because  there  is  on  the 
outside  of  it  a  stain,  piece  of  wax,  or  any  other  mark  apparently  placed 
there  by  accident,  if  there  is  nothing  in  the  evidence  to  indicate  that  it 
was  on  the  ballot  for  the  purpose  of  distinguishing  it  from  other  balloti^ 
or  to  impart  knowledge  of  the  person  who  voted  it. 

■lxctions.  —  A  Ballot  is  to  be  Construed  as  Ant  Other  Writino, 
and  while  a  resort  to  parol  evidence  of  extrinsic  circumstances  may  be 
had  for  the  purpose  of  interpreting  what  would  otherwise  be  doubtful, 
it  cannot  be  shown  by  such,  or  any,  evidence  that  the  intention  of  the 
voter  was  anything  different  from  what  plainly  appears  on  the  face  of 
the  ballot 
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Elections  —  Ballots.  —  WRrriNa  a  Candidate's  Name  Opposite  ak 
OyFiCB  FOR  Which  He  is  not  a  Candidate,  as  •where,  when  one  is  a 
candidate  for  .judge,  the  name  of  the  candidate  for  state  senator  is  erased 
and  that  of  the  candidate  for  judge  written  in  its  place,  does  not  entitle 
the  latter  to  have  the  ballot  count  for  him  for  judge. 

Elections.  —  A  Vote  for  a  Person  for  an  Office  fob  Which  He  is 
NOT  A  Candidate  may  result  either  from  mistake  or  from  a  frivolous 
exercise  of  the  right  of  suffrage.  Hence  a  vote  cannot  be  counted  as 
cast  for  him  for  the  office  for  which  he  is  a  candidate. 

Elections  —  Ballots  —  Indelible  Pencil  —  Red  Ink.  —  A  ballot  on 
which  a  printed  name  was  erased,  and  another  name  written  with  an 
indelible  pencil  or  with  red  ink,  should  be  counted  for  the  person  whose 
name  is  thus  written,  though  the  statute  provides  that  "when  upon  a 
ballot  found  in  the  ballot-box  a  name  has  been  erased  and  another  sub- 
stituted therefor  in  any  other  manner  than  by  the  use  of  a  lead-pencil 
or  common  writing-ink,  the  substituted  name  must  be  rejected,  and  that 
erased,  if  it  can  be  ascertained  from  inspection  of  the  ballot,  must  be 
counted." 

Statptes,  how  shocld  be  Interpreted.  —  Every  statute  should  be  con- 
strued, not  according  to  the  letter,  but  according  to  the  meaning.  The 
intention  must  govern,  although  such  construction  may  not,  in  all  re* 
spects,  agree  with  the  letter  of  the  statute. 

Elections  —  Constitutional  Law.  —  Statute  requiring  that  when  a  name 
of  a  candidate  is  erased  from  a  ballot  it  must  still  be  counted  for  him, 
unless  the  name  of  another  person  is  substituted  for  it,  or  the  words 
"no  vote  "  are  written  opposite  the  erasure,  is  not  unconstitutional,  as 
prescribing  an  educational  qualification  for  the  voter,  or  requiring  him 
to  disclose  the  secrecy  of  his  ballot. 

Election  Contest.  —  Though  the  Statement  Filed  to  Contest  an 
Election  does  not  Show  that  the  Contestant  Possesses  the 
Qualifications  required  to  make  him  eligible  to  the  office  contested, 
•till,  if  it  shows  him  to  be  an  elector,  and,  as  such,  authorized  to  contest 
the  election,  he  is  entitled  to  a  judgment  annulling  the  election  of  the 
respondent. 

A.  B.  Ware  and  T.  J.  Oeary,  for  the  appellant. 

C.  S.  Farquar  and  J.  A.  Barham,  for  the  respondent. 

De  Haven,  J.  The  parties  to  this  action  were  opposing 
candidates  for  the  office  of  judge  of  the  superior  court  of 
Sonoma  County,  at  the  general  election  of  1890.  The  respond- 
ent, Crawford,  received  a  certificate  of  election,  and  this  is  an 
action  contesting  his  right  thereto. 

As  a  result  of  the  trial  and  recount  in  the  superior  court,  it 
appearing  that  the  defendant  received  one  vote  more  than  the 
plaintiif,  the  court,  on  motion  of  defendant,  granted  a  non- 
suit and  dismissed  the  proceedings. 

The  plaintiff  appeals  from  this  judgment,  and  claims  that 
the  court  erred  in  counting  certain  ballots  for  the  respondent, 
And  in  refusing  to  count  others  for  himself. 
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1.  Two  ballots,  regular  on  their  face,  and  with  the  appel- 
lant's name  printed  thereon  for  judge  of  the  superior  court, 
were  not  counted  by  the  court,  for  the  reason  that  there  was 
on  the  back  of  each  a  faint  type-impression  of  a  portion  of 
the  face  of  a  similar  ticket.  The  impression  is  known  among 
printers  as  an  "  offset,"  and  is  produced,  when  there  is  too 
much  ink  upon  the  type  used  in  printing,  by  placing  one  ticket 
fcKO  downward  upon  the  back  of  another  which  has  preceded 
it  from  the  press.  In  our  opinion,  the  court  erred  in  its  refusal 
to  count  these  ballots  for  appellant. 

Section  1206  of  the  Political  Code  provides:  "When  a  bal- 
lot found  in  any  ballot-box  bears  upon  the  outside  thereof 
any  impression,  device,  color,  or  thing,  or  is  folded  in  a  man- 
ner designed  to  distinguish  such  ballot  from  other  legal  ballots 
deposited  therein,  it  must,  with  all  its  contents,  be  rejected." 

Prior  to  the  adoption  of  the  code,  it  was  the  usual  practice 
to  have  the  tickets  of  the  different  political  parties  of  a  differ- 
ent color,  or  weight,  or  size,  so  that  an  observer  at  the  polls 
could  see  at  a  glance  and  detect  the  party  ticket  that  was 
deposited  by  the  voter.  It  was  to  prevent  this,  and  secure  to 
the  citizen  absolute  secrecy  for -his  ballot,  that  the  section 
above  quoted  and  others  of  the  same  code  were  enacted,  pre- 
scribing for  ballots  uniformity  of  paper,  color,  and  size,  and 
in  order  to  justify  the  rejection  of  a  ballot  under  this  section 
it  must  appear  that  such  "  impression,  device,  color,  or  thing  " 
on  the  outside  thereof  was  intended  to  distinguish  it  from 
other  legal  ballots:  Wyman  v.  Lemon,  51  Cal.  273;  and  the 
court  is  not  authorized  to  find  such  design  when  it  is  just  as 
reasonable  to  attribute  the  appearance  of  the  ticket  to  acci- 
dent as  design.  It  is  not  doubted,  as  was  argued  here,  that 
tickets  may  be  marked  in  this  way  for  the  purpose  of  distin- 
guishing them  from  other  ballots,  and  to  be  furnished  only  to 
a  certain  class  of  voters.  But,  in  the  absence  of  any  proof 
tending  to  show  this,  the  presumption  must  be,  that  such 
an  impression  was  the  result  of  accident,  and  not  intended, 
and  therefore  within  neither  the  letter  nor  spirit  of  this  sec- 
tion, or  section  1207  of  the  same  code,  which  provides  that 
when  a  ballot  bears  upon  it  any  impression,  device,  color, 
or  thing  intended  to  designate  or  impart  knowledge  of  the 
person  who  voted  it,  it  must  be  rejected. 

2.  What  is  said  in  the  preceding  paragraph  will  apply  with 
equal  force  to  the  two  ballots  not  counted  for  appellant,  on© 
of  which  had  upon  its  back  a  very  small  piece  of  red  sealing- 
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wax,  and  the  other  a  small  stain  as  if  made  by  a  drop  of  oil, 
or  something  of  that  nature.  It  is  far  more  reasonable  to 
suppose  that  the  wax  was  accidentally  placed  upon  the  ticket 
by  the  officers  of  election  in  sealing  the  package  in  which  it 
was  returned,  than  to  believe  that  it  was  designedly  placed 
there  as  a  distinguishing  mark  before  its  deposit  in  the  bal- 
lot-box; and  as  to  the  other,  the  mark  or  discoloration  is  of 
that  character  that  the  most  natural  conclusion  in  relation  to 
it  is,  that  it  was  due  to  some  accidental  cause,  and  was  not 
intended  to  distinguish  the  ballot,  or  impart  knowledge  of  the 
person  who  voted  it. 

3.  The  court  erred  in  counting  ballot  marked  exhibit  37 
as  a  vote  for  respondent;  the  ticket,  so  far  as  necessary  to  be 
set  out,  is  as  follows:  — 

"  18.     Judge  of  the  Superior  Court,  Thomas  Rutledge. 

"  19.     Judge  of  the  Superior  Court,  J.  W.  Gates. 

"  20.  State  Senator,  Tenth  District,  Robert  Howe,"— with 
the  name  *'  Robert  Howe  "  erased,  and  that  of  the  respondent 
written  opposite,  or  in  line  with  it. 

We  do  not  see  how  this  ticket  can  be  read  as  a  vote  for 
respondent  for  the  office  of  judge  of  the  superior  court.  A 
ballot  is  to  be  construed  as  any  other  writing,  and  while  a 
resort  to  parol  evidence  of  extrinsic  circumstances  may  be 
had  for  the  purpose  of  interpreting  what  would  otherwise  be 
doubtful,  it  cannot  be  shown  by  such,  or  any,  evidence  that 
the  intention  of  the  voter  was  anything  different  from  what 
plainly  appears  upon  the  face  of  the  ballot:  People  v.  Seaman, 
5  Denio,  409.  And  when  the  ballot  intelligently  shows  that 
a  particular  person  is  voted  for  to  fill  a  particular  office,  it 
cannot  be  counted  differently  because  the  court  may  believe 
that  the  voter  made  a  mistake  in  preparing  his  ticket.  Vot- 
ing for  a  person  to  fill  an  office  for  which  he  is  not  a  candi- 
date may  be  the  result  of  mistake,  or  it  may  be  merely  the 
frivolous  exercise  of  the  right  of  suffrage;  but  no  matter 
whether  such  action  be  attributed  to  folly  or  mistake,  the  bal- 
lot is  the  only  expression  of  the  voter's  will,  and  it  must  be 
counted  according  to  its  legal  effect.  The  intention  of  the 
voter,  as  it  appears  upon  the  face  of  this  ballot,  was  to  vote 
for  respondent  for  state  senator,  and  not  for  judge  of  the  su- 
perior court,  and  it  should  be  so  counted. 

4.  Upon  certain  ballots  the  printed  name  of  the  respondent 
was  erased  with  an  indelible  pencil,  and  the  name  of  the  ap- 
pellant written  opposite  thereto  with  the  same  kind  of  pencil. 
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The  court  refused  to  count  the  same  for  appellant,  but  did 
•<;ount  such  ballots  as  votes  for  respondent.  The  respondent 
insists  that  the  rulings  of  the  court  in  relation  to  the  count- 
ing of  these  ballots  are  justified  by  section  1204  of  the  Political 
•Code.  That  section  declares:  "When  upon  a  ballot  found  in 
any  ballot-box  a  name  has  been  erased  and  another  substituted 
therefor  in  any  other  manner  than  by  the  use  of  a  lead-pencil 
or  common  writing-ink,  the  substituted  name  must  be  re- 
jected, and  the  name  erased,  if  it  can  be  ascertained  from  an 
inspection  of  the  ballot,  must  be  counted." 

There  was  evidence  introduced  tending  to  show  that  indeli- 
ble pencils  are  not  in  fact  lead-pencils,  nor  commonly  known 
as  such  by  merchants  selling  them.  The  question  is  thus 
presented,  whether  a  voter  must  follow  the  very  letter  of  this 
section  of  the  code  in  preparing  his  ticket,  or  have  his  vote 
for  a  particular  candidate  rejected.  We  think  it  very  clear 
that  such  is  not  the  purpose  or  the  meaning  of  that  section. 
The  code  commissioners,  in  their  note  to  this  section,  say: 
"  This  section  is  intended  to  prevent  the  use  of  nitrate  of  sil- 
ver, or  any  other  chemical  substance  which  may  be  written 
over  a  name,  and  not  be  distinguishable  until  time  brings  out 
the  impression;  also  to  prevent  the  use  of  pasters,  the  use  of 
which  is  subject  to  two  objections:  1.  Their  liability  to  come 
<oflfj   2.  Their  liability  to  be  fraudulently  taken  oflF." 

This  object  of  the  law  —  and  it  is  apparent  that  the  legis- 
lature could  have  had  no  other  in  view  —  is  attained  if  the 
erasure  and  substitution  are  made  in  such  a  manner  as  to 
present  at  the  time  and  retain  the  same  general  appearance 
as  if  made  by  a  lead-pencil  or  common  writing-ink.  This 
section,  when  it  declares  that  erasures  and  change  of  names 
fihall  not  be  made  "  in  any  other  manner  than  by  the  use  of 
^  lead-pencil  or  common  writting-ink,"  really  means  that  the 
-erasure  and  substitution  shall  not  be  made  in  any  other  style 
or  form,  or  with  any  different  efifect,  than  would  be  produced 
by  the  use  of  a  lead-pencil  or  common  writing-ink.  The  law 
looks  only  to  matters  of  substance,  and  does  not  waste  its 
•energy  in  pursuit  of  shadows,  and  if  the  appearance  of  having 
been  made  with  a  lead-pencil  is  produced  by  the  use  of  an 
indelible  pencil,  there  is  a  substantial  compliance  with  the 
fitatute,  although  such  a  pencil  may  not,  strictly  speaking,  be 
known  as  a  lead-pencil.  Any  other  construction  would  sac- 
rifice the  spirit  and  reason  of  the  law  to  the  mere  letter;  and 
yet,  it  is  one  of  the  great  maxims  of  interpretation  to  keep 
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always  in  view  the  general  scope,  object,  and  purpose  of  the 
law,  rather  than  its  mere  letter.  "  He  who  considers  merely 
the  letter  of  an  instrument  goes  but  skin-deep  into  its  mean- 
ing": Broom's  Legal  Maxims,  611. 

"  A  rigid  and  literal  meaning  would,  in  many  cases,  defeat 
the  very  object  of  the  statute,  and  would  exemplify  the  maxim 
that  *  The  letter  killeth,  while  the  spirit  keepeth  alive.'  Every 
statute  ought  to  be  expounded,  not  according  to  the  letter, 

but  according  to  the  meaning And  the  intention  is  to 

govern,  although  such  construction  may  not,  in  all  respects, 
agree  with  the  letter  of  the  statute":  Tracy  v.  Troy  etc.  R.  R. 
Co.,  38  N.  Y.  437;  98  Am.  Dec.  54. 

5.  The  court  erred  in  counting  ballot  No.  8  as  a  vote  for 
the  respondent.  Upon  this  ticket  the  printed  name  of  re- 
spondent was  erased  with  red  ink,  and  that  of  J.  W.  Gates 
written  in  place  of  it,  also  in  red  ink.  The  respondent  con- 
tends that  red  ink  is  not  common  ink  within  the  meaning  of 
the  statute.  We  cannot  say  that  it  is  not  such  ink,  and  it  is 
clear  that  its  use  is  not  within  the  mischief  which  it  is  the 
object  of  the  law  to  prevent. 

6.  Upon  several  ballots  the  name  of  appellant  was  erased 
and  no  name  substituted  therefor,  and  the  words  "no  vote" 
were  not  written  after  the  name  erased.  These  were  counted 
as  votes  for  appellant.  The  court  was  correct  in  this  ruling. 
The  statute,  in  order  to  guard  against  fraudulent  erasures,  has 
provided  this  as  the  only  way  in  which  the  voter  can  mani- 
fest his  intention  to  erase  a  name,  when  he  does  not  substitute 
another,  and  under  such  circumstances  the  erasure  is  not 
complete  unless  followed  by  these  words.  There  is  no  valid 
constitutional  objection  to  this  requirement.  It  does  not  pre- 
scribe any  educational  qualification  for  the  voter,  nor  require 
him  to  disclose  the  secrecy  of  his  ballot,  as  contended. 

7.  The  statement  or  complaint  filed  herein  by  appellant 
does  not  allege  that  he  possesses  the  qualifications  required 
by  the  constitution  of  this  state  to  make  him  eligible  to  the 
office  of  judge  of  the  superior  court,  and  it  is  claimed  by 
respondent  that  the  statement  is  therefore  fatally  defective, 
and  for  that  reason  the  judgment  dismissing  the  proceeding 
should  be  affirmed.  It  is  true  that,  in  order  to  entitle  appel- 
lant to  the  full  relief  asked  for,  to  wit,  a  judgment  that  he  was 
elected  instead  of  respondent,  the  statement  should  have  al- 
leged facts  showing  that  he  was  eligible.  But  the  statement 
is  not  fatally  defective  if  it  states  a  case  for  any  relief  {Perri 
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V.  Beaumont,  91  Cal.  30),  and  we  think  that  it  does.  It  is  al- 
leged that  the  appellant  is  an  elector  of  the  county  of  Sonoma, 
and  such  being  the  case,  he  was  authorized  to  commence  this 
proceeding,  and  upon  proof  of  the  facts  alleged  in  his  state- 
ment, was  entitled  to  a  judgment  annulling  the  election  of 
defendant. 

As  the  case  must  be  remanded  for  a  new  trial,  the  court 
below  should,  upon  application,  permit  the  appellant  to 
amend  his  statement  so  as  to  allege  the  necessary  facts  show- 
ing his  eligibility  to  be  chosen  to  the  office  the  election  to 
which  is  in  controversy  here:  Perri  v.  Beaumont,  91  Cal.  30. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Rehearing  denied.  

Eleotions  —  Ballots.  —  As  to  the  sufficiency  of  ballots,  defects  and  am- 
biguitiea  therein,  the  evidence  admissible  with  respect  to,  and  the  rules  for 
rejecting  or  determining  for  whom  they  should  be  counted,  see  Oumm  v.  Hub' 
bard,  97  Mo.  311;  10  Am.  St.  Rep.  312,  and  note  317-322;  Hartman  v. 
Young,  17  Or.  150;  11  Am.  St.  Rep.  787,  and  note  798-800;  Calvert  v.  Whit- 
more,  45  Kan.  99;  23  Am.  St.  Rep.  718,  and  note;  Boyer  v.  Teague,  106 
N.  C.  576;  19  Am.  St.  Rep.  547,  and  note;  Heyfron  v.  Mahoney,  9  Mont. 
497;  18  Am.  St.  Rep.  757,  and  note;  Brown  v.  MeCollum,  76  Iowa,  479;  14 
Am.  St.  Rep.  228,  and  note.  In  State  v.  Burden,  77  Wis.  601,  it  was  de- 
cided that  the  printing  of  the  word  "Judiciary"  on  the  back  of  ballots  was 
not  a  violation  of  the  Wisconsin  statute  wliich  provides  that  no  "  printing, 
engraving,  device,  or  mark  of  any  kind  "  shall  be  printed  upon  the  back  of 
ballots,  where  the  election  was  for  judges  and  other  officers,  and  under  the 
law  the  ballots  were  required  to  be  put  into  separate  boxes. 

Elections  —  Complaint  in  Acrioxa  of  Contest.  — As  to  what  the  com- 
plaint in  a  contested  election  case  should  state,  see  Boyer  v.  Teague,  106 
N.  C.  576;  19  Am.  St.  Rep.  547;  Krietzv.  BeJirensmeyer,  125  111.  141;  8 
Am.  St.  Rep.  .349.  Proper  ultimate  facts  must  be  pleaded  in  election  con- 
tests, as  in  other  cases:  Todd  v.  Stewart,  14  Col.  286.  That  the  con  tester 
i3  an  elector  of  the  county  must  be  pleaded  and  proved  as  a  material  allega- 
tion: Clanton  v.  Ryan,  14  Col.  419.  The  contestor  must,  in  the  statement 
filed  by  him,  give  the  names  of  such  persons  as  he  claims  illegally  voted  for 
his  opponent,  as  well  as  the  names  of  those  whose  votes  for  himself  were 
illegally  rejected:  Schwarz  v.  County  Court,  14  Col.  44;  and  also  the  name 
of  the  party  whom  the  board  of  canvassers  decided  to  have  been  properly 
elected:  Andrews  v.  Judge  of  Probate,  74  Mich.  278. 
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Latailladb  v.  Orena. 

[91  California,  665.] 

Gttardian  and  Ward.  — The  Settlemknt  of  a  Guardian's  Account* 
by  a  probate  court  does  not  conclude  his  ward  as  to  property  fraudu- 
lently withheld  from  the  account.  Hence,  after  such  settlement,  a  bill 
in  equity  may  bo  sustained  by  the  ward  against  his  guardian  to  compel 
the  latter  to  account  for  property  which  he  fraudulently  withheld  from 
the  account,  and  the  existence  of  which  he  concealed  from  the  court. 

Pbactice  —  Joinder  of  Causes  of  Action.  —  A  bill  in  equity  against  th© 
former  guardian  of  the  complainant,  to  compel  an  accounting  for  money* 
received  at  different  times  from  the  sale  of  different  parcels  of  property, 
states  but  a  single  cause  of  action. 

Statutk  of  Limitations.  —  An  Action  for  Relief  is,  on  the  Ground 
OF  Fraud,  within  the  meaning  of  the  statute  of  limitations,  when  it  is 
for  an  accounting  for  moneys  held  and  received  in  trust  for  the  con* 
testant  and  appropriated  to  defendant's  use,  the  receipt  and  existence 
of  which  were  at  all  times  concealed  from  the  plaintiff. 

Statute  of  Limitations — Fraud. —  Though  a  statute  provides  that  a 
cause  of  action  on  the  ground  of  fraud  shall  not  be  deemed  to  have  ac- 
crued until  the  discovery  by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud,  the  party  relying  on  such  statute  must  show  that  he  used 
due  diligence  to  detect  the  fraud  complained  of,  and  should  state  when 
he  discovered  it,  how  the  discovery  was  made,  and  why  it  was  not  made 
sooner. 

Statute  of  Limitations  —  Fraud.  — A  Complainant  is  not  Chargeable 
with  Want  of  Diligence  in  not  Discovering  the  Fraud  of  his 
guardian  in  concealing  the  receipt  and  existence  of  property  when  such 
guardian  was  his  step-father,  in  whose  family,  and  as  whose  child,  he 
was  brought  up  and  in  whom  he  had  implicit  confidence,  and  there  was 
no  reason  for  him  to  suspect  that  a  fraud  was  being  practiced  upon  him. 
There  being  nothing  to  put  him  on  inquiry,  he  cannot  be  presumed  to 
have  known  anything  concerning  the  fraud,  nor  not  to  have  used  due 
diligence  because  he  did  not  suspect  and  detect  it. 

Pleading — Fraud. — Fraud  and  an  Excuse  for  not  Sooner  Discov- 
KRINO  It  are  Sufficiently  Disclosed  by  a  pleading  stating  that 
defendant  was  the  guardian  of  plaintiff,  whose  father  died  the  owner  of 
a  large  number  of  cattle  and  of  two  tracts  of  land,  but  that  defendant 
represented  that  such  father  had  died  insolvent;  that  the  defendant  sold 
the  cattle  and  land  and  received  the  proceeds  and  converted  them  to 
his  own  use;  that  he  filed  an  inventory  as  guardian,  in  which  he  did  not 
show  the  existence  of  such  property  nor  the  receipt  of  such  proceeds^ 
and  in  all  his  accounting  as  such  fraudulently  concealed  their  existence;, 
that  defendant  was  complainant's  step-father,  as  well  as  his  guardian,  in 
whose  family  complainant  was  brought  up;  that  he  had  implicit  con- 
fidence in  his  guardian  and  believed  all  his  statements  concerning  the 
property,  and  did  not  have  any  reason  to  question  them  until  he  had 
left  the  family  of  defendant,  and  was  for  the  first  time  advised  that  hi» 
father  had  not  died  insolvent,  but  had  left  such  cattle  and  lands,  and 
that  the  same  had  been  disposed  of  by  defendant. 

Community  Lands  —  Sale  of,  by  Widow.  —  If,  where  the  law  of  com- 
munity property  prevails,  real  property  is  purchased  with  community 
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assets,  and  a  conveyance  thereof  taken  in  the  name  of  the  widow,  it, 
upon  the  death  of  the  husband,  vests  in  the  widow  and  children  as 
tenants  in  common,  and  a  sale  by  her  does  not  transfer  or  otherwise 
affect  the  interest  of  the  children,  nor  give  them  any  right  to  have  aa 
accounting  of  the  proceeds  of  the  sale. 
Wrongful  Sale  of  Chattels  of  a  Co-tenant,  and  his  Right  to  an 
Accounting  therefor.  —  If  chattels  belonging  to  a  mother  and  chiU 
dren  as  tenants  in  common  are  sold  by  her  second  husband,  who  is  also 
guardian  of  the  children,  and  the  proceeds  are  by  him  converted  to  his 
«wn  use,  such  sale  is  a  conversion,  but  the  children  may  waive  the  tort 
and  maintain  an  action  against  the  guardian  for  an  accounting. 

E.  B.  Canfield  and  John  J.  Boyce,  for  the  appellant. 
Garber,  Boalt^  and  Bishop,  for  the  respondent. 

Belcher,  C.  The  plaintiff  commenced  this  action  to 
obtain  an  accounting,  and  the  appeal  is  from  a  judgment 
entered  against  him  after  demurrer  sustained  to  his  third 
amended  complaint. 

The  facts  stated  in  the  complaint  are,  in  substance,  as  fol- 
lows: On  the  twelfth  day  of  April,  1849,  Csesario  Lataillade, 
plaintiff's  father,  died  intestate,  in  the  town  of  Santa  Barbara, 
where  he  was  residing,  leaving  a  widow  and  three  minor 
children,  of  whom  plaintiff,  who  was  born  December  2,  1849, 
■was  one. 

After  his  marriage  to  plaintiff's  mother,  the  decedent  pur- 
chased two  ranchos  situated  in  what  is  now  the  county  of 
Santa  Barbara,  and  paid  for  them  with  his  own  funds;  but 
at  his  request,  the  conveyances  were  executed  to  his  wife  as 
grantee,  and  were  accepted  by  her  for  the  benefit  of  her  hus- 
band, and  thereafter  the  ranchos  were  owned  and  possessed 
as  the  community  property  of  the  two.  At  the  time  of  his 
death,  the  decedent  was  also  the  owner  of  a  large  number  of 
cattle  then  grazing  upon  the  ranchos.  For  several  years  prior 
to  1849,  defendant  had  the  care  and  management  of  the 
ranchos  and  cattle  as  the  agent  of  the  decedent,  and  after- 
wards, with  the  consent  of  plaintiff's  mother,  he  continued 
to  have  the  same  care  and  management,  until  the  property 
was  sold  and  disposed  of,  as  hereinafter  stated. 

In  1854  the  defendant  married  the  plaintiff's  mother,  who 
is  still  his  wife,  and  thereafter,  during  his  minority  and  until 
July,  1885,  plaintiff  continuously  lived  in  defendant's  family, 
and  was  brought  up  and  treated  as  his  own  child.  In  the 
same  year,  defendant  was  duly  appointed  the  guardian  of 
plaintiff's  person  and  estate,  and  continued  to  act  as  such 
until  the  latter  became  of  age.  * 
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From  time  to  time,  after  April,  1849,  defendant  Bold  all  of 
the  said  cattle,  but  for  what  sura  or  suras  of  money  plaintiff 
is  not  advised;  and  in  1868  he  negotiated  a  sale  of  the  ranchos 
for  the  sura  of  twenty-seven  thousand  dollars,  or  thereabouts, 
and  induced  the  plaintiff's  mother  to  execute  deeds  thereof 
to  the  purchasers,  and  to  permit  him  to  receive  the  entire 
purchase-money.  The  defendant  received  all  the  money  paid 
for  the  cattle  and  ranchos,  and  mingled  the  same  with  his 
own  funds,  and  wrongfully  and  fraudulently  converted  the 
same  to  his  own  use,  with  the  intent  to  deprive  plaintiflf  of 
his  lawful  share  thereof. 

At  all  the  times  mentioned,  defendant  knew  that  the  cattle 
and  ranchos  were  owned  by  the  plaintiff 's  father  at  the  time 
of  his  death,  and  that  plaintiflf  became  the  owner  of  an  inter- 
est therein  as  his  heir;  but  he  always  concealed  this  fact 
from  the  plaintiff,  and  wrongfully  and  fraudulently  repre- 
sented to  him  that  his  father  died  insolvent,  and  that  he  had 
no  interest  in  the  cattle  or  ranchos. 

When  defendant  was  appointed  guardian  of  plaintiff,  he 
filed  in  court  an  inventory  purporting  to  show  all  the  estate 
of  his  ward,  but  he  did  not,  in  that  inventory  or  in  any  in- 
ventory, or  otherwise,  at  any  time  include  any  of  the  afore- 
said property;  and  when  he  applied  for  and  obtained  a  final 
discharge  frora  his  trust,  he  falsely  stated  in  his  petition,  and 
represented  to  the  court,  that  he  had  returned  a  full  and  true 
inventory  of  all  the  estate  of  plaintiff  which  had  come  into 
his  hands  as  guardian,  and  paid  over  and  delivered  the  same 
to  the  plaintiff. 

This  condition  of  things  continued  until  July,  1885,  the 
plaintiff  all  the  time  during  his  minority,  and  afterwards, 
relying  implicitly  on  the  statements  and  representations  of 
defendant  concerning  plaintiff's  property  rights  and  the  con- 
dition of  his  father's  estate,  and  h;iving  no  means  of  ascer- 
taining the  falsity  of  such  statements  and  representations. 

In  the  last-naraed  month,  difficulties  and  disputes  arose 
between  the  parties,  and  the  plaintiff  then  left  the  household 
of  defendant,  and  ceased  to  be  a  member  of  his  family,  or 
to  have  friendly  or  confidential  relations  with  hira.  "  There- 
upon this  plaintiff,  in  interviews  with  persons  who  had  acted 
in  the  capacity  of  servants  upon  the  ranchos  belonging  to  his 
said  father,  for  the  first  time  ascertained  that  his  father,  dur- 
ing his  lifetime,  had  the  interests  in  said  real  and  personal 
property  as  particularly  hereinabove  set  forth,  and  that  said 
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property  was  in  the  custody,  care,  and  management  of  the 
■defendant  at  the  time  of  the  death  of  his  said  father;  and  this 
plaintiff  was  then,  for  the  first  time,  directed  to  one  Augustin 
Janssens,  who  carried  on  business  in  the  said  county  of  Santa 
Barbara  during  the  married  lifetime  of  the  said  Caesario 
Lataillade,  deceased,  and  at  the  time  of  the  purchase  of  the 
€aid  ranchos,  who  then,  for  the  first  time,  showed  this  plain- 
tiff, by  entries  in  his  commercial  books  regularly  kept  in  his 
business,  wherein  his  daily  transactions  were  entered  at  the 
time  they  took  place,  that  he  had  acted  as  the  agent  of  the 
said  Csesario  Lataillade  in  respect  to  the  payment  of  the  pur- 
•chase-money  of  said  ranchos;  and  plaintiff  avers  that  said 
account-books  and  the  statements  of  said  Janssens  then  and 
there  disclosed  to  this  plaintiff  that  his  father  was  the  owner 
of  said  ranchos,  and  that  he  was  the  real  purchaser  thereof 
and  the  owner  of  the  said  cattle  thereon." 

Shortly  after  these  discoveries,  plaintiff  demanded  of  de- 
fendant a  full  accounting  of  all  his  dealings  with  the  property 
of  the  deceased  Lataillade  since  his  death,  and  the  increase 
thereof,  but  defendant  refused,  and  still  refuses,  to  render  to 
plaintiff  any  such  account,  or  any  account  whatever,  in  rela- 
tion to  the  said  property.  The  proceeds  of  the  cattle  and 
lands  disposed  of  by  defendant,  as  aforesaid,  are  still  in  his 
hands,  and  plaintiff  is  the  owner  of  and  entitled  to  the  one- 
«ixth  part  thereof,  together  with  the  increase  and  profits  aris- 
ing therefrom. 

The  complaint  was  filed  on  the  twenty-first  day  of  Febru- 
ary, 1887,  and  the  prayer  was.  that  defendant  be  compelled 
to  account  for  all  his  dealings  and  transactions  with  the  said 
property,  and  the  proceeds  and  increase  thereof;  that  he  be 
charged  interest  on  all  sums  of  money  received  by  him  from 
the  sales  of  the  property,  compounded  annually;  and  that 
plaintiff  have  judgment  for  such  amount  as  he  may  be  found 
entitled  to. 

The  demurrer  was  upon  the  grounds  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action;  that  several 
causes  of  action  were  improperly  united,  and  not  separately 
stated;  that  the  complaint  did  not  state  facts  sufiicient  to 
constitute  a  cause  of  action,  for  the  reason  that  it  appeared 
on  the  face  thereof  that  the  cause  of  action  was  barred  by  the 
statute  of  limitations  and  by  the  plaintiff's  laches;  and  that 
the  complaint  was  ambiguous,  unintelligible,  and  uncertain 
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in  several  particulars.     It  does  not  appear  upon  what  ground 
the  demurrer  was  sustained. 

1.  The  respondent  contends  that  the  probate  court  had 
exclusive  jurisdiction  to  compel  defendant  to  account  as 
guardian,  and  that  its  decree,  settling  his  accounts  and  dis- 
charging him  from  his  trust,  was  final  and  conclusive;  and  in 
support  of  this  position  numerous  authorities  are  cited.  This 
is  undoubtedly  the  general  rule  applicable  to  the  settlement 
of  the  accounts  of  guardians,  executors,  and  administrators, 
but  we  do  not  think  it  applicable  to  a  case  like  this.  Here, 
if  the  averments  of  the  complaint  are  true,  —  and  they  must 
be  assumed  to  be  so  for  the  purposes  of  this  decision,  —  none 
of  the  matters  now  in  controversy  were  passed  upon  in  the 
settlement,  for  the  reason  that  the  guardian  intentionally  and 
fraudulently  concealed  from  the  court  and  his  ward  the  fact 
that  the  latter  had  then,  or  ever  had,  any  interest  in  the  prop- 
€rty  in  question.  The  cases  cited  state  and  apply  the  general 
rule,  but,  so  far  as  we  have  discovered,  no  one  of  them  goes 
to  the  extent  of  holding  that  such  a  settlement  can  shield 
a  guardian  from  afterwards  being  called  upon  in  a  court  of 
equity  to  account  for  the  property  so  concealed.  The  rule 
applicable  to  the  case  is  correctly  stated  in  Griffith  v.  Godey, 
113  U.  S.  89.  In  that  case,  Mr.  Justice  Field,  in  delivering 
the  opinion  of  the  court,  said:  "It  is  well  established  that  a 
settlement  of  an  administrator's  account,  by  the  decree  of  a 
probate  court,  does  not  conclude  as  to  property  accidentally 
or  fraudulently  withheld  from  the  account.  If  the  property 
be  omitted  by  mistake,  or  be  subsequently  discovered,  a  court 
of  equity  may  exercise  its  jurisdiction  in  the  premises,  and 
take  such  action  as  justice  to  the  heirs  of  the  deceased  or  to 
the  creditors  of  the  estate  may  require,  even  if  the  probate 
court  might,  in  such  case,  open  its  decree  and  administer 
upon  the  omitted  property.  And  a  fraudulent  concealment 
of  property,  or  a  fraudulent  dispositfon  of  it,  is  a  general  and 
always  existing  ground  for  the  interposition  of  equity."  And 
see  Estate  of  Hudson,  63  Cal.  454;  Dean  v.  Superior  Court,  63 
Cal.  473;  In  re  Cahalan,  70  Cal.  604;  Tobelman  v.  Hilde- 
brandt,  72  Cal.  316. 

2.  In  support  of  the  second  ground  of  demurrer,  it  is 
claimed  that  the  transactions  in  regard  to  the  land  and  cat- 
tle were  entirely  distinct,  and  involved  different  facts,  and 
that  they  constituted  two  distinct  causes  of  action,  which 
should  have  been  separately  stated.     But  as  we  read  the 
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complaint,  it  states  only  one  cause  of  action,  namely,  for  an 
accounting  as  to  moneys  received  by  defendant,  and  in  part 
held  by  him  in  trust  for  plaintifif.  The  money  received  con- 
stituted in  defendant's  hands  a  single  fund,  though  derived 
from  sales  of  real  and  personal  property,  and  received  at  dif- 
ferent times. 

3.  The  third  ground  of  demurrer  seems  to  be  the  one 
mainly  relied  upon  as  justifying  the  ruling  of  the  court,  and 
it  is  very  elaborately  discussed  by  counsel. 

The  code  provides  that  an  action  for  relief  on  the  ground  of 
fraud  or  mistake  must  be  commenced  within  three  years;  but 
the  cause  of  action  in  such  case  is  not  deemed  to  have  ac- 
crued until  the  discovery  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud  or  mistake:  Code  Civ.  Proc,  sec.  338, 
Bubd.  4. 

Was  the  cause  of  action  in  this  case  saved  from  the  bar  of 
the  statute  by  this  section?  Counsel  for  respondent  earnestly 
contend  that  it  was  not,  for  several  reasons. 

(a.)  It  is  urged  that  the  action  was  not  one  for  relief  on 
the  ground  of  fraud.  It  is  true,  the  action  was  for  an  ac- 
counting, but  the  grievance  complained  of  was,  that  defend- 
ant knowingly  received  and  held  moneys  in  trust  for  plaintiff^ 
and  appropriated  the  same  to  his  own  use,  and  at  all  times 
fraudulently  concealed  from  plaintiff  the  fact  that  he  had 
ever  received  or  held  any  such  moneys,  or  any  money  in 
which  plaintiff  had  any  interest.  It  seems  to  us,  therefore, 
that  the  averments  make  a  case  of  the  class  provided  for  in 
the  section  of  the  code  above  cited. 

(6.)  It  is  urged  that  the  averments  respecting  the  discovery 
of  the  fraud  are  wholly  insufficient.  It  is  said  that  a  party 
seeking  to  avoid  the  bar  of  the  statute  on  account  of  fraud 
must  show  that  he  used  due  diligence  to  detect  it,  and  if 
he  made  any  particular  discovery,  should  state  when  it  was 
made,  what  it  was,  how  it  was  made,  and  why  it  was  not 
made  sooner;  and  further,  that  one  will  be  presumed  to  have 
known  whatever  with  reasonable  diligence  he  might  have 
ascertained  concerning  the  fraud  of  which  he  complains. 

The  foregoing  propositions  seem  to  be  well  supported  by  the 
authorities:  Wood  v.  Carpenter^  101  U.  S.  140;  Badger  v.  Bad- 
ger, 2  Wall.  94;  Hecht  v.  Slaney,  72  Cal.  367.  And  the  ques- 
tion is,  whether  or  not,  in  view  of  them,  the  averments  of  the 
complaint  are  sufficient. 

It  must  be  observed  that  the  relations  of  the  partiei  were 
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such  as  would  naturally  inspire  trust  and  confidence  on  the 
part  of  the  plaintiff  in  the  defendant.  The  defendant  was 
plaintiff's  step-father  and  guardian,  and  brought  him  up  in 
his  own  family  and  as  his  own  son.  Plaintiff  always,  up  to 
the  time  of  the  rupture  in  1885,  placed  implicit  confidence  in 
whatever  defendant  told  him,  and  never  doubted  its  truth. 
He  had  no  knowledge,  and  no  reason  to  suspect,  that  a  fraud 
was  being  practiced  upon  him.  There  was  nothing,  therefore, 
to  put  him  upon  inquiry,  and  under  such  circumstances  we 
do  not  see  how  it  can  be  said  that  he  failed  to  use  due  diligence 
to  detect  the  fraud,  or  how  he  can  be  presumed  to  have  known 
anything  concerning  it.  The  complaint  does  state,  we  think, 
when  the  discovery  was  made,  and  what  it  was,  and  how  it 
was  made,  and  why  it  was  not  made  sooner.  It  is  claimed, 
however,  that  the  averments  as  to  the  discovery  were  of  mere 
conclusions  of  law,  and  not  of  the  facts. 

It  is  true  that  pleadings  should  state  the  ultimate  facts, 
and  not  the  probative  facts  or  conclusions  of  law.  But  what 
are  ultimate  facts,  and  what  conclusions  of  law,  are  often 
mixed  and  uncertain  questions:  Levins  v.  Rovegno,  71  Cal. 
273;  Turner  v.  White,  73  Cal.  299.  The  same  averment  may 
be  of  a  fact  or  of  a  conclusion  of  law,  according  to  the  con- 
text. We  think  the  averments  here  complained  of  should  be 
held  sufficient  as  statements  of  fact. 

(c.)  Conceding  all  that  has  been  said  to  be  true,  it  is  fur- 
ther contended  that  no  cause  of  action  against  the  defendant 
respecting  the  two  ranches  or  their  proceeds  is  shown. 

The  argument  on  this  point,  briefly  stated,  is  as  follows: 
According  to  the  averments  of  the  complaint,  plaintifTs  father 
purchased  the  ranches  with  his  own  funds;  but,  at  his  request, 
the  conveyances  thereof  were  made  to  his  wife,  who  thereafter 
held  the  same  as  community  property.  Being  community 
property,  the  title  to  the  ranchos,  under  the  Mexican  law  then 
in  force,  upon  the  death  of  the  hbsband  immediately  de- 
scended to  and  became  vested  in  the  widow  and  children, 
without  the  necessity  of  any  administration:  De  la  Guerra  v. 
Packard,  17  Cal.  183;  Scott  v.  Ward,  13  Cal.  459.  The  plain- 
tiff and  his  mother  became  tenants  in  common  of  the  prop- 
erty, and  were  such  at  the  time  of  the  alleged  sale  thereof 
The  mother  had  no  power  to  sell  or  convey  the  plaintiff's  in- 
terest, and  there  is  nothing  to  show  that  she  attempted  to  do 
BO.  And  if  she  did,  the  deeds  did  not  pass  or  affect  his  inter- 
est in  any  way.     He  could  afterwards  have  asserted  his  right 
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thereto  just  as  well  as  if  no  deeds  had  been  made,  and  pos- 
sibly could  do  60  now.  The  purchase-money  received  was 
therefore  the  money  of  the  mother,  in  which  the  plaintiflF  had 
no  interest. 

This  argument  seems  to  be  sound,  and  the  conclusions 
reached  correct. 

A  similar  claim  is  made  in  regard  to  the  cattle  and  their 
proceeds,  but  we  do  not  think  it  can  be  sustained.  The  de- 
fendant sold  all  the  cattle  and  received  all  of  the  purchase- 
money,  and  converted  the  same  to  his  own  use.  As  to  the 
plaintiff's  interest,  the  sale  was  a  conversion;  but  he  could 
waive  the  tort,  and  sue  in  assurnpsit  for  his  share  of  the  pur- 
chase-money, or,  under  the  circumstances  shown  here,  for  an 
accounting:  Pomeroy's  Remedies  and  Remedial  Rights^  sec. 
110. 

4.  We  see  nothing  in  the  fourth  ground  of  demurrer  call- 
ing for  special  consideration.  As  we  read  the  complaint,  it  is 
not  ambiguous,  unintelligible,  or  uncertain  in  any  material 
respect. 

We  advise  that  the  judgment  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer. 

Temple,  C,  and  Fitzgerald,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrer. 

Rehearing  denied.  


GXMRDIAN     AND    WaRD  —  CONCLUSIVENESS    OF    SETTLEMENTS.  —  WheW 

fraud  exists,  settlements  of  guardians  do  not  bind  their  wards:  McConkey  v. 
Cockey,  69  Md.  286.  Settlements  may  be  set  aside  for  fraud:  Wainwrijld,  v. 
Smith,  117  Ind.  414;  Line  v.  Lawder,  122  Ind.  548;  Slanter  v.  Favorite,  107 
Ind.  291;  57  Am.  Rep.  106;  Grumpier  v.  Deens,  85  Ala.  149.  But  in  the 
absence  of  fraud,  settlements  of  guardians  are  conclusive:  Davia  v.  Harjler, 
40  Kan.  187.  And  even  in  the  case  of  fraud,  acquiescence  by  the  ward  for 
four  years  precludes  him  from  impeaching  a  settlement  as  against  the  surety, 
although  the  guardian  was  insolvent:  Aaron  v.  Mendel,  78  Ky.  427;  39  Am. 
Kep.  248,  and  note. 

Guardian  and  Ward  —  Statute  of  Limitations.  —  An  action  against 
a  guardian  for  failure  to  account  for  moneys  due  his  ward  is  barred  in  six 
years  after  the  majority  of  the  ward:  Lambert  v.  Billheimer,  125  Inl.  519. 
Laches  cannot  be  imputed  to  a  ward  who  institutes  action  against  his  guar- 
dian as  soon  as  he  discovers  the  fraud:  McConkey  v.  Cockey,  69  Md.  286. 
Fraud  in  a  guardian's  conveyance  is  presumed  to  be  discovered  as  soon  as 
ihe  deed  is  recorded,  and  seven  years  thereafter  the  ward  cannot  set  it  aside 
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on  the  plea  of  nob  knowing  of  the  fraud,  the  action  being  otherwise  barred 
by  the  statute  of  limitations:  Francis  v.  Wallace,  77  Iowa,  373, 

Limitations  of  Actions  —  Fraud.  —  The  rule  is,  that  the  statute  of  lim- 
itations will  begin  to  run  in  cases  of  fraud  only  from  the  date  of  discovering 
such  fraud,  or  from  such  a  time  as  it  could  or  ought  to  have  been  discovered 
by  reasonable  diligence:  Jacobs  v.  Snyder,  76  Iowa,  522;  14  Am.  St.  Rep.  235, 
and  note;  Lang  Syne  etc  Co.  v.  Ross,  20  Nev.  127;  19  Am.  St.  Rep.  337,  and 
note;  State  v.  Wichita  L.  etc.  Co.,  73  Tex.  450;  Carrier  v.  Chicago  etc.  B'y 
Co.,  79  Iowa,  80;  but  a  failure  to  use  such  diligence  may  be  excused  when 
there  exists  a  relation  of  trust  and  confidence  between  the  parties,  rendering 
it  the  duty  of  the  party  committing  the  fraud  to  disclose  to  the  other  the 
truth,  and  when  it  was  through  the  acts  of  the  former  that  the  latter  was 
induced  to  refrain  from  inquiry:  Gillet  v.  Wiley,  126  111.  310;  9  Am.  St. 
Rep.  587.  But  where  a  debtor,  by  fraud,  obtained  a  receipt  in  full  from  his 
creditor,  an  action  by  such  creditor  for  a  balance  claimed  to  be  due,  brought 
more  than  three  years  after  the  cause  of  action  accrued,  but  within  three 
years  after  discovery  of  the  fraud,  was  decided  as  being  barred  by  the  stat- 
ute of  limitations:  Jaffray  v.  Bear,  108  N.  C.  165. 

Fraud  —  Plradino.  —  Fraud  and  the  facts  constituting  fraud  must  gen- 
erally  be  specifically  pleaded:  Kingman  etc.  R.  R.  Co.  v.  Quinn,  45  Kan.  477; 
De  Votie  v.  McGerr,  15  Col.  467;  22  Am.  St.  Rep.  426,  and  note;  Andrews  v. 
King  Co.,  1  Wash.  46;  22  Am.  St.  Rep.  136,  and  note.  And  this  rule  has  been 
applied  to  the  pleading  of  fraud  as  an  excuse  for  not  bringing  an  action  withm 
the  period  fixed  for  bringing  it  by  statute:  Duncan  v.   Williams,  89  Ala.  341. 

Husband  and  Wife — Communitt  Property. — The  death  of  either 
spouse  terminates  the  community,  and  the  succession  becomes  seised  of  one 
undivided  half  of  the  community  property:  Webre  v.  Lorio,  42  La.  Ann.  178. 

CoNVEBsiON,  What  Acts  Constitute:  See  extended  note  to  Boiling  v. 
Kirhy,  24  Am.  St.  Rep.  795-S19. 

Contracts  —  Torts.  — As  to  when  and  under  what  circumstances  a  party 
may  waive  a  tort  and  sue  in  assumpsit,  see  note  to  Webster  v.  Drinhioater,  17 
Am.  Deo.  242-247,  wherein  is  discussed  actions  for  conversion  of  property. 


Hewitt  v.  Dean. 

[91  California,  617.] 
w  (TPOMBNT  —  Restitution  after  Modification.  —  If  a  judgment  is  modified 
on  appeal  by  reducing  the  amount  of  tlie  recovery,  the  appellant  is  not 
entitled  to  have  a  sale  made  of  the  property  to  a  party  to  the  action,  for 
an  amount  less  than  the  judgment  as  modified,  vacated,  though  the  stat- 
ute declares  that  when  a  judgment  or  order  is  reversed  or  modified,  tiie 
appellate  court  may  make  complete  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment  or  order. 

Victor  Montgomery^  for  the  appellants. 

Ray  Billingsley,  for  the  respondent. 

Harrison,  J.  Motion  on  behalf  of  the  appellants  to  set 
aside  a  sale  of  property  made  under  the  judgment  at  the  in- 
••.aice  of  the  respondent. 
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The  court  below  rendered  judgnient  in  favor  of  the  plaintiff 
and  against  the  defendants  for  the  sum  of  $3,149.60,  the 
amount  of  the  promissory  note  sued  on,  and  $300  attorney's 
fees,  and  directed  that  the  lands  mortgaged  to  secure  the 
same  be  sold  by  the  sheriff.  From  this  judgment  the  defend- 
ants appealed  to  this  court,  but  did  not  file  an  undertaking 
staying  proceedings  upon  the  judgment  appealed  from.  After 
the  appeal  was  taken,  the  plaintiff  caused  an  or^er  of  sale  to 
issued  upon  the  judgment,  and  at  a  sale  thereunder,  made 
August  8,  1890,  purchased  the  the  mortgaged  premises  for  the 
sum  of  three  thousand  dollars,  which  was  credited  upon  the 
amount  of  the  judgment.  Upon  the  determination  of  the  ap- 
peal in  this  court,  the  court  below  was  directed  "  to  modify 
the  judgment  by  reducing  the  amount  allowed  for  attorney's 
fees  to  $125,  as  of  the  date  the  judgment  appealed  from 
was  entered,"  and  as  so  modified  the  judgment  was  to  stand 
affirmed. 

Section  957  of  the  Code  of  Civil  Procedure  provides:  "  When 
the  judgment  or  order  is  reversed  or  modified,  the  appellate 
court  may  make  complete  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment  or  order,"  etc.  This 
provision  has  been  a  part  of  the  rule  of  procedure  in  this  state 
since  June,  1853:  Stats.  1853,  p.  289;  Practice  Act,  sec.  345. 
In  Farmer  v.  Rogers,  10  Cal.  835,  the  supreme  court,  constru- 
ing this  provision,  say:  "It  applies  only  to  those  cases  where 
the  judgment  operates  upon  specific  property  in  such  a 
manner  that  its  title  is  not  changed,  as  by  directing  the  pos- 
session of  real  estate,  or  the  delivery  of  documents,  or  of  par- 
ticular personal  property  in  the  hands  of  the  defendant,  and 
the  like."  In  that  case,  however,  the  sale  under  the  judg- 
ment appears  to  have  been  made  to  parties  other  than  the 
plaintiffs  in  the  action,  and  in  that  respect  differs  from  the 
case  under  consideration;  but  the  language  of  the  court  is 
general  in  its  statement  of  the  application  of  the  provision. 

The  provision  of  the  code  under  which  the  relief  is  sought 
authorizes  this  court  to  make  restitution  "  of  all  property  and 
rights  lost  by  the  erroneous  judgment,"  in  case  the  judgment 
appealed  from  is  reversed  or  modified.  The  judgment  in  the 
present  case  was  hot  reversed,  nor  was  it  modified  to  such  an 
extent  that  the  defendants  can  be  said  to  have  *'  lost "  any 
property  or  rights  thereby.  The  judgment  as  originally  en- 
tered was  for  the  sum  of  $3,492.50,  besides  costs  of  suit,  and 
it  was  modified    by  the  judgment  of  this  court  by  merely 
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striking  therefrom  the  sum  of  $175,  and  in  other  respects  waa 
affirmed,  whereas  the  sum  for  which  the  property  was  sold 
was  only  $3,000. 

The  rule  under  which  property  bid  in  by  the  plaintiflF  at  an 
«xecution  sale  under  his  judgment  is  restored  to  the  defend- 
ant if  the  judgment  be  afterwards  reversed  has  no  application. 
In  such  a  case  the  reversal  of  the  judgment  is  a  judicial  de- 
termination that  the  plaintiff  was  not  entitled  to  the  judg- 
ment, and  it  would  be  contrary  to  reason  to  hold  that  the 
defendant  should  not  be  restored  to  the  estate  which  had  been 
taken  from  him  by  the  plaintiff  under  a  process  of  law,  for 
the  purpose  of  satisfying  a  demand  which  it  was  afterwards 
judicially  determined  he  did  not  owe.  If  the  judgment  is 
reversed,  there  would  be  no  foundation  for  the  title  under 
which  the  plaintiff  claims  to  hold  the  property  of  the  defend- 
ant, and  he  must  surrender  it.  For  such  purpose,  however, 
he  must  make  application  to  the  court  out  of  which  the  pro- 
cess issued.  That  court  is  the  custodian  of  the  records  in  the 
suit,  and  is  the  proper  tribunal  to  supervise  the  action  of  its 
officers  in  enforcing  its  judgments,  or  to  cause  restitution  to 
be  made  of  property  improperly  applied  in  satisfaction  of  its 
judgments.  Unless,  however,  the  judgment  is  reversed,  the 
principle  does  not  apply,  and  upon  a  modification  of  the 
judgment  to  such  an  extent  merely  that  the  defendant  is 
thereby  relieved  from  only  a  part  of  the  judgment,  it  cannot 
be  said  that  he  has  "lost"  any  property  or  rights  "  by  the 
erroneous  judgment,"  unless  more  of  his  property  has  been 
taken  than  the  amount  for  which  the  judgment  has  been 
affirmed.  In  the  present  case,  inasmuch  as  it  appears  from 
the  affidavit  on  behalf  of  the  defendants  that  property  amount- 
ing to  only  three  thousand  dollars  has  been  taken  in  part  sat- 
isfaction of  a  judgment  amounting  to  a  much  greater  sum, 
it  would  be  not  in  accordance  with  either  equity  or  the  pro- 
visions of  the  code  to  order  the  property  to  be  restored  to 
them. 

The  motion  is  denied.        

Appeal  —  Judgments. — For  a  discussion  of  the  rights  of  restitution  of 
persons  dispossessed  under  judgments  afterwards  set  aside  or  reversed,  see 
Quan  Wo  Chung  Co.  v.  LaumeisUr,  83  CaL  384;  17  Am.  St.  Rep.  261,  and 
extended  note  264-268. 
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Stevenson  v.  Colgan. 

[91  California,  649.] 

OoNSTmmoirAL  Law — Looking  behind  Statute  to  Sbk  whether  It  is 
Constitutional.  —  If  a  statute  appears  on  its  face  to  be  constitutional 
and  valid,  the  court  cannot  inquire  into  the  motives  of  the  legislature, 
or  the  consideration  upon  which  it  was  founded,  and  then  disregard  it 
if  it  would  have  been  unconstitutional  had  auch  circumstances  or  consid* 
eration  appeared  on  its  face. 

OoMSTiTUTiONAL  Law.  —  STATUTE  CANNOT  BE  As3AiLED  AS  GnT  and  de- 
clared void  as  in  violation  of  a  clause  of  the  constitution  forbidding  the 
making  of  any  gift,  when  the  purpose  of  the  statute  as  disclosed  by  it» 
contents  is   proper  and  within  the  legislative  power. 

Constitutional  Law. — Gifts.  —  A  Statute  does  not  Appear  to  bf 
Void  as  a  Gift  from  the  fact  that  it  directed  a  designated  sum  to  b» 
paid  monthly  to  a  particular  person  in  full  satisfaction  of  all  claims  ha 
may  have,  or  claim  to  have,  against  the  state,  such  payments  to  ceas* 
should  he  die  before  the  expiration  of  the  time  named* 

Barham  and  Bolton,  for  the  appellant. 

Oeorge  A.  Wentworth  and  A.  P.  Van  Duzer^  for  the  respond- 
ent. 

De  Haven,  J.  This  is  an  application  for  a  writ  of  man- 
damus to  be  directed  to  the  defendant  as  state  controller,  com- 
manding him  to  draw  a  warrant  on  the  state  treasurer  for  the 
sum  of  $125,  to  which  amount  petitioner  claims  he  is  entitled 
by  virtue  of  the  provisions  of  an  act  of  the  legislature  approved 
March  31,  1891.  The  act  is  entitled  "An  act  for  the  relief  of 
Jonathan  D.  Stevenson,  and  to  appropriate  money  therefor," 
and  so  far  as  necessary  to  be  stated  here,  it  is  as  follows:  — 

"  Sec.  1.  The  sum  of  $125  per  month,  payable  monthly,  for 
the  period  of  twenty-one  months,  is  hereby  appropriated  out 
of  any  moneys  in  the  state  treasury  not  otherwise  appropriated, 
for  the  relief  of  Colonel  Jonathan  D.  Stevenson;  provided, 
however,  that  said  appropriation  shall  cease  upon  the  death 
of  said  Stevenson,  if  he  shall  die  before  said  period  has 
elapsed;  the  sums  paid  under  the  provisions  of  this  act  to  be 
accepted  by  the  said  Stevenson  in  full  payment  and  satisfac- 
tion of  all  claims  of  every  kind  and  nature  that  he  may  have, 
or  claim  to  have,  against  said  state  for  services  or  otherwise." 

The  answer  of  the  defendant  alleges  that  petitioner  never  at 
any  time  had  or  has  "  any  claim  of  any  kind  or  nature  what- 
soever against  the  state  of  California  for  services  rendered,  or 
for  any  other  thing  done,  had,  or  performed  by  the  said  Jon- 
athan Stevenson,  or  for  anything  of  value  furnished  to  the 
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state  of  California,"  and  that  the  appropriation  made  by  the 
said  act  of  the  legislature  was  intended  as  a  gift  to  the  peti- 
tioner. 

The  answer  then  proceeds  in  an  informal  way  to  allege  that 
prior  to  the  admission  of  California  as  a  state,  the  petitioner 
expended  money  and  performed  services  "in  surveying  and 
preparing  charts  of  the  bay  of  Suisun  and  the  Sacramento 
and  San  Joaquin  rivers,"  and,  in  substance,  avers  that  this- 
service  and  expenditure  of  money  constitute  the  foundation 
of  petitioner's  alleged  claim  against  the  state,  and  for  which 
the  appropriation  contained  in  the  act  referred  to  was  made. 

A  demurrer  to  the  answer  was  sustained  by  the  court  below^ 
and  thereupon  judgment  was  rendered  in  favor  of  petitioner^ 
as  demanded  in  his  petition.     The  defendant  appeals. 

Section  31  of  article  4  of  the  constitution  provides  that  the 
legislature  shall  have  no  power  "  to  make  any  gift,  or  authorize 
the  making  of  any  gift,  of  any  public  money  or  thing  of  value 
to  any  individual,"  and  section  32  of  the  same  article  also 
declares:  "The  legislature  shall  have  no  power  to  grantor 
authorize  any  county  or  municipal  authority  to  grant  any 
extra  compensation  or  allowance  to  any  public  officer,  agent, 
servant,  or  contractor,  after  service  has  been  rendered  or  a  con- 
tract has  been  entered  into  and  performed  in  whole  or  in  part." 

By  these  provisions  of  the  constitution,  there  is  denied  ta 
the  legislature  the  right  to  make  direct  appropriations  to  indi- 
viduals from  general  considerations  of  charity  or  gratitude^ 
or  because  of  some  supposed  moral  obligation  resting  upon 
the  people  of  the  state,  and  such  as  a  just  and  generous  man, 
although  under  no  legal  liability  so  to  do,  might  be  willing 
to  recognize  in  his  dealings  with  others.  It  was  because 
of  abuses  which  had  crept  into  legislation  by  reason  of  the 
unlimited  power  theretofore  exercised  by  the  legislature  in 
determining  what  individual  claims^ should  be  recognized  by 
private  statute,  and  to  relieve  in  some  degree  legislators  from 
the  importunities  of  persons  interested  in  securing  such  ap-^ 
propriations,  that  the  power  of  the  legislature  was  thus  lim- 
ited by  the  present  constitution  of  this  state.  In  this  view^ 
there  can  be  no  doubt  that  if  the  facts  are  as  alleged  in  the 
answer  of  defendant,  the  act  under  consideration  ought  never 
to  have  been  passed.  But  these  facts  do  not  appear  upon  the 
face  of  the  act  itself,  and  the  question  is  thus  presented,, 
whether  it  is  competent  for  the  court  in  this  or  any  form  of 
action  to  receive  evidence  aliunde  to  establish  such  facts,  and 
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thus  to  impeach  and  overthrow  a  law  which,  upon  its  face  and 
independent  of  proof,  is  presumptively  valid.  This  case  as 
thus  presented  is  to  be  distinguished  from  those  in  which  it 
has  been  held  that  the  court  may  look  into  the  journals  of  the 
legislature  for  the  purpose  of  determining  whether  a  statute 
was  in  fact  passed  by  the  requisite  votes  required  by  the  con- 
stitution. In  such  cases  the  question  is,  whether  the  law  was 
in  fact  enacted,  and  not  whether  the  legislature,  in  passing 
the  statute,  properly  discharged  its  duty  by  the  preliminary 
ascertainment  of  facts  which  alone  would  justify  such  legis- 
lative action. 

In  our  opinion,  the  question  which  we  have  stated  as  the 
one  for  decision  here  must  be  answered  in  the  negative. 
While  the  courts  have  undoubted  power  to  declare  a  statute 
invalid,  when  it  appears  to  them  in  the  course  of  judicial  ac- 
tion to  be  in  conflict  with  the  constitution,  yet  they  can  only 
do  so  when  the  question  arises  as  a  pure  question  of  law,  un- 
mixed with  matters  of  fact  the  existence  of  which  must  be 
determined  upon  a  trial,  and  as  the  result  of,  it  may  be,  con- 
flicting evidence.  When  the  right  to  enact  a  law  depends 
upon  the  existence  of  facts,  it  is  the  duty  of  the  legislature, 
before  passing  the  bill,  and  of  the  governor  before  approving 
it,  to  become  satisfied  in  some  appropriate  way  that  the  facts 
exist,  and  no  authority  is  conferred  upon  the  courts  to  hear 
evidence,  and  determine  as  a  question  of  fact  whether  these 
co-ordinate  departments  of  the  state  government  have  prop- 
erly discharged  such  duty.  The  authority  and  duty  to  ascer- 
tain the  facts  which  ought  to  control  legislative  action  are, 
from  the  necessity  of  the  case,  devolved  by  the  constitution 
upon  those  to  whom  it  has  given  the  power  to  legislate,  and 
their  decision  that  the  facts  exist  is  conclusive  upon  the 
courts,  in  the  absence  of  an  explicit  provision  in  the  constitu- 
tion giving  the  judiciary  the  right  to  review  such  action.  We 
therefore  hold,  that  in  passing  upon  the  constitutionality  of  a 
statute,  the  court  must  confine  itself  to  a  consideration  of 
those  matters  which  appear  upon  the  face  of  the  law,  and 
those  facts  of  which  it  can  take  judicial  notice.  If  the  law, 
when  thus  considered,  does  not  appear  to  be  unconstitutional, 
the  court  will  not  go  behind  it,  and,  by  a  resort  to  evidence, 
undertake  to  ascertain  whether  the  legislature,  in  its  enact- 
ment, observed  the  restrictions  which  the  constitution  imposed 
upon  it  as  a  duty  to  do,  and  to  the  performance  of  which  its 
members  were  bound  by  their  oaths  of  office. 
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"  If  evidence  was  required,  it  must  be  supposed  that  it  was 
before  the  legislature  when  the  act  was  passed,  and  if  any 
special  finding  was  required  to  warrant  the  passage  of  the 
particular  act,  it  would  seem  that  the  passage  of  the  act  itself 
might  be  equivalent  to  such  finding  ":  Cooley's  Constitutional 
Limitations,  187. 

This  view  seems  to  be  sustained  by  the  decisions  of  the 
highest  courts  of  other  states,  and  is  in  harmony  with  the 
central  idea  of  the  constitution  in  prescribing  the  indepen- 
dence and  equality  of  the  three  great  departments  of  the  state. 
The  following  are  some  of  the  cases  which,  in  principle,  sus- 
tain the  conclusion  we  have  reached:  Waterloo  Woolen  Mfg. 
Co.  V.  Shajiahan,  128  N.  Y.  845;  Rumsey  v.  People,  19  N.  Y. 
41;  Hovey  v.  Foster,  118  Ind.  502;  Lusher  v.  Scites,  4  W.  Va. 
11;  De  Camp  v.  Eveland,  19  Barb.  81. 

If  experience  shall  demonstrate  that  further  restriction  upon 
legislative  power  over  the  subject  of  appropriations  of  public 
money  is  necessary,  it  is  within  the  power  of  the  people  to  so 
amend  the  constitution  as  to  provide  that,  notwithstanding  an 
appropriation  made  by  the  legislature  for  its  payment,  the 
legality  of  every  claim  against  the  state  shall  or  may  be  the 
subject  of  judicial  investigation  as  to  the  facts  upon  which  it 
rests.  But,  in  the  absence  of  a  plain  direction  to  that  efiect, 
the  courts  are  not  authorized  to  institute  such  an  inquiry. 

As  already  stated,  the  act  in  question  does  not  show  upon 
its  face  the  nature  of  the  claim  which  the  petitioner  made 
against  the  state,  or  that  the  appropriation  thereby  made  is  a 
gift.  The  statute  is  unusual  in  form,  and  it  may  be  difficult 
to  assign  any  good  reason  for  the  singular  provision  that  the 
state  shall  discharge  by  monthly  installments  the  indebted- 
ness which  the  act  admits,  and,  in  the  event  of  petitioner's 
death  before  it  is  fully  paid,  shall  be  released  from  the  pay- 
ment of  any  balance  then  due;  but^this  does  not  aflfect  the 
question  of  the  power  of  the  legislature  to  so  provide,  nor  au- 
thorize the  court  to  declare  that  the  act  was  enacted  in  abso- 
lute disregard  of  the  constitution. 

Judgment  affirmed.  

Statutes  —  Constitutionality.  —  Motives  of  the  legislature  in  passing 
an  act  cannot  be  regarded  by  the  judiciary  upon  the  question  of  its  consti- 
tutionality: Mayor  etc.  qf  Baltimore  v.  State,  15  Md.  376;  74  Am.  Dec.  572, 
If  it  cannot  be  made  to  appear  that  the  statute  is  in  conflict  with  the  consti- 
tution, by  argument  deduced  from  the  language  of  the  law  itself,  or  from 
matters  of  which  the  court  can  take  judicial  notice,  the  act  must  stand: 
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People  V.  Durston,  119  N.  Y.  569;  16  Am.  St.  Rep.  859.  Courts  are  re- 
Inotant  to  consider  the  question  of  the  constitutionality  of  a  statute,  and 
all  reasonable  doubts  must  be  resolved  in  favor  of  its  constitutionality: 
Henderson  v.  Bobimon,  76  Iowa,  603;  State  v.  Hope,  100  Mo.  347;  Bush 
V.  IndianapoUSf  120  Ind.  476;  Cook  v.  Portland,  20  Or.  580;  Boies  v.  Gregory, 
89  Cal.  388;  Bingham  v.  Birmingham,  103  Mo.  345;  People  v.  Hayne,  S3  Cal. 
Ill;  17  Am.  St.  Rep.  211,  and  note.  When  the  words  of  a  statute  are  plain 
and  clear,  the  court  cannot,  even  to  give  effect  to  what  is  supposed  to  ba  th» 
intention  of  the  legislature,  put  a  construction  upon  its  provisions  not  war* 
nmted  by  th«  words  thereof:  State  r.  Simony  20  Or.  866. 


CASES 

IN  TH> 


SUPREME    COURT 


COLORADO. 


Chartrand  v.  Braob. 

[16  Colorado,  19.] 

IkSXTRANCB  —  BiNBFIT  SOCIETY —  CebtIFICATK  AS  CONTKACT  OF  InSURAITOB. 
—  The  Ancient  Order  of  United  Workmen,  so  far  as  it  is  engaged  in  th» 
business  of  life  insurance,  is  to  be  treated  in  law  as  a  mutual  life  iasar> 
ance  company;  and  a  certificate  of  membership  and  insurance  therein 
is  to  be  regarded  as  a  written  contract,  and,  so  far  as  it  goes,  it  is  th» 
measure  of  the  rights  of  all  parties. 

Iksurance  in  Benefit  Society  Treated  as  Will.  —  A  policy  of  life  in- 
surance in  a  mutual  benefit  society  is  in  the  nature  of  a  testament;  and 
in  construing  it,  the  court  will,  as  far  as  possible,  treat  it  as  a  will. 

Iksdrance  in  Beneft  Society  —  When  Vests  in  Beneficiary.  —  When 
a  certificate  of  insurance  in  a  mutual  benefit  society  provides  that  upon 
the  death  of  the  member  named  therein  the  insurance  shall  be  paid  ta 
his  wife,  or  in  case  of  her  death  to  his  children,  she  has  a  vested  right 
to  the  fund  upon  the  death  of  her  husband,  and  upon  her  subsequent 
death  the  fund  vests  in  her  administrator  as  part  of  her  estate. 

Action  on  a  certificate  of  insurance.  Sterling  D.  Rouse,  at 
the  time  of  his  death,  was  a  member  in  good  standing  of  the 
Ancient  Order  of  United  Workmen,  and  his  certificate  of 
membership  entitled  the  beneficiaj-y  named  therein  to  two 
thousand  dollars  insurance  on  his  life  at  the  time  of  his  death* 
The  disposing  clause  of  the  certificate  provided  that  such 
"  sum  shall  at  his  death  be  paid  to  his  wife,  Ella  A.  Rouse, 
and  in  case  of  her  death  to  Mary  E.,  Clara  D.,  and  Anna  L. 
Rouse,  children."  S.  D.  Rouse  died,  leaving  as  survivors  his 
wife  and  children,  and  before  the  insurance  money  had  been 
paid  to  the  wife,  she  also  died,  leaving  the  children  surviving. 
Brace,  the  appellee,  was  appointed  the  administrator  of  Ella 
A.  Rouse,  and  commenced  suit  against  the  society  to  recover 
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the  insurance  as  part  of  her  estate.  The  children  also  claimed 
the  insurance,  and  were  substituted  as  parties  defendant  to 
■enable  them  to  assert  their  claim  to  the  insurance  money. 
The  appellant  Mrs.  Mary  E.  Chartrand  was,  before  her  mar- 
riage, the  Mary  E.  Rouse  named  as  one  of  the  children  in  the 
certificate  of  insurance.  Judgment  was  rendered  in  favor  of 
the  plaintiff  and  administrator,  Brace,  on  the  pleadings,  and 
Mrs.  Mary  E.  Chartrand,  together  with  the  other  said  children, 
appealed. 

Charles  M.  Campbell  and  James  M.  North,  for  the  appel- 
lants. 

O.  F.  A.  Oreene,  for  the  appellee. 

Hayt,  J.  The  amended  answer  admits,  by  failing  to  deny, 
the  facts  as  stated  in  the  complaint,  and  for  the  purposes  of 
this  appeal  the  new  matter  set  up  in  this  answer  must  also  be 
taken  as  true.  Upon  these  facts,  the  position  of  appellee  is, 
that  upon  the  death  of  the  insured  the  right  to  the  fund  vested 
absolutely  in  the  wife,  Ella  A.  Rouse,  and  that  upon  her  death 
the  right  to  the  uncollected  fund  passed  as  part  of  her  estate 
to  her  administrator,  to  be  by  him  disposed  of  as  other  assets 
of  the  estate.  The  contention  of  appellant  is,  that  as  the  fund 
had  not  been  paid  over  or  collected  at  the  time  of  the  death 
of  the  wife,  the  right  thereto  became  vested  in  the  children 
under  the  terms  of  the  policy. 

The  certificate  is,  in  legal  contemplation,  a  policy  of  life 
insurance,  and  to  be  construed  as  such.  That  the  amount 
-can  only  be  collected  by  assessment  upon  members  of  the  as- 
sociation after  due  notice  of  death,  and  the  payment  of  such 
assessment  is  purely  voluntary,  can  make  no  difference.  The 
association,  so  far  as  it  is  engaged  in  the  business  of  life  in- 
surance, must  be  treated  in  law  as  a  mutual  life  insurance 
company.  The  certificate  is  to  be  regarded  as  a  written  con- 
tract, and,  so  far  as  it  goes,  it  is  the  measure  of  the  rights  of 
all  parties:  Bolton  v.  Bolton,  73  Me.  299;  Commonwealth  v. 
Wetherbee,  105. Mass.  149;  State  v.  Farmers^  etc.  Ass^n,  18  Neb. 
281;  Wiggin  v.  Knights  of  Pythias,  31  Fed.  Rep.  122;  Knights 
of  Honor  v.  Nairn,  60  Mich.  44;  State  Ins.  Co.  v.  Horner,  14 
Col.  391. 

Turning  to  the  policy  executed  in  this  case,  we  find  the 
-disposing  clause  to  be  couched  in  the  following  language: 
^*  Which  sum  shall  at  his  death  be  paid  to  his  wife,  Ella  A. 
House,  and  in  case  of  her  death  to  Mary  E.,  Clara  D.,  and 
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Anna  L.  Rouse,  children."  It  would  be  difficult  to  find  lan- 
guage to  more  clearly  and  definitely  fix  the  time  at  which  the 
right  to  this  money  vested  in  Ella  A.  Rouse  than  the  words 
"  at  his  death." 

It  is  claimed,  however,  that  the  words  following,  "  in  case 
of  her  death  to  Mary  E.,  Clara  D,,  and  Anna  L.  Rouse,  chil- 
dren," qualify  the  words  immediately  preceding,  and  that,^ 
when  construed  together,  they  give  to  the  children  a  right  to 
the  fund  so  long  as  the  same  is  capable  of  practical  identifi- 
cation and  control,  and  has  not  been  otherwise  appropriated 
by  the  wife,  although  the  wife  in  fact  survives  the  husband. 
But  the  plain  intent  of  the  language  of  the  policy  is  against 
such  construction.  The  words  "  which  sum  shall  at  his 
death  "  fix  the  time  at  which  the  right  to  the  fund  is  to  be 
determined,  and  the  words  following  provide  tor  the  payment 
to  the  children  in  case  the  wife  shall  not  be  living  at  that 
time.  The  children  were  only  to  receive  the  money  upon  the 
happening  of  certain  contingencies.  The  risk  taken  by  the 
association  was  upon  the  life  of  the  assured.  By  his  death, 
the  policy  became  fixed,  and  the  right  to  the  fund  vested. 
The  wife  having  survived  the  husband,  her  right  became 
absolute  by  the  express  terms  of  the  policy.  This  construc- 
tion finds  support  not  alone  in  the  language  of  the  contract, 
but  is  also  in  accordance  with  the  settled  policy  of  the  law, 
which  is,  to  favor  vested,  rather  than  contingent,  estates,  —  the 
first,  rather  than  the  second,  taker:.  King  v.  FricJc,  135  Pa.  St. 
575;  20  Am.  St.  Rep.  889;  Smith's  Appeal,  23  Pa.  St.  9;  Wum- 
rath  V.  McCormicJc,  51  Pa.  St.  504;  Felton  v.  Sawyer,  41  N.  H. 
202;  2  Redfield  on  Wills,  *253;  Union  Mut.  Ass'n  v.  Montgom- 
ery, 70  Mich.  587;  14  Am.  St.  Rep.  519. 

A  policy  of  life  insurance  is  in  the  nature  of  a  testament, 
and  although  not  a  testament,  in  construing  it  the  courts 
will,  so  far  as  possible,  treat  it  as  a  »will:  Bolton  v.  Bolton,  73 
Me.  299.  In  King  v.  Frick,  135  Pa.  St.  575,  20  Am.  St.  Rep. 
889,  an  absolute  devise  was  made  by  a  father  to  his  son, 
followed  by  a  proviso  to  the  efiect  that  in  case  the  devisee 
should  die  without  children,  grandchildren,  or  wife  living, 
the  estate  should  go  over.  The  words  "die  without  children," 
etc.,  were  held  to  refer  to  the  death  of  the  son  in  the  lifetime 
of  the  testator,  and  the  son,  having  survived  the  testator,  was 
declared  the  owner  of  the  fee. 

The  case  of  Union  Mut.  Ass^n  v.  Montgomery,  70  Mich.  587, 
14  Am.  St.  Rep.  519,  is  in  somo  respects  quite  analogous  to 
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the  case  at  bar.  It  was  provided  by  the  certificate  issued  in 
that  case  that  the  insurance  should  be  paid  to  the  son  and 
daughter  of  the  insured  equally,  if  living,  and  if  not  living, 
to  his  heirs;  in  case  of  the  death  of  either  the  son  or  daugh- 
ter, the  full  amount  was  to  be  paid  to  the  survivor;  and  the 
court  held  the  provision  as  to  survivorship  related  to  the  time 
of  the  death  of  the  donor.  And  it  appearing  that  both  bene- 
ficiaries were  living  at  that  time,  although  one  had  died  before 
the  payment  of  the  benefit,  his  executor  was  entitled  to  the 
share,  and  not  the  survivor.  In  the  course  of  the  opinion  the 
<30urt  said:  "  The  scheme  of  the  corporation  is  to  raise  a  fund 
which  shall  pass  to  designated  beneficiaries  at  the  death  of  the 
member.  The  right,  which  before  was  inchoate  and  contin- 
gent, becomes  vi^on  the  death  of  the  member  fixed  and  certain 

in  the  beneficiary The  time  of  payment  provided  for, 

namely,  ninety  days  after  the  death  of  the  member,  has  no 
reference  to  who  shall  take  as  survivor." 

So  in  the  case  at  bar,  we  are  of  the  opinion  that,  by  the 
express  terms  of  the  policy,  the  right  to  the  fund  became 
vested  in  Ella  A.  Rouse  upon  the  death  of  her  husband. 
Consequently,  upon  her  death,  the  fund  should  pass  to  the 
administrator  as  a  part  of  her  estate.  There  is  nothing  in 
the  constitution  or  by-laws  of  the  association,  as  pleaded,  to 
change  this  result.  Whatever  rights,  if  any,  may  have  been 
reserved  to  the  society  by  these  instruments  have  been 
waived  by  it,  and  the  fund  deposited  subject  to  the  order  of 
the  court. 

While  we  feel  that  our  conclusion  as  to  the  party  entitled 
to  the  fund  must  necessarily  follow  as  a  matter  of  law,  in  an- 
swer to  the  argument  of  counsel  based  upon  the  duty  of  the 
deceased  father  to  provide  for  his  children,  it  may  be  said 
that  it  was  equally  his  duty  to  provide  for  his  invalid  wife. 
She  was  the  person  having  the  strongest  claim  upon  his  es- 
tate and  bounty.  If  the  construction  contended  for  by  coun- 
sel be  adopted,  the  wife  could  not  use  the  fund,  no  matter  to 
what  extremity  she  may  have  been  driven  in  the  final  sick- 
ness intervening  between  the  death  of  her  natural  and  legal 
protector  and  her  own  death.  She  could  not,  by  anticipating 
the  payment  of  the  legacy,  surround  herself  with  the  things 
that  might  have  been  absolutely  necessary  to  sustain  her  life 
from  day  to  day. 

In  addition  to  this,  it  would  place  the  beneficiary  primarily 
entitled  to  the  fund  to  a  great  extent  within  the  power  of  the 
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-insurer.  For  instance,  by  withholding  payment,  the  bene- 
ficiary would  be  compelled  to  bring  suit  for  the  money,  the 
ultimate  decision  of  which  might  be  delayed  for  years;  and 
if  during  the  time  the  wife  should  die,  others  would  receive 
the  reward  of  her  endeavors  without  sharing  the  expense. 
Under  such  circumstances,  it  is  easily  to  be  seen  that  the  in- 
fiurance  corporation  or  association  could  compel  the  wife,  in 
many  instances,  to  accept  less  than  the  face  of  the  policy, 
rather  than  institute  a  suit,  no  matter  how  clear  her  right  of 
recovery  might  be. 

We  think  the  judgment  of  the  district  court  is  right,  and  it 
is  accordingly  affirmed. 

Mr.  Justice  Elliott  dissented  from  the  opinion  of  the  court,  and  con- 
tended that,  under  a  proper  construction  of  the  certificate  in  suit,  considered 
in  connection  with  the  circumstances  of  the  case,  the  insurance  money  vested, 
upon  the  death  of  Mrs.  Ella  A.  Rouse,  in  tlie  children  named  in  the  certifi- 
cate. A  former  opinion  in  the  case  had  been  unanimously  concurred  in  by 
the  court,  but  was  withdrawn  at  the  time  the  present  opinion  was  filed, 
and  Judge  Elliott,  in  registering  his  dissent,  adopted  the  former  opinion.  In 
that  opinion  it  was  said,  that  "while  the  certificate  is  to  be  construed  as  a 
contract,  nevertheless,  it  being  in  the  nature  of  a  policy  of  insurance,  —  a 
post-nioitem  provision  for  the  benefit  of  those  dependent  upon  the  assured 
for  support,  —  it  is,  like  the  provisions  of  a  will,  to  be  liberally  construed 
in  favor  of  those  who  may  naturally  be  presumed  to  have  been  the  objects 
of  their  father's  bounty." 

"It  is  claimed  by  counsel  for  the  administrator,  that  by  the  terms  of  the 
certificate  the  right  to  the  insurance  money  vested  in  Ella  A.  Rouse  imme- 
diately upon  the  death  of  her  husband.  This  claim  is  based  upon  the  words 
•of  the  certificate,  that  the  money  shall,  'at  his  death,  be  paid  to  his  wife, 
Ella.'  But  these  are  not  the  only  words  of  the  instrument  relating  to  that 
subject.  It  also  contains  the  words  'in  case  of  her  death';  that  is,  it  ia 
further  provided  that  in  case  of  the  death  of  the  wife,  Ella,  the  money  shall 
be  paid  to  Mary,  Clara,  and  Anna,  children  of  the  assured.  In  argument, 
however,  counsel  have  sought  to  maintain  the  administrator's  claim  by  con- 
struing the  certificate,  —  I.  As  though  the  children  were  not  named  therein 
as  beneficiaries;  and  2.  As  though  they  were  only  entitled  to  the  insurance 
in  case  the  wife  should  die  before  the  death  of  the  assured.  The  argument  is 
not  well  founded.  It  violates  an  elementary  rule  for  the  construction  of 
contracts,  in  that  it  does  not  give  efi'ect  to  the  whole  language  of  the  instru- 
ment. In  the  first  instance  it  omits,  and  in  the  second  adds,  important 
words.  The  effect  of  the  addition,  as  well  as  the  omission,  is  to  defeat  the 
clearly  expressed  intention  of  the  assured.  It  is  true,  the  certificate  was 
framed  so  that  the  wife's  right  vested  immediately  upon  her  husband's 
death;  but  such  right  was  not  indefeasible.  On  the  contrary,  it  was  subject 
to  be  divested  by  her  own  death.  The  certificate  expressly  provides  that 
in  case  of  the  wife's  death  the  insurance  shall  be  paid  to  the  children;  and 
thus  provision  was  made  for  the  vesting  of  the  cliildren's  rigiits  just  as 
surely  as  for  the  vesting  of  iier  own.  Tliis  last  provi:>ion  is  in  no  way  lim- 
ited or  qualified  as  to  the  time  of  her  death;  it  is  direct  and  unequivocal  to 
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the  effect  that  in  case  of  the  wife's  death,  either  before  or  after  the  death 
of  the  assured,  the  money  shall  be  paid  to  the  children  named  in  the  cer- 
tificate. The  intention  is  clear,  that  in  the  event  of  the  wife's  death  at  any 
time  while  the  insurance  money  should  be  unpaid,  so  as  to  be  capable  of 
practical  identification  and  control,  it  should  be  paid  to  the  children,  thus 
giving  them  the  greatest  advantage  that  could  arise  from  such  a  contin- 
gency, so  long  as  the  fund  should  not  be  otherwise  appropriated  by  the 
wife.  Thus  effect  is  given  to  the  entire  certificate,  without  doing  violence 
to  its  obvious  meaning  or  to  any  of  its  words,  and  thus  a  constructioa  is 
reached  in  accordance  with  well-settled  legal  rules,  as  well  as  in  harmony 
with  the  dictates  of  reason  and  humanity." 

"Reafling  the  certificate  in  the  light  of  the  extrinsic  circumstances  as 
•hown  by  the  amended  answer,  and  considering  the  condition  of  the  assured, 
and  of  the  different  members  of  his  family,  and  the  relations  they  sustain  to 
each  other  at  the  time  of  effecting  the  insurance,  no  one  can  doubt  for  a  mo- 
ment that  it  was  the  father's  intention  that  the  insurance  money  should  be 
paid  to  his  infant  daughters  in  case  his  invalid  wife  should  die  either  before 
his  own  death  should  occur  or  before  the  money  should  be  paid  to  her. 
These  children  were  his  legitimate  heirs,  dependent  upon  him  for  support, 
and,  next  after  his  wife,  the  natural  objects  of  his  bounty.  They  were  not 
the  cliildren  of  his  wife,  Ella,  and  could  not  inherit  from  her;  hence  we  per- 
ceive his  prudent  foresight,  as  well  as  fatherly  care,  in  causing  their  name* 
to  be  inserted  as  beneficiaries  in  the  certificate,  contingent  upon  his  wife's 
expected  death. 

"  If  anything  further  were  needed  to  strengthen  the  construction  we  have 
given  this  instrument,  the  objects,  purposes,  rules,  and  regulations  of  the 
benevolent  order  from  which  this  certifi.cate  of  insurance  emanated  might  be 
considered.  But  it  is  scarcely  necessary  to  invoke  cumulative  authority  to 
confirm  the  view  that  it  was  the  father's  intention,  in  case  of  his  wife's  death, 
that  the  insurance  money  should  go  to  his  doubly  orphaned  minor  children, 
instead  of  the  administrator  of  the  deceased  wife,  either  for  the  payment  of 
her  debts,  or  for  the  benefit  of  her  heirs,  who  were  to  him  as  strangers,  hav- 
ing no  special  claim  upon  his  fortune,  bis  benevolence,  or  the  fruity  of  his 
labor." 

Mr.  Justice  Elliott  then  said,  that  without  questioning  the  correctness  of 
"the  adjudicated  cases  cited  in  behalf  of  the  administrator's  claim,  they  do 
not  necessarily  militate  against  the  foregoing  construction,"  and  that  in 
such  cases  "it  is  always  safer  to  be  guided  by  legal  principles,  founded  on 
justice  and  equity,  than  to  attempt  to  follow  case  precedents  based  on  facta 
or  circumstances  not  strictly  analogous  or  controlling." 

The  learned  judge,  continuing,  said:  "  Much  stress  is  laid  upon  the  rule 
that  the  law  favors  vested  estates  iu  preference  to  contingent,  unless  an  in- 
tention appears  to  the  contrary.  It  will  be  noticed  that  the  rule  thus  stated 
is  pregnant  with  two  very  important  and  significant  admissions:  1.  That 
contingent  estates  may  be  created;  and  2.  That  the  intention  of  parties 
creating  an  estate  is  to  be  considered  in  determining  its  character.  Let  us 
test  the  certificate  in  the  light  of  this  rule.  It  cannot  be  denied  that  a  con- 
tingent estate  is  contemplated  by  its  express  terms;  indeed,  a  series  of  con- 
tingencies are  contemplated.  In  the  first  place,  the  very  object  of  procuring 
the  certificate  of  insurance  was  to  provide  for  the  family  of  the  assured  in 
the  contingency  of  his  own  death  while  they,  or  some  of  them,  were  living. 
The  first  contingency  was,  that  the  insurance  money  should  be  paid  to  his 
wife.     Thus  far  there  is  no  dispute.     It  ia  also  undisputed  that  in  a  certain 
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contingency  the  insurance  should  be  paid  to  his  children.  What  was  the 
latter  contingency?  It  is  plainly  stated  in  the  certificate  to  be  the  contin- 
gency of  the  wife's  death,  —  no  more,  no  less.  There  are  no  other  words 
limiting  or  qualifying  the  latter  contingency.  First,  then,  the  husband, 
anticipating  hia  own  death,  procures  the  insurance  for  his  wife's  benefit; 
second,  knowing  that  his  wife,  according  to  the  course  of  nature,  must  cer- 
tainly die  sometime,  he  provides  that  in  case  of  her  death  the  insurance 
shall  be  paid  to  his  children.  The  wife  being  an  invalid,  and  presumably 
older  than  his  minor  children,  it  is  reasonable  to  presume  the  assured  ex- 
pected them  to  survive  her  death.  In  the  light  of  such  facts  and  circum- 
stances, what  intention  is  conveyed  by  the  terms  of  the  certificate?  The 
entire  operative  words  hare  been  considered.  Nothing  has  been  added 
thereto  or  subtracted  therefrom.  Legitimate  facts  and  circumstances  only 
have  been  taken  into  consideration  in  construing  the  language  of  the  writ- 
ten instrument.  The  reasonable  legal  inference  to  be  drawn  from  such  lan- 
guage, under  the  circumstances,  is,  that  the  father  intended  the  insurance 
should  go  to  the  invalid  wife  for  her  use  while  living,  with  remainder  to  his 
own  children  in  the  contingency  of  the  wife's  death,  whenever  it  should  oc- 
cur; and  so  he  used  the  unlimited  words  '  in  case  of  her  death  to  be  paid  to 
the  cliildren,'  inasmuch  as  they  could  not  inherit  from  their  step-mother. 
Words  might  have  been  inserted  in  the  certificate  providing  for  the  payment 
of  the  insurance  to  the  children  only  in  the  contingency  of  the  wife's  death 
before  the  death  of  the  assured.  If  such  words  had  been  inserted,  they 
would  necessarily  have  controlled  the  interpretation  of  the  instrument.  But 
such  words  were  not  inserted,  and  they  certainly  should  not  be  supplied  by 
implication  when  from  all  the  facta  and  circumstances  legitimate  to  be  con- 
sidered in  construing  the  instrument  the  obvious  effect  of  supplying  them, 
as  contended  by  appellee,  would  be  to  defeat,  not  to  effectuate,  the  intention 
of  the  assured," 

Mutual  Benefit  Associations.  — The  doctrine  generally  maintains  that 
mutual  benefit  associations,  so  far  as  they  are  engaged  in  the  mutual  insur* 
ance  of  the  lives  of  their  members,  are  to  be  deemed  insurance  companies, 
and  subject  to  the  laws  governing  such  companies.  The  certificates  of 
membership  issued  by  a  mutual  benefit  association  do  not  differ  materially 
from  ordinary  policies  of  mutual  life  insurance,  and  are  construed  and  gov» 
erned  by  the  rules  applicable  to  the  latter:  Note  to  Bankers'  etc.  Ass'n  y. 
Stapp,  19  Am.  St.  Rep.  781,  782;  Block  v.  Valley  M.  Ins.  Co.,  52  Ark.  201; 
20  Am.  St.  Rep.  16(5.  Upon  the  death  of  a  member,  the  interest  of  the  last- 
named  beneficiary  becomes  vested:  Note  to  Bankers'  etc.  Ass'n  v.  Stapp,  19 
Am.  St.  Rep.  789,  790;  Mich.  Mut.  B.  etc.  Ass'n  v.  Rolfe,  76  Mich.  147;  and  in 
case  of  the  death  of  such  beneficiary  without  disposing  of  such  vested  inter- 
est, and  before  payment,  it  passes  to  his  personal  representatives:  Mich.  Mat. 
B.  etc.  Ass'n  V.  RoJ/e,  76  Mich.  147.  The  beneficiaries  appointed  by  the  holder 
of  a  certificate  in  a  mutual  benefit  association  payable  on  his  death  accord- 
ing to  his  direction  acquire  merely  a  contingent  interest,  where  the  laws  of 
the  association  reserve  to  the  members  the  power  of  substituting  other  bene- 
ficiaries for  those  originally  named  in  the  certificate:  Knights  qf  Honor  T. 
Watson,  64  N.  H.  517. 

▲m.  8t.  Bxr.,  Vou  XXV.  — 1« 
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Denver,  Texas,  and  Gulp  K.  R.  Co.  v,  Simpson. 

[16  COLOEADO,   55.] 

Kailroads  —  Neoliqence  —  Injury  to  Brakeman.  —  In  an  action  by  a 
brakeman  against  a  railroad  company  to  recover  for  an  injury  received 
in  attempting  to  couple  cars  on  a  dark  night,  evidence  that  the  company 
failed  to  furnish  a  sufficient  number  of  suitable  links  with  which  to  make 
the  necessary  couplings,  that  the  conductor  ordered  such  brakeman  to 
make  a  coupling  with  an  unsuitable  link,  and  that  an  attempt  to  obey 
the  order  resulted  in  the  injury  sued  for,  will  justify  a  recovery. 

Railroads  —  Negligence  —  Care  Kequirbd  of  Injured  Brakeman. — 
Where  a  railroad  company  is  guilty  of  negligence  in  failing  to  provide 
its  train  with  a  sufficient  number  of  suitable  links  to  make  necessary 
couplings,  and  in  directing  its  brakeman  to  use  a  defective  link  in  mak- 
ing a  coupling,  the  brakeman,  in  attempting  to  obey  the  order,  is  only 
required  to  exercise  such  care  as  might  reasonably  be  expected  from  a 
person  of  ordinary  care  and  prudence  in  the  situation  in  which  he  was 
then  placed,  and  if  injured  while  in  the  exercise  of  such  care,  he  is 
entitled  to  recover. 

Wells,  McNeal,  and  Taylor,  and  Teller  and  Orahood,  for  the 
appellant. 

T.  C.  Early,  J.  B.  Belford,  and  J.  W.  Mullahey,  for  the  ap- 
pellee. 

Hayt,  J.  In  the  court  below,  appellee,  as  plaintiff, 
obtained  judgment  for  the  sum  of  eight  hundred  dollars  for 
bodily  injuries  sustained  by  him  while  in  the  employ  of  ap- 
pellant in  the  capacity  of  brakeman  upon  its  railroad.  It  is 
€hown  by  the  record  that  at  the  time  of  the  accident  appel- 
lant was  operating  a  line  of  railroad  in  this  state  between  the 
cities  of  Denver  and  Pueblo;  that  appellee  was  in  its  employ 
as  brakeman  on  one  of  its  freight  trains  running  between  said 
points;  that  upon  the  morning  of  the  day  of  the  accident  the 
train  upon  which  appellee  was  employed  left  the  city  of  Den- 
ver, going  south,  upon  schedule  time;  that  said  train  was  not 
then  properly  supplied  with  links  with  which  to  make  the 
couplings  necessary  to  be  made  upon  the  contemplated  run; 
that  appellee  endeavored  to  provide  the  train  with  the  requisite 
number  of  links  before  starting  from  the  city  of  Denver,  but 
was  prevented  from  so  doing  by  reason  of  the  negligence  of 
appellant  in  failing  to  furnish  such  links. 

About  eight  o'clock  upon  the  evening  of  said  day,  appellee, 
in  his  capacity  as  brakeman,  was  required  to  make  a  coup- 
ling at  Franceville  Junction,  upon  the  line  of  said  railroad. 
In  making  that  coupling  appellee  sustained  the  injury  for 
which  damages  were  recovered  in  the  court  below.     The  facts 
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attending  the  accident  are  practically  undisputed,  the  wit- 
nesses introduced  by  the  plaintiff  agreeing  as  to  all  material 
particulars,  while  the  only  attempt  made  to  overthrow  this 
testimony  rests  upon  evidence  of  admissions  claimed  to  have 
been  made  by  the  plaintiff  to  other  employees  of  the  company 
shortly  after  the  accident.  By  such  evidence  contributory 
negligence  on  the  part  of  appellee  was  attempted  to  be  estab- 
lished. 

It  is  shown  that  the  draw-heads  of  the  two  cars  which 
appellee  was  required  to  couple  were  of  unequal  heights 
above  the  tracks,  making  the  coupling  somewhat  difficult. 
The  night  was  dark,  cold,  and  stormy,  the  supply  of  links 
furnished  the  train  by  the  company  was  exhausted;  none 
remained  with  which  to  make  this  coupling.  In  this  ex- 
tremity, and  as  the  train  was  coming  down  the  side-track  to 
the  cars  to  be  joined  with  it,  appellee  was  searching  about  the 
tracks  to  find  a  link  with  which  to  make  this  necessary  coup- 
ling. At  this  juncture  the  conductor  in  charge  of  the  train 
ordered  him  to  take  a  link  laying  upon  the  ground  near  the 
side-track  and  make  the  coupling  with  it.  The  accident 
occurred  while  appellee  was  endeavoring  to  execute  this 
command. 

The  link  pointed  out  by  the  conductor  not  being  a  suitable 
one  with  which  to  make  the  coupling,  it  caused  appellee's 
hand  to  be  crushed  between  the  cars.  As  described  by  the 
witnesses  upon  the  stand,  it  was  a  bent  link,  as  distinguished 
from  a  crooked  link,  — a  crooked  link  being  one  crooked  in  a 
particular  way  for  the  purpose  of  making  couplings  in  cases 
where  the.  draw-heads  of  the  cars  to  be  connected  are  of  dif- 
ferent elevations  above  the  track,  while  a  bent  link  is  one  that 
has  become  misshapen  by  use. 

In  view  of  the  evidence,  the  verdict  of  the  jury,  in  favor  of 
appellee,  cannot  be  disturbed.  He  ,was  acting  at  the  time 
under  the  immediate  direction  of  his  superior,  the  conductor, 
who  had  charge  of  the  train  and  of  the  brakemen  employed 
thereon,  including  appellee.  Appellee  did  not  discover  the 
defect  in  the  link  in  time  to  avoid  the  accident.  He  could 
not  well  do  so  in  the  darkness.  He  was  required  to  act 
promptly  in  making  the  coupling,  without  time  for  investi- 
gation or  opportunity  for  reflection.  Under  the  law,  he  was 
only  required  to  exercise  such  care  as  might  reasonably  be 
expected  from  a  person  of  ordinary  care  and  prudence  in  the 
situation  in  which  plaintiff  was  then  placed.     In  view  of  the 
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facts,  it  cannot  be  said  as  a  matter  of  law  that  he  did  not 
exercise  reasonable  care.  On  the  other  hand,  the  company 
is  properly  chargeable  with  negligence  in  failing  to  provide 
the  train  with  a  sufficient  number  of  links  in  the  first  instance, 
and  again  in  directing  appellee  to  use  the  defective  link.  The 
duty  of  the  master  to  supply  the  servant  with  suitable  machin- 
ery and  appliances  for  the  work  to  be  performed  is  universally 
recognized:  Denver  etc.  K'y  Co.  v.  Driscoll,  12  Col.  520;  13 
Am.  St.  Rep.  243;  Wells  v.  Coe,  9  Col.  159;  Hough  v.  Rail- 
way Co.,  100  U.  S.  213. 

Some  of  the  witnesses  for  appellant  testified  that  soon  after 
the  accident  appellee  stated  that  the  accident  was  caused  by 
his  glove  sticking  to  the  link,  the  glove  being  wet  at  the  time. 
Evidence  was  introduced,  however,  to  show  that  the  accident 
was  not  80  caused,  and  that  if  appellee  made  the  statements 
attributed  to  him,  he  was  in  error  in  so  doing.  It  was  also 
in  evidence  that  the  glove  was  not  wet,  and  that  its  use  under 
the  circumstances  was  reasonable  and  proper.  All  these  mat- 
ters, together  with  the  law  in  relation  to  unavoidable  accident 
and  contributory  negligence,  were  fully  submitted  to  the  jury 
under  proper  instructions;  the  damages  are  not  excessive,  and 
we  see  no  reason  for  disturbing  the  verdict:  Gilmore  v.  North- 
em  Pac.  Ry  Co.,  18  Fed.  Rep.  866;  International  etc.  R.  R.  Co. 
V.  Doyle,  49  Tex.  190. 

In  its  essential  features,  the  case  is  entirely  dissimilar  from 
the  case  of  Wells  v.  Coe,  9  Col.  159,  relied  upon  by  appellant. 
In  that  case  Coe,  the  party  injured,  was  "  foreman  and  boss 
of  the  workmen."  His  authority  at  the  mine  was  plenary, 
save,  perhaps,  at  such  times  as  Wells  might  happen  to  be 
present.  He  had  charge  of  the  workmen  and  control  of  the 
machinery.  By  his  orders  the  means  provided  to  prevent  just 
such  accidents  as  the  one  causing  the  injury  complained  of 
were  dispensed  with,  thereby  making  the  accident  possible, 
and  it  was  rightfully  held,  under  these  circumstances,  that  he 
could  not  recover. 

It  is  contended  that  all  evidence  of  the  insufficiency  of  the 
supply  of  links  upon  the  train  was  inadmissible  under  the 
pleadings.  An  examination  of  the  complaint  and  answer 
shows  that  this  was  one  of  the  matters  directly  put  in  issue; 
consequently  the  evidence  was  properly  admitted.  The  judg- 
ment will  be  affirmed.  

Railroads  —  Defectitve  Appliances  —  Injury  to  Brakbhan.  —  If  a 
brakemau  is  injured  through  the  defective  and  dangerous  condition  of  a  car. 
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the  condition  of  which  was  known  to  the  conductor,  he  is  entitled  to  recover 
for  snch  injury:  Richmond  etc.  R.  R.  Co.  v.  Williams,  86  Va.  165;  19  Am. 
•St.  Rep.  876,  and  note.  A  brakeman  in  coupling  cars  does  not  assume  the 
risk  of  injury  through  defective  coupling  appliances:  Goodrich  v.  A^eto  Ywk 
etc.  R.  R.  Co.,  116  N.  Y.  398;  15  Am.  St.  Rep.  410,  and  note.  See  extended 
note  to  Buzzell  v.  Laconia  Mfg.  Co.,  77  Am.  Dec.  218.  A  brakeman  may  re- 
cover for  an  injury  sustained  in  making  a  coupling  in  obedience  to  the  order 
of  the  conductor,  who  knew  that  the  cars  were  in  such  a  dangerous  con- 
dition as  to  imperil  the  Ufa  of  the  brakeman:  Louisville  etc  R.  R,  Co.  r. 
£rice,  84  Ky.  298. 


Strioklee  V,  City  op  Colorado  Springs. 

[16  colobxdo,  6l] 

UTatebcoubsbs  —  Riparian  Rights.  —  Priority  of  Appropriation  op 
Water  in  Point  of  time  gives  superiority  of  right  among  appropriators 
for  like  beneficial  purposes. 

Watercourses  —  Appropriator's  Right  in  Tributaries. —  Prior  Appro- 
priator  of  water  from  the  main  stream  is  not  subject  to  subsequent  ap- 
propriation from  its  tributaries  by  others. 

Watercourses  —  Appropriation  —  Changing  Point  oir  Diversion,  —  A 
prior  appropriator  of  water  from  a  stream  may  change  the  point  of  diver- 
sion and  the  place  of  use,  without  aflfecting  his  right  of  priority,  so  long 
as  the  rights  of  others  are  not  thereby  injuriously  affected. 

Watercourses  —  Appropriation  —  Sale  of  Water  Right.  —  The  prior 
appropriator's  right  to  the  use  of  the  water  of  the  stream  is  a  property 
right  which  he  may  transfer  by  sale,  unconnected  with  the  land,  so  long 
as  the  rights  of  others  are  not  injuriously  affected  thereby. 

Watercourses  —  Right  of  Prior  Appropriator  —  Constitutional  Law. 
—  The  right  of  a  prior  appropriator  to  the  use  of  the  water  of  a  stream 
acquired  prior  to  the  adoption  of  the  Colorado  constitution  cannot  be 
taken  by  a  city  for  domestic  use  without  compensation. 

Constitutional  Provisions  Operate  Prospectively  only,  unless  a  con- 
trary intention  clearly  appears  from  the  words  employed. 

Bill  by  the  plaintiff,  as  owner  of  a  water  right  for  irriga- 
tion purposes  on  Fountain  Creek,  for  an  injunction  restrain- 
ing the  defendant  from  purchasings  other  like  water  rights 
on  said  creek,  and  from  diverting  such  water  to  the  use  of  the 
city.  From  the  agreed  statement  of  facts  it  appeared  that  the 
defendant  city  has  and  maintains  a  system  of  water-works 
for  the  purposes  of  furnishing  its  inhabitants  with  water  for 
domestic  purposes;  that  defendant  has,  for  the  purposes  of 
supplying  its  water-works,  the  prior  water  rights  upon  Ruxton 
Creek,  and  that  its  pipe  line  and  reservoir  take  substantially 
all  the  water  of  that  creek,  so  that  none  of  it  reaches  Fountain 
Creek  below;  that  Ruxton  Creek  is  about  five  miles  in  length 
and  is  fed  and  formed  by  streams  coming  together  above  the 
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plnce  of  intake  of  defendant's  pipe  line;  that  Ruxton  Creek 
and  Fountain  Creek  join  and  flow  together  at  a  point  below 
the  intake  of  defendant's  pipe  line,  and  the  waters  of  said 
creeks  at  their  junction  are  naturally  of  about  equal  volume; 
that  there  are  below  the  junction  of  said  creeks,  and  upon 
Fountain  Creek,  a  great  number  of  water  rights  for  irrigation 
purposes  that  are  prior  to  defendant's  right  upon  Ruxton 
Creek,  and  sufficient  to  take  all  the  waters  of  Fountain  Creek 
alter  receiving  the  waters  of  Ruxton  Creek;  that  plaintiff  is 
the  owner  of  a  water  right  for  irrigation  purposes  on  Fountain 
Creek  that  is  prior  to  any  appropriation  of  the  defendant  of 
the  water  of  Ruxton  or  of  Fountain  creek,  and  which  is  im- 
paired by  defendant's  appropriations  of  water  from  them;  that 
defendant  is  also  the  owner  of  a  ditch  which  takes  water  di- 
rectly from  Fountain  Creek  for  the  use  of  its  inhabitants;  that 
both  said  pipe  line  and  ditch  are  necessary  for  its  water  sup- 
ply; that  defendant  has,  for  a  number  of  years,  been  contin- 
uously thustakingthe  water  of  Fountain  Creek  through  its  said 
ditch,  and  the  waters  of  Ruxton  Creek  through  its  said  pipe 
line,  under  a  claim  of  right  to  do  so,  "  though  the  plaintiff  and 
other  prior  appropriators  of  waters  of  said  Fountain  Creek 
have  been,  to  a  greater  or  less  degree,  for  and  during  said 
period,  injuriously  affected  thereby,  they  have  failed  to  object 
thereto,  and  to  assert  any  prior  rights  of  appropriation  he  or 
they  had  to  the  water  so  taken  by  defendant,  yet  said  persons, 
including  the  plaintiff,  now  claim  damages  therefor  of  the  de- 
fendant, and  the  full  amount  of  their  original  appropriations, 
without  diminution  of  the  amounts  so  taken  and  appropriated 
by  the  defendant,  which  defendant  will  pay  them  unless  en- 
joined ";  that  defendant  is  about  to  purchase  some  of  the  water 
rights  from  said  Fountain  Creek  that  are  prior  to  its  ditch 
and  pipe  line,  with  the  view  of  taking  the  water  so  purchased 
through  its  ditch  and  pipe  line  for  the  use  of  its  inhabitants. 
Plaintiff  prays  that  defendant  be  enjoined  from  making  such 
purchase,  and  for  general  relief.  Judgment  denying  the  relief 
sought,  and  plaintiff  appeals. 

T,  A.  Mc Morris,  for  the  appellant. 

William  Harrison,  for  the  appellee. 

Hayt,  J.  The  points  upon  which  a  decision  is  asked  a» 
given  upon  the  oral  argument  may  be  stated  as  follows: 
1.  Are  the  rights  of  a  junior  appropriator  of  water  from  a  trib- 
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utary  stream  subject  to  the  rights  of  a  prior  appropriator  from 
the  main  stream  below?  2.  Can  the  priority  of  a  farmer  to 
the  use  of  water  for  agricultural  purposes  be  transferred  by 
sale  to  a  city  for  city  purposes  so  that  it  may  succeed  to  the' 
rights  of  the  original  appropriator?  3.  To  the  extent  the 
use  made  by  the  city  is  purely  for  domestic  purposes,  has  it 
the  right,  without  compensation,  to  take  waters  theretofore 
appropriated  for  agricultural  purposes? 

That  an  aflBrmative  answer  must  be  given  to  the  first  of  the 
above  questions  seems  obvious.  A  negative  answer  would 
wipe  out  the  doctrine  of  priorities,  upon  which  our  elaborate 
system  is  based,  —  a  system  generally  recognized  as  among 
the  best  yet  devised,  and  upon  which  vast  property  rights 
have  been  built. 

The  fundamental  principle  of  this  system  is,  that  priority 
in  point  of  time  gives  superiority  of  right  among  appro- 
priators  for  like  beneficial  purposes.  To  now  say  that  an 
appropriator  from  the  main  stream  is  subject  to  subsequent 
appropriation  from  its  tributaries  would  be  the  overthrow  of 
the  entire  doctrine.  All  large  streams  are  dependent  upon  trib- 
utaries for  a  supply  of  water.  To  cut  off  the  water  from  such 
tributaries  would  be  to  destroy  the  capacity  of  the  stream, 
to  the  injury  of  those  below.  It  would  result  in  ruinous  and 
useless  expenditures  of  money  in  a  race  between  rival  claim- 
ants in  the  extension  of  ditches  towards  the  source  of  water 
supply,  and  reward  success  at  the  expense  of  the  rights  of 
prior  appropriators. 

But  counsel  say:  "The  waters  of  the  Ruxton  lose  their 
identity  upon  reaching  the  Fountain.  For  all  purposes  ta 
the  appropriator,  below  the  point  confluence,  Ruxton  Creek 
does  not  exist;  it  cannot  be  identified.  That  being  so,  how 
can  it  be  said  by  the  appropriator  upon  the  Fountain  Creek 
that  the  appropriator  upon  Ruxton  Creek  has  taken  his  wa- 
ter?" It  is  shown  by  the  stipulation  that  Ruxton  Creek  i» 
fed  and  formed  by  a  number  of  streams  coming  together  above 
the  place  of  intake  of  defendant's  pipe  line.  Now,  if  plaintiff 
in  error  be  correct,  and  the  appropriator  of  water  from  a  stream 
be  held  to  have  no  claim  upon  the  water  of  the  tributaries  of 
that  stream,  then  defendant's  water  supply  is  liable  to  be  cut 
off  by  settlers  above  at  any  time,  —  a  conclusion  so  manifestly 
unjust  that  it  must  be  discarded.  It  is  not  a  question  of  iden- 
tity, as  counsel  seem  to  suppose,  but  one  of  supply.  It  is  of 
no  consequAnce  to  the  appropriator  below  whether  the  water 
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supplied  to  him  comes  from  Ruxton  Creek  or  from  some  other 
tributary  to  the  Fountain;  this  is  entirely  immaterial,  so  long 
as  his  supply  is  adequate.  When  it  is  lessened  by  junior  ap- 
propriators  to  his  injury,  he  has  cause  to  complain,  no  matter 
whether  the  diminution  results  from  such  appropriators  tak- 
ing the  water  direct  from  the  Fountain,  or  from  some  of  its 
tributaries  before  it  reaches  the  main  stream. 

2.  Upon  the  next  proposition,  plaintifif  in  error  insists  that 
a  water  right  cannot  be  transferred  by  sale  separate  from  the 
land.  The  question  thus  raised  is  one  of  first  impression  in 
this  court.  Its  importance  is  apparent.  In  Fuller  v.  Swan 
River  etc.  Min.  Co.,  12  Col.  12,  a  nearer  approach  was  made 
to  its  consideration  than  in  any  other  decided  case.  It  was 
there  held  that  one  who  has  the  right  by  appropriation  to 
divert  the  waters  of  a  stream  may  change  the  place  of  diver- 
sion and  also  the  place  of  use.  This  disposes  of  plaintiflF's 
contention  that  the  water  is  only  appropriated  for  a  particular 
tract  of  land,  and  tliat  the  appropriation  will  not  hold  for  any 
other;  for  although  the  decision  is  based  upon  diversion  for 
mining  purposes,  no  reason  is  perceived  why  the  rule  in 
reference  to  appropriations  for  agricultural  uses  should  not 
be  the  same,  the  requirement  in  all  cases  being  that  the  water 
diverted  from  the  stream  shall  be  applied  to  a  beneficial  use. 

After  reviewing  the  authorities,  the  court  said:  "It  seems 
to  be  well  settled  by  these  decisions  that  a  prior  appropriator 
of  water  from  a  stream  may  change  the  point  of  diversion  and 
the  place  of  use  without  affecting  his  right  of  priority,  and  all 
the  cases  reviewed,  except  the  case  of  Davis  v.  Gale,  32  Cal. 
27,  91  Am.  Dec.  554,  make  the  right  to  make  such  change 
dependent  upon  the  condition  that  the  change  shall  not  in- 
juriously affect  others.  We  think  that  the  rule  announced  in 
Kidd  V.  Laird,  15  Cal.  162,  76  Am.  Dec.  472,  '  that,  in  the  ab- 
sence  of  injurious  consequences  to  others,  any  change  which 
the  party  chooses  to  make  is  legal  and  proper,'  is  the  only  rule 
which,  under  the  rights  of  the  prior  appropriator,  can  be  fully 
exercised,  and  his  rights,  and  the  rights  of  all  other  person? 
fully  protected.  The  right  to  change,  so  limited,  includes  the 
point  of  diversion,  and  place  and  character  of  use." 

The  rule  as  thus  stated  seems  to  be  fair  to  all  parties 
concerned.  If  A  is  the  owner  of  160  acres  of  land,  with 
a  water  right  for  only  80  acres,  it  may  be  of  great  benefit 
to  him  to  change  the  place  of  use  as  the  soil  upon  a  por- 
tion of  the  tract  becomes  exhaused  or  impoverished  by  th< 
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raising  of  crops.  To  deny  the  right  to  change  the  place 
of  use  under  such  circumstances  would  result  in  injury 
to  the  priof  appropriator,  with  no  corresponding  benefit  to 
others.  The  wisdom  of  the  rule  in  Fuller  v.  Swan  River  etc, 
Min.  Co.,  12  Col.  12,  is  apparent  when  applied  in  such  a  case. 
And  no  reason  is  perceived  why,  if  the  place  of  use  may  be 
changed  to  a  tract  adjoining  the  one  in  connection  with  which 
the  priority  came  into  existence,  it  may  not  as  well  be  changed 
to  a  piece  of  land  at  a  greater  distance.  The  principle  per- 
mitting the  first  change  to  be  made  being  established,  the  ex- 
ercise of  the  right  cannot  be  made  to  depend  upon  the  locus 
of  the  use,  provided  the  rights  of  others  are  not  injuriously 
affected  by  the  change.  The  authority  for  changing  the 
place  of  use  from  one  part  of  a  quarter-section  of  land  to 
another  place  upon  the  same  quarter-section  will  permit  the 
purchase  of  land  elsewhere,  and  utilizing  the  water  in  its  cul- 
tivation. Thus  if  the  owner  of  land  near  Ruxton  Creek  with 
a  water  right  therefor  may  purchase  land  farther  away  from 
the  source  of  water  supply,  say  at  Colorado  Springs,  and 
utilize  his  appropriation  for  such  land,  in  turn  he  may  sell 
and  convey  this  land  with  such  water  rights  as  he  may  have 
therefor.  And  there  is  nothing  to  prevent  the  said  city  from 
purchasing  both,  and  thereafter  changing  the  place  of  use  the 
same  as  any  other  appropriator.  But  why  force  the  city  to 
buy  the  land  if  it  only  needs  the  water? 

An  examination  of  the  case  in  12  Colorado  will  show  the 
conclusion  there  announced  to  be  well  supported,  upon  princi- 
ple and  authority.  And  it  being  thereby  established  that  the 
place  of  use  may  be  changed,  it  logically  follows  that  the 
right  to  the  use  of  the  water  for  irrigation  is  a  right  not  so  in- 
separately  connected  with  the  land  that  it  may  not  be  sepa- 
rated therefrom.  The  right  has  been  treated  and  held  as  a 
property  right  in  numerous  cases.  In  Kidd  v.  Laird,  15  Cal. 
161,  76  Am.  Dec.  472,  it  is  said:  "This  court  has  never  de- 
parted from  the  doctrine  that  running  water,  so  long  as  it 
continues  to  flow  in  its  natural  course,  is  not,  and  cannot  be 
made,  the  subject  of  private  ownership.  A  right  may  be  ac- 
quired to  its  use  which  will  be  regarded  and  protected  as 
property;  but  it  has  been  distinctly  declared  in  several  cases 
that  this  right  carries  with  it  no  specific  property  in  the 
water  itself."  Mr.  Gould,  in  his  work  on  water  rights,  at  sec- 
tion 234,  says:  "The  right  to  water  acquired  by  priority  is 
the  subject  of  property,  and  may  be  sold  and  conveyed." 
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"  The  exclusive  right  to  divert  and  use  the  water  of  a  stream, 
as  well  as  the  ditch  or  other  structure  through  which  the 
diversion  is  efifected,  may  be  transferred  and  conveyed,  like 
other  property  or  rights  analogous  to  property  ":  Pomeroy  oa 
Riparian  Rights,  par.  58. 

The  authorities  seem  to  concur  in  the  conclusion  that  the 
priority  to  the  use  of  water  is  a  property  right.  To  limit  its 
transfer  as  contended  by  appellee  would  in  many  instances 
destroy  much  of  its  value.  It  may  happen  that  the  soil  for 
which  the  original  appropriation  was  made  has  been  washed 
away  and  lost  to  the  owner,  as  the  result  of  a  freshet  or  other- 
wise. To  say,  under  such  circumstances,  that  he  could  not 
sell  the  water  right  to  be  used  upon  other  land  would  be  to 
deprive  him  of  all  benefits  from  such  right.  We  grant  that 
the  water  itself  is  the  property  of  the  public;  its  use,  how- 
ever, is  subject  to  appropriation,  and  in  this  case  it  is  con- 
ceded that  the  owner  has  the  paramount  right  to  such  use. 
In  our  opinion,  this  right  may  be  transferred  by  sale,  so  long 
as  the  rights  of  others,  as  in  this  case,  are  not  injuriously 
affected  thereby.  If  the  priority  to  the  use  of  water  for  agri- 
cultural purposes  is  a  right  of  property,  then  the  right  to  sell 
it  is  as  essential  and  sacred  as  the  right  to  possess  and  use. 
Blackstone  says:  "The  third  absolute  right  inherent  in  every 
Englishman  is  that  of  property,  which  consists  in  the  free 
use,  enjoyment,  and  disposal  of  all  his  acquisition^  without 
any  control  or  diminution  save  only  by  the  laws  of  the  land  ": 
Bla.  Com.,  b.  1,  p.  138. 

What  difference  can  it  make  to  others  whether  the  owner 
of  the  priority  in  this  case  uses  it  upon  his  own  land,  or  sells 
it  to  others  to  be  used  upon  other  lands?  There  is  no  claim  of 
waste  occurring  between  the  present  points  of  diversion  and 
the  place  where  the  city  is  to  take  the  water.  Where  a  ma- 
terial waste  results  from  the  change,  a  new  feature  is  in- 
troduced, which  need  not  be  considered  here.  In  chapter 
6  of  Angell  on  Watercourses,  a  number  of  instances  are  cited 
where,  at  common  law,  water  rights  were  declared  to  be  the 
subject  of  sale,  and  although  with  us  such  rights  are  ac- 
quired by  appropriation,  rather  than  by  grant  or  prescrip- 
tion, as  at  common  law,  this  certainly  cannot  affect  the  right 
of  alienation.  In  Hurd  v.  Curtis,  7  Met.  94,  several  owners 
of  mill  privileges  had  apportioned  the  water  among  them* 
selves  by  a  written  agreement.  By  the  terms  of  this  instru- 
ment one  W.,  the  owner  of  a  fulling-mill,  was  entitled  to  a 
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certain  portion  of  the  water  for  the  use  of  his  mill,  "  or  for 
other  machinery  requiring  equal  power,"  and  it  was  held 
that  the  water  right  was  not  inseparably  connected  with  the 
building  or  site  at  which  the  water  was  then  used,  but  that 
it  might  be  used  elsewhere. 

In  De  Witt  v.  Harvey,  4  Gray,  486,  a  deed  had  been  given 
of  land  bordering  on  a  canal  supplying  mills,"  with  the  privi- 
lege of  crossing  to  and  from  and  around  the  same,  and  of 
erecting  and  using  tenter-bars  in  some  convenient  place  near 
the  same,  with  the  privilege,  also,  of  drawing  water  from  said 
canal  at  all  times  when  it  may  be  done  without  injury  to  the 
said  mills,  sufficient  for  the  purpose  of  a  fulling-mill  and 
shearing-machine,  but  for  no  other  purposes  whatever."  And 
it  was  held  that  the  right  to  use  the  water  for  a  fulling-mill 
and  shearing-machine  is  not  made  apparent  to  the  land  grant, 
and  also  that  such  right  was  not  extinguished  by  the  dam 
being  subsequently  taken  down  by  the  owners  of  water-power 
at  that  spot,  and  rebuilt  in  such  a  manner  as  to  overflow  the 
land  granted  by  the  deed;  the  court  being  of  opinion  that 
the  rights  of  water  were  not  appurtenant  to  the  particular 
parcel  of  land  granted,  but  that  the  owner  might  use  the 
water  at  any  place  or  in  any  manner,  so  long  as  the  rights  of 
others  were  not  thereby  impaired.  When,  therefore,  the  land 
became  submerged,  it  was  held  that  the  right  of  the  owner  to 
use  the  water  at  any  other  mill,  or  upon  any  other  parcel  of 
land  situated  on  the  same  dam,  should  be  sustained. 

There  is  no  controversy  in  the  present  case  in  reference  to 
the  mode  and  manner  in  which  the  right  to  the  water  may 
be  conveyed,  the  contention  extending  further  back,  the  claim 
being  that  the  right  cannot  be  conveyed  at  all,  except  with 
the  land.  The  claim  is  not  well  founded.  As  we  have  seen^ 
the  right  is  the  subject  of  property,  and  may  be  transferred 
accordingly,  the  sole  limitation  being  that  the  rights  of  others 
shall  not  be  injuriously  affected  By  such  transfer. 

3.  Has  the  city  the  right  to  take  the  water  without  com- 
pensation? This  right  is  claimed  under  section  6  of  article 
16  of  our  constitution.  The  section  relied  upon  and  the  pre- 
ceding section  read  as  follows:  — 

"  Sec.  5.  The  water  of  every  natural  stream  not  heretofore 
appropriated,  within  the  state  of  Colorado,  is  hereby  declared 
to  be  the  property  of  the  public,  and  the  same  is  dedicated  to 
the  use  of  the  people  of  the  state,  subject  to  appropriation  aa 
hereinafter  provided. 


'252  Strickles  v.  City  of  Colorado  Springs.  [Col. 

"Sec.  6.  The  right  to  divert  the  unappropriated  waters  of 
any  natural  stream  to  beneficial  uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the  better  right  as  between 
those  using  the  water  for  the  same  purpose;  but  when  the 
waters  of  any  natural  stream  are  not  sufficient  for  the  service 
of  all  those  desiring  the  use  of  the  same,  those  using  the  wa- 
ter for  domestic  purposes  shall  have  the  preference  over  those 
•claiming  for  any  other  purpose,  and  those  using  the  water  for 
agricultural  purposes  shall  have  preference  over  those  using 
the  same  for  manufacturing  purposes." 

As  the  rights  desired  by  the  city  accrued  prior  to  the  adop- 
tion of  these  constitutional  provisions,  a  well-understood  rule 
of  construction,  applicable  alike  to  constitutions  and  statutes, 
exempts  this  case  from  the  operation  of  the  constitution  in 
this  respect.  That  instrument  operates  prospectively  only, 
unless  a  contrary  intention  clearly  appears  from  the  words 
employed:  Cooley's  Constitutional  Limitations,  sees.  62,  63. 
No  such  intention  appears  in  the  provision  quoted;  in  fact, 
the  use  of  the  words  "  not  heretofore  appropriated,"  in  section 
5,  and  "  unappropriated  waters,"  in  section  6,  clearly  indicate 
an  intention  to  limit  the  application  of  these  provisions  to  the 
future.  If,  as  urged  by  plaintiff  in  error,  these  provisions 
were  intended  to  confer  upon  cities,  towns,  or  individuals  the 
right  to  take  without  compensation,  for  domestic  use,  water 
appropriated  for  agricultural  and  other  purposes  before  its 
adoption,  they  would  fall  under  the  ban  of  the  fourteenth 
amendment  to  the  federal  constitution,  which  provides  that 
no  person  shall  be  "  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  As  we  have  already  seen,  a  priority 
to  the  use  of  water  is  a  property  right. 

The  construction  contended  for  would  also  bring  the  pro- 
yisions  quoted  from  the  state  constitution  in  conflict  with 
several  other  provisions  of  that  instrument,  notably  section  3 
of  the  bill  of  rights,  in  which  it  is  declared  "  that  all  persons 
have  certain  rights,  among  which  may  be  reckoned  that  of 
acquiring,  possessing,  and  protecting  property,"  and  section 
15,  which  provides  that  "private  property  shall  not  be  taken 
or  damaged  for  public  or  private  use  without  just  compensa- 
tion," and  section  25,  which  contains  the  same  language  as 
that  just  quoted  from  the  national  constitution.  And  for  this 
reason  it  should  be  rejected,  it  being  equally  open  to  a  con- 
■etruction  that  will  at  once  harmonize  and  make  effective  the 
entire  provisions  of  the  instrument  in  relation  to  the  subject. 
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Our  conclusion,  therefore,  is,  that  the  constitutional  provis- 
ions relied  upon  were  not  intended  to  affect,  and  do  not  affect, 
prior  vested  rights,  but  that  all  owners  of  such  rights  are  en- 
titled to  compensation  therefor  before  the  same  can  be  takea 
or  injuriously  affected.  This  is  in  accordance  with  the  ex- 
press terms  of  the  statute  under  which  the  city  is  attempting 
to  acquire  a  supply  of  water  as  the  same  was  enacted  at  the 
first  session  of  the  legislature  convened  after  the  adoption  of 
the  constitution. 

"  They  shall  have  the  right  and  privilege  of  taking  water  in 
sufficient  quantity,  for  the  purpose  hereinbefore  mentioned, 
from  any  stream,  creek,  gulch,  or  spring  in  the  state;  pro» 
vided,  that  if  the  taking  of  water  in  such  quantity  shall  ma- 
terially interfere  with  or  impair  the  vested  rights  of  any  per- 
son or  persons  or  corporation  heretofore  acquired,  residing 
upon  such  creek,  gulch,  or  stream,  or  doing  any  milling  or 
manufacturing  business  thereon,  they  shall  first  obtain  the 
consent  of  such  person  or  persons  or  corporation,  or  acquire 
the  right  of  domain,  by  condemnation  as  prescribed  by  the 
constitution  and  laws  upon  the  subject,  and  make  full  com- 
pensation or  satisfaction  for  all  the  damages  thereby  occa- 
sioned to  such  person  or  persons  or  corporation":  Gen.  Stats. 
1883,  p.  974,  sec.  73. 

The  statute  is  instructive  as  a  contemporaneous  legislative 
interpretation  of  the  constitution,  aside  from  the  argument  to 
be  based  upon  the  fact  of  the  city  being  purely  a  creature  of 
statute,  and  can  therefore  only  exercise  the  powers  conferred 
in  the  manner  provided  by  the  legislative  department. 

From  anything  that  we  have  predicated  upon  the  fact  that 
the  water  rights  desired  by  the  city  antedate  the  adoption  of 
our  constitution,  we  are  not  to  be  understood  as  intimating 
that  if  the  contrary  had  been  the  fact,  the  rule  requiring 
compensation  to  be  made  when  such  rights  are  taken  for  a 
higher  use  would  be  different.  Tbe  determination  of  this 
question  is  not  involved  in  this  case. 

The  right  of  a  tax-payer  to  bring  an  action  of  this  nature 
has  not  been  raised  or  considered;  for,  accepting  the  agree- 
ment of  counsel  that  he  may  do  so,  we  are  of  the  opinion,  for 
the  reasons  given,  that  tlie  facts  relied  upon  do  not  constitute 
a  cause  of  action.  The  judgment  of  the  district  court  deny- 
ing relief  must  therefore  be  affirmed. 

Watercoitrses  —  Prior  Approprtation  —  Rights  under. — The  right 
to  water  in  Nevada  is  determined  by  the  application  of  the  principle  of  prior 


^54'  Stkickler  v.  City  of  Colorado  Springs.         [Col. 

appropriation:  Reno  etc.  WorJcs  v.  Stevenson,  20  Nev.  269;  19  Am.  St.  Rep. 
364,  and  note;  Jones  v.  Adams,  19  Nev.  78;  3  Am.  St.  Rep.  788,  and  note. 
An  appropriator  of  the  water  of  a  stream  for  irrigation  acquires  a  prior 
right  against  a  riparian  proprietor  who  obtains  his  patent  for  his  land  after 
the  appropriation,  but  before  the  enactment  of  the  amendment  of  July  9, 
1870,  to  the  act  of  Congress  of  July  26,  1866,  requiring  patents  to  public 
lands  to  be  subject  to  any  vested  or  accrued  water  rights:  Hammond  v.  Hose, 
1 1  Col.  524;  7  Am.  St.  Rep.  258,  and  note.  The  constitution  of  Colorado  recog- 
nizes rights  to  waters  acquired  by  priority  of  appropriation:  Wheeler  v.  North- 
■em  etc  Irr.  Co.,  10  Col.  582;  3  Am.  St.  Rep.  603,  and  note.  See  extended 
note  to  Heath  v.  Williams,  43  Am,  Dec.  280.  The  doctrine  of  prior  appropri- 
ation applies  to  the  public  lands  of  the  United  States:  Curtis  v.  La  Orande 
etc.  Co.,  20  Or.  34;  Thorpe  v.  Tenem  Ditch  Co.,  1  Wash.  566.  Priorities  of 
right  may  be  claimed  by  the  consumers  of  water  through  the  same  ditch: 
Farmers'  etc.  Co.  v.  Southworth,  13  Col.  111.  Where  a  patent  is  issued  to  a 
homestead  settler  upon  public  land,  it  relates  back  to  the  settlement,  and 
cuts  off  the  right  to  divert  any  stream  of  water  running  through  such  home- 
stead: Faull  V.  Cooke,  19  Or.  455;  20  Am.  St.  Rep.  836.  The  use  of  water 
upon  land  to  which  ib  is  appurtenant,  by  a  trespasser,  will  not  give  him  any 
rights  tlierein  which  he  can  convey:  Alia  etc.  Co.  v.  Hancock,  85  Cal.  219; 
20  Am.  St.  Rep.  217,  and  note;  Ellis  v.  Pomeroy  etc.  Co.,  1  Wash.  572.  A 
subsequent  appropriator  cannot  divert  water  from  the  ditch  of  a  prior  ap- 
propriator: Oeddis  v.  Parrish,  1  Wash.  587;  Roberts  v.  Arthur,  15  Col.  456. 
See  case  of  Ball  v.  Kehl,  87  Cal.  505. 

Watercourses  —  Appropriation  —  Changing  Point  op  'Diversion. — 
One  riparian  owner  upon  a  navigable  stream,  having  no  title  to  the  water, 
cannot  maintain  an  action  against  another  for  its  diversion:  Fulmer  v.  WiU 
■Hams,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88,  and  note.  A  person  entitled  to 
divert  a  given  quantity  of  water  may  take  the  same  at  any  point  of  the 
stream,  and  may  change  the  point  of  diversion  at  pleasure,  if  he  does  not 
thereby  injure  the  rights  of  others:  Kidd  v.  Laird,  15  Cal.  161;  76  Am.  Deo. 
472,  and  note;  Lobdell  v.  Simpson,  2  Nev.  274;  90  Am.  Dec.  537,  and  note. 
See  extended  note  to  Davis  v.  OetcheU,  50  Me.  602;  79  Am.  Dec.  636;  Mat/iew- 
«on  v.  Hoffman,  77  Mich.  421;  Paifje  v.  Rocky  Ford  etc.  Co.,  83  Cal.  84. 

Watercourses  —  Salb  of  Water  Rights. — Riparian  rights  are  an  ap- 
purtenance to  the  land.  They  may  be  segregated  by  grant  or  condemnation, 
or  extinguished  by  prescription:  Alta  etc.  Co.  v.  Hancock,  85  Cal.  219;  Ellia 
V.  Pomeroy  etc  Co.,  1  Wash.  572.  Where  proprietors  of  a  ditch  have  trans- 
ferred their  right  to  control  it  to  a  corporation  for  their  use,  the  corporation 
thereby  becomes  the  trustee  of  an  express  trust,  and  may  sue  to  enforce  the 
rights  of  such  proprietors:  Thorpe  v.  Tenem  Ditch  Co.,  1  Wash.  566. 

Constitutional  Law  —  Retrospective  Law.  — An  amendment  to  the 
constitution  of  a  state  authorizing  its  legislature  to  enact  a  law  cannot  im- 
part validity  to  a  law  of  the  same  character  previously  enacted,  which  when 
80  enacted  was  unconstitutional:  State  v.  Tvjiy,  20  Nev.  427;  19  Am.  St. 
Rep.  374,  and  note;  McCarty  v.  State,  1  Wash.  377. 
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Hbplbvin  against  Officer.  —  Replevin  will  lie  in  any  stat*  court  of  com* 
petent  jurisdiction  against  an  ofl&cer,  in  favor  of  the  owner  of  goods 
seized  by  such  officer,  upon  a  writ  against  a  third  person,  in  an  attach* 
meat  suit  pending  in  any  other  of  the  courts  of  the  state. 

Replevin  —  Process,  When  No  Protection  to  Officer.  —  Where  the  evi- 
dence in  an  action  of  replevin  against  an  officer  shows  that  he  has  taken 
property  which  did  not  belong  to  the  party  against  whom  the  process 
ran,  the  taking  is  wrongful,  and  the  process  affords  him  no  protection. 

Buckliriy  Stalej/y  and  Sajley,  and  Byron  Millett,  for  the  plain- 
tiflf  in  error. 

Richard  A.  Tfiompson,  for  the  defendant  in  error. 

BissELL,  C.  This  was  an  action  begun  in  June,  1885,  in 
the  county  court  of  Mesa  County,  to  recover  of  the  defendant, 
Innes,  the  possession  of  certain  personal  property  said  to  have 
been  wrongfully  taken  by  him  and  withheld  from  the  plain- 
tiff, with  damages  for  the  taking  and  detention. 

The  defense  interposed  was  a  justification  by  the  defendant 
under  a  process  of  attachment  issued  out  of  the  county  court 
of  Arapahoe  County,  in  a  suit  by  W.  A.  Hover  &  Co.  against 
one  J.  C.  Kennedy.  The  goods  in  controversy  were  in  the 
possession  of  the  plaintiff.  Carpenter,  but  had  been  seized  by 
the  sheriff  under  the  attachment  issued  against  defendant, 
Kennedy,  in  the  other  suit. 

Upon  the  trial  in  the  county  court,  the  issues  were  found 
for  the  defendant  sheriff,  and  from  that  judgment  an  appeal 
was  taken  to  the  district  court.  When  the  case  came  on  for 
trial  in  that  court,  a  stipulation  was  filed  by  the  attorneys  for 
the  respective  parties,  setting  up  the  doubt  that  existed  as  to 
the  jurisdiction  of  the  court  in  an  action  of  replevin  brought 
against  an  ofiicer  who  had  taken  goods  under  a  writ  issued 
against  a  third  person,  and  stipulating  that  the  sole  question 
which  should  be  tried  at  that  time  should  be  the  one  relating 
to  the  jurisdiction.  The  stipulation  reserved  all  other  ques- 
tions for  ultimate  determination.  Under  this  stipulation  the 
hGariiig  was  had,  and  testimony  was  introduced  which  es- 
tablished the  pendency  of  the  other  suit,  the  seizure  by  the 
sheriff  of  the  goods  claimed  by  the  plaintiff,  and  evidence  was 
tendered  to  show  the  plaintiff's  ownership  and  title.  The 
record  was  permitted  to  be  offered,  but  proof  of  title  was  re- 
jected. 
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The  decision  was  rendered  upon  the  hypothesis  that  the 
property  was  in  custodia  legis^  and  followed  what  was  errone- 
ously supposed  to  be  the  rule  laid  down  in  Parks  v.  Wilcox,  d 
Col.  489. 

Since  this  decision  by  the  district  court,  however,  the  pre- 
cise question  involved  has  been  adjudicated  by  this  tribunal. 
The  rule  has  been  established,  that  replevin  will  lie  in  any 
state  court  of  competent  jurisdiction,  in  favor  of  one  who  is  the 
owner  of  goods  which  had  been  seized  by  the  sheriflF,  or  any 
other  officer,  upon  a  writ  against  a  third  person,  where  the  suit 
in  which  the  writ  issued  has  been  brought  in  any  other  of  the 
courts  of  the  state.  The  decision  proceeds  upon  the  principle 
that  the  taking  by  the  officer  is  without  authority,  and  wrong- 
ful, and  that  the  process  will  afford  him  no  justification  if  the 
proof  establishes  that  he  had  taken  property  which  did  not 
belong  to  the  person  against  whom  the  process  runs:  Wilde  v. 
Rawles,  13  Col.  583. 

Under  this  authority,  it  is  evident  that  the  decision  of  the 
court,  holding  that  it  was  without  jurisdiction,  was  erroneous, 
and  that  the  case  must  be  reversed  for  further  proceedings. 

Reed,  C,  and  Richmond,  C,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  and  the  cause  remanded. 


Keplevin  agrainst  Officer.* 
Officer,  Replevin  against,  by  Stranger  to  Writ.  — This  topic  has  re- 
ceived considerable  atteution  and  discussion  in  the  note  to  Kellogg  v.  Church- 
ill, 9  Am.  Dec.  105-107,  where  all  of  the  early  and  many  of  the  late  cases 
are  collected  and  cited.  The  general  rule  is  there  deduced,  that  a  stranger 
to  a  writ  of  execution  may  in  all  cases*  maintain  replevin  against  the  officer 
to  recover  his  goods  levied  upon  as  the  goods  of  the  execution  debtor,  no 
matter  from  whose  possession  the  goods  were  taken.  Some  of  the  earlier 
cases,  however,  noted  a  distinction  maintaining  that  if  the  goods  levied 
upon  were  taken  from  the  possession  of  the  execution  defendant,  they  were 
not  subject  to  replevin  by  a  stranger  to  the  writ  claiming  them  as  his  own. 
This  distinction,  it  seems,  was  never  applied  in  cases  of  attached  property, 
and  it  has  ceased  to  exist,  either  by  virtue  of  statute  or  adjudication,  in  any 
case,  whether  of  attachment,  execution,  or  mesne  or  final  process,  except  ia 

•beferenck  to  monographic  notks. 

Officers,  Justification  of,  by  process:  21  Am.  Dec.  190-209. 

Officers,  liability  of,  for  acting  under  an  unconstitutional  statute:  64  Am.  Dec.  61-56. 

Officers,  liability  of,  for  loss  of  moneys  while  in  their  custody:  67  Am.  Dec.  366- 
87a 

Officers,  liability  of,  for  misconduct  In  execution  of  process:  46  Am.  Dec  613-617. 

Officers,  liability  of  sureties  on  successive  bonds  of:  10  Am.  St  Kep.  84:^-860. 

Officers,  liability  of,  to  action  by  private  individuals  for  non-performance  of  publlo 
duty:  90  Am.  lec.  726-732;  88  Am.  Dec.  563-566. 

Officers,  mUitary,  liability  of,  to  civil  action:  42  Am.  Dec.  54-58, 
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one  or  two  of  the  states  of  the  Union.  Thus  the  rule  is  still  maintained  in 
New  Hampshire,  that  replevin  does  not  lie  against  p,n  officer  by  a  stranger  to 
the  writ  to  recover  goods  claimed  by  him  as  his  own,  but  taken  on  a  valid 
execution  as  the  property  of  the  judgment  debtor;  and  this,  whether  tlie 
goods  were  taken  from  the  possession  of  the  judgment  debtor,  or  otherwise: 
Kittredge  v.  Holt,  55  N.  H.  621. 

The  general  rule  may  now  be  stated  to  be,  that  if  an  officer,  either  by  mis- 
take or  design,  levies  on  goods  not  the  property  of  the  defendant  named  in 
hia  writ  of  execution  or  attachment,  or  if  the  property,  for  any  reason,  is 
not  liable  to  be  taken  on  the  writ,  replevin  will  lie  against  him,  at  the  in- 
stance of  the  injured  party,  no  matter  from  whose  possession  the  goods  were 
80  taken.  This  rule  is  sustained  by  an  unbroken  line  of  authority  in  nearly 
every  state  of  the  Union,  with  the  notable  exception  already  mentioned. 

The  rule  in  cases  involving  the  levy  of  an  execution  may  be  thus  broadly 
stated:  Replevin  for  personal  property  may  be  maintained  by  the  owner 
ac;ainst  an  officer  taking  the  same  under  an  execution  against  a  third  person: 
Jones  V.  Ward,  77  N.  C.  337;  Churchill  v.  Lee,  77  N.  0.  341;  Raiford  v.  Hyde, 
36  Ga.  93;  Broum  v.  Bissett,  21  N.  J.  L.  267;  Tison  v.  Bowden,  8  Fla.  70; 
71  Am.  Dec,  101;  Stone  v.  Bird,  16  Kan.  488;  Hilton  v.  Osgood,  49  Conn.  110; 
Gimblev.  Ackley,  12  Iowa,  27;  Shea  v.  Watkins,  12  Iowa,  605;  Smith  v.  Mont' 
gomery,  5  Iowa,  370;  Tuttle  v.  Robinson,  78  111.  332;  Yorhorough  v.  Harder, 
25  Miss.  112;  Saunders  v.  Jordan,  54  Miss.  428;  Swain  v.  Alcorn,  50  Miss.  320; 
Slate  V.  Booker,  61  Miss.  16;  Hadley  v.  Hadley,  82  Ind.  75;  Louthain  v.  Fitzer, 
78  Ind.  449;  Whitney  v.  Swensen,  43  Minn.  337;  Bouldin  v.  Alexander,  7  T.  B, 
Mon.  424;  Schara  v.  Barnd,  27  Neb.  94;  Williams  v.  Eikenherry,  25  Neb.  721; 
13  Am.  St.  Rep.  517;  Otis  v.  Williams,  70  N.  Y.  208;  Bullis  v.  Montgomery, 
50  N.  Y.  352;  Wyatt  v.  Freeman,  4  Col.  14.  Replevin  may  be  maintained 
for  goods  seized  by  a  sheriff  on  an  execution  against  their  former  owner,  on 
proof  that  plaintifiF  had  possession  of  them,  coupled  with  an  interest,  and 
notwithstanding  the  legal  title  and  right  of  possession  may  have  been  in  a 
third  person:  Johnson  v.  Carnley,  10  N.  Y.  570;  61  Am.  Dec.  762.  So  re- 
plevin lies  against  an  officer  by  a  person  not  having  the  actual  possession 
of  the  goods  when  taken,  provided  he  has  at  the  time  tiie  general  property 
and  aright  of  immediate  possession,  and  is  a  stranger  to  the  execution:  Chinn 
V.  Russell,  2  Blackf.  172.  If  a  sheriff  levies  an  execution  upon  the  goods  of 
another  than  the  execution  defendant,  the  goods  being  present  and  in  the 
control  of  the  latter,  wliere  they  are  allowed  to  remain  after  the  levy  upon 
his  delivery  bond  without  surety,  the  owner  may  maintain  replevin  for  them 
against  the  sheriff:  Hadiy  v.  Hadley,  82  Ind.  95. 

In  eases  where  the  property  attached  is  owned  by  a  stranger  to  the  writ, 
the  same  rule  prevails  as  in  like  cases  of  levy  under  execution,  and  may  be 
stated  to  be,  that  property  which  has  been  attached  can  be  taken  out  of  the 
hands  of  the  attaching  officer  by  a  writ  of  replevin  sued  out  by  a  third  person, 
a  stranger  to  the  writ,  who  claims  to  be  entitled  to  the  property  and  the  pos- 
session thereof:  Hopkins  v.  Drake,  44  Miss.  619;  Wheeler  v.  Dixon,  51  Miss. 
650;  Brown  v.  Chickopee  Falls  Co.,  16  Conn.  87;  Angell  v.  Keith,  24  Vt.  371; 
Willis  V.  ReinJiardt,  52  Ark,  128;  Foss  v.  Stewart,  14  Me.  312;  Heidenheimer 
V.  Sides,  67  Tex.  32;  Anchor  Milling  Co.  v.  W<dsh,  20  Mo.  App.  107;  Wan' 
gler  v,  Franklin,  70  Mo.  659;  Samuel  v.  Agnew,  80  111.  553;  Caldwell  v.  Arnold, 
8  Minn.  265.  The  rule  is  thus  well  stated  in  Cross  v.  Bogard,  18  Kan.  288: 
Replevin  can  be  maintained  against  an  officer  for  the  recovery  of  personal 
property  which  he  holds  by  virtue  of  a  previously  existing  order  of  delivery, 
provided  the  plaintiff  in  replevin  was  not  a  party  to  the  first  action  or  first 
Am.  8t  Rkp.,  Vol.  XXV.  — 17 
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order  of  delivery.  The  same  rule  prevails  as  to  property  held  under  an 
order  of  delivery  as  to  that  held  under  an  execution,  attachment,  or  any 
other  mesne  or  final  process;  and  the  person  against  whom  the  writ  runs  is 
i;he  only  one  who  may  not  assert  his  rights  to  the  property  in  an  action  of 
^replevin  against  the  officer.  So  replevin  is  the  proper  remedy  when  prop- 
<erty  has  been  seized  by  an  officer,  and  is  being  held  under  a  writ,  and  is 
about  to  be  sold,  when  an  injunction  will  not  lie  to  restrain  the  officer  by  one 
who  claims  to  be  the  owner  of  the  property  levied  upon:  Richarda  v.  Kirk- 
patrick,  53  Cal.  433.  The  cases  all  agree  that  the  owner  of  personal  prop- 
erty seized  under  an  attachment  or  execution  against  the  property  of  another 
may  maintain  replevin  against  the  officer  having  it  in  possession,  without 
making  demand  on  him  previously  to  the  institution  of  the  action,  if  the 
property  was  taken  from  his  possession:  Stone  v.  Bii'd,  16  Kan.  488;  Shea 
V.  WatkiTis,  12  Iowa,  605;  Ledley  v.  Hays,  1  Cal.  160;  Harpending  v.  Me]/er, 
55  Cal.  560;  Dickson  v.  Randal,  19  Kan.  212.  Thus  a  married  woman  who 
purchases  personal  property  from  her  husband  or  any  other  person  in  good 
*faith,  and  for  a  good  and  sufficient  consideration,  is  the  owner  of  the  prop- 
■•«rty,  and  may  maintain  in  her  own  name  an  action  of  replevin  therefor 
against  an  officer  who  levies  on  the  same  under  an  execution  to  satisfy  her 
husband's  debt  without  first  making  demand  of  the  officer  therefor:  Dickson 
V.  Randal,  19  Kan.  212.  So  where  property  is  in  the  possession  of  an  agent 
of  the  owner,  and  is  levied  on  by  an  officer  under  an  execution  against  a  third 
party,  and  is  then  turned  over  by  the  officer  to  such  agent,  to  hold  as  his 
custodian,  the  owner  need  not  make  demand  before  bringing  replevin  against 
such  officer  and  custodian:  Tuitlev.  Robinson,  78  III.  332.  Where  the  prop- 
■  erty  is  found  by  the  officer  in  the  actual  custody  of  the  party  named  in  the 
execution,  the  levy  thereon  gives  the  officer  a  lawful  possession,  and  a 
demand  is  then  a  necessary  prerequisite  to  a  suit  in  replevin  against  the 
officer;  but  when  the  property  is  found  in  the  custody  of  a  stranger  to  the 
writ,  the  officer's  possession  under  his  levy  is  wrongful,  and  no  demand  is 
then  necessary:  Stone  v.  O'Brien,  7  Col.  458;  Tattle  v.  Robinson,  78111.  332. 

An  officer  who  in  good  faith  levies  on  the  property  of  a  stranger  to  the 
writ,  honestly  believing  it  to  belong  to  the  defendant  named  therein,  is  not 
liable  in  exemplary  damages  to  the  owner  of  the  property  wrongfully  seized: 
iHeidenheimer  v.  Sides,  67  Tex.  32.  The  measure  of  damages  against  the 
officer  in  the  action  of  replevin  brought  against  him  by  the  owner  of  the 
goods  in  such  case  is  the  actual  damages  caused  by  their  seizure  and  deten- 
tion, under  the  circumstances  of  the  case:  Schaj-s  v.  Barnd,  27  Neb.  94;  An- 
«hor  Milling  Co.  v.  WaUh,  20  Mo.  App.  107. 

It  seems  that  when  personal  property  is  jointly  owned  by  several  different 
persons,  reijlevin  will  not  lie  by  one  to  recover  goods  levied  upon  as  belong- 
ing to  another  of  the  owners.  Thus  replevin  cannot  be  maintained  by  one 
copartner  for  partnership  goods,  in  the  hands  of  an  officer  under  an  attach- 
-meut  against  another  copartner's  interest  therein:  Hacker  v.  Johnson,  66  Me. 
21;  and  it  has  been  decided  that  replevin  will  not  lie  against  an  officer  for 
specific  personal  property  in  hia  custody  under  a  lawful  writ  commanding 
iiim  to  levy  on  that  identical  property:  Orijfith  V.  Smith,  22  Wis.  646;  99 
Am.  Dec.  90. 

The  owner  of  personal  property  held  by  an  officer  under  a  writ  of  replevin 
in  another  case,  to  which  the  owner  was  not  a  party,  may  maintain  cross- 
replevin  against  the  officer  for  its  possession:  Davis  v.  Qambert,  57  Iowa, 
1239;  Reiley  v.  Haynes,  38  Kan.  259;  5  Am.  St.  Rep.  737. 

In  Michigan,  at  least,  replevin  can  be  maintained  by  a  mortgagee  against 


Jan.  1891.]  Carpenter  v.  Innes.  269 

an  officer  attaching  the  goods  as  the  property  of  the  mortgagor,  while  in  tho 
latter's  possession,  after  demand  upon  the  officer  and  a  refusal  by  him  to 
surrender  the  goods:    Wood  v.   Weimar,  104  U.  S.  786. 

A  receiver  of  an  insolvent  national  bank  acquires  no  right  to  property  in 
the  custody  of  the  bank  which  it  does  not  own  as  against  the  owner  thereof, 
and  he  may  maintain  replevin  therefor  in  the  state  court:  Corn  Exchange 
Bank  v,  Blye,  101  N.  Y.  303.  So  replevin  may  be  maintained  by  the  owner 
against  a  receiver  seizing  property  to  which  the  debtor  never  had  title:  Hilla 
V.  Parker,  111  Mass.  508;  15  Am.  Rep.  63. 

The  rule  is  well  settled  that  replevin  against  an  officer  for  the  wrongful 
seizure  of  plaintiff 's  goods  under  an  attachment  or  execution  against  another 
can  be  brought  in  any  court  of  competent  or  concurrent  jurisdiction  within 
the  state,  and  need  not  be  brought  in  the  court  out  of  which  the  writ  issued: 
Johnson  v.  Jones,  16  Col.  138;  Wilde  v.Bawles,  13  Col.  583;  Samuel  v.  Aqnew, 
80  III.  553;  Ramsden  v.  Wilson,  49  Iowa,  211;  Ross  v.  Hawthorne,  55  Miss. 
651.  And  if  a  party  claiming  goods  seized  under  a  writ  against  another 
issued  out  of  one  federal  court  was  not  a  party  to  that  suit,  he  may 
maintain  replevin  in  another  federal  court  against  the  officer  making  the 
levy:  Seaton  v.  Higgins,  50  Iowa,  305.  It  would  seem  to  be  well  established 
by  the  overwhelming  weight  of  authority,  that,  notwithstanding  the  decision 
in  Freeman  v.  Howe,  24  How.  451,  to  the  contrary,  replevin  will  lie  in  a  state 
court  against  a  United  States  marshal  to  recover  goods  seized  by  him  on  at- 
tachment, or  execution,  or  on  mesne  or  final  process  issued  from  a  United 
States  court,  when  the  goods  belong  to  some  other  person  than  the  defendant 
named  in  the  writ.  The  basis  for  the  rule  is  the  fact  that  property  thus 
unlawfully  taken  and  detained  by  such  officer  is  not  in  the  custody  of  tho 
law,  no  matter  from  what  court  his  process  issued:  Oilman  v.  Williams,  7 
Wis.  329,  76  Am.  Dec.  219;  Ward  v.  Henry,  19  Wis.  76;  88  Am.  Dec.  672, 
and  note  675;  Bruen  v.  Ogden,  11  N.  J.  L.  370;  20  Am.  Dec.  593;  Davidson 
V.  Wal'lron,  31  111.  120;  83  Am.  Dec.  206;  Hoioe  v.  Freeman,  14  Gray,  566; 
Carew  v.  MaUh(ws,4l  Mich.  576;  Cooper  v.  Tompkins,  43  Mich.  406;  Heyman 
V.  Covell,  44  Mich.  332;  38  Am.  Rep.  272.  The  broad  rule  announced  in 
Freeman  v.  Howe,  24  How.  450,  reversing  Howe  v.  Freeman,  14  Gray,  566, 
that  replevin  would  in  no  case  lie  in  a  state  court  against  a  United  States 
officer  who  holds  property  by  virtue  of  a  levy  made  under  process  issued  by 
a  federal  court,  has  in  no  case,  so  far  as  we  have  been  able  to  discover,  been 
followed,  when  the  party  claiming  ownership  of  the  goods  as  against  the 
officer,  was  a  stranger  to  the  writ  under  M-hich  they  were  seized.  This  rule 
has,  however,  been  followed  by  some  state  courts,  under  remonstrance,  when 
replevin  was  sought  to  be  maintained  by  the  defendant  in  the  action  in  which 
the  process  issued,  as  in  Lewis  v.  Buck,  7  Minn.  104;  82  Am.  Dea  73;  Booth 
T.  AltefyMn,  16  Wis.  460;  84  Am.  Dec.  711. 
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EoLLiNs  V,  MoHatton, 

[16  Colorado,  203.] 

Insttranob — Benefit  Society — Change  of  Beneficiabt.  — The  benefi- 
ciary named  in  an  insurance  certificate  issued  by  a  benefit  society  may 
be  changed  by  the  member,  when  power  to  make  the  change  is  conferred 
by  the  charter  and  by-laws,  and  also  recognized  in  the  contract  of  insur- 
ance. 

Insurance  —  Benefit  Society — Death  of  Beneficiary  before  Assured. 
—  Where  the  beneficiary  named  in  an  insurance  certificate  issued  by  a 
mutual  benefit  society  dies  before  the  insured  member,  no  interest  in 
the  fund  vests  in  the  beneficiary,  and  her  surviving  son  inherits  no  part 
of  the  fund  by  virtue  of  his  relationship.  . 

Insurance  —  Benefit  Society — Change  of  Beneficiary — Where  a. 
certificate  of  membership  and  insurance  issued  by  a  benefit  society 
specifies  the  mode  in  which  a  change  of  beneficiary  may  be  made,  such 
mode  must  be  strictly  followed,  to  be  valid,  and  when  the  certificate 
specifies  that  such  change  is  to  be  made  by  an  entry  thereof  on  the  rec- 
ords of  the  society,  a  mere  delivery  of  the  certificate  by  the  assured, 
accompanied  with  oral  declarations  in  relation  thereto,  will  not  consti- 
tute such  a  compliance  as  will  work  a  change  of  beneficiary. 

Insurance  —  Benefit  Society — Change  of  Beneficiary — Equitablb 
Jurisdiction.  —  Where  the  insured  member  in  a  mutual  benefit  society 
has  in  good  faith  attempted  to  comply  with  the  mode  prescribed  for 
changing  his  beneficiary,  but,  owing  to  circumstances  beyond  his  con- 
trol, the  change  is  not  entirely  consummated  at  the  time  of  his  death, 
equity  will  sometimes  treat  the  substitution  as  complete. 

Insurance  —  Benefit  Society  —  Insured  has  No  Interest  in  Fund. — 
The  insured  member  in  a  mutual  benefit  society  has  no  interest  in  the 
fund.  He  simply  has  a  power  of  appointment,  which,  if  not  exercised, 
becomes  moperative,  and  in  no  event  does  the  insurance  money  become 
assets  of  the  insured's  estate. 

Appeal  from  a  judgment  of  distribution.  Charles  K.  Mc- 
Hatton held  a  certificate  of  membership  and  insurance  in  the 
Knights  of  Pythias,  payable  to  Mattie  E.,  his  wife.  She  died 
before  her  husband.  After  her  death,  the  certificate  passed 
from  her  custody  to  that  of  her  mother.  Said  McHatton  sub- 
sequently procured  it  and  delivered  it  to  one  R.  P.  Rollins, 
guardian  of  the  minor  son  of  himself  and  said  Mattie  E.,  with 
directions  for  said  Rollins  to  hold  it  for  the  benefit  of  said 
son.  No  indorsement  showing  a  change  of  beneficiary  upon 
the  records  of  the  society,  as  required  by  the  certificate,  was 
ever  made  by  McHatton.  He  paid  his  assessments  and  dues, 
and  was  a  member  in  good  standing  at  the  time  of  his  death. 
The  certificate  remained  in  the  possession  of  Rollins  until  de- 
posited in  court  subsequently  to  the  death  of  McHatton,  who 
had,  after  the  delivery  of  the  certificate  to  Rollins,  married 
the  appellee,  Frances  A.  McHatton.     The  court  ordered  the 
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insurance  money  to  be  equally  divided  between  said  Frances 
A.  and  the  said  son  of  McHatton.  Rollins,  as  guardian,  ap- 
pealed. 

E.  CayplesSy  and  Keeler  and  Sales,  for  the  appellant. 
S.  T.  Horn  and  T.  E.  Barnum,  for  the  appellee. 

Helm,  C.  J.  No  doubt  exists  as  to  the  authority  of  Mc- 
Hatton to  change  the  beneficiary  named  in  the  insurance 
certificate  under  consideration.  Aside  from  the  fact  that  this 
power  is  conferred  upon  the  member  by  the  charters  or  by- 
laws of  benefit  societies,  the  present  contract  contains  a  pro- 
vision expressly  authorizing  the  same.  It  declares  that  upon 
the  death  of  the  assured  the  sum  mentioned  will  be  paid  "  to 
Mattie  E.,  wife,  as  directed  by  the  said  brother  in  his  appli- 
cation, or  to  such  person  or  persons  as  he  may  subsequently 
direct  by  change  of  beneficiary  entered  upon  the  record  of  the 
supreme  secretary  of  the  endowment  rank." 

Appellant  asserts  that  the  entire  amount  called  for  by  the 
certificate  belongs  to  the  son,  and  that  appellee,  the  surviving 
widow,  takes  nothing. 

Mattie  E.,  the  beneficiary  named  in  the  certificate,  having 
died  before  the  assured,  no  interest  in  the  fund  provided  for 
ever  vested  in  her.  Thomas  S.,  her  surviving  son  and  heir, 
could  therefore  have  inherited  no  part  thereof  by  virtue  of 
such  relationship. 

But  appellant  confidently  relies  upon  the  proposition  that 
the  delivery  of  the  certificate  to  him  for  the  use  of  the  son 
constituted  a  sufficient  change  of  beneficiary  to  vest  in  the 
son,  immediately  upon  the  father's  decease,  a  right  to  the 
money.  Upon  this  contention  the  principal  controversy  rests. 
Were  the  certificate  silent  as  to  the  manner  in  which  such  sub- 
stitutions are  to  be  made,  there  might  be  room  for  appellant's 
contention.  But  turning  to  the  extract  above  given,  we  dis- 
cover that  other  persons  than  the  one  originally  named  can 
receive  the  bequest  only  upon  direction  of  the  assured  "  by 
change  of  beneficiary  entered  upon  the  record  of  the  supreme 
secretary."  This  provision  thus  plainly  declares  how  another 
person  may  be  substituted  in  place  of  the  one  first  designated. 
The  language  used  is  too  plain  to  be  misunderstood,  and  we 
are  not  at  liberty  to  supply  new  words  or  to  ignore  the  clear 
import  of  those  employed  by  the  contracting  parties.  The 
intent  to  permit  a  change  of  beneficiary  at  the  will  of  the 
assured  is  no  more  plainly  declared  by  the  preceding  clause 
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than  is  the  manner  of  executing  that  intent  by  the  expression 
under  consideration.  The  resolution  to  substitute  can  be  en- 
forced in  but  one  way,  viz.,  "  by  change  of  beneficiary  entered 
upon  the  record,"  etc.  It  will  not  do  to  say  that  the  entry 
upon  the  record  is  directory  merely,  or  that  it  is  of  no  special 
importance.  This  entry  is  an  essential  part  of  the  substitu- 
tion, and  the  change  is  incomplete  until  it  is  made:  Bacon 
oii  Benefit  Societies,  sec.  307;  Hollandv.  Taylor,  111  Ind.  121; 
Daniels  v.  Pratt,  143  Mass.  216;  National  Mut.  Aid  Sac.  v. 
Lupoid,  101  Pa.  St.  Ill;  Ste-phenson  v.  Stephenson,  64  Iowa, 
534;  Coleman  v.  Knights  of  Honor,  18  Mo.  App.  189;  Ken- 
tucky etc.  Ins.  Co.  v.  Miller,  13  Bush,  489;  Eastman  v.  Provi- 
dent etc.  Ass'n,  62  N.  H.  555;  Hellenherg  v.  District  etc.  of  B. 
B.,  94  N.  Y.  580. 

The  delivery  of  the  certificate  to  appellant  by  McHatton 
was  no  compliance  with  the  mode  prescribed  for  effectuating 
a  change  of  beneficiary.  While  it  may  be  indicative  of  the 
intent  of  McHatton  at  the  time,  it  was  not  the  method  agreed 
upon  for  the  declaration  of  that  intent. 

We  cannot  accept  the  view  that  this  provision  was  inserted 
in  the  certificate  exclusively  for  the  protection  of  the  associa- 
tion. It  is  doubtless  a  matter  of  importance  to  such  societies 
that  their  books  show  all  changes  in  this  respect.  But  it  is 
more  important  to  the  assured  that  some  record  of  the  kind 
be  kept,  in  order  that  his  wishes  in  the  premises  may  not, 
after  his  death,  be  defeated.  And  obviously  the  beneficiary 
is  profoundly  interested  in  having  such  definite  and  reliable 
record  evidence  of  his  ownership.  It  would  be  a  dangerous 
precedent  were  we  to  hold  that  the  designation  of  the  change 
of  beneficiary  by  entry  upon  the  books  of  the  company  is  not 
imperative.  Disregard  of  the  prescribed  mode  of  substitu- 
tion would  tend  to  frustrate  the  wise  and  benevolent  object 
to  which  these  societies  owe  their  existence.  And  if  such 
changes  could  be  made  simply  by  delivery  of  the  certificate, 
accompanied  with  oral  declarations,  any  relative  or  dependent 
who  might  become  possessed  of  the  instrument  would  have  it 
in  his  power  to  nullify  the  purpose  of  the  deceased  donor  and 
deprive  the  true  donee  of  the  bequest.  If  McHatton  desired 
to  have  his  son  receive  all  of  the  insurance  fund,  notwith- 
standing his  remarriage,  it  was  only  necessary  for  him  to 
comply  with  the  plain  language  of  the  certificate.  His  fail- 
ure in  this  regard,  coupled  with  the  decease  of  the  beneficiary 
named,  left  the  fund  without  any  designated  owner. 
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Equity  occasionally  aids  an  attempted  but  uncompleted 
change  of  beneficiary.  If  the  assured  has  done  his  part 
towards  perfecting  the  substitution  in  accordance  with  the 
method  prescribed,  but,  owing  to  circumstances  over  which  he 
has  no  control,  the  change  is  not  entirely  consummated  at  the 
time  of  his  death,  equity  will  sometimes  treat  the  substitution 
as  complete:  Bacon  on  Benefit  Societies,  sees.  309,  310,  and 
cases  cited.  But  it  is  an  essential  prerequisite  to  the  interpo- 
sition of  equity  that  the  assured  has  in  good  faith  attempted 
to  comply  with  the  prescribed  mode  of  substitution.  McHat- 
ton made  no  effort  to  do  this.  It  does  not  appear  that  he 
communicated,  orally  or  in  writing,  to  the  secretary  or  to  any 
other  officer  of  the  association,  a  desire  to  have  the  proceeds, 
from  the  risk  paid  to  his  son,  or  that  he  otherwise  sought  to 
secure  the  proper  entry  in  the  association's  books. 

We  are  not  called  upon  to  consider  what  the  result  would 
have  been  had  the  society,  upon  McHatton's  decease,  refused 
payment,  and  asserted  a  right  to  the  reversion:  Bacon  on 
Benefit  Societies,  sec.  243.  For  while  it  declined  to  give- 
either  of  the  claimants  preference,  it  voluntarily  deposited 
the  money  with  the  court  to  be  awarded  to  them  as  equity 
and  the  law  might  direct.  It  is  not  a  party  to  the  present 
record,  and  no  further  notice  will  be  taken  of  any  possible 
interest  it  might  have  possessed. 

Did  the  court  below,  under  all  the  circumstances  above  de- 
tailed, err  in  refusing  to  award  appellant,  for  the  use  of  the 
son,  the  entire  proceeds  from  the  certificate? 

The  insured  member  of  such  societies  has  himself  no  inter- 
est in  the  fund;  he  possesses  simply  a  power  of  appointment,, 
which,  if  not  exercised,  becomes  inoperative:  Hellenberg  v. 
District  etc.  of  B.  B.,  94  N.  Y.  580;  Bacon  on  Benefit  Societies, 
sec.  243.  It  would  seem  to  follow  that  the  insurance  money 
could  not  in  any  event  become  assets  of  the  insured's  estate: 
Eastman  v.  Provident  etc.  Ass^n,  62  N.  H.  555;  Worley  v.  North- 
western etc.Ass^n,  3  McCrary,  53.  That  it  cannot  be  used  for 
the  payment  of  his  debts  is  stipulated  in  the  agreed  state- 
ment of  facts  and  declared  by  express  legislative  enactment: 
Mills's  Ann.  Stats.,  sec.  2246.  The  argument  of  counsel  tends 
to  show  that  the  constitution  adopted  by  the  benefit  associa- 
tion of  which  McHatton  was  a  member  designates  how  the 
fund  shall  be  distributed  among  the  assured's  relatives  in 
cases  like  the  present,  where,  upon  his  death,  there  is  no  spe- 
cified beneficiary.     But  since  this  constitutional  provision  is 
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not  a  part  of  the  record  before  us,  we  cannot  be  guided  by  its 
direction. 

It  is  unnecessary,  however,  to  rest  our  decision  upon  either 
the  statute  of  descents  and  distributions  or  the  constitution 
of  the  association.  Appellant,  as  guardian,  recovered  as  much 
as  would  have  belonged  to  the  son  were  this  constitution  or 
statute  applicable;  and  it  is  apparent  from  what  we  have 
said,  that  in  the  absence  of  some  statute,  by-law,  or  contract 
touching  the  subject,  he  is  not  entitled  to  more.  The  appor- 
tionment of  the  fund  in  question  made  by  the  district  court 
is  eminently  fair,  and  cannot  be  disturbed  at  the  instance  of 
appellant. 

The  judgment  is  aflBrmed. 

Benefit  SociETiEa  —  Change  of  Beneficiary.  —  Aa  to  the  power  of  a 
member  of  a  benefit  society  to  ciiange  the  beneficiary  named  in  his  certifi- 
cate of  membership,  and  the  method  of  so  doing,  see  Block  v.  Valley  Mut. 
Ins.  Co.,  52  Ark.  201;  20  Am.  St.  Rep.  166;  note  to  Bankers'  etc.  Ass'n  v. 
Stapp,  19  Am.  St.  Rep.  786-791.  The  change  of  beneficiary  must  be  made 
according  to  the  terms  of  the  certificate  of  membership,  or  in  the  manner 
provided  by  the  by-laws  of  the  society:  Bowman  v.  Moore,  dil  Cal.  306;  Jinks 
V.  Banner  Lodge,  139  Pa.  St.  414. 

Benefit  Societies  —  Death  of  Beneficiary  before  Assured.  —  Where 
the  beneficiary  named  in  a  certificate  issued  by  a  benefit  society  died  before 
the  assured  member,  no  interest  vested  in  such  beneficiary,  and  her  surviv- 
ing children  could  inherit  no  part  of  the  fund  by  reason  of  their  relation- 
ship: Riky  V.  Riley,  75  Wis.  464;  Oiven  v.  Wisconsin  etc.  Ins.  Co.,  71  Wis. 
547.  In  Milner  v.  Bowman,  119  lud.  449,  where  tlae  beneficiaries,  having  a 
vested  interest  in  a  policy  of  insurance,  died  before  the  insured,  who  was 
their  sole  heir,  it  was  decided  that  the  latter  took  their  interest  by  inheri- 
tance subject  only  to  the  claims  of  their  creditors. 

Benefit  Society  —  Change  of  Beneficiary.  —  Where  the  member  of  a 
benefit  society  took  all  the  necessary  steps  to  make  his  mother  his  benefici- 
ary, instead  of  his  wife,  and  the  society  was  ready  to  make  the  change,  but 
by  reason  of  fraud  and  collusion  between  the  wife  and  an  officer  of  the  so- 
ciety the  change  was  not  formally  eflfected  prior  to  his  death,  the  court  held 
that  the  mother  was  entitled  to  the  fund:  Marsh  v.  American  Legion  oj 
Honor,  149  Mass.  512. 

Benefit  Society  —  Interest  of  the  Insured  in  the  Fund.  —  Upon  the 
death  of  a  member  of  a  benefit  society,  the  sura  payable  to  the  beneficiary 
named  in  the  certificate  cannot  be  considered  as  part  of  the  deceased  mem- 
ber's estate,  nor  recoverable  by  his  administrator,  as  assets,  unless  such  ad- 
ministrator happens  to  be  the  appointee:  Eastman  t.  Provident  etc  Ass'n,  62 
N.  H.  655. 
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Weat  V.  Carpenter. 

(16  Colorado,  271.] 

AoENOT  —  Real  Estate  Agent,  when  Entitled  to  Commissions.  — 
Where  a  real  estate  agent  has  introduced  to  hia  principal  an  acceptable 
purchaser,  willing  and  financially  able  to  buy  on  the  terms  named  by 
the  principal,  he  is  entitled  to  his  commission,  even  though,  through  the 
fault  of  the  principal,  the  sale  does  not  actually  take  place,  and  whea 
the  sale  is  actually  made  the  agent  is  entitled  to  his  commission,  even 
though  it  may  afterwards  transpire  that  such  purchaser  was  unable  to 
meet  deferred  payments  as  they  became  due. 

Jury  Trial  —  Verdict  —  Affidavit  of  Juror  to  Impeach.  —  Affidavits 
of  jurors  stating  the  theory  or  ground  upon  which  they  rendered  their 
verdict  will  not  be  received  for  the  purpose  of  impeaching  it,  except  in 
special  cases. 

Jury  Trial  —  Instructions  —  Practice.  —  While,  under  the  statute,  the 
appellant  need  not  note  his  exceptions  to  the  instructions  given,  the 
record  on  appeal  should  nevertheless  show  that  by  proper  objection 
he  called  the  attention  of  the  court  to  the  alleged  error,  and  thus  gave 
opportunity  for  its  correction  at  the  time. 

Long  and  Johnson,  for  the  appellant. 
Robert  Given,  for  the  appellee. 

Helm,  C.  J.  Appellee  brought  suit  in  the  court  belovf 
against  appellant,  and  recovered  one  thousand  dollars  as 
commission  for  services  rendered  in  procuring  the  sale  of 
certain  realty  in  Nebraska.  The  admitted  facts  show  that 
appellant  placed  the  property  in  the  hands  of  appellee  for 
sale  at  a  certain  figure,  allowing  him  the  sum  recovered  in 
case  of  success;  that  appellee  found  Corregen,  the  alleged 
purchaser,  and  introduced  him  to  appellant;  also,  that  nego- 
tiations between  Corregen  and  appellant  were  carried  on  for 
a  considerable  period. 

The  rule  contended  for  by  appellant  is  undoubtedly  cor- 
rect, viz.,  that  when,  under  circumstances  such  as  are  here 
presented,  the  agent  has  introduced  to  his  principal  an  ac- 
ceptable purchaser,  willing  and  financially  able  to  buy  on  the 
terms  named  by  the  principal,  he  is  entitled  to  his  commis- 
sion, even  though,  through  the  fault  of  the  principal,  the  sale 
does  not  actually  take  place:  Buckingham  v.  Harris,  10  Col. 
455,  and  cases  cited. 

But  appellee  did  not,  in  the  court  below,  base  his  recovery 
upon  this  rule  of  law;  nor  does  he  do  so  here.  His  contention 
is,  that  the  sale  was  actually  consummated.  Appellant  vig- 
orously combats  this  contention.  He  asserts  that  the  nego- 
tiations between  him  and  Corregen   entirely  failed,  because 
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Corregen  proved  to  be  financially  irresponsible;  and  upon  tbia 
controversy  the  case,  so  far  as  the  evidence  is  concerned,  will 
be  determined.  The  proofs  offered  by  appellee  to  establish 
the  sale  are  not  perfectly  satisfactory.  If  sitting  as  a  trial 
court  without  the  aid  of  a  jury,  we  might  hesitate  before  find- 
ing affirmatively  upon  this  question  of  fact;  but  the  record  is 
not  wholly  devoid  of  evidence  to  sustain  the  verdict  returned. 
The  .testimony  of  both  appellee  and  the  witness  Davis  tends 
to  show  a  completed  sale  to  Corregen.  It  is  strongly  contra- 
dicted by  appellant  and  Corregen;  and  there  are  circum- 
stances corroborating  to  some  extent  the  position  of  appellant 
in  this  regard.  But  we  cannot  say  that  the  preponderance  of 
evidence  in  appellant's  favor  is  so  great  as  to  warrant  our  in- 
terference with  the  verdict  of  the  jury,  or  the  judgment  pro- 
nounced thereon  by  the  trial  court,  who  also  met  the  witnesses 
face  to  face. 

If  the  sale  to  Corregen  were  actually  completed,  appellant 
must  be  held  to  have  considered  and  favorably  determined 
the  latter's  financial  responsibility.  And  appellee  was  en- 
titled to  his  commission,  even  though  it  may  Tvfterwards  have 
transpired  that  Corregen  was  unable  to  meet  deferred  pay- 
ments as  they  became  due. 

In  support  of  his  motion  for  a  new  trial,  appellant  offered 
to  prove,  by  the  affidavits  of  two  or  more  jurors  who  tried  the 
cause,  "  that  the  jury  arrived  at  their  verdict  upon  the  theory 
that  defendant,  Wray,  and  R.  A.  Corregen  concerted  together 
to  make  the  sale  afterwards  to  J.  C.  Davis;  that  the  jury  be- 
lieved that  Corregen  was  wholly  irresponsible,  but  that  Car- 
penter had  brought  Corregen  and  Wray  together,  and  that 
they  afterwards  made  the  sale."  The  court  did  not  err  in 
refusing  to  receive  or  consider  these  affidavits.  As  a  general 
rule,  affidavits  of  jurors  stating  the  theory  or  ground  upon 
which  they  rendered  their  verdict  will  not  be  received  for  the 
purpose  of  impeaching  the  same:  Thompson  and  Merriam 
on  Juries,  sec.  440,  and  cases  cited. 

If  the  court  erred  in  receiving  evidence  tending  to  show 
that  subsequent  to  the  commencement  of  the  present  suit 
appellant  sold  the  premises  in  question  to  a  third  party  (a 
point  we  do  not  determine),  such  error  could  not  have  in- 
jured him;  for  the  effect  of  such  evidence,  if  it  were  given 
any  effect  whatever,  would  be  to  corroborate  appellant's 
theory  that  the  sale  to  Corregen  was  never  consummated. 
Nor  do  we  perceive  how  the  supposed  aid  of  Corregen  in 
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bringing  about  the  alleged  sale  to  Davis  could  make  any 
difference.  Being  error  without  prejudice  to  appellant,  the 
matter  constitutes  no  ground  for  reversal. 

The  second  instruction  given  stated  correctly  the  law  ap- 
plicable to  a  completed  sale.  It  was  not  intended  to  cover 
the  rule  authorizing  a  recovery  of  commissions  where  the 
agent  has  introduced  a  purchaser  acceptable  to  the  owner, 
and  able  and  willing  to  buy  upon  the  owner's  terms,  but  by 
fault  of  the  owner  the  sale  is  not  consummated.  .  This  rule 
had  already  been  fully  and  fairly  stated  in  the  preceding 
instruction.  Besides,  appellant  is  not  in  position  to  raise 
this  question;  for  while  the  formality  of  noting  his  excep- 
tion to  the  charge  is  done  away  with,  the  record  should 
nevertheless  show  that  by  some  proper  objection  he  invited 
the  trial  court's  attention  to  the  alleged  error,  and  thus  gave 
an  opportunity  for  its  correction  at  the  time. 

All  the  matters  urged  in  this  court  by  counsel  for  appel- 
lant having  been  noticed,  and  no  material  error  appearing, 
the  judgment  will  be  affirmed. 

Real  Estate  Broker,  when  Entitled  to  Commission. — A  real  estate 
agent  has  earned  and  is  entitled  to  his  commission  when  he  has  introduced 
to  his  principal  one  who  is  ready  and  willing  to  purchase  the  property,  and 
financially  able  to  buy  it  upon  the  terms  named  by  the  owner,  although 
through  the  fault  of  the  principal  the  sale  is  not  actually  consummated: 
Hannanv.  Moran,  71  Mich.  261;  Burns  v.  Oliphant,  78  Iowa,  456;  De  Cordova 
V.  Bahn,  74  Tex,  643;  Ward  v.  Cobb,  148  Mass.  518;  12  Am.  St.  Rep.  587, 
and  note  590,  591;  note  to  Walker  v.  Osgood,  93  Am.  Dec.  175,  176;  Fran' 
CM  V.  Baker,  45  Minn.  83;  Wright  v.  Beach,  82  Mich.  469;  Oravea  v.  Bairn, 
78  Tex.  92;  Blumenthal  v.  Goodall,  89  Cal.  251. 

New  Trial.  — Admissibility  of  Jurors'  Affidavits  to  Impeach  theib 
Verdict:  See  note  to  Packard  v.  United  States,  48  Am.  Dec.  376-379;  note 
to  Crawford  v.  State,  24  Am.  Dec.  475-479;  Knowlton  v.  McMahon,  13  Minn. 
886;  97  Am.  Deo.  236,  and  note. 
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[16  Colorado,  '296.] 
Appellate  Practice  —  Presumption  as  to  Objections  to  Evidence.  — 
Where  a  case  is  tried  by  the  court  without  a  jury,  and  testimony  re- 
vived, subject  to  a  decision  as  to  its  competency  on  final  hearing,  and 
upon  a  motion  to  strike  out,  and  no  further  challenge  to  the  evidence  i» 
interposed,  nor  exception  thereto  reserved,  an  assignment  of  error  based 
upon  its  admission  will  not  be  sustained  on  appeal.  On  the  contrary,  it 
will  be  presumed  that  the  court,  of  its  own  motion,  disregarded  all  im- 
proper evidence,  and  based  its  finding  and  judgment  upon  competeuit 
evidence  only. 


268  Travelers  Ins.  Co.  v.  Murray.  [Col. 

AcciDSMT  Insurance  —  Evidence  of  Vigoe  and  Habits  of  Assitred. — 
Where  an  action  to  recover  on  a  policy  of  accident  insurance  for  the 
death  of  the  insured  from  hernia,  inflicted  while  performing  his  duties 
as  a  railroad  fireman  after  the  policy  issued,  recovery  ia  resisted  on  the 
ground  that  be  was  afflicted  with  chronic  hernia  long  before  the  acci- 
dent, evidence  showing  his  habits,  health,  vigor,  and  ability  to  perform 
continued  hard  labor  up  to  the  time  of  the  injury  is  competent  to  refute 
the  defense  set  up. 

Accident  Insurance  —  Evidence  —  What  Required  to  Establish  Prior 
Disease  or  Infirmity.  —  Where,  in  an  action  to  recover  on  a  policy  of 
accident 'insurance  for  the  death  of  the  insured  from  hernia,  inflicted 
while  he  was  performing  his  duties  as  a  railroad  fireman  after  the  policy 
issued,  recovery  is  resisted  on  the  ground  that  the  deceased  was  afiiicted 
with  chronic  hernia  long  before  the  accident,  this  defense  must  be  es- 
tablished affirmatively  by  competent  testimony,  and  it  is  not  established 
by  statements  made  by  the  deceased  to  his  physician  after  the  accident, 
to  the  effect  that  he  did  not  know  that  he  had  ever  been  afflicted  with 
bernia,  although  he  had  noticed  a  little  lump  there  at  times  for  about 
eight  years  back,  especially  when  the  evidence  of  other  witnesses,  who 
knew  him  intimately  and  for  a  long  time,  shows  his  continued  good 
health,  bodily  vigor,  and  a  condition  absolutely  incompatible  with  the 
supposed  disability  for  a  long  time  prior  to  the  accident. 

Accident  Insurance  —  Proximate  Cause  of  Death.  — Where  the  insured 
under  an  accident  policy  is  injured  by  an  accident  producing  hernia, 
and  dies  after  a  necessary  but  unsuccessful  surgical  operation  resulting 
in  peritonitis,  the  accident,  and  not  the  operation,  is  the  proximate  cause 
of  death. 

Accident  Insurance  —  Exceptions  in  Policy  —  Construction* — Where 
a  policy  of  accident  insurance  insures  against  death  from  bodily  injury 
caused  through  external,  violent,  and  accidental  means,  but  excepts 
from  liability  for  death  from  hernia,  or  medical  or  surgical  treatment, 
the  insurer  is  liable  when  the  proximate  cause  of  death  is  hernia  inflicted 
by  external,  violent,  and  accidental  means. 

Accident  Insurance  —  Exceptions  in  Policy  Susceptible  of  Two  Con- 
structions. —  Where  an  exception  to  a  policy  of  accident  insurance  is 
capable  of  two  meanings,  the  one  is  to  be  adopted  which  is  most  favor- 
able to  the  insured. 

Action  on  an  accident  insurance  policy  on  the  life  of  one 
M.  J.  McDonald.  He,  at  the  time  of  receiving  the  injury  re- 
sulting in  his  death,  was  employed  by  a  railroad  company  as 
a  fireman,  and  while  in  the  discharge  of  his  duties  received 
an  injury  causing  rupture  and  inguinal  hernia.  An  attempt 
was  made  to  reduce  it,  and  to  keep  the  protruding  bowels  in 
place  by  ordinary  and  artificial  means.  This  proved  a  fail- 
ure, and  the  rupture  becoming  strangulated,  a  surgical  opera- 
tion was  performed,  in  the  hope  of  saving  his  life.  This  also 
failed,  and  he  subsequently  died.  The  insurer  refused  to  pay 
the  amount  of  the  insurance,  on  the  ground  that  the  death  re- 
sulted directly  from  the  hernia  and  surgical  operation,  which 
were  excepted  against  in  the  policy.     The  policy  in  suit  ex- 
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cepted  liability  for  death  resulting  directly  or  indirectly  from 
medical  or  surgical  treatment;  or  disease  or  bodily  infirmity; 
hernia,  fits,  vertigo,  or  sleep-walking.  In  his  written  applica- 
tion for  insurance,  the  deceased  stated  that  "  I  have  never 
had,  nor  am  I  subject  to,  fits,  disorders  of  the  brain,  or  any 
bodily  or  mental  infirmity,  except  as  herein  stated."  Judg- 
ment in  favor  of  plaintifif  for  the  amount  of  the  policy,  and 
defendant  appealed.     Other  facts  are  stated  in  the  opinion. 

Markham  and  Dillon,  E.  A.  Clark,  and  Harry  Carry  for  the 
appellant. 

J.  L.  Murphy,  and  Browne  and  Putnam,  for  the  appellee. 

Reed,  C.  Nearly  all  the  errors  assigned  are  based  upon 
the  admission  and  rejection  of  evidence;  the  first  six  being 
directed  to  the  supposed  error  of  the  court  in  allowing  Dr. 
Heron,  the  attending  physician,  and  Patrick  Harvey,  the 
l(5comotive-engineer  under  whom  the  deceased  was  employed, 
to  testify  to  the  statements  made  by  the  deceased  immediately 
after  the  injury  was  received,  in  regard  to  the  manner  and 
character  of  the  accident  by  which  the  injury  was  received. 
It  appears  from  the  evidence  that  no  one  saw  the  accident,  or 
knew  of  its  occurrence  or  the  injury  until  nearly  half  an  hour 
after  its  occurrence;  and  that  deceased  was  not  conscious  of 
having  received  serious  injury,  and  continued  to  perform  his 
duties  for  about  that  length  of  time,  when  the  engineer  ob- 
served the  changed  appearance  and  apparent  suffering  of  his 
fireman,  and  made  inquiries  in  regard  to  its  cause.  The 
statements  made  to  the  engineer,  and  testified  to  by  him, 
and  those  made  to  the  physician,  and  testified  to  by  him, 
being  all  the  evidence  in  regard  to  the  character  of  the  acci- 
dent and  the  manner  in  which  it  occurred,  it  is  insisted  were 
hearsay,  and  incompetent,  and  erroneously  admitted.  It 
appears  from  the  record  that  objections  were  made  to  the 
admission  of  such  testimony  by  appellant's  counsel,  on  the 
grounds  above  stated,  and  the  court  admitted  the  physician's 
testimony,  "subject  to  the  objection,  to  be  decided  upon  the 
final  hearing,"  and  afterwards  admitted  the  engineer's  testi- 
mony, "  subject  to  the  motion  to  strike  out."  The  record 
does  not  show  that  any  further  objection  or  motion  was  made, 
or  that  the  ruling  of  the  court  was  afterwards  or  otherwise 
expressed,  and  no  exception  appears  to  have  been  taken  at 
any  time.  The  exception  at  the  close  of  the  trial  was  in 
these  words;  "  To  which  ruling  of  the  court  in  finding  the 
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issues  in  favor  of  said  plaintiflf,  and  against  said  defendant, 
And  in  rendering  judgment  upon  said  finding  in  favor  of  the 
plaintiff  and  against  the  defendant,  the  said  defendant,  by 
his  counsel,  then  and  there  excepted."  This  cannot,  in  any 
sense,  be  construed  as  an  exception  to  the  admission  of  the 
testimony  of  the  physician,  the  engineer,  or  any  other  wit- 
ness. Hence,  under  the  well-established  rule  of  this  court, 
we  are  relieved  from  the  necessity  of  passing  upon  the  admia- 
sibility  of  the  testimony.  The  cause  having  been  voluntarily 
submitted  by  both  parties  to  a  trial  by  the  court  without  a 
jury,  the  testimony  having  been  received  by  the  court  subject 
to  a  decision  as  to  the  competency  thereof  upon  final  hearing 
and  upon  a  motion  to  strike  out,  and  no  further  challenge  to 
the  testimony  having  been  interposed,  and  no  exception  what- 
ever having  been  reserved,  we  cannot  properly  sustain  the 
assignments  of  error  based  upon  the  admission  of  said  testi- 
mony. We  may  reasonably  presume  that  counsel  supposed 
at  the  trial,  as  we  do  now,  that  the  court,  of  its  own  motion, 
disregarded  all  improper  testimony,  and  based  its  finding  and 
judgment  upon  competent  evidence  only:  Rollins  v.  Board  of 
CommWs,  15  Col.  103. 

The  questions  to  be  determined  upon  the  trial  were:  1.  Did 
the  deceased,  while  following  his  avocation  and  performing  his 
duties,  receive  an  injury  which  caused  his  death?  2.  Was 
such  injury  one  against  which  he  was  insured  by  the  appel- 
pellant?  3.  Was  the  policy  of  insurance  void  by  having  been 
obtained  through  fraudulent  misrepresentations  of  the  in- 
sured? 

The  proof  of  an  injury  having  been  received  by  the  de- 
ceased was  not  dependent  upon  his  declarations  to  the  engi- 
neer or  to  his  physician.  If  it  had  been,  the  admission  of  the 
testimony  would  probably  have  been  more  strenuously  re- 
sisted at  the  trial.  That  there  had  been  serious  injury  was 
obvious;  its  physical  effects  were  patent  and  apparent,  A 
brother  of  the  deceased  testified  to  seeing  a  bruise  and  dis- 
coloration upon  the  bowels  of  the  deceased  shortly  after  the 
alleged  accident.  The  fact  of  the  injury  was  at  once  estab- 
lished by  the  examination  of  the  physician,  and  his  testi- 
mony in  regard  to  it,  and  supported  by  that  of  all  the 
physicians  who  made  an  examination.  The  fact  of  the  in- 
jury having  been  received  by  the  deceased  while  attending  to 
his  duties  was  established  by  the  evidence  of  Harvey,  the 
engineer.     These  being  the  facts  necessary  to  be  proved,  and 
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they  not  having  been  dependent  upon  the  statements  of  the 
deceased,  the  peculiar  attendant  circumstances  of  the  acci- 
dent that  caused  the  injury  were  incidental  and  secondary. 

The  seventh  assignment  of  error  is  to  the  effect  that  the 
court  allowed  the  witness  Harvey  to  testify  that  the  deceased 
had  been  continually  at  work  for  a  long  time  previous  to  the 
injury,  etc.  We  do  not  think  this  was  error.  The  defense  re- 
lied upon  and  sought  to  be  established  was,  that  the  deceased 
bad  for  years  been  afflicted  with  chronic  hernia,  and  any  and 
all  proper  testimony  to  show  his  habits,  health,  vigor,  and 
ability  to  perform  continued  hard  labor  up  to  the  time  of  the 
injury  was  competent  as  refuting  that  supposition:  McCarthy 
V.  Travelers  Ins.  Co.^  8  Biss.  362. 

The  other  objections  urged  in  regard  to  the  admission  of 
testimony  appear  to  be  far  more  technical  than  substantial. 
The  special  defense  that  the  policy  of  insurance  was  fraudu- 
lently obtained  by  misrepresentations  of  his  physical  condi- 
tion in  the  application  for  insurance,  and  that  the  deceased 
had  been  suffering  from  or  subject  to  a  hernia  for  several  years 
previous,  is  not  sustained  by  the  evidence.  It  is  based  en- 
tirely upon  the  statements  of  the  deceased  to  the  physician 
after  he  received  the  injury.  Dr.  Heron's  testimony  was: 
"The  first  day  he  was  injured,  he  told  me  he  never  knew 

he  had   a   rupture He   told   me  he   never  knew  he 

was  ruptured,  or  had  any  trouble,  or  had  any  hernia,  or  a 
rupture  there  at  all.  He  said  he  noticed  a  little  lump  there, 
and  I  quizzed  him.  I  asked  him  how  far  back  he  remembered 
it,  and  he  said  there  was  a  lump  there  at  times;  he  did  not 
know,  but  about  eight  years  back."  This  was  substantially 
all  upon  which  to  base  the  defense,  and,  taken  as  a  whole,  ia 
no  admission  whatever  of  the  existence  of  hernia.  He  says 
he  never  knew  he  was  ruptured,  or  had  any  trouble.  This  is 
almost  conclusive  evidence  that  no  such  trouble  had  existed, 
and  that  he  had  no  definite  idea  of  what  a  hernia  was.  It 
seems  physically  impossible  that  it  could  have  existed  that 
length  of  time  and  he  have  no  trouble  or  knowledge  of  it.  A 
large  number  of  physicians  were  examined  as  experts,  and  the 
weight  of  the  evidence  was  clearly  against  the  possibility  of 
his  having  been  afflicted  with  hernia  previous  to  the  injury. 
The  mother,  with  whom  he  had  always  resided,  and  with 
whom  he  resided  at  the  time  of  his  death,  testified  to  having 
seen  frequently  his  person  exposed  at  the  point  of  the  sup- 
posed hernia,  and  that  none  existed;  and  if,  as  supposed,  a 


272  Travelers  Ins.  Co.  v.  Murray.  [Cal. 

hernia  was  developed  at  an  early  age,  she  must  have,  during 
all  these  years,  learned  of  its  existence.  The  brother,  who  had 
during  all  the  years  associated  and  slept  with  him,  who  had 
frequently  seen  his  person  exposed,  said:  "If  there  had  been 
anything  there,  I  would  have  seen  it";  that  he  saw  nothing, 
and  his  brother  never  complained.  Several  witnesses  who 
knew  him  intimately,  and  had  for  a  long  period,  testified  to 
his  continued  good  health,  bodily  vigor,  and  a  condition  ab- 
solutely incompatible  with  the  supposed  disability.  In  order 
to  make  the  supposed  defense  available,  the  previous  exist- 
ence of  the  hernia  must  have  been  established  aflBrmatively 
by  competent  testimony,  like  any  other  materal  fact.  It 
could  not  be  established  by  supposition  or  presumption. 
"  Neither  party  is  bound  to  prove  negatives.  Upon  each  rests 
the  burden  of  proving  the  affirmative  matter  which  he  al- 
leges, and  upon  which  issue  is  taken  ":  McCarthy  v.  Travelers 
Ins.  Co.,  8  Biss.  362.  The  statements  to  his  physician  in 
regard  to  the  "  lump  "  could,  under  no  circumstances,  be  re- 
garded as  an  admission  for  the  purposes  of  this  suit.  The 
subject  of  the  policy  of  insurance  was  not  under  considera- 
tion—  probably  not  thought  of — by  either  party  to  the  con- 
versation. There  is  no  testimony  that  during  treatment, 
including  the  incision  at  the  surgical  operation,  any  evidence 
was  found  of  the  existence  of  a  case  of  chronic  hernia.  If,  as 
supposed  by  counsel  of  appellant,  the  admission  by  the  court 
of  the  statements  of  the  deceased  in  regard  to  the  manner  in 
which  the  injury  was  received  was  error,  the  statements  of 
deceased  to  his  physician  in  regard  to  the  former  existence  of 
a  lump,  being  of  the  same  character,  was  a  very  weak  basis 
upon  which  to  build  a  defense  to  defeat  the  action.  It  is 
apparent  that  the  trial  court  found  as  a  fact  that  deceased 
had  not  been  afflicted  with  hernia  previous  to  the  injury,  and 
that  the  injury  received  was  the  proximate  and  sole  cause  of 
death.  By  "  proximate  cause  "  is  meant  that  cause  which 
directly  precedes  and  produces  the  effect,  as  distinguished 
from  a  remote  cause.  "  Whether  a  cause  is  proximate  or 
remote  does  not  depend  alone  upon  the  closeness  in  the  way 
of  time  in  which  certain  things  occur":  Cunningham  v. 
Lyness,  22  Wis.  245.  "An  efficient,  adequate  cause  being 
found  must  be  deemed  the  true  cause,  unless  some  other 
cause  not  incidental  to  it,  but  independent  of  it,  is  shown  to 
have  intervened  between  it  and  the  result":  Kellogg  v.  Chi- 
cago etc.  R.  R.  Co.,  26  Wis.  223;  7  Am.  Rep.  69;  McCarthy  v. 
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Travelera  Ins.  Co.,  8  Biss.  362;  Accident  Ins.  Co.  v.  Crandal^ 
120  U.  S.  527;  Mallory  v.  Travelers  Ins.  Co.,  47  N.  Y.  52;  7" 
Am.  Rep.  410.  After  a  careful  examination  of  the  evidence,, 
we  think  it  was  ample  to  sustain  the  finding. 

There  is  no  evidence  whatever  to  establish  the  defense  that~. 
the  insured  "died  of  medical  and  surgical  treatment,  and  no 
other  cause."     All  the  physicians  who  saw  the  case  seem  t» 
have  conceded  that  death  was  inevitable  without  a  surgical 
operation.     No   charge   of  unskillfulness  in  performing  the 
operation  is  made  or  suggested.     That  life  was  prolonged  for 
quite  a  period  by  the  operation  is  shown  by  the  evidence. 
That  the  insured  died  from  peritonitis  resulting  from  the  surgi- 
cal operation  is  unimportant,  when  the  fact  is  established  that"- 
death  was  inevitable  without  the  operation,  and  that  after  a. 
consultation  of  skilled  physicians  the  operation  was  resolved 
upon — necessarily  dangerous  —  as  the  only  possible  means-' 
of  preserving  life. 

It  is  ably  urged  in  argument  that  deceased  died  of  hernia, — 
a  cause  of  death  excepted  by  the  policy.  Although  appellant 
in  its  third  special  defense,  which  is  verified,  averred  "that 
the  cause  of  said  death  was  medical  and  surgical  treatment,, 
and  no  other  cause,"  which  seems  to  be  greatly  at  variance 
with  the  theory  of  the  argument,  counsel,  perhaps,  was  not 
precluded  by  it.  We  cannot  adopt  the  construction  of  the- 
exception  in  the  contract  of  insurance  so  ably  urged.  The 
hernia  must  be  regarded  as  the  result  of  the  accident  that 
caused  the  death;  the  cause  of  death;  the  force  of  the  blow; 
received;  the  subsequent  injury  arising  from  the  concussion, 
and  the  hernia  as  resulting.  Deceased  was  insured  against 
the  accident  by  the  terras  of  the  body  of  the  policy.  Had  he- 
died  of  ordinary  hernia,  not  produced  by  a  serious  and  violent 
injury,  appellant  would  probably  have  been  released  from  pay- 
ment; but  when  the  hernia  is  the  accidental  result  of  the  force 
of  the  blow,  it  cannot  be  regarded  as  excepted.  In  this  view, 
both  the  contract  of  insurance  and^the  exception  can  be  al- 
lowed to  stand  without  doing  violence  to  either, —  a  rule  always- 
adopted  when  practicable.  If  not  so  construed,  the  exception 
must  yield  in  this  instance.  It  is  "  the  fundamental  rule  of 
interpretation  that  policies  of  insurance  are  to  be  construed 
most  strongly  against  the  insurers,  who  frame  them":  Acci-^ 
dent  Ins.  Co.  v.  Crandal,  120  U.  S.  527;  Burkhard  v.  Travelers 
Ins.  Co.,  102  Pa.  St  262;  48  Am.  Rep.  205. 

It  is  now  well  recognized  as  a  general  rule,  that  where  au 
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exception  to  a  policy  of  insurance  is  capable  of  two  meanings, 
the  one  is  to  be  adopted  which  is  most  favorable  to  the  in- 
sured: State  Ins.  Co.  v.  Horner^  14  Col.  391;  May  on  Insur- 
ance, sees.  172-179;  Wood  on  Insurance,  sees.  141-146;  Allen 
V.  St.  Louis  Ins.  Co.,  85  N.  Y.  473;  Western  Ins.  Co.  v.  CroppeVf 
32  Pa.  St.  351;  75  Am.  Dec.  561. 

The  business  of  the  company  is  to  insure  against  accident. 
The  object  of  the  insured  in  making  the  contract  was  to  secure 
compensation  and  support  in  case  of  injury  or  disability  aris- 
ing from  accident,  and  in  case  of  accidental  death,  to  furnish 
a  fund  for  the  benefit  of  the  mother.  The  contract  in  the 
policy  for  and  on  which  he  paid  the  consideration  was  to  pay 
themother  fifteen  hundred  dollars,  "if  death  shall  result  .  .  .  . 
from  bodily  injuries  effected  during  the  term  of  this  insurance 
through  external,  violent,  and  accidental  means."  That  the 
contingency  against  which  he  insured  did  happen,  and  death 
ensued,  is  uncontradicted;  that  the  bodily  injuries  resulting 
in  death  were  received  "  through  external,  violent,  and  acci- 
dental means"  was  established  bej'ond  controversy.  Such 
construction  must  be  given  to  contracts  of  this  kind  as  was 
evidently  contemplated  by  the  parties,  and  while  so  constru- 
ing them  as  to  protect  the  insurer  against  fraud,  deception,  and 
misrepresentation,  give  the  insured  the  benefit  of  his  contract 
and  consideration  for  the  premium  paid.  Where,  as  in  this 
case,  there  was  no  evidence  of  fraud  or  intentional  imposition, 
the  defense  must  fail.  We  advise  that  the  judgment  be 
affirmed. 

Richmond,  C,  concurred,  and  Bissell,  C,  dissented. 
Per  Curiam.     For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Accident  Insurance.  —  As  to  when  death  by  reason  of  hernial  rupture, 
erysipelas,  rheumatism,  gout,  or  any  other  kindred  disease  does  not  fall 
within  the  exception  of  an  accident  insurance  policy,  see  note  to  North 
American  L.  A  A.  Inn.  Co.  v.  Burroughs,  8  Am.  Rep*  218,  219;  Bacon  v.  United 
States  etc.  Ass'n,  123  N.  Y,  304;  20  Am.  St.  Rep.  748.  Compare  note  to  Paul 
T.  Travelers  Ins.  Co.,  8  Am.  St.  Rep.  763-766. 

Injury  from  Risk  Excepted  in  Policy.  —  The  company  is  not  respon- 
sible for  the  death  of  a  banker  who  was  killed  while  attempting  to  board  a 
moving  railroad  car,  if  the  policy  of  accident  insurance  contained  a  condition 
that  it  should  not  cover  accidents,  injuries,  or  death  from  attempting  to 
enter  a  steam-vehicle:  Miller  v.  Travelers  Ins.  Co.,  39  Minn.  548. 
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O'CoNNELL  V,  Taney. 

[16  Colorado,  85!.] 

Execution  —  Right  of  Creditor  to  Ascertain  whethibr  Property  is 
Subject  to.  —  Under  the  Colorado  statute,  every  interest  in  land, 
whether  legal  or  equitable,  is  subject  to  levy  and  sale  under  execution, 
and  a  judgment  creditor  may  by  action  determine  the  interest  of  the 
judgment  debtor  in  the  property  to  be  sold  prior  to  the  sale,  and  thus 
settle  the  title  in  advance  thereof. 

Husband  and  Wife  —  Direct  Conveyance  of  Land  to  One  Another.  — 
Under  the  Colorado  statute,  the  husband  and  wife  may  deal  in  reference 
to  their  joint  property  the  same  as  though  no  marital  relation  existed 
between  them.  Either  may  convey  directly  to  the  other,  and  in  the 
absence  of  fraud  a  good  title  may  be  conveyed,  and  if  the  title  is  held  in 
the  name  of  one  only,  that  one,  in  equity,  may  be  declared  a  trustee 
for  and  as  to  the  interest  of  the  other. 

Husband  and  Wife  —  Wife  as  Trustee  of  Husband  —  Liability  of  his 
Interest  in  Land  for  Debts.  —  In  an  action  against  a  wife  as  trustee 
of  her  husband's  interest  in  land  held  in  her  name  alone,  to  compel  her 
to  convey  his  interest  therein  to  him,  so  as  to  subject  it  to  the  payment 
of  his  debts,  an  allegation  of  his  insolvency  is  unnecessary. 

Steele  and  Malone,  for  the  appellant. 
L.  C.  Rockwelly  for  the  appellee. 

Hayt,  J.  As  the  amended  complaint  was  filed  by  leave  of 
court,  it  superseded  the  original,  and  need  only  be  considered. 

In  this  pleading  Patrick  Taney,  appellee,  as  plaintiff,  made 
John  O'Connell,  Katharine  O'Connell,  John  Sheehan,  William 
C.  Graves,  and  J.  F.  Conroy  defendants.  It  alleges  that  on 
the  thirtieth  day  of  June,  1885,  plaintiflF  recovered  a  judg- 
ment in  the  superior  court  of  the  city  of  Denver  against  said 
defendant  John  O'Connell,  for  the  sum  of  $2,262.30  and  costs 
of  suit;  that  afterwards  a  transcript  of  said  judgment  was 
filed  in  the  office  of  the  clerk  and  recorder  of  Arapahoe 
County;  that  in  March,  A.  D.  1885,  execution  was  duly  issued 
by  the  clerk  of  the  court  rendering  said  judgment,  and  de- 
livered to  the  sheriff"  of  Arapahoe  County  for  execution;  that 
said  sheriff"  returned  the  same  in  April,  1886,  nulla  bona. 

It  is  also  averred  that  the  said  John  O'Connell  has  no 
property  interests,  either  real  or  personal,  in  the  state  of  Col- 
orado out  of  which  said  judgment,  or  any  portion  of  it,  could 
be  made;  that  the  action  wherein  said  judgment  was  ren- 
dered in  favor  of  the  plaintiff"  was  based  upon  a  certain  ap- 
peal bond  signed  by  said  John  O'Connell  as  surety  for  one 
Michael  Green.  Under  date  of  June  27,  A.  D.  1881,  and  im- 
mediately prior  to  said  day  and  date,  said  John  O'Connell 
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had  been  working  upon  the  Denver  and  Rio  Grande  railroad 
in  various  capacities.  While  so  engaged  in  said  business  he 
had  made  a  large  sum  of  money,  to  wit,  not  less  than  eight 
thousand  dollars.  That  in  October,  1881,  he  bought  certain 
lots  in  the  city  of  Denver  with  the  money  so  earned,  but  had 
the  deed  for  said  property  made  to  his  wife;  that  in  Novem- 
ber he  bought  certain  other  lots,  taking  the  deed  in  the  same 
way;  that  in  February,  1882,  he  purchased  certain  additional 
lots,  causing  these  lots  to  be  transferred  to  his  wife.  Plaintiff 
avers  that  Katharine  O'Connell  gave  no  consideration  what- 
soever for  any  part  or  portion  of  said  premises  so  purchased^ 
but  that  the  whole  consideration  paid  therefor  was  paid  by 
her  husband  out  of  his  own  money  and  property. 

The  remaining  portion  of  the  complaint  is  taken  up  with 
reference  to  certain  real  estate  situated  in  the  state  of  Kansas, 
for  which  certain  Denver  property,  not  enumerated  above,  had 
been  traded.  There  are  allegations  in  this  pleading  charging 
the  defendants  Sheehan,  Graves,  and  Conroy  with  conspiracy 
with  the  O'Connells  to  cover  up  the  property  in  Kansas  so  as 
to  hinder  and  delay  the  plaintiff  in  collecting  his  judgment- 
but  as  the  court  below  held  that  it  had  no  jurisdiction  over  the 
property  in  Kansas,  it  is  unnecessary  to  further  consider  the 
allegations  in  this  respect.  Plaintiff  demands  judgment, — 
1.  That  the  said  Katharine  O'Connell  be  declared  to  be  a 
trustee  for  said  John  O'Connell  as  to  the  lands  described  in 
the  complaint;  2.  That  she  be  required  to  convey  said  lands 
to  her  said  husband,  and  that  the  same  be  sold  to  pay  plain- 
tiff's said  judgment.  The  defendants  Katharine  O'Connell 
and  John  O'Connell  each  filed  separate  answers  to  this 
amended  complaint.  These  answers  contained,  inter  aXiay 
specific  denials  of  each  allegation  of  the  complaint.  A  repli- 
cation was  thereafter  filed.  The  cause  was  tried  to  the  court 
on  December  10,  1885,  without  a  jury.  Upon  the  conclusion 
of  the  trial,  the  cause  was  taken  under  advisement. 

On  March  5,  1885,  certain  findings  of  fact  were  made  and 
a  decree  entered  thereon.  By  the  first  of  such  findings  all  the 
equities  were  determined  in  favor  of  plaintiff;  also  that  the 
judgment  was  duly  entered  in  favor  of  plaintiff,  as  alleged  in 
the  complaint.  The  court  further  finds  that  the  said  defend- 
ant John  O'Connell  was  jointly  interested  with  his  wife. 
Katharine  O'Connell,  in  boarding  men  working  on  the  Rio 
Grande  railroad,  and  that  they  accumulated  the  sum  of  eight 
thousand  dollars  in  the  enterprise,  which  went  into  the  pur- 
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ohase  of  the  property,  the  deed  to  which  was  taken  in  the 
name  of  the  wife;  that  said  John  O'Connell  had  a  certain 
interest  in  said  property,  which  interest  stood  in  the  name  of 
Katharine  O'Connell,  who  was  decreed  to  be  a  trustee  holding 
eaid  property  for  John  O'Connell  to  the  extent  of  his  interest 
therein.  The  court,  being  unable  to  find  the  extent  of  the 
interest  of  the  said  John  O'Connell  and  Katharine  O'Connell, 
respectively,  in  the  premises,  there  being  no  evidence  as  to 
the  amount  of  money  earned  and  received  by  the  said  John 
O'Connell  and  Katharine  O'Connell,  respectively,  while  they 
were  in  the  employ  of  the  said  railroad  company  as  aforesaid, 
ordered  an  accounting  of  these  matters,  and  also  of  the  moneys 
received  by  the  parties,  as.  rents,  issues,  and  profits  of  the  above, 
described  premises,  situated  in  the  said  city  of  Denver,  Arap- 
ahoe County,  aforesaid. 

As  a  result  of  such  accounting,  the  court,  upon  the  second 
day  of  the  following  month  of  July,  found  that  John  O'Con- 
nell and  Katharine  O'Connell  were  equal  owners  in  the  prop- 
erty, and  ordered  appellant  to  pay  appellee's  claim  within 
twenty  days  from  the  date  of  said  decree.  In  default  of  such 
payment  the  said  Katharine  O'Connell  was  ordered  to  deed 
an  undivided  one  half  of  said  property  to  John  O'Connell,  in 
order  that  the  same  might  be  sold  under  execution  to  satisfy 
appellee's  claim  as  aforesaid. 

By  section  83  of  the  General  Statutes,  every  interest  in 
land,  whether  legal  or  equitable,  is  made  subject  to  levy  and 
sale  under  execution.  Under  this  provision  appellee  might 
have  caused  the  execution  issued  upon  the  judgment  in  the 
case  of  Taney  v.  O^Connell  to  have  been  levied  upon  the 
latter's  interest  in  the  very  property  here  in  controversy,  and 
had  the  same  sold  in  satisfaction  thereof  Had  this  course 
been  pursued,  the  purchaser  thereafter  could  have  maintained 
an  action  for  the  purpose  of  having  bis  interest  in  the  prem- 
ises determined. 

The  judgment  creditor  was  not,  however,  compelled  to 
resort  to  this  mode  of  procedure.  The  action  which  he  did 
institute  might  be  pursued  with  at  least  equal  propriety. 
Many  reasons  might  be  suggested  in  favor  of  the  latter  course. 
Until  the  interests  of  the  judgment  debtor  in  the  property 
should  be  established  by  a  court  of  competent  jurisdiction,  a 
sale  of  the  undetermined  interest  would  not  be  likely  to  result 
in  any  substantial  diminution  of  the  creditor's  claim.  Pur- 
chasers can  rarely  be  induced  to  pay  more  than  a  nominal 
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Bum  for  an  interest  in  property  dependent  upon  a  successful 
determination  of  a  lawsuit,  with  its  usual  uncertainties.  In 
order  that  the  best  results  may  be  attained,  and  the  interest 
not  sacrificed,  prudence  will  usually  dictate  the  settling  of  the 
title  in  advance  of  sale,  as  was  attempted  in  this  case. 

It  is  claimed,  however,  that  the  decree  of  the  court  below 
cannot  be  maintained,  for  the  reason  that  it  is  not  alleged  in 
the  complaint  that  John  O'Connell  was  insolvent  at  the  time 
the  legal  title  to  this  property  was  placed  in  his  wife.  If  this 
were  a  suit  to  set  aside  the  conveyances  on  the  ground  of 
fraud,  in  the  interest  of  creditors,  such  an  allegation  would  be 
necessary.  But  it  is  not  such  a  suit;  on  the  contrary,  this 
action  proceeds  upon  the  theory  that  such  conveyances  were 
legal  and  valid.  To  defeat  them  for  any  reason  would  be  to 
defeat  the  present  action.  It  proceeds,  and  can  only  be  suc- 
cessfully maintained,  upon  the  ground  that  the  husband  has  a 
resulting  trust  in  the  property,  the  legal  title  to  which  is  in 
the  wife.  Under  our  law,  husband  and  wife  may  deal  in  ref- 
erence to  property  the  same  as  though  no  marital  relation 
existed  between  them.  The  husband  may  deed  direct  to  the 
wife,  or  the  wife  to  the  husband,  and  in  the  absence  of  fraud, 
a  good  title  may  be  conveyed. 

As,  in  the  absence  of  the  marital  relation,  it  is  well  estab- 
lished that  where  one  has  acquired  title  to  property  which  in 
equity  belongs  to  another,  the  party  holding  the  legal  title 
will  in  equity  be  declared  a  trustee,  and  decreed  to  convey  to 
the  party  equitably  entitled  thereto,  so  in  this  case  the  hus- 
band might  have  maintained  an  action  for  his  interest  in  the 
very  property  in  controversy.  It  is  this  interest  that  plaintiff 
is  seeking  to  subject  to  the  payment  of  his  debts. 

It  is  not  claimed  that  this  property  was  settled  upon  the 
wife  in  pursuance  of  any  agreement,  antenuptial  or  post-^ 
nuptial,  or  that  it  was  conveyed  as  a  gift  from  the  husband, 
as  in  Thomas  v.  MacJcey,  3  Col.  390.  And  no  allegation  of 
insolvency  at  the  time  of  the  conveyance  is  necessary  in  order 
that  the  husband's  interest  may  be  subjected  to  the  payment 
of  his  debts:  Gardiner  Bank  v.  Wheaton^  8  Me.  373. 

As  the  judgment  of  the  court  below  must  be  affirmed  upon 
the  merits,  it  is  not  necessary  to  determine  whether  or  not 
the  judgment  was  properly  excepted  to. 

HnsBAND  AND  WiFE  —  CONVEYANCES  BETWEEN.  —  A  husband  and  wife 
may  make  contracts  for  the  conveyance  of  property  between  themselves 
which  will  be  upheld   in  equity  if  they  contain   the  essential  requisites! 
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Haussman  v.  Burnham,  59  Conn.  117;  21  Am.  St.  Rep,  74,  and  note.  A  con- 
veyance of  real  estate  directly  from  a  husband  to  his  wife  will  be  upheld,  so 
far  as  it  is  equitable:  Munger  v.  Baldndge,  41  Kan.  236;  13  Am.  St.  Rep. 
273,  and  note;  Corcoran  v.  Corcoran,  119  Md.  138;  12  Ain.  St.  Rep.  390,  and 
note;  Turner  v.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319,  and  extended  note; 
Callahan  v.  Houston,  78  Tex.  494;  Taylor  v.  Opperman,  79  Cal.  468.  When 
a  husband  obtains  credit  on  the  statement  that  certain  property  is  his,  a 
conveyance  of  said  property  by  him  to  his  wife  will  be  set  aside:  Hopkins 
V.  Joyce,  78  Wis.  443. 


SoLTS  Cigar  Company  v,  Pozo. 

[16  Colorado,  388.] 

A  Trade-mark  may  Consist  of  a  name,  or  a  device,  or  a  peculiar  arrange* 
ment  of  words,  or  words  with  some  device  of  greater  or  less  novelty,  which 
have  been  applied  to  designate  the  goods  mauufactured  by  a  particular 
person;  and  when  the  manufacturer  has  thus  adopted  a  trade-mark,  he 
thereby  acquires  the  right  to  whatever  profits  may  result  from  his  supe- 
rior skill,  knowledge,  or  honesty  of  purpose,  and  this  right  cannot  be 
impaired  by  any  piratical  use  of  the  device  by  another. 

Trade-marks  —  Infringement  —  What  Constitutes.  —  Exact  similarity 
is  not  necessary  to  constitute  an  infringement  of  a  trade-mark;  for  col- 
orable imitations  are  as  much  the  subject  of  legal  redress  as  exact  or 
perfect  similitudes.  What  is  necessary  in  all  cases  to  constitute  an 
infringement  is  a  similarity  which  will  operate  to  convey  a  false  im- 
pression to  the  ordinary  purchaser,  and  serve  to  deceive  and  mislead 
him.  Hence  it  is  always  essential  to  show  that  the  imitation  is  of  a 
character  to  escape  the  ordinary  care  and  caution  used  in  the  purchase 
of  the  articles  protected. 

Trade-marks.  —  The  Words  "  Fabrica  Tobacos  "  are  of  common  use  in  the 
tobacco  trade,  and,  standing  alone,  are  not  the  subject  of  a  trade-mark. 

Trade-marks  —  Infringement  —  Injunction.  —  The  use  of  a  cigar-label 
will  not  be  enjoined  on  the  ground  that  it  infringes  another's  trade- 
mark, unless  the  two  devices,  taken  as  a  whole, —  words,  pictures,  lines, 
and  devices, —  are  so  similar  that  a  purchaser,  using  the  ordinary  care  and 
caution  which  may  be  expected  of  the  purchasing  public,  would  be  likely 
to  mistake  the  one  for  the  other. 

Trade-marks  —  Equitable  Assignment  of.  —  Where  the  assignee  of  a 
trade-mark,  who  is  also  the  successor  of  the  original  owner,  continues  to 
use  it  with  the  consent  and  procurement  of  the  latter,  without  a  formal 
transfer  of  the  right,  he  will  be  treated  as  the  equitable  owner,  and 
awarded  relief  against  an  infringement,  notwithstanding  the  informality 
of  the  transfer. 

Teade-marks  —  Immaterial  Misrepresentation. — The  word  "copy- 
righted "  on  a  cigar-label  claimed  as  a  trade-mark,  when  in  fact  it  has 
not  been  copyrighted,  is  not  such  a  misrepresentation  as  will  prevent 
the  owner  from  receiving  relief  and  protection  against  infringement. 

Trade-marks  —  Material  Misreprksentation.  —  The  word  "Habana" 
on  a  cigar-label  claimed  as  a  trade-mark,  when  in  fact  the  cigars  on 
which  the  label  appeared  were  mere  IJavana  filler,  is  such  a  material 
misrepresentation  and  deceit  on  the  p-iblio  as  will  deprive  the  owner  of 
any  relief  or  protection  against  an  infringement. 
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Bill  by  the  Solis  Cigar  Company  against  Pozo  and  Suarez 
to  recover  damages,  and  to  enjoin  them  from  interfering  with 
41  trade-mark   which  the   Solis   company   claimed  to  own. 
The  Soli8  cigar-label  is  thus  described:  "The  Solis  brand 
was  a  picture  of  a  tobacco  plant,  with  a  foreground  of  land,  a 
background  of  water,  with  sky  in  the  distance,  and  flowers  on 
i;he  stem  projecting  above  the  leaves.     On  the  top  of  the  label 
were  the  words,  in  capitals,  '  EL  CABIO.'     A  little  over  one 
third  of  the  way  down,  and  on  either  side  of  the  picture,  were 
the  words,  in  capitals, '  FABRIC  A  TOBACOS,'  and  below  and 
^underneath  those,  *  DE  R.  SOLIS.'     Resting  on  the  ground 
was  the  word,  in  capitals,  'HABANA,*  and  below  that,  in 
'flmaller  type,  the  word  'Copyrighted,'    At  the  bottom  of  the 
label  were  the  words  *  R.  Solis,  Manufacturer,  Denver.'     The 
type  in  which   this  label  was    printed  was  clear  cut,  with 
ifancy  lines  and  terminals  to  various  of  the  letters,  as  in  E, 
1/,  and  C,  etc.;  the  cross,  for  instance,  on  the  middle  stem 
-of  the  E  was  an  upright  line,  terminating  in  a  scroll  at  either 
end.     These  were  the  characteristics  of  the  type  used  on  that 
label."    The  Pozo  and  Suarez  cigar-label,  claimed  to  be  an  in- 
fringement, is  thus  described:  "The  other  label  was  a  picture 
•of  a  tobacco  plant,  topped  with  three  flowers  instead  of  seven, 
which  were  on  the  first  brand,  but  without  a  visible  stem. 
The  plant  rested  on  the  ground,  with  some  growing  plants 
dnderneath,  but  there  was  no  water  in  the  background,  nor 
•a,ny  sky.     It  was  simply  the  plant  on  a  blue  background, 
which  was  the  prevailing  color  of  the  El  Cavio  brand.     On 
either  side  of  the  flowers  were  the  words  *  EL  CAVIO,*  and 
on  either  side  of  the  plant,  arranged  as  in  the  other  brand, 
were  the  words  '  FABRICO  TOBACOS,'  and  beneath  them 
'*DE   POZO  &  SUAREZ.'     Below  the  plant  was  the  word 
"'HABANA,'  in  capitals,  and  at  the  bottom  of  the  entire  label 
were  the  words  '  Pozo  &  Suarez,  Manufjicturers,  Denver,  Col.' 
'The  type  of  the  two  brands  was  totally  dissimilar;  that  of  the 
-El  Cavio  brand  being  fanciful,  and  the  other  plain  and  un- 
•ornamental."     Other  facts  are  stated  in  the  opinion.     On  the 
■trial  the  bill  was  dismissed,  and  plaintiff  appealed. 

W.  S.  Decker,  and  A.  B.  McKinley,  for  the  appellant. 

BissELL,  C.  The  right  which  a  manufacturer  has  in  a 
trade-mark  is  everywhere  recognized  as  property.  The  mark 
may  consist  of  a  name,  or  a  device,  or  a  peculiar  arrangement 
of  words,  or  such  words  with  some  device  of  greater  or  less 


April,  1891.J         SoLis  Cigar  Co.  v.  Pozo.  281 

novelty,  which  have  been  applied  to  a  manufacture  to  desig- 
nate the  goods  as  made  by  a  particular  person.  When  a 
manufacturer  has  thus  distinguished  the  goods  he  makes  by 
a  peculiar  device,  so  that  they  may  be  known  in  the  market 
as  his,  he  thereby  acquires  the  right  to  whatever  profits  may 
result  from  his  superior  skill,  knowledge,  or  honesty  of  pro- 
cess; and  this  right  may  not  be  impaired  by  any  piratical 
use  of  the  devices  which  serve  to  mark  them,  and  lead  the 
public  to  think  that  they  are  his.  The  legal  right  to  the  use 
of  the  trade-mark  springs  from  its  usefulness  to  point  out  the 
original  ownership  of  the  article  to  which  it  is  affixed,  or  to 
give  notice  to  the  public  who  is  the  producer.  From  this 
right  the  power  of  legal  protection  is  derived.  The  first  diffi- 
culty which  arises  here  is  to  determine  the  question  of  in- 
fringement. Exact  similarity  is  not  necessary.  To  insist  on 
that  would  be  to  permit  most  wrong-doers  to  evade  responsi- 
bility. Colorable  imitations  are  as  much  the  subject  of  legal 
redress  as  the  more  exact  and  perfect  similitudes.  What  is 
necessary  in  all  cases  is  a  similarity  which  will  operate  to 
convey  a  false  impression  to  the  ordinary  purchaser,  and 
serve  to  deceive  and  mislead  him.  The  rule  is  grounded  as 
much  on  the  notion  that  the  public  is  to  be  protected  as  on 
the  theory  that  the  inventor  may  have  the  exclusive  benefit 
of  the  reputation  acquired  by  the  thing  which  he  has  pro- 
duced. For  this  reason,  it  is  always  essential  to  show  that 
the  imitation  is  of  a  character  to  escape  the  ordinary  care  and 
caution  used  in  the  purchase  of  the  articles  protected.  The 
case  made  is  not  brought  within  the  limits  of  this  rule.  It 
is  difficult  to  declare  the  legal  extent  of  the  plaintiff's  right. 
The  words  "  Fabrica  Tobacos  "  are  words  of  common  use  in 
the  tobacco  trade,  and  have  been  for  many  years,  in  Spanish- 
speaking  communities,  applied  to  all  kn6wn  manufactured 
products  of  the  plant.  Alone  they  could  not  be  the  subject 
of  a  trade-mark:  Oilman  v.  Hunn&weU,  122  Mass.  139. 

Had  these  words,  or  the  picture,  been  novel,  and  used  in 
combination,  without  more,  some  basis  might  be  found  for  the 
claim  that  they  made  a  trade-mark.  But  the  picture  of  the 
plant,  in  connection  with  these  or  similar  words,  has  been  for 
many  years  used  to  designate  the  manufactured  article.  The 
two  alone  would  not,  under  the  testimony,  serve  the  purpose. 
To  all  this  was  added  the  cabalistic  words  "  El  Cabio,"  and 
the  name  "  De  R.  'Solis."  As  a  whole,  there  was  produced 
that  which  would  constitute  a  trade-mark  according  to  accu- 
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rate  legal  definition.  When,  however,  the  whole  was  looked 
at,  there  was  no  room  for  the  deception  of  the  purchaser  by 
the  use  of  the  piratical  design,  —  the  El  Cavio  brand.  Doubt- 
less it  was  designed  and  selected  without  the  honesty  of  pur- 
pose which  usually  animates  all  fair  business  competition. 
It  seems  to  have  been  chosen  to  gain  some  possible  advantage; 
but  it  does  not  come  up  to  the  necessities  of  the  rule.  "  El 
Cavio  "  alone,  if  the  words  "  El  Cabio  "  had  been  all  of  the 
device,  might  have  infringed.  Had  the  words  with  the  pic- 
ture together  constituted  the  trade-mark,  then  the  infringe- 
ment might  have  been  complete;  but  it  took  the  words,  the 
picture,  and  the  words  "  Fabrica  Tobacos  "  and  "  De  R.  Solis  " 
to  make  the  brand.  In  that  complained  of  there  were  the 
words  "  El  Cavio,"  the  picture  of  the  tobacco  plant,  and  the 
words  "  Fabrico  Tobacos  De  Pozo  &  Suarez."  In  either  case, 
the  whole,  taken  together,  constituted  the  device.  It  is  un- 
necessary to  discuss  the  lack  of  similarity  in  the  pictures;  for 
while  one  was  artistic  and  pretty,  with  its  land,  water,  and 
sky,  and  the  other  was  a  pictorial  failure,  and  nothing  but 
a  naked  plant  of  poor  design  and  inartistic  finish,  there  was 
enough  resemblance  to  deceive.  To  each,  however,  is  at- 
tached the  name  of  the  manufacturer  in  bold  type.  If  the 
purchaser  was  looking  for  the  "  El  Cabio  de  Solis,"  he  would 
not  be  misled  by  the  "  El  Cavio  de  Pozo  &  Suarez."  It  is 
agreed  by  all  the  authorities  that  the  court  will  not  restrain 
a  defendant  from  using  a  label,  on  the  ground  that  it  infringes 
the  plaintiff's  device,  unless  the  trade-marks,  taken  as  a 
whole,  —  words,  pictures,  lines,  and  devices,  —  are  so  similar 
that  the  purchaser,  using  the  ordinary  care  and  caution  which 
may  be  expected  of  the  purchasing  public,  would  likely  mis- 
take the  one  for  the  other.  This  cannot,  on  the  case  as  made, 
be  held  to  be  likely  to  occur.  No  purchases  of  one  for  the 
other  were  shown,  nor  was  any  proof  of  that  sort  offered.  It 
did  not  appear  that  any  trade  had  been  lost,  nor  that  any 
customer,  retail  or  wholesale,  had  been  misled.  While  in 
this  class  of  cases  actual  damage  need  not  be  shown  in  order 
to  recover  for  the  piracy,  yet  it  is  a  strong  circumstance  to  in- 
fluence the  court  on  a  bill  for  an  injunction,  filed  before  the 
right  has  been  established  by  an  action  at  law,  especially 
where  the  infringement  is  more  speculative  than  absolute. 
There  was  a  clear  failure  of  the  strong  proof  which  courts  of 
equity  require  before  they  grant  injunctive  reUef:  McLean  v. 
Fleming,  96  U.  S.  245;  Blackwell  v.  Wright,  73  N.  C.  310;  Pop- 
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ham  V.  Cole,  66  N.  Y.  69;  23  Am.  Rep.  22;  Gilman  v.  Hunne- 
well,  122  Mass.  139. 

On  the  trial  of  the  case  the  court  denied  the  injunction, 
and  placed  the  decision  on  the  principle  that,  to  entitle  a 
complainant  to  the  protection  afforded  by  the  exercise  of 
equitable  powers,  the  device  which  served  to  inform  the  pub- 
lic must  be  honest,  not  only  in  its  suggestions  of  place  of 
manufacture  and  persons  producing,  but  in  the  statements  of 
the  composition  and  material  of  the  product.  The  rule  was 
accurately  stated,  and  the  only  question  is  as  to  the  applica- 
bility of  the  doctrine.  It  was  manifest  that  the  original 
trade-mark  had  been  adopted  by  R.  Solis.  He  had  devised 
and  applied  it  to  the  El  Cabio  brand  of  cigars.  The  Solis 
company,  however,  by  transfer  and  succession,  came  into  the 
right  to  use  the  brand.  After  the  organization  of  the  com- 
pany, by  the  consent  and  procurement  of  the  original  owner, 
who  was  the  largest  individual  stockholder  of  the  concern, 
they  continued  the  use  of  the  mark.  It  is  true  that  there 
was  no  formal  transfer  of  the  right,  but  the  circumstances 
clearly  manifest  the  intention  of  the  parties,  and  the  case  be- 
comes one  of  a  continuing  trade-mark  in  the  possession  of  a 
corporation  which  succeeded  to  all  the  rights,  good-will,  and 
trade  of  the  former  owner.  In  such  a  case  the  corporation 
would  be  treated  as  the  equitable  owner.  At  any  rate,  the 
respondent  could  not  be  heard  to  complain,  and  the  plaintiflf 
would  not  be  denied  relief  on  that  ground. 

The  other  branch  of  the  question  —  deceit  of  the  public  — 
is  not  so  free  from  difficulty.  If  it  be  conceded  that  the 
trade-mark  tended  to  deceive  the  public  in  any  material  par- 
ticular, the  relief  must  be  denied.  Below  the  picture  of  the 
tobacco  plant,  it  will  be  remembered,  were  the  words  "  Ha- 
bana,"  "  Copyrighted."  They  were  words  of  definite  meaning 
to  the  trade,  and  probably  of  equally  certain  significance  to 
the  public.  They  were  not,  hov\;ever,  as  is  clear  from  the  evi- 
dence, of  the  same  import  to  each  class.  The  word  "  copy- 
righted" meant  the  same  to  everybody.  It  implied  that  the 
protection  of  the  statute  applicable  to  such  matters  had  been 
secured.  This  was  probably  believed  to  be  true,  but  was 
without  foundation.  The  misrepresentation,  however,  was 
unimportant.  It  did  not  tend  to  deceive  the  public  in  respect 
to  any  of  those  matters  with  which  the  law  concerns  itself. 
The  public  might  buy  with  the  same  reliance  on  all  the  rep- 
resentations as  to  the  place  of  production  and   ownership. 
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■whether  the  marks  were  protected  by  the  statute,  or  guarded 
only  by  the  appropriation  and  user  of  its  owner.  This  ele- 
ment would  neither  be  considered  nor  depended  on  by  the 
purchaser,  whether  he  was  in  or  out  of  the  trade.  With  re- 
gard to  the  word  "  Habana,"  the  case  is  not  so  easy  of  set- 
tlement. This  was  expressive  of  a  quality,  and  an  absolute 
representation  of  the  material  of  which  the  cigars  were  made. 
Some  sorts  of  deception  may  be  practiced  without  loss  of  right 
to  the  legal  protection  usually  given  this  species  of  property. 
It  is  possible  for  the  proof  to  show  that  the  public  received 
an  erroneous  impression,  which  would  not,  of  itself,  be  suffi- 
cient to  destroy  the  validity  of  the  trade-mark.  Neither  need 
the  deception  be  of  such  a  character  as  to  work  a  positive  in- 
Jury  to  the  purchasers,  to  deprive  the  user  of  his  exclusive 
privilege.  In  the  first  case  it  must  not  concern  any  of  the 
essential  particulars  which  the  trade-mark  protects,  and  in  the 
latter  it  must  not  be  absolutely  false  as  to  any  of  its  leading 
elements:  Meriden  Briitania  Co.  v.  Parker,  39  Conn.  450;  12 
Am.  Rep.  401;  Manhattan  Medicine  Co.  v.  Wood,  108  U.  S. 
218. 

That  the  representation  made  by  the  trade-mark  as  to  the 
materials  of  which  the  cigars  were  made  are  of  the  sort  which 
the  law  says  must  appear  to  be  absolutely  truthful,  where  its 
protection  is  sought,  there  can  be  no  question.  They  are  of 
what  is  by  all  the  authorities  recognized  as  the  substance  of 
the  device.  Such  words  are  used  to  lead  the  public  to  believe 
that  the  article  sold  possesses  certain  qualities  known  to  be- 
long to  such  material.  They  are  used  to  influence  the  public 
to  buy,  because  of  the  public  taste  for  such  things.  It  seems 
clear  that,  under  the  proof,  this  case  is  brought  within  the  full 
scope  and  application  of  this  principle.  The  word  "  Habana  " 
must  be  taken  as  a  part  of  the  mark  which  the  plaintiff  wants 
protected.  It  is  on  a  conspicuous  part  of  the  label.  It  is  in 
large,  bold-faced  type,  to  catch  the  eye  of  the  purchaser.  It 
is  evidently  designed  to  attract  his  attention.  Like  the  other 
words,  it  is  Spanish,  and  commonly  used  in  the  country 
where  that  sort  of  tobacco  is  grown.  The  whole  purpose  of 
the  manufacturer  was  evidently  to  lead  the  public  to  believe 
that  the  cigar  was  made  of  that  tobacco  which  is  so  much 
€OUght  after  and  preferred  by  the  smoking  public.  Yet  it  was 
not  wholly  true.  The  plaintiff  admitted  that  the  cigars  sold 
under  that  brand  were  made  of  Havana  filler,  seed  binder, 
and  Sumatra  wrapper.     Nothing  but  the  filler  came  legiti- 
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mately  within  the  definition  of  Havana  tobacco.  It  clearly 
appeared  that  there  was  a  broad  distinction  made  in  th& 
trade  between  seed,  seed  Havana,  and  clear  Havana  cigars. 
One  was  made  wholly  of  domestic  tobacco;  one  of  domestic 
and  imported  Cuban  and  Sumatra  tobaccos;  the  third  of  to- 
bacco wholly  grown  in  Cuba.  Only  the  last  was  sold  as  clear 
Havana,  and  that  was  always  sold  by  the  use  of  the  word 
"clear"  joined  to  Havana.  It  is  evident  that  custom  would 
not  permit  the  trade  to  be  deceived.  Strict  honesty  was 
observed  in  all  dealings  with  wholesale  purchasers,  but  littla 
attention  was  given  to  the  opinions  of  the  purchasing  public. 
They  were  neither  expected  to  know,  nor  was  it  desirable  that 
they  should  learn.  The  maker  was  wholly  indifferent  to  the 
impression  which  they  might  receive.  Such  a  course  is  in 
contravention  of  the  principles  observed  by  courts  of  equity 
in  the  administration  of  this  branch  of  the  law.  These  courta 
have  adopted  rules  which  are  founded  in  honesty  and  good 
sense,  and  which  are  designed  to  rebuke  fraud,  and  encourage 
fair  dealings  with  the  public.  Judged  by  these  rules,  as  they 
have  been  communicated  and  applied,  this  case  had  no  stand- 
ing in  court,  and  the  bill  was  properly  dismissed.  The  judg- 
ment should  be  affirmed. 

Reed,  C,  and  Richmond,  C,  concurred. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Trade  MARK.  What  mat  Constitotk:  See  El  Modello  O.  Mfg.  Co.  v.  Onto, 
26  Fla.  886;  23  Am.  St.  Rep.  537,  and  note;  Putnam  Nail  Co.  t.  Dulanejf, 
140  Pa.  St.  205;  23  Am.  St.  Rep.  228,  and  note;  Hoyt  v.  Hoyt,  143  Pa.  St. 
623;  24  Am.  St.  Rep.  575,  and  note;  note  to  Partridge  v.  Menck^  4l1  Am. 
Deo.  284-295. 

Trade-mark,  Infringement  of,  What  Constitutes:  Note  to  Partridge  ▼. 
Meiick,  47  Am.  Dec.  295-299;  LiggeU  etc  T.  Co.  v.  Reid  T.  Co.,  104  Mo.  63|. 
24  Am.  St.  Rep.  313,  and  note. 

Trade-mark,  Transfer  or  Assignment  of:  See  Symonds  v.  Jonet,  82 
Me.  302;  17  Am.  St.  Rep.  485,  and  note  496-499.  The  right  to  use  a  trade- 
mark will  pass  by  a  transfer  of  the  business  in  which  it  baa  been  nsed,  nn- 
less  there  ia  a  reservation  to  the  contrary:  Laughman'$  Appeal,  128  Pa.  St.. 
1;  Merry  v.  Hoopes,  111  N.  Y.  415. 
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MoDermith  v.  Yoorhebs. 

[16  COLOBADO,  402.] 

Dbkd  op  Trust  —  Evidenob  to  Contradict  Reottals. — When  a  deed  of 

land  is  made  to  one  as  assignee,  and  recites  that  it  was  executed  "  for 
and  in  consideration  of  the  conditions  of  the  assignment  made  this  day 
for  the  benefit  of  the  creditors  of  the  "  grantor,  the  recital  is  conclusive 
that  the  grantee  took  the  property  in  trust,  and  not  as  a  purchaser, 
and  cannot  be  contradicted  by  parol  evidence  showing  an  intent  to 
make  an  absolute  conveyance  of  the  property  in  payment  of  the  debts 
due  the  grantee  and  other  creditors. 
Trust  Deed  —  Assignee  as  Tiiustee.  —  When  a  trust  deed  of  land  is 
made  to  one  as  assignee,  in  consideration  of  an  assignment  for  the  bene< 
fit  of  creditors  to  be  made  by  the  grantor,  and  such  assignment  is  never 
executed,  the  grantee  takes  and  holds  the  legal  title  in  trust  for  the 
grantor  and  his  heira. 

A.  S.  WestoUj  for  the  appellants. 

A.  B.  McKinley,  for  the  appellees. 

Reed,  C.  This  was  a  suit  brought  by  appellees  to  remove 
a  cloud  from  the  title  to  quite  a  large  number  of  lots  in  an 
addition  to  South  Denver,  and  praying  that  claimants  be 
declared  the  legal  owners.  The  property  originally  belonged 
to  one  Sullivan  D.  Breece,  who,  in  the  year  1876,  being  in- 
solvent or  embarrassed  financially,  conveyed  the  property  by 
quitclaim  deed  to  one  William  J.  McDermith.  The  part  of 
the  deed  necessary  to  be  considered  is  as  follows:  — 

"This  deed,  made  this  nineteenth  day  of  August,  in  the 
year  of  our  Lord  1876,  between  Sullivan  D.  Breece,  of  the 
county  of  Lake  and  state  of  Colorado,  of  the  first  part,  and 
William  J.  McDermith,  assignee  of  said  Breece,  of  the  county 
of  Lake  and  state  of  Colorado,  of  the  second  part,  witnesseth 
that  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  conditions  of  the  assignment  made  this  day  for  the 
benefit  of  the  creditors  of  said  Breece,  and  the  further  consid- 
eration of  one  dollar  to  the  said  party  of  the  first  part  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  confessed  and  acknowledged,  has  remised,  released, 
sold,  conveyed,  and  quitclaimed,  and  by  these  presents  does 
remise,  sell,  convey,  and  quitclaim,  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever,  all  the  right,  title, 
interest,  claim,  and  demand  which  the  said  party  of  the  first 
part  has  in  and  to  the  following  described  real  estate,  lying 
and  being  in  the  county  of  Arapahoe  and  state  of  Colorado, 
to  wit"  (followed  by  a  description  of  the  property). 
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It  is  alleged  that  Breece  died  intestate  in  November,  1877; 
that  Margaret  A.  Breece,  Edward  P.  Breece,  and  Jennie  V. 
Zane  were  his  surviving  heirs;  that  McDermith  died  intes- 
tate in  1880,  leaving  as  surviving  heirs  Anna  McDermith,  one 
of  appellants,  and  two  children,  Oro  and  William  J.,  infants; 
also,  "  that  said  deed  was  made  by  said  Breece  in  trust  for 
the  benefit  of  certain  creditors  of  said  Breece,  with  the  in- 
tention of  providing  by  a  contemporaneous  instrument  for 
the  payment  of  their  debts  out  of  said  property;  that  no  such 
instrument  was  executed  by  McDermith;  that  said  indebted- 
ness was  shortly  afterwards  satisfied  by  or  on  behalf  of  said 
Breece  without  resort  being  had  to  the  property  mentioned  in 
said  deed;  ....  that  no  reconveyance  of  said  lands  was 
aver  made  by  McDermith  to  Breece  or  his  heirs;  that  Mar- 
garet A.  Breece,  Edward  P.  Breece,  and  Jennie  V.  Zane,  the 
surviving  heirs  of  Sullivan  D.  Breece,  conveyed  all  their 
right,  etc.,  in  said  lands  to  plaintiff  Voorhees  on  the  thirtieth 
day  of  April,  1884,  and  afterwards  said  Voorhees  conveyed 
one  half  thereof  to  the  plaintiff  Samuel  W.  Shepard." 

Plaintiffs  also  claimed  title  to  the  property  by  treasurer's 
deeds  on  sales  for  taxes  from  the  year  1876  to  1883,  some  of 
the  deeds  being  for  the  entire  property,  others  for  a  part;  all 
of  which  tax  titles  had  by  various  conveyances  been  conveyed 
to  plaintiffs.  The  portions  of  the  answers  necessary  to  an 
understanding  of  the  issues  and  for  a  determination  of  the 
case  in  this  court  are  as  follows:  — 

"Admits  that  said  Breece  was,  at  the  time  of  making  said 
deod,  the  owner  of  said  lands;  denies  that  it  was  the  intention 
ot  said  Breece  to  provide  by  a  contemporaneous  instrument 
far  the  payment  of  any  such  creditors  out  of  the  proceeds  of 
the  sale  of  said  land,  but  alleges  that  said  deed  was  an  abso- 
lute conveyance  of  said  land  to  said  William  J.  McDermith, 
in  consideration  of  the  release  executed  by  him  and  other 
creditors  releasing  said  Breece  fi*om  all  claims  against  him 
held  by  said  creditors,  and  that  said  release  was  executed  at 
the  time  of  the  execution  of  said  deed  of  conveyance  from  said 
Breece  to  said  McDermith;  but  denies  that  said  indebtedness, 
or  any  part  thereof,  was  shortly,  or  at  any  time  thereafter, 
settled  or  satisfied  by  or  on  behalf  of  said  Breece  without 
recourse  to  said  property,  or  otherwise;  admits  that  said 
Breece  died  in  1877;  admits  that  no  reconveyance  was  ever 
made  by  said  McDermith  to  said  Breece  or  his  heirs;  alleges 
that  said  McDermith  was  under  no  obligation,  in  law  or 
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equity,  so  to  do;  and  alleges  that  the  pretended  conveyance 
of  the  supposed  heirs  of  said  Breece  conveyed  no  right  or 
title  to  plaintifiFs;  alleges,  on  information  and  belief,  that  the 
pretended  title  or  claim  of  plaintiffs,  by  virtue  of  said  tax 
deeds  and  the  intermediate  conveyance,  is  wholly  void  and 
without  effect;  and  alleges,  on  information  and  belief,  that 
said  supposed  taxes  were  not  assessed  and  levied  in  pur- 
suance of  the  statutes,  and  that  said  supposed  sales  were  not 
made  in  the  manner  provided  by  law." 

The  case  was  tried  to  the  court,  who  found  generally  for 
the  plaintiffs,  decreeing  the  relief  asked.  The  court  found 
specially,  with  other  findings,  that  the  conveyance  to  McDer- 
mith was. in  trust  for  the  benefit  of  creditors,  and  did  not 
vest  any  title  in  McDermith  save  a  trust  for  the  benefit  of 
creditors;  that,  in  due  course  of  administration,  all  the  debts 
of  Breece  were  paid  and  discharged  by  the  administrator, 
without  recourse  being  had  to  the  property  in  controversy; 
that  thereupon  the  title  vested  in  the  heirs  of  Breece,  and  by 
their  conveyance  passed  to  appellees;  that  prior  to  and  at  the 
time  of  the  bringing  of  the  suit  appellees  were  in  the  actual 
and  peaceable  possession  of  the  property;  and  that  the  appel- 
lees had  good  title  also  to  the  property  through  the  sales  for 
taxes  and  subsequent  conveyances  to  them. 

There  are  several  errors  assigned  upon  the  action  of  tfie 
court  in  admitting  and  rejecting  evidence,  which  we  do  not 
find  it  necessary  to  determine.  The  first  and  fundamental 
question  to  be  determined  was  and  is  the  nature  and  inten- 
tion of  the  conveyance  of  Breece  to  McDermith,  —  whether  it 
was  a  conveyance  in  trust  to  McDermith  as  assignee  for  the 
benefit  of  creditors,  or  an  absolute  conveyance  of  the  property 
in  payment  of  debts  due  McDermith  and  other  creditors. 
The  latter  is  contended  by  appellants.  The  solution  of  the 
question  depends  upon  a  construction  of  the  deed  itself.  The 
language  is  plain;  the  object  and  intention  of  the  grantor  are 
clearly  and  definitely  expressed.  It  is  said:  "Sullivan  D. 
Breece,  ....  of  the  first  part,  and  William  J.  McDermith^ 
....  assignee  of  said  Breece."  The  qualifying  phrase 
relates  to  the  character  in  which  the  grantee  took,  —  not  a& 
purchaser,  but  in  trust  for  creditors.  The  term  "assignee'' 
tends  to  negative  any  supposition  of  an  intention  of  vesting 
the  estate  in  fee  in  the  grantee  himself.  It  was  further  re- 
cited that  the  conveyance  was  made  "  for  and  in  consideration 
of  the  conditions  of  the  assignment  made  this  day  for  the 
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benefit  of  the  creditors  of  said  Breece,  and  the  further  con- 
sideration of  one  dollar,"  etc.  These  recitals  in  the  grant  are 
conclusive  of  this  branch  of  the  case.  It  is  a  principle  as  old 
as  the  law  of  conveyances,  that,  against  a  use  declared  in  a 
deed,  no  averment  to  the  contrary  can  been  received.  The 
maxim  is:  "In  the  absence  of  ambiguity,  no  exposition  shall 
be  made  which  is  opposed  to  the  express  words  of  the  instru- 
ment": Broom's  Legal  Maxims,  619.  "It  is  not  allowable 
to  interpret  what  has  no  need  of  interpretation":  Co.  Lit. 
147  a;  Lanyon  v.  Crane,  2  Saund.  167.  The  averment  in  the 
answer  is  one  defeating  the  operation  and  effect  of  the  con- 
veyance itself,  which  is  not  permitted,  because  the  effect 
would  be  to  subvert  the  entire  transaction,  as  well  as  to  vio- 
late established  rules  of  evidence:  1  Greenl.  Ev.,  sec.  26,  and 
note;  Lazell  v.  Lazell,  12  Vt.  443;  36  Am.  Dec.  352;  Grout  v. 
Townsend,  2  Hill,  554;  Byers  v.  Mullen,  9  Watts,  266. 

Parol  evidence  is  not  admissible  when  it  is  offered  to  con- 
tradict the  terms  of  the  instrument  creating  the  estate:  2 
Washburn  on  Real  Property,  479;  2  Greenleaf's  Cruise  on 
Real  Property,  315;  Strimpjler  v.  Eoherts,  18  Pa.  St.  283;  57 
Am.  Dec.  606;  Livermore  v.  Aldrich,  5  Cush.  431;  White  v. 
Carpenter,  2  Paige,  238. 

"  Where  a  trust  results  by  force  of  the  written  instrument, 
it  cannot  be  controlled,  rebutted,  or  defeated  by  parol  evidence 
of  any  kind  ":  1  Perry  on  Trusts,  sec.  150;  Langham  v.  San- 
ford,  17  Ves.  435;  Rachfield  v.  Careless,  2  P.  Wms.  158;  White 
V.  Williams,  3  Ves.  &  B.  72. 

The  claim  or  contention  that  the  property  was  conveyed  to 
McDermith  with  the  intention  of  vesting  him  with  an  abso- 
lute title  that  could  descend  to  his  heirs  is  in  express  contra- 
vention of  the  recitals  of  the  deed,  by  which  the  heirs  must 
take,  if  they  take  at  all;  and  under  all  the  authorities,  English 
and  American,  an  allegation  or  averment  in  the  answer  that 
the  conveyance  was  absolute,  and*  in  consideration  of  the 
release  by  McDermith  and  others  of  debts,  was  faulty  and 
vicious;  and  no  oral  proof  in  support  of  it,  and  contradicting 
the  recitals  in  the  deed,  could  legally  be  admitted.  But  if  this 
were  not  so,  and  parol  proof  could  be  admitted,  that  given  fell 
far  short  of  establishing  the  averment,  and  the  contention 
failed  for  want  of  proof.  There  was  a  great  dearth  of  evi- 
dence. Breece  and  McDermith  were  both  dead  long  before 
the  trial  was  had.  The  heirs  had  little  or  no  knowledge  of  the 
transaction.     Judge  Weston,  counsel  for  appellants,  was,  at 

Am.  St.  Rkp.,  Vou  XXV.— 19 


290  McDermith  v.  Voorhees.  [Col. 

the  time  of  the  conveyance,  or  shortly  after,  the  attorney  of 
Breece.  Aside  from  his,  the  oral  evidence  was  unimportant. 
His  evidence,  so  far  from  establishing  appellants'  contention, 
was  in  support  of  the  recitals  in  the  deed.  It  shows  that  he 
drew  up,  as  attorney  of  Breece,  an  assignment  which  Breece 
expected  all  his  creditors  to  accept,  but  which  was  not 
accepted  by  all,  but  was  signed  by  a  number  of  them;  also, 
that  there  was  another  document  drawn  by  him,  which 
was  never  executed  at  all.  From  this  it  is  apparent  that 
the  intended  trust  was  never  consummated,  nor  accepted 
by  McDermith  as  assignee,  or  by  the  creditors.  The  trust 
never  having  been  perfected  as  contemplated  in  the  deed, 
counsel  seems  to  erroneously  suppose  that  the  title  vested  in 
McDermith  discharged  of  the  trust.  When  it  failed  b}'^  the 
acts  of  the  different  parties  to  vest  the  title  as  contemplated, 
the  conveyance  was  void  for  all  intended  purposes,  and  Mc- 
Dermith only  held  the  legal  title  in  trust  for  Breece  and  his 
heirs.  "  If  the  declaration  of  trust  ....  plainly  shows  that 
the  intention  was  that  the  grantee  should  not  take  as  benefi. 
ciary,  and  that  the  sole  purpose  of  the  grant  was  to  carry  out 
the  purpose  of  the  trust,  which  fails,  the  grantee  will  take  in 
trust  for  the  grantor  and  his  heirs  ":  2  Washburn  on  Real 
Property,  473;  Perry  on  Trusts,  sec.  159;  Gibbs  v.  Rumsey,  2 
Ves.  &  B.  294;  Hughes  v.  Evans,  13  Sim.  496;  Easterbrooksv. 
Tillinghast,  5  Gray,  17;  Williams  v.  Coade,  10  Ves.  500;  Haw- 
ley  V.  James,  5  Paige,  318. 

There  was  no  error  in  the  findings  of  the  trial  court  on  the 
propositions  above  discussed,  viz.,  that  the  conveyance  did  not 
vest  in  McDermith  or  his  heirs  any  title,  interest,  or  estate 
whatever,  except  in  trust  for  the  purposes  declared  in  the 
deed;  also  in  finding  from  the  evidence  that  the  debts  of 
Breece  were  paid  by  his  administrator,  without  resort  being 
had  to  the  property  in  controversy;  also  that  McDermith  held 
the  title  to  the  property  in  trust  for  Breece,  and  after  his 
death  in  trust  for  his  heirs,  from  whom  claimants  took  a  good 
title.  These  findings  being  correct,  it  is  unnecessary  to  exam- 
ine the  other  branch  of  the  case,  and  determine  the  regularity 
of  all  the  proceedings  through  which  claimants  allege  their 
acquired  title  by  sales  for  taxes  and  conveyances,  etc.  We 
advise  that  the  judgment  and  decree  be  affirmed. 

Richmond,  C,  and  Bissell,  C,  concurred. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  decree  of  the  court  below  is  affirmed. 
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CoNVETANCES — Parol  EVIDENCE.  —  The  nature  and  quality  of  interest 
conveyed  by  deed  must  be  ascertained  from  the  instrument  itself,  and  is  not 
open  to  explanation  by  parol  evidence:  Caldwell  v.  Fulton,  31  Pa.  St.  475; 
72  Am.  Dec.  760;  Melton  v.  Watkins,  24  Ala.  433;  60  Am.  Dec.  481;  Woollen 
V.  Hillen,  9  Gill,  185;  52  Am.  Dec.  690, 

Trust  —  Conveyance  withodt  Consideration. — Where  a  conveyance 
has  been  made  without  any  consideration  expressed  or  implied,  the  legal  title 
only  passes  to  the  grantee  which  he  holds  in  trust  for  the  grantor:  Note 
to  Neill  V.  Keese,  51  Am.  Dec.  758,  759. 

Trust —  Conveyance  in  Trust  for  a  Purpose  Which  Fails.  — Where 
property  is  conveyed  in  trust  for  a  particular  purpose  or  object,  if  that  pur- 
pose or  object  fails  a  resulting  trust  will  arise  for  the  benefit  of  the  grantort 
Note  to  Neill  v.  Keese,  61  Am.  Dec.  757. 


In  rb  Cummins. 

[16  Colorado,  451.] 
Criminal  Law  — False  Pretenses  by  Two  — Guilt  of  One  will  not 
Shield  the  Other.  —  Where  two  persons  conspire  together  to  ac- 
complish an  unlawful  purpose,  and  one,  by  false  pretenses,  obtains 
money  from  the  other,  and  parts  with  it  in  furtherance  of  the  unlaw- 
lawful  purpose,  a  prosecution  will  lie  against  him,  on  the  complaint  of 
the  other  party,  for  obtaining  money  under  false  pretenses,  notwith- 
standing the  guilt  of  the  party  complaining. 

Habeas  Corpus.  The  petitioner,  Cummins,  was  exam- 
ined before  a  justice  of  the  peace  on  four  separate  charges  of 
obtaining  money  under  false  pretenses.  It  appeared  from  the 
complaint  and  from  the  evidence  that  the  money  he  had  ob- 
tained by  the  alleged  false  pretenses  was  paid  him,  in  each 
instance,  by  the  prosecuting  witnesses  in  furtherance  of  an 
illegal  purpose  to  obtain  coal-lands  from  the  United  States 
by  fraud.  At  the  close  of  such  examination,  Cummins  was 
required,  in  each  case,  to  give  bond  for  his  appearance  at  the 
next  terra  of  the  district  court  to  answer  the  charges,  or  in 
default  of  such  bond,  to  be  committed  to  the  county  jail  to 
await  the  action  of  the  grand  jury.  He  failed  to  give  bond, 
was  committed  to  jail,  and  now  seeks  to  regain  his  liberty 
under  the  writ  of  habeas  corpus. 

Dixon  and  Dixon,  for  the  petitioner. 

J.  H.  Maupin,  attorney-general,  and  H.  H.  Babb,  for  the 
people. 

Hayt,  J.  If  two  persons  conspire  together  to  accomplish 
an  unlawful  purpose,  and  one,  by  false  pretenses,  obtains 
money  from  the  other,  which  the  latter  parts  with  in  further- 


292  In  re  Cummins.  [CoL 

ance  of  the  illegal  purpose,  will  a  prosecution  lie  against  th© 
former  for  obtaining  the  money  under  false  pretenses? 

This  is  the  substantial  question  presented  upon  the  record. 
Counsel  for  petitioner  contend  that  it  will  not,  while  the 
affirmative  is  assumed  by  the  attorney-general.  The  author- 
ities bearing  upon  the  question  cannot  be  reconciled.  In  the 
leading  cases  of  Commonwealth  \.  Henry,  22  Pa.  St.  253,  and 
McCord  V.  People,  46  N.  Y-.  470,  exactly  opposite  conclusions 
were  reached  upon  facts  that  are  quite  similar. 

In  the  former  case  it  was  alleged  in  the  indictment  that 
the  defendant,  intending  to  defraud  the  prosecutor,  falsely 
asserted  to  him,  and  also  to  another  person  who  communi- 
cated it  to  him,  that  he  had  a  legal  warrant  for  the  arrest  of 
the  daughter  of  the  prosecutor  for  an  offense  punishable  by  a 
fine  and  imprisonment,  and  that  he  threatened  to  arrest  her, 
by  means  of  which  representation  he  obtained  from  the  pros- 
ecutor property  of  the  value  of  one  hundred  dollars.  The 
trial  court  having  quashed  the  indictment,  its  judgment  was 
reversed  by  the  supreme  court,  and  the  indictment  declared 
sufficient. 

In  the  case  of  McCord  v.  People,  46  N.  Y.  470,  the  indict- 
ment charged  the  defendant  with  having  falsely  and  fraudu- 
lently represented  that  he  had  a  warrant  for  one  Miller,  and 
that  Miller,  believing  said  false  representations,  was  induced 
and  did  deliver  to  the  defendant  a  gold  watch  and  diamond 
ring.  In  this  case  it  was  held  that,  as  the  property  had  been 
voluntarily  surrendered  as  an  inducement  to  the  officer  to 
violate  the  law  and  disregard  his  official  duties,  the  indict- 
ment could  not  be  sustained;  the  court  declaring  that  the 
statute  against  obtaining  money  by  false  pretenses  was  de- 
signed to  protect  only  those  who  for  an  honest  purpose  are 
induced,  by  false  or  fraudulent  representation,  to  give  credit 
or  part  with  their  property,  and  not  to  protect  those  who  do 
this  for  an  unworthy  or  illegal  purpose.  The  opinion  of  the 
court  in  this  case  is  quite  brief,  while  Peckham,  J.,  filed  an 
able  and  exhaustive  dissenting  opinion. 

In  support  of  the  majority  opinion  two  cases  are  cited  by 
the  court,  viz..  People  v.  Williaws,  4  Hill,  9;  40  Am.  Dec.  258; 
People  V.  Stetson,  4  Barb.  151.  An  examination  of  the  former 
case  shows  it  to  be  no  authority  upon  the  question  presented 
here,  the  decision  being  simply  to  the  effect  that  a  false  rep- 
resentation, to  be  within  the  statute,  must  be  such  as  is  cal- 
culated to  mislead  persons  of  ordinary  prudence  and  caution, 
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—  a  conclusion  not  generally  accepted  elsewhere:  2  Bishop's 
Crim.  Law,  sec.  433.  In  People  v.  Stetson,  4  Barb.  151,  it 
seems,  however,  to  have  been  determined  that  if  the  owner 
in  parting  with  his  property,  etc.,  was  himself  guilty  of  a 
crime,  the  indictment  under  the  statute  could  not  be  sus- 
tained; and  a  similar  conclusion  was  reached  in  State  v. 
Crowley,  41  Wis.  271,  22  Am.  Rep.  719,  in  which  case  the 
information  charged  a  conspiracy  on  the  part  of  several  de- 
fendants to  defraud  the  prosecutor  of  his  money;  and  the 
proof  showing  that  the  conspiracy  charged  was  in  connection 
with  an  unlawful  enterprise,  in  which  the  prosecutor  and 
the  defendants  were  particeps  criminis,  it  was  held  that  a  con- 
viction was  not  warranted.  It  appeared,  also,  that  had  the 
prosecutor  exercised  common  prudence  and  caution  he  could 
not  have  been  misled  by  the  false  pretenses  by  which  he  was 
induced  to  part  with  his  money. 

In  opposition  to  this  doctrine,  and  in  line  with  the  Penn- 
sylvania decision,  we  find  Commonwealth  v.  Morrill,  8  Cush. 
571.  Mr.  Bishop,  reviewing  the  different  conclusions,  says: 
*'  Another  doctrine,  sustained  in  New  York,  is,  that  where,  if 
the  false  pretenses  were  true,  the  person  parting  with  his 
goods  would  be  guilty  of  a  crime  therein,  or  where  he  actu- 
ally commits  an  ofiense  in  parting  with  them,  the  indict- 
ment for  the  cheat  cannot  be  maintained.  On  the  other 
hand,  the  Massachusetts  court  appears  to  have  directly  dis- 
carded this  doctrine.  The  point  decided  was,  that  a  defend- 
ant cannot  set  up,  in  answer  to  an  indictment  of  this  nature, 
-any  wrongful  representation  of  the  person  injured  concerning 
the  goods  charged  to  have  been  obtained  through  the  false 
pretense.  '  Supposing,'  said  Dewey,  J., '  it  should  appear  that 
[the  individual  defrauded]  had  also  violated  the  statute,  that 
would  not  justify  the  defendants.  If  the  other  party  had  also 
subjected  himself  to  a  prosecution  for  a  like  offense,  he  also 
may  be  punished.  This  would  be  inuch  better  than  that  both 
should  escape  punishment  because  each  deserved  it  equally.' 
And  this  view  accords  with  the  general  spirit  of  the  criminal 
law,  wherein  the  fault  of  one  man  is  not  received  in  excuse 
for  that  of  another;  while  the  New  York  doctrine  would  in- 
troduce a  well-known  principle  of  civil  jurisdiction  into  a 
system  of  laws  to  which  it  is  alien":  2  Bishop's  Crim.  Law, 
7th  ed.,  sec.  469. 

Finding  this  conflict  in  the  authorities,  we  are  left  free  to 
decide  the  question  propounded  solely  upon  principle. 
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In  our  opinion  the  conclusion  reached  by  Mr.  Bishop  is 
supported  by  the  better  reasons.  The  primary  object  of  pun- 
ishment is  the  suppression  of  crime;  and  where  both  the 
prosecutor  and  defendant  have  violated  the  law,  it  is  better 
that  both  be  punished  than  that  the  crime  of  one  should  be 
used  to  shield  the  other. 

When  the  plaintiff  in  a  civil  action  is  shown  to  have  been 
guilty  of  a  wrong  in  the  particular  matter  about  which  he 
complains,  he  cannot  ordinarily  recover.  But  there  is  little 
chance  to  apply  this  rule  to  criminal  prosecutions  conducted 
by  the  state,  the  person  defrauded  being,  at  most,  a  prosecut- 
ing witness  in  the  case,  and  not  a  party  to  the  proceeding. 

The  language  of  our  statute  is  plain.  The  false  pretenses 
charged  in  this  case  are  embraced  within  its  express  terms, 
and  we  are  not  in  favor  of  sanctioning  a  rule  that  will  permit 
oflfenders  to  escape  by  showirtg  that  another  should  also  be 
punished.  The  petitioner's  application  to  be  discharged  will 
therefore  be  denied,  and  the  prisoner  remanded. 

Criminal  Law  —  False  Pretenses.  —  "  To  induce  a  man  who  is  cheated 
to  think  that  he  is  cheating  some  one  else,  that  does  not  prevent  those  who 
use  that  device  from  being  amenable  to  punishment ":  Note  to  People  v. 
Richards,  51  Am.  Dec.  88.  A  conspiracy  to  obtain  money  under  false  pre- 
tenses, to  be  punishable  as  a  crime,  must  be  against  an  innocent  person: 
State  V.  Crowley,  41  Wis.  271;  22  Am.  Rep.  719. 

False  Pretenses.  —  For  a  general  discussion  of  the  law  relating  to  the 
crime  of  obtaining  money  or  goods  under  false  pretenses,  see  extended  note 
to  BarUm  v.  People,  post,  pp.  378-392. 


Carter  v.  City  op  Durango. 

[16  Colorado,  634.] 

OnroE  AND  Officers  —  Removal  of  Municipal  Officer,  when  Disobk- 
TTONARY.  —  When  the  tenure  of  a  municipal  office  is  at  the  pleasure  of 
the  appointing  body,  its  power  to  remove  is  discretionary,  and  may  be 
exercised  without  notice  or  hearing. 

Oleics  AND  Officers  —  Authority  of  City  Council  to  Removb  Oftickb 
IS  Quasi  Judicial.  —  The  city  council  is  primarily  a  legislative  and 
administrative  body,  but  it  may  be  clothed  with  quasi  judicial  authority 
in  connection  with  removals  from  municipal  offices. 

Office  and  Officers  —  Power  of  City  Council  to  Remove  Officer.  — 
The  possession  or  exercise  of  judicial  power  by  the  city  council  is  not  a 
prerequisite  to  its  authority  to  remove  all  its  officers.  The  possession  of 
such  power  is  only  necessary  in  cases  of  removal  from  offices  which  are 
ef  the  essence  of  the  corporation,  and  which  can  only  take  place  for 
cause,  upon  notice  and  investigation,  with  opportunity  to  be  heard.    Its 
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possession  by  the  council  is  not  necessary  in  cases  of  removal  from 
oflSce  to  which  the  occupant  is  appointed  at  the  pleasure  of  the  council. 

Officb  and  Officers  —  Removal  of  Municipal  Officer.  —  The  Motives. 
AcTUATiNQ  city  councilmen  in  removing  an  oflBcer  from  an  office,  the 
tenure  of  which  is  at  its  pleasure,  are  not  ordinarily  subject  to  judicial 
inquiry,  and  in  the  absence  of  fraud  or  deception,  courts  will  not  inter- 
fere  with  the  declaration  of  discretionary  municipal  pleasure  by  the 
council. 

Office  and  Officers  —  Power  of  City  Council  to  Remove  from  Officr 
CANNOT  BE  CURTAILED  BY  ORDINANCE.  — It  is  not  wlthiu  the  power  of 
a  municipal  corporation,  by  ordinance  or  by-law,  either  to  extend  or  re- 
strict the  discretionary  authority  conferred  on  the  city  council  by  stat- 
ute in  the  matter  of  the  removal  of  municipal  officers. 

0.  8.  Galbreath  and  William  E.  BecJc,  for  the  petitioner. 

Russell  and  McCloskey,  and  Wilson  and  McCloskey,  for  the 
respondents. 

Helm,  C.  J.  Carter  was  duly  elected,  by  the  city  council, 
police  magistrate  of  the  city  of  Durango.  While  engaged  in 
the  discharge  of  his  duties,  the  council,  by  resolution,  removed 
him  and  appointed  a  successor.  The  present  proceeding  is 
brought  to  quash  or  annul  the  action  of  the  council  in  the 
premises,  upon  the  ground  that  such  action  was  without  juris- 
diction. 

Under  the  statute  existing  at  the  time  of  the  proceedings 
recited  in  the  record,  the  police  judge  or  magistrate,  whose 
appointment  was  optional  with  and  made  by  the  city  coun- 
cil, held  his  office  during  the  "  pleasure  "  of  that  body:  Mills's 
Ann,  Stats.,  sec.  4504.  When  the  tenure  of  a  municipal  office 
is  at  the  pleasure  of  the  appointing  body,  the  power  to  remove 
is  discretionary,  and  "may  be  exercised  without  notice  or  hear- 
ing": 1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  250. 

Counsel  for  petitioner  ably  and  ingeniously  argue  that  the 
statutory  provision  above  mentioned,  subjecting  the  police 
magistrate's  incumbency  to  the  "pleasure"  of  the  council^ 
does  not  correctly  indicate  the  intention  of  the  legislature; 
that  it  was  adopted  by  inadvertence  or  mistake  while  attempt- 
ing to  amend  otherwise  the  section  in  which  it  occurs.  Some 
of  the  reasons  advanced  are  plausible,  and  may  be  sustained 
by  the  rules  of  construction  relied  on.  But  without  specifically 
considering  either  the  reasons  or  rules  in  question,  it  is  suf- 
ficient for  lis  to  say  that  more  controlling,  and  at  least  equally 
pertinent,  principles  of  statutory  interpretation  forbid  our  ac- 
ceptance of  counsel's  theory.  The  provision  must  be  regarded 
as  in  full  force  and  binding  upon  the  judiciary. 
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Th*e  city  council  is  primarily  a  legislative  and  administra- 
tive body.  Its  powers  and  duties  are  not  essentially  judicial. 
In  People  v.  District  Court,  6  Col.  534,  a  doubt  was  expressed 
as  to  whether,  under  the  constitution,  the  council  could  be  in- 
vested with  judicial  authority.  We  there  held,  in  effect,  that 
an  investigation  of  charges  preferred  against  the  city  solicitor, 
with  a  view  solely  to.  removal  from  office,  was  not  a  judicial 
proceeding.  We  are  now  inclined  to  say  that  while  the  action 
in  question  was  not  an  exercise  of  ordinarj'  judicial  power,  it 
might  have  been  termed  quasi  judicial.  Moreover,  since  that 
opinion  was  written,  the  limitation  upon  legislative  discretion 
in  regard  to  the  lodgment  of  judicial  power  has  been  modified 
by  constitutional  amendment:  Mills's  Ann.  Const.,  sec.  373. 
And  whatever  foundation  for  doubt  may  have  formerly  ex- 
isted, there  is  no  question  but  that  the  city  council  may  now 
be  clothed  with  at  least  quasi  judicial  authority  in  connection 
with  removals  from  municipal  offices. 

But  it  does  not  follow  that  the  possession  or  exercise  of  ju- 
dicial power  is  a  prerequisite  to  all  such  removals.  A  broad 
distinction  in  this  regard  is  recognized  by  the  authorities  be- 
tween those  offices  which  are  of  the  essence  of  the  corpora- 
tion and  those  which  are  not.  For  instance,  an  alderman  can 
only  be  removed  upon  notice  and  investigation,  with  opportu- 
nity to  be  heard  in  his  defense:  Board  of  Aldermen  v.  Darrow, 
13  Col.  460;  16  Am.  St.  Rep.  215,  and  citations;  while  an  officer 
whose  appointment  is  optional  with  and  made  by  the  council, 
and  who  holds  at  its  pleasure,  may,  as  we  have  seen,  be  sum- 
marily removed  without  notice  or  hearing.  In  the  former 
case,  a  cause  for  amotion  must  exist,  and  the  proceeding, 
possessing  many  of  the  features  of  judicial  action,  is  prop- 
erly characterized  as  quasi  judicial;  in  the  latter  case,  there 
need  be  no  cause  for  removal,  save  the  arbitrary  will  of  the 
council,  and  the  expression  of  that  will  is  destitute  of  judicial 
characteristics. 

When,  as  in  the  case  at  bar,  the  tenure  of  office  is  during 
the  pleasure  of  the  council,  the  subject  of  amotion  is  almost 
entirely  within  the  discretion  and  control  of  that  body.  The 
motives  actuating  councilmen  in  the  premises  are  not  ordi- 
narily subject  to  judicial  inquiry.  And  universally,  we  be- 
lieve, in  the  absence  of  deception  or  fraud,  courts  decline  to 
interfere  with  the  declaration  of  discretionary  municipal 
pleasure  by  the  council:  Hudson  v.  Denver,  12  Col.  157, 

The  fact  that  an  ordinance  had  been  adopted  by  the  mu- 
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nicipal  authorities  of  Durango  providing  for  the  preferment 
of  charges,  and  a  hearing  upon  notice  preliminary  to  removals 
from  office,  does  not  alter  the  result  to  which  the  foregoing 
conclusions  would  lead.  The  council  were  not  bound  to  sup- 
ply any  specific  procedure  for  the  removal  of  police  magis- 
trates. The  ordinance  in  question  is  general,  relating  to  a 
number  of  offices,  in  some  of  which  removals  are  not  discre- 
tionary with  that  body.  It  reads:  ''Any  officer  named  above 
may  be  removed  by  a  majority  of  the  city  council  for  in- 
competency or  dereliction  or  violation  of  duty  whenever  the 
council  think  the  interests  of  said  city  require  such  removal; 
provided,  that  no  officer  shall  be  removed  as  aforesaid  until 
he  shall  have  notice  of  such  intent  of  removal,  and  the  charge 
or  charges  preferred  against  him  served  on  him  by  the  city 
clerk,  and  an  opportunity  to  exculpate  himself  before  the 
city  council." 

We  cannot  assume  that  in  adopting  this  ordinance  the 
councilmen  intended  to  curtail  their  statutory  power  of  re- 
moving at  pleasure,  and  limit  themselves  to  removals  for  the 
specified  causes  alone.  Besides,  it  is  extremely  doubtful  if 
such  intent,  had  it  existed,  could  be  thus  given  any  force  or 
effect.  For  it  is  not  within  the  power  of  a  municipal  corpo- 
ration, by  ordinance  or  by-law,  either  to  extend  or  restrict  the 
authority  conferred  by  statute:  1  Dillon  on  Municipal  Cor- 
porations, sec.  317. 

It  will  be  observed  that  the  procedure  specified  in  the  ordi- 
nance above  mentioned  is  limited  to  removals  for  "incompe- 
tency" or  "dereliction  or  violation  of  duty."  We  are  not 
apprised  by  the  record  that  Carter  was  removed  upon  either 
of  these  grounds.  The  sole  action  through  which  his  removal 
was  ultimately  accomplished  was  the  following:  "Resolved, 
that  it  is  no  longer  the  pleasure  of  the  city  council  of  the 
city  of  Durango  that  Robert  Carter  act  in  the  capacity  of  po- 
lice magistrate  of  said  city  of  Durango.  Wherefore  be  it 
resolved,  that  the  said  Robert  Carter  be,  and  he  is  hereby, 
removed  from  the  said  office  of  police  magistrate." 

We  might,  perhaps,  with  the  learned  judge  before  whom 
this  precise  question  was  first  raised,  declare  that  the  ordi- 
nance cannot  be  permitted,  under  any  circumstances,  to  con- 
trol the  manner  of  expressing  the  "  pleasure "  vested  by 
statute  in  the  city  council.  But  it  is  sufficient  for  us  to  say 
that  the  removal  may  have  been  upon  grounds  not  mentioned 
in  the  ordinance;  and  if  such  were  the  case,  the  question  of 
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duty  or  obligation  to  follow  the  prescribed  procedure  does  not 
fairly  arise. 

The  rule  to  show  cause  must  be  discharged. 

Office  and  Officers  —  Removal  of  Municipal  Officer.  —  The  legis- 
lature may  confer  upon  the  common  council  of  a  city  the  power  to  remove 
an  oflBcer  without  cause,  but  such  power  must  be  expressly  conferred;  Hall- 
gren  v.  Campbell,  82  Mich.  255  ;  21  Am.  St.  Rep.  557,  and  note.  An  officer, 
before  he  can  be  ousted  by  other  than  the  appointing  power,  is  entitled  to 
a  hearing:  Board  of  CommWs\.  Johnson,  124  Ind.  145;  19  Am.  St.  Rep.  88, 
and  note.  In  the  absence  of  constitutional  or  legislative  prohibition,  the 
power  of  removal  is  incident  to  the  power  of  appointment  of  officers :  New- 
som  V.  Cocke,  44  Miss.  352;  7  Am.  Rep.  686;  State  v.  Douglass,  26  Wis.  428; 
*l  Am.  Rep.  87,  and  note.  Contra  to  the  doctrine  of  the  leading  case,  see 
Board  of  Aldermen  v.  Darrow,  13  Col.  460 ;  16  Am.  St.  Bep.  215,  and  ex- 
tended note. 
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DiLLABY   V.    WiLOOX. 

[60  Connecticut,  71.] 

Statute  of  Frattd3  —  Promise  of  Executor  or  Administrator.  —  That 
portion  of  the  statute  of  frauds  of  Connecticut  declaring  that  no  civil 
action  shall  be  maintained  upon  any  agreement  whereby  to  charge  any 
executor  or  administrator  upon  a  special  promise  to  answer  charges  out 
of  his  own  estate,  unless  such  agreement,  or  some  memorandum  thereof, 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith  or  hia 
agent,  refers  to  promises  made  by  an  executor  or  administrator  ta 
answer  out  of  his  own  estate  for  some  liability  existing  against  the  dece- 
dent in  his  lifetime. 

Statute  of  Frauds  —  Promise  to  Answer  for  the  Debt  of  Another. 
—  If  a  person,  not  before  liable,  agrees  to  pay  the  debt  of  a  third  person^ 
and  as  a  part  of  the  arrangement  the  original  debtor  is  discharged  from 
his  indebtedness,  the  agreement  is  not  within  the  statute  of  frauds.  It 
is  otherwise  if  the  original  debtor  continues  liable. 

Statute  of  Frauds.  —  If  the  Person  Undertaking  to  Pat  the  Debt 
OF  Another  Receives  Property  or  Funds  of  the  debtor  for  the  pur- 
pose, his  promise  is,  in  no  proper  sense,  an  undertaking  to  answer  for 
the  debt  of  another,  but  an  undertaking  to  apply  the  property  or  funds 
to  such  payment. 

Statute  of  Frauds.  —  A  Promise  bt  an  Administrator  to  Pay  Ceetaih 
Taxes  if  the  tax  collector  would  forbear  to  levy  upon  chattels  on  which 
the  estate  represented  by  the  administrator  had  a  mortgage,  but  upon 
which  the  taxes  were  not  a  lien,  is  a  promise  to  answer  for  the  debt 
of  another,  and  therefore  within  the  statute  of  frauds. 

S.  Lucas,  for  the  appellant. 

J,  Halsey  and  W.  A.  Briscoe,  for  the  appellee. 

Seymour,  J.  The  plaintiff  in  this  case  was  collector  of  taxes 
for  the  town,  city,  and  central  pohool  district  of  Norwich,  and 
had  in  his  hands  warrants  for  the  collection  of  taxes  assessed 
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in  favor  of  each  of  them  upon  property  of  one  Gordon  Wil- 
cox. The  defendant  and  her  mother  were  the  administrators 
of  the  estate  of  William  Wilcox,  deceased,  and,  as  such,  held 
a  mortgage  on  certain  personal  property  of  Gordon  Wilcox, 
consisting  of  printing-presses  and  material  in  the  possession 
of  and  used  by  him  in  Norwich. 

The  plaintiff  was  unable  to  procure  payment  of  the  taxes 
from  Gordon  Wilcox,  and  applied  to  the  defendant  for  the 
payment  thereof,  and  threatened  to  levy  upon  said  mortgaged 
property  unless  they  were  paid.  The  defendant  promised  the 
plaintiff  that  if  he  would  forbear  to  levy  upon  the  property 
fihe  w^ould  pay  the  taxes  as  soon  as  the  property  should  be 
cold  under  the  judgment  of  foreclosure  which  she  and  her 
mother,  as  administrators  aforesaid,  had  obtained  upon  the 
mortgage.  The  plaintiff,  in  consideration  of  this  promise  of 
the  defendant,  promised  to  forbear,  and  did  forbear,  to  levy 
upon  the  property,  and  the  same  was  sold  under  the  judg- 
ment of  foreclosure,  and  was  bid  in  for  the  defendant. 

The  defendant,  after  the  sale,  refused  to  pay  the  amount  of 
the  taxes  to  the  plaintiff,  and  they  have  not  been  paid. 

The  suit,  it  will  be  observed,  is  against  Mrs.  Wilcox  per- 
sonally. No  pleadings  subsequent  to  the  complaint  appear 
to  have  been  filed,  but  the  finding  shows  that  the  defendant 
denied  that  she  made  the  promise  upon  which  the  action  was 
brought.  She  also  claimed  that  the  promise  declared  on  was 
within  the  statute  of  frauds,  and,  not  being  in  writing,  no 
recovery  could  be  had  upon  it,  and  further,  that  there  was  no 
consideration  for  the  promise,  and  asked  the  court  so  to  rule, 
but  the  court  refused  so  to  do,  and  rendered  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. 

Was  the  promise,  which  the  court  finds  was  made,  within 
the  statute  of  frauds? 

The  statute  provides  that  "  no  civil  action  shall  be  main- 
tained upon  any  agreement  whereby  to  charge  any  executor 
or  administrator  upon  a  special  promise  to  answer  damages 
out  of  his  own  estate,  or  against  any  person  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other, ....  unless  such  agreement,  or  some  memorandum 
thereof,  be  made  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  his  agent":  Gen.  Stats.,  sec.  1366. 

The  first  clause  has  reference  to  promises  by  an  executor 
or  administrator  to  answer  out  of  his  own  estate  for  a  claim 
Against  his  decedent, —  some  liability  resting  upon  the  execu- 
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tor  or  administrator  strictly  in  his  representative  character^ 
and  which,  but  for  the  promise,  he  would  have  been  liable  ta 
discharge  only  in  due  course  of  the  administration  of  the 
estate.  To  change  the  expression,  this  clause  of  the  statute 
covers  a  special  promise  made  by  the  executor  or  adminis- 
trator to  pay,  out  of  his  own  estate,  what  (being  the  legal 
representative  of  the  party  originally  liable)  he  is  already,  in 
that  representative  capacity,  under  a  liability  to  pay  to  the 
extent  of  the  property  which  has  come  into  his  hands.  "The 
particular  object  of  this  provision,"  says  a  recent  writer  upon 
the  statute,  "  was  evidently  to  guard  executors  and  adminis- 
trators against  being  held  to  a  personal  liability  to  pay  debts^ 
legacies,  or  distributive  shares  in  consequence  of  a  willful  or 
mistaken  perversion  of  expressions  of  encouragement  which 
they  may  have  used  in  conversation  with  claimants,  and 
which  were  not  justified  by  the  ultimate  result  of  adminis- 
tration of  the  assets  in  their  hands":  Throop  on  Verbal 
Agreements,  87.  However  that  may  be,  the  suggestion  illus- 
trates the  nature  of  the  promise  referred  to  in  this  sec- 
tion. The  promise  proved,  in  the  case  before  us,  was  to 
answer  for  the  debt  or  default  of  Gordon  Wilcox,  a  third 
party,  and  is  a  promise  to  which  t!iat  clause  has  no  reference. 
The  suggestion  that  the  defendant,  if  compelled  to  pay  the 
judgment,  can  repay  herself  out  of  the  assets  of  the  estate^ 
does  not  tend  to  bring  the  promise  within  the  clause.  Most 
of  the  personal  obligations  of  an  executor  contracted  in  the 
course  of  his  administration,  says  the  court  in  Chambers  ▼. 
RobhinSy  28  Conn.  550,  are  proper  charges  against  the  estate 
in  the  final  settlement  of  his  account,  but  they  are  none  the 
less  his  private  debts,  for  which  he  is  alone  liable  in  his  pri- 
vate capacity.  In  Pratt  v.  Humphrey,  22  Conn.  317,  a  leading 
case  upon  this  clause,  the  promise  was  to  pay  a  debt  due  from 
the  estate  of  which  the  defendants  were  administrators, —  an 
entirely  different  case  from  the  one  at  bar. 

The  second  clause  of  the  statute  relates  to  the  special  prom- 
ise of  any  person  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another.  An  immense  amount  of  litigation  has  arisen 
over  its  construction.  It  is  impossible  to  reconcile  the  de- 
cisions which  have  been  made  under  it.  Almost  any  theory 
of  its  scope  and  meaning  can  find  some  case  to  support  it. 
The  most  careful  text-writers  have  acknowledged  their  in- 
ability to  find  anything  like  uniform  rules  of  construction  in 
the  conflicting  decisions  which  have  been  rendered.     It  has 
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«ven  been  stated  that  the  law  upon  it  is  in  a  state  of  hopeless 
confusion.  It  is  all  the  more  satisfactory,  therefore,  that  our 
own  court  seems,  so  far,  at  least,  as  the  points  involved  in  this 
case  are  concerned,  to  have  found  and  adopted  a  rule  which 
has  proved  satisfactory,  —  a  rule  which,  we  think,  substan- 
tially settles  the  question  before  us. 

The  promisor,  to  briefly  restate  the  facts,  was  one  of  the  ad- 
ministrators of  William  Wilcox's  estate, — a  fact,  as  we  have 
seen,  of  no  significance  unless  to  show  a  motive  for  her  prom- 
ise, founded  on  a  fancied  advantage  to  the  estate  of  her  dece- 
dent. The  promisee  was  the  collector  of  taxes,  threatening 
to  levy  on  personal  property  upon  which  he  had  no  lien,  and 
on  which  William  Wilcox's  estate  held  a  mortgage.  The 
levy,  if  made,  would,  of  course,  have  been  subject  to  such 
mortgage.  The  party  for  whose  debt  or  default  the  promise 
to  answer  was  made  was  a  delinquent  tax-payer,  who,  after 
the  promise,  continued  liable  for  the  taxes  until  paid.  The 
suit,  then,  is  by  a  tax  collector  against  a  defendant  who,  in 
consideration  of  the  plaintiff 's  forbearance  to  levy  for  a  third 
person's  tax  on  personal  property  on  which  an  estate  of  which 
fihe  was  one  of  the  administrators  had  a  mortgage,  promised 
to  pay  taxes  due  to  Norwich  town  and  city,  and  a  school  dis- 
trict of  the  town,  from  said  tax-payer,  the  mortgagor  of  the 
property. 

In  PacTcer  v.  Benton,  35  Conn.  343,  95  Am.  Dec.  246,  it  is 
held  that  "  where  a  person,  not  before  liable,  agrees  to  pay 
the  debt  of  a  third  person,  and  as  a  part  of  the  arrangement 
the  original  debtor  is  discharged  from  his  indebtedness,  the 
agreement  is  not  within  the  statute  of  frauds;  otherwise  if 
the  original  debtor  continues  liable." 

We  shall  quote  somewhat  extensively  from  that  case,  as  the 
rule  therein  established  has  subsequently  been  applied  in 
PratVs  Appeal,  41  Conn.  191,  and  in  Gridley  v.  Sumner,  43 
Conn.  16,  and  is,  as  already  suggested,  decisive  of  the  case 
now  before  us.  Judge  Butler  writes  the  opinion,  and  after 
contrasting  the  facts  then  before  the  court  with  those  in  Clapp 
V.  Lawton,  31  Conn.  95,  he  says  (p.  349):  "Here  the  contract 
was  tripartite  between  the  debtor,  a  creditor,  and  a  third  per- 
son; and  it  contemplated  the  discharge  of  the  original  debtor, 
•and  a  new  obligation  by  the  third  party,  to  the  particular 
creditor.  Such  new  obligations  and  indebtedness  is  not  within 
the  statute  of  frauds.  In  Turner  v.  Hubhell,  2  Day,  457,  2 
Am.  Dec.  115,  the  distinguished  counsel  for  the  defendant  in 
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error  deduced  fiora  the  cases  which  had  then  occurred  under 
this  branch  of  the  statute  the  following  definition  of  the  prom- 
ise intended  by  it,  to  wit:  'An  undertaking  by  a  person,  not 
before  liable,  for  the  purpose  of  securing  or  performing  the 
same  duty  for  which  the  party  for  whom  the  undertaking  is 
made  is  at  the  same  time  liable ';  and  it  was  adopted  by  the 
court.  With  a  single  modification,  that  definition  furnishes 
as  perfect  a  test  as  has  ever  been,  or  we  think  can  be,  de- 
vised  The  foregoing  definition  may  be  modified,  there- 
fore, so  as  to  read:  *An  undertaking  by  a  person,  not  before 
liable,  for  the  purpose  of  securing  or  performing  the  same  duty 
for  which  the  party  for  whom  the  undertaking  is  made,  con- 
tinues liable.'  Applying  this  test  to  the  case  in  hand,  it  is 
obvious  that  the  objection  of  the  defendant  ought  not  to  pre- 
vail. It  was  the  purpose  and  effect  of  the  tripartite  contract 
in  question  to  discharge  the  original  debtors  in  consideration 
of  their  giving  up  their  property  to  the  defendant,  as  well  as 
to  onerate  the  defendant,  in  consideration  of  that  discliarge. 
....  As  the  original  debtors  did  not  continue  liable,  an  es- 
sential element  of  the  test  was  wanting,  and  the  contract  was 
not  within  the  statute." 

In  the  case  now  before  us,  all  the  essential  elements  of  the 
test  are  present  and  bring  the  promise  within  the  statute. 

The  case  of  Packer  v.  Benton,  35  Conn.  343,  95  Am.  Dec. 
246,  does  not  discuss  the  questions  which  might  arise  in  that 
class  of  cases  where  the  defendant,  for  his  own  use  and  ad- 
vantage, procures  from  the  plaintiff  the  surrender,  release,  or 
waiver  of  a  lien  or  security  which  the  latter  holds  for  a  debt 
due  him,  upon  the  promise  to  pay  the  debt.  In  such  cases  it 
has  been  held,  in  a  large  number  of  cases,  that  the  promise  is 
not  within  the  statute,  though  the  original  debt  is  not  dis- 
charged, on  the  ground  that  the  transaction  amounts  to  a  pur- 
chase from  the  creditor  of  such  lien  or  security  for  a  price  which 
is  the  amount  of  the  original  debt,  a*nd  that  the  relinquishment 
of  the  lien  or  security  has  inured  to  the  defendant's  benefit. 
In  the  leading  case  of  Fullam  v.  Adams,  37  Vt.  391,  it  is  held 
that  "  a  verbal  promise  to  pay  the  debt  of  another,  where  the 
original  debt  still  subsists,  is  never  legally  binding,  except 
where  the  promisor  has  received  the  funds  or  property  of  the 
debtor  for  the  purpose  of  being  so  applied,  so  that  an  obliga- 
tion or  duty  rests  upon  him,  as  between  himself  and  the 
debtor,  to  make  such  payment,  whereby  his  promise,  though 
In  form  to  pay  the  debt  of  another,  is  in  fact  a  promise  to  per- 
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form  an  obligation  or  duty  of  his  own."  Poland,  C.  J.,  who 
writes  the  opinion,  says  (p.  397)  that  the  cases  which  decide 
that  where  a  creditor  holds  a  security  and  surrenders  it  to  a 
third  person,  for  his  benefit,  upon  his  promise  to  be  answer- 
able for  the  debt,  stand  really  upon  the  same  substantial 
principle. 

It  is  stated  in  the  text  of  the  American  and  English  En- 
cyclopaedia of  Law,  in  loco,  that  in  a  large  and  increasing 
number  of  the  states  of  the  Union  the  promise,  although 
made  upon  a  new  consideration  of  benefit  to  the  promisor,  is 
held  to  be  collateral,  whatever  the  intent  of  the  parties,  if  the 
original  liability  remains;  and  a  very  large  number  of  au- 
thorities are  cited  in  support  of  the  proposition. 

It  is  to  be  noticed,  as  illustrating  the  difference  in  construc- 
tion already  alluded  to,  that  in  a  recent  case  in  New  York 
{White  V.  Eintoul,  108  N.  Y.  222),  it  is  stated,  though  under  a 
temble,  that  a  promise  to  pay  a  debt  of  another,  antecedently 
contracted,  where  the  primary  debt  still  subsists,  is  original, 
and  so  valid  within  the  statute  of  frauds,  although  not  in 
writing,  when  it  is  founded  on  a  new  consideration  moving  to 
the  promisor  and  beneficial  to  him,  and  when  by  the  promise 
he  comes  under  an  independent  duty  of  paying,  irrespective 
of  the  liability  of  the  principal  debtor.  Curiously  enough,  this 
intimation  of  an  opinion  —  for  it  amounts  to  nothing  more  as 
reported — is  made  in  a  case  where  the  defendant  was  a  creditor 
of  a  firm,  and  was  secured  by  a  chattel  mortgage.  The  plain- 
tiff was  the  holder  of  two  notes  of  the  firm,  which  were  nearly 
matured.  The  defendant  disclosed  the  fact  that  he  held  the 
mortgage,  and  promised  to  pay  the  notes  if  the  plaintiff  would 
forbear  for  a  time.  It  was  held  that  the  promise  was  within 
the  statute.  The  court  says:  "The  plaintiff  contends  that 
the  defendant  had  a  direct  personal  interest  in  procuring  a 
forbearance  to  sue  the  firm,  which  he  explains  in  his  brief  by 
Baying  that  'if  the  plaintiff  pressed  the  collection  of  his  notes 
and  did  not  wait  till  the  then  next  summer,  the  defendant 
■would  lose  his  money,  which  had  been  loaned  to  the  firm.' 
But  I  do  not  discover  a  single  fact  in  the  case  which  tends  to 
any  such  conclusion It  was  a  fear  without  a  founda- 
tion; a  state  of  mind,  and  not  a  result  of  existing  facts  seen  in 
their  legal  bearing.  Delay  on  the  part  of  the  plaintiff  is  not 
shown  to  have  been  of  the  slightest  consequence  to  the  in- 
terest of  the  defendant."  No  more  do  we  see  in  the  case  before 
us  a  single  fact  which  shows  that  a  levy  by  the  collector,  sub- 
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ject,  as  it  must  have  been,  to  the  mortgage,  could  have  injured 
the  defendant  or  the  estate  she  represented.  If  she  thought 
so,  *'it  was  a  state  T)f  mind,  and  not  a  result  of  existing  facts 
seen  in  their  legal  bearing  ";  and  the  decision  of  the  case  from 
which  we  are  quoting  seems  to  unmistakably  favor  her  de- 
fense, though  the  dictum  seems  adverse. 

It  is  said  in  Browne  on  the  Statute  of  Frauds,  sec.  214  e, 
that  "the  mere  passing  of  a  new  and  independent  valuable 
consideration  between  the  plaintiflF  and  defendant  does  not 
take  the  case  out  of  the  operation  of  the  statute;  and  so  far 
as  some  of  the  decisions  depend  upon  the  contrary,  they  can- 
not be  regarded  as  law.  Every  contract  of  guaranty  requires 
a  valuable  consideration  moving  from  the  party  to  whom  the 
guaranty  is  given.  There  can  be  no  sensible  distinction  made 
between  '  new  and  independent'  considerations  and  any  other 
valuable  considerations;  and  the  general  proposition  that 
*a  new  and  independent  consideration  moving  between  the 
parties  to  the  contract  of  guaranty '  takes  it  out  of  the 
statutes  simply  nullifies  the  statute.  The  distinction  is  be- 
tween a  mere  valuable  consideration  for  the  defendant's 
promise  of  guaranty,  and  that  transfer  of  value  which  creates 
an  original  obligation  on  the  part  of  the  defendant,  the  meas- 
ure of  which  is,  by  the  agreement  of  the  parties,  the  defend- 
ant's payment  of  the  third  party's  debt." 

It  was  suggested  that  the  promise  relied  on  was  an  original 
undertaking.  We  cannot  look  upon  it  as  such  within  the 
proper  meaning  of  that  word.  It  is  a  new  promise  to  pay  the 
already  existing  debt  of  a  third  party.  The  court  say  in 
Mallory  v.  Gillett,  21  N.  Y.  412:  "The  words  'original'  and 
'collateral'  are  not  in  the  statute  of  frauds;  but  they  were 
used  at  an  early  day,  the  one  to  mark  the  obligation  of  a 
principal  debtor,  the  other  that  of  the  person  who  undertook 
to  answer  for  such  debt.  This  was  no  doubt  an  accurate 
use  of  language;  but  it  has  sometime^  happened  that,  by  los- 
ing sight  of  the  exact  ideas  represented  by  these  terras,  the 
word  'original'  has  been  used  to  characterize  any  new  prom- 
ise to  pay  an  antecedent  debt  of  another  person.  Such 
promises  have  been  called  original  because  they  are  new; 
and  then,  as  original  undertakings  are  agreed  not  to  be  within 
the  statute  of  frauds,  so  these  new  promises,  it  is  often  argued, 
are  not  within  it.  If  the  terms  of  the  statute  were  adhered  to, 
or  a  more  discriminating  use  were  made  of  T^ords  not  con- 
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tained  in  it,  there  would  be  no  danger  of  falling  into  errors  of 
this  description." 

Where  the  person  undertaking  to  pay  the  debt  of  another 
■receives  property  or  funds  of  the  debtor  for  the  purpose,  his 
promise  is  in  no  proper  sense  an  undertaking  to  answer  for 
the  debt  of  another,  but  an  undertaking  to  apply  the  property 
or  funds  to  such  payment.  The  undertaking  becomes  then 
an  independent  one,  and  the  continuing  obligation  of  the 
debtor  becomes  in  a  sense  collateral  to  it.  Whenever  the  new 
promise  is  merely  collateral  to  the  original  debt,  it  must  be 
in  writing,  whatever  the  consideration,  and  it  remains  collat- 
eral 60  long  as  the  original  debt  still  subsists  as  the  principal 
-debt. 

The  decision  at  which  we  have  arrived  makes  any  discus- 
sion of  the  other  questions  presented  on  the  record  superflu- 
ous. 

There  is  error  in  the  judgment  appealed  from,  and  it  is 
reversed.  

Statute  of  Frauds  —  Promisb  to  Answer  for  the  Debt  of  Another. 
—  A  promise  to  a  debtor  to  pay  his  debt  to  a  third  person  is  not  within  ths 
statute  of  frauds:  Ware  v.  Allen,  64  Miss.  545;  60  Am.  Rep.  67;  Ooetz  v. 
Foos,  14  Minn.  265;  100  Am.  Dec.  218,  and  note.  Where  a  person,  not  be* 
fore  liable,  agrees  to  pay  the  debt  of  a  third  person,  and  as  a  part  of  th% 
agreement  the  original  debtor  is  discharged  from  his  indebtedness,  the  agree- 
ment is  not  within  the  statute  of  frauds:  Packer  v.  Benton,  25  Conn.  343;  96 
Am.  Dec.  246,  and  extended  note. 


"Eegan  V.  New  York  and  New  England  Rail- 
road Company. 

[60  Connecticut,  124.] 

Insurance  —  Right  to  have  the  Proceeds  of,  Applied  in  Mitigation 
OF  Damages.  —  If  a  railway  corporation  is  by  statute  made  liable  to 
the  owner  of  property  for  damages  resulting  to  him  from  its  destruction 
by  fire  communicated  by  a  locomotive-engine,  it  is  not  entitled  to  have 
moneys  received  from  an  insurance,  effected  by  him  on  the  same  prop- 
erty, applied  in  mitigation  of  damages.  On  the  contrary,  the  owner  of 
the  property  may  be  regarded  as  holding  his  claim  against  the  railway 
company  in  trust  for  the  insurer. 

Damages  Recoverable  for  an  Injury  are  not  Limited  by  the  Fact 
that  the  Person  Injured  has  Received  Some  Compensation  for 
the  injury  from  another  than  the  one  liable  in  damages,  wholly  inde- 
pendent of  any  act  of  procurement  of  the  latter,  nor  is  it  material  that 
the  latter  was  not  guilty  of  any  wrong  or  negligence,  if  the  law  has 
made  him  liable  for  the  injury,  in  their  absence. 
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Subrogation.  —  When  one  person  discharges  an  obligation  which  primarily 
rest*  upon  another,  he  should  be  subrogated  to  the  place  of  the  injured 
party  or  the  creditor  in  respect  to  the  party  who  is  primarily  liable; 
nor  will  the  fact  that  the  latter  has  not  been  guilty  of  any  negligence  or 
wrong-doing  enable  him  to  escape  the  demands  of  the  party  insisting 
upon  the  right  to  subrogation. 

Damages  —  Intkrest,  when  Allowable  in  Estimating. — When  one  is 
liable  for  the  destruction  of  property  having  a  market  value  easily  bus* 
ceptible  of  proof,  the  damages  recoverable  by  him  are  to  be  ascertained 
by  adding  to  the  market  value  of  the  property  at  the  time  of  its 
destruction  interest  on  the  amount  of  such  value  to  the  date  of  jndg. 
raent. 

E.  D.  Robhins,  for  the  appellant. 

A.  P.  Hyde  and  C.  Phelps,  for  the  appellee. 

LooMis,  J.  This  is  a  complaint  to  recover  damages  for  the 
loss  of  goods  belonging  to  the  plaintiff,  which  on  the  thir- 
teenth day  of  July,  1889,  were  destroyed  by  a  fire  communi- 
cated by  a  locomotive-engine  belonging  to  and  in  the  use  of 
the  defendant  corporation. 

The  action  is  predicated  upon  section  3581  of  the  General 
Statutes,  which  provides  as  follows:  "When  any  injury  is 
done  to  a  building  or  other  property  of  any  person,  by  fire 
communicated  by  a  locomotive-engine  of  any  railroad  com- 
pany, without  contributory  negligence  on  the  part  of  the  per- 
Bon  entitled  to  the  care  and  possession  of  the  property  injured, 
the  said  railroad  company  shall  be  held  responsible  in  dam- 
ages to  the  extent  of  such  injury  to  the  person  so  injured; 
and  every  railroad  company  shall  have  an  insurable  interest 
in  the  property  for  which  it  may  be  so  held  responsible  in 
damages  along  its  route,  and  may  procure  insurance  thereon 
in  its  own  behalf."  The  defendant  suff"ered  a  default,  and  a 
hearing  in  damages  was  had  before  the  court. 

The  court  found  all  the  facts  essential  to  a  recovery  of 
compensatory  damages,  and  assessed  as  such  damages  the 
sum  of  $13,091.95,  and  rendered  judgment  for  the  plaintiff  to 
recover  that  sum  of  the  defendant,  and  his  cost. 

Upon  the  hearing,  the  counsel  for  the  defendant  inquired  of 
the  plaintiff,  as  a  witness,  if  he  had  not  received  from  insur- 
ance companies  some  compensation  for  the  damages  to  said 
goods  by  said  fire.  This  was  objected  to  by  the  plaintiff  and 
excluded  by  the  court.     Was  this  ruling  erroneous? 

In  the  first  place,  if  we  assume  that,  under  proper  plead- 
ings, the  defendant  might  be  allowed  a  reduction  equal  to  the 
amount  of  insurance  collected  by  the  plaintiflF  on  the  goods 
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destroyed,  we  do  not  think  it  admissible  as  the  pleadings  were 
at  the  time  of  the  hearing. 

It  is  true  that  in  this  case  there  was  no  answer,  but  a  de- 
fault, which  admitted  the  allegations  of  the  declaration  to  be 
true;  but  an  admission  of  the  truth  of  the  allegations  could 
surely  give  no  greater  latitude  of  proof  upon  the  subject  of 
the  damages  than  a  denial.  Both  parties  must  be  confined 
to. such  questions  of  damage  and  such  matters  of  aggravation 
or  mitigation  as  would  naturally  arise  from  the  facts  stated 
in  the  complaint.  The  plaintifi'  could  not  show  special  or 
consequential  damages  not  averred  and  not  naturally  flowing 
from  the  cause  of  action  described;  nor  could  the  defendant, 
on  the  other  hand,  have  the  benefit  of  a  set-off,  recoupment,  or 
any  other  ground  for  the  reduction  of  damages,  depending  on 
some  independent  transaction  between  the  plaintiff  and  a 
third  person. 

The  matter  to  be  proved  by  the  rejected  evidence  upon  the 
defendant's  assumption  would  be  a  complete  defense  except 
for  the  default.  If  it  equaled  in  amount  the  value  of  the 
goods,  it  would  be  an  absolute  bar  to  the  action,  otherwise  it 
would  be  a  bar  pro  tanto. 

But  irrespective  of  the  pleadings,  the  ruling  complained  of 
was  clearly  right  upon  the  merits  of  the  question.  Any  other 
conclusion  would  seem  to  us  utterly  at  variance  with  estab- 
lished principles  and  sound  reason,  and  contrary  to  an  un- 
broken line  of  decisions  by  the  courts  of  England  and  the 
United  States. 

If  the  defendant  is  entitled  to  have  the  insurance  money 
deducted  from  the  amount  otherwise  due,  it  must  be  because 
it  owns  or  has  some  legal  claim  to  the  money.  How  happens 
it  that  the  defendant  corporation  is  entitled  to  this  money? 
Not  because  it  ever  paid  the  premium  or  any  part  of  it,  nor 
because  the  policy  was  obtained  for  its  benefit  or  upon  its 
request,  nor  because  there  is  any  privity  between  it  and  the 
insurance  company.  Our  own  court,  in  Connecticut  Mut.  Life 
Ins.  Co.  V.  New  York  etc.  R.  R.  Co.,  25  Conn.  265,  65  Am. 
Dec.  571,  held  that  there  was  no  privity  between  the  defend- 
ant, whose  negligence  caused  the  death  of  the  insured,  and 
the  insurance  company,  who  issued  the  policy  on  the  life  of 
such  person,  and  this  position  accords  perfectly  with  the  law 
in  other  jurisdictions. 

The  defendant,  instead  of  paying  anything  toward  pro- 
curing .the  policy,  by  its  extraordinary  use  of  the  dangerous 
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element  of  fire  in  close  proximity  to  the  plaintiff's  property, 
rendered  it  necessary  for  him  to  pay  a  much  larger  sum  to 
obtain  his  insurance  than  would  otherwise  have  been  re- 
Cjuired. 

How,  then,  can  the  defendant  claim,  as  it  does,  the  exclu- 
eive  benefit  of  the  insurance?  It  came  to  the  plaintiff  from  a 
collateral  source,  wholly  independent  of  the  defendant,  and 
which,  as  to  him,  was  rea  inter  alios  acta.  The  defendant,  in 
our  judgment,  has  no  more  claim  to  the  insurance  money 
than  it  would  have  to  money  obtained  upon  a  subscription 
paper  which  the  friends  of  Regan  may  have  procured  to 
make  good  his  loss.  How  can  the  defendant  make  any  dis- 
tinction between  money  raised  voluntarily  after  the  loss,  and 
that  obtained  from  a  contract  of  indemnity  to  which  it  was 
no  party,  and  had  paid  no  part  of  the  consideration? 

The  statute  upon  which  the  action  is  founded  justly  im- 
poses an  absolute  primary  liability  on  the  defendant  for  hav- 
ing caused  the  loss.  But  the  ruling  which  the  defendant 
asked  for  would  completely  nullify  the  statute  as  applicable 
to  such  a  case  as  this,  by  practically  imposing  the  primary 
obligation  on  the  insurer,  who  is  innocent,  and  allowing  the 
defendant,  who  caused  the  loss,  and  who  alone  could  have 
prevented  it,  to  go  entirely  free,  at  least  to  the  extent  of 
the  insurance;  for  the  insurer,  having  paid  the  money  due 
the  insured,  could  not  get  it  back  from  him,  and  of  course  the 
insured,  after  such  deduction  from  his  damages,  would  have 
no  remaining  right  to  which  the  insurer  could  be  subrogated 
to  recover  the  money  back  again  from  the  defendant. 

If  the  principles  that  underlie  the  defendant's  position  are 
correct,  had  the  loss  been  paid  in  full  in  ignorance  of  the  fact 
that  the  plaintiff  had  obtained  insurance,  the  defendant  might 
bring  a  suit  against  the  plaintiff  to  recover  the  money  so  paid; 
or  had  the  money  due  on  the  policy  not  been  paid,  the  de- 
fendant, after  paying  the  loss  in  ful^,  could  intervene  to  pre- 
vent the  amount  due  on  the  policy  from  being  paid  to  the 
insured,  or  any  other  than  itself.  What  a  strange  subroga- 
tion that  would  be,  to  put  the  party  who  caused  the  loss  in 
the  place  of  the  insured,  to  enforce  the  contract  between  the 
latter  and  his  insurer!  And  what  a  strange  revolution  would 
be  made  in  the  relation  of  the  parties,  were  we  to  adopt  the 
defendant's  contention!  It  has  hitherto  been  established  by 
a  line  of  decisions  reaching  backward  more  than  a  century, 
and  substantially  unbroken  by  dissent,  that  there  is  no  priv- 
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ity  in  such  cases  between  one  made  primarily  liable  for  such 
a  loss  and  an  insurance  company;  that  the  liability  of  the 
insurer  is  merely  secondary;  that  the  insurer's  position  is 
practically  that  of  a  surety;  that  insurance  is  personal,  and 
does  not  inure  to  the  benefit  of  one  not  a  paity  thereto; 
and  that  where  the  insurer  has  indemnified  the  owner  of  the 
goods  lost,  he  is  entitled  to  be  subrogated  to  all  the  means  of 
iii'lemnity  which  the  owner  held  against  the  party  causing 
the  loss  and  primarily  liable  therefor. 

The  true  relations  of  the  parties  and  the  law  on  the  subject 
under  discussion  are  very  clearly  shown  by  the  opinion  of  the 
court,  delivered  by  Chief  Justice  Shaw,  in  the  case  of  Hart  v. 
Western  R.  R.  Co.,  13  Met.  99,  46  Am.  Dec.  719,  which  was  an 
action  on  a  statute  identical  with  our  own,  in  that  it  provided 
that  when  any  injury  was  done  to  a  building  of  any  person 
by  fire  communicated  by  a  locomotive-engine  of  a  railroad 
corporation,  the  corporation  should  be  responsible  in  dam- 
ages to  the  person  so  injured,  and  such  liability,  as  in  the 
case  of  our  statute,  was  irrespective  of  any  actual  proof  oi 
negligence.  The  plaintiff's  house  was  destroyed  by  a  fire 
communicated  by  a  locomotive-engine  of  the  defendants, 
and  the  underwriters  paid  to  the  owner  of  the  house  the 
amount  of  his  loss,  and  it  was  held  that  such  payment  did 
not  bar  the  owner's  right  to  recover  of  the  railroad  corpora- 
tion, and  that  the  owner,  by  receiving  payment  of  the  un- 
derwriters, became  trustee  for  them,  and  they  could  prosecute 
the  suit  against  the  railroad  corporation  in  the  name  of  the 
owner,  who  could  not  even  release  the  railroad  corporation  so 
as  to  affect  the  rights  of  the  underwriters  to  recover.  In  de- 
livering the  opinion,  Chief  Justice  Shaw  said:  "Railroad 
companies  acquire  large  profits  by  their  business.  But  their 
business  is  of  such  a  nature  as  necessarily  to  expose  the  prop- 
erty of  others  to  danger The  manifest  intent  and  de- 
sign of  this  statute,  we  think,  and  its  legal  effect,  are,  upon 
the  considerations  stated,  to  afford  some  indemnity  against 
this  risk  to  those  who  are  exposed  to  it,  and  to  throw  the  re- 
sponsibility upon  those  who  are  thus  authorized  to  use  a  some- 
what dangerous  apparatus,  and  who  realize  a  profit  from  it. 
....  Now,  when  the  owner,  who  prima  facie  stands  to  the 
whole  risk,  and  suffers  the  whole  loss,  has  engaged  another 
person  to  be  at  that  particular  risk  for  him,  in  whole  or  in 
part,  the  owner  and  the  insurer  are,  in  respect  to  that  owner- 
ship and  the  risk  incident  to  it,  in  effect,  one  person,  having 
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together  the  beneficial  right  to  an  indemnity  provided  by  law 
for  those  who  sustain  a  loss  by  that  particular  cause.  If,, 
therefore,  the  owner  demands  and  receives  payment  of  that 
very  loss  from  the  insurer,  as  he  may  by  virtue  of  his  con- 
tract, there  is  a  manifest  equity  in  transferring  the  right  to 
indemnity,  which  he  holds  for  the  common  benefit,  to  the  as- 
surer. It  is  one  and  the  same  loss,  for  which  he  has  a  claim 
of  indemnity,  and  he  can  equitably  receive  but  one  satisfac- 
tion. So  that,  if  the  assured  first  applies  to  the  railroad 
company,  and  receives  the  damages  provided,  it  diminishes 
his  loss  pro  tanto,  by  a  deduction  from  and  growing  out  of 
a  legal  provision  attached  to  and  intrinsic  in  the  subject 
insured.  The  liability  of  the  railroad  company  is,  in  legal 
effect,  first  and  principal,  and  that  of  the  insurer  secondary;^ 
not  in  order  of  time,  but  in  order  of  ultimate  liability.  The  as- 
sured may  first  apply  to  whichever  of  these  parties  he  pleases; 
to  the  railroad  company  by  his  right  at  law,  or  to  the  insur- 
ance company  in  virtue  of  his  contract.  But  if  he  first 
applies  to  the  railroad  company,  who  pay  him,  he  thereby 
diminishes  his  Joss  by  the  application  of  a  sum  arising  out  of 
the  subject  of  the  insurance,  to  wit,  the  building  insured,  and 
his  claim  is  for  the  balance.  And  it  follows,  as  a  necessary 
consequence,  that  if  he  first  applies  to  the  insurer,  and  receives 
his  whole  loss,  he  holds  the  claim  against  the  railroad  com- 
pany in  trust  for  the  insurers.  Where  such  an  equity  exists,- 
the  party  holding  the  legal  right  is  con-ecientionsly  bound  ta 
make  an  assignment  in  equity  to  the  person  entitled  to  th& 
benefit;  and  if  he  fails  to  do  so,  the  cestui  que  trust  may  sue  inj 
the  name  of  the  trustee,  and  his  equitable  interest  will  he- 
protected.  But  we  think  this  position  is  exceedingly  well  sus- 
tained by  authorities." 

And  if  the  principles  were  so  well  sustained  then,  in  1847,. 
when  that  opinion  was  written,  they  are  now,  after  the  lapse 
of  more  than  forty  years,  still  more  strongly  supported:  Mason^ 
V.  Sainsbury,  3  Doug.  61;  Clark  v.  Hundred  of  Blything,  ?- 
Dowl.  &  R.  489;  2  Barn.  &  C.  254;  Yates  v.  White,  4  Bing.  N.. 
C.  272;  Randal  v.  Cochran,  1  Ves.  Sr.  98;  Commercial  Uniorv, 
Assur.  Co.  v.  Lister,  L.  R.  9  Ch.  483;  Propeller  Monticello  v, 
Mollison,  17  How.  152;  Hall  v.  Railroad  Cos.,  13  Wall.  367;. 
Clark  V.  Wilson,  103  Mass.  219;  4  Am.  Rep.  532;  Hayward  v. 
Cain,  105  Mass.  213;  Harding  v.  Town  of  Townshend,  43  Vt. 
636;  5  Am.  Rep.  304;  Monmouth  Co.  Mut,  Fire  Ins.  Co.  v. 
Hutchinson,  21  N.  J.  Eq.  107;   Weber  v.  Morris  etc.  R.  R.  Co., 
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85  N.  J.  L.  409;  10  Am.  Rep.  253;  86  N.  J.  L.  213;  Collins  v. 
New  York  Central  R.  R.  Co.,  5  Hun,  503;  Connecticut  Fire 
Ins.  Co.  V.  Erie  R'y  Co.,  10  Hun,  59;  Merrick  v.  Brainard,  38 
Barb.  574;  Althorfv.  Wolfe,  22  N.  Y.  855;  Merrick  v.  Van  Sant- 
voord,  84  N.  Y.  208;  Carpenter  v.  Eastern  Transportation  Co., 
71  N.  Y.  574;  Briggs  v.  New  York  Central  etc.  R.  R.  Co.,  72 
N.  Y.  26;  Oales  v.  Hailman,  11  Pa.  St.  515;  Rockingham  Ins.  Co. 
V.  Bosher,  39  Me.  253;  63  Am.  Dec.  618;  Dishrow  v.  Jones, 
Harr.  (Mich.)  48;  Sherlock  v.  Ailing,  44^  Ind.  184;  Swarthout  v. 
Chicago  etc.  R'y  Co.,  49  Wis.  625;  Pratt  v.  Radford,  52  Wis. 
114;  Honore  v.  Lamar  Fire  Ins.  Co.,  51  111.  414. 

In  1  Sutherland  on  Damages,  242,  it  is  said:  "There  can 
be  no  abatement  of  damages  on  the  principle  of  partial  com- 
pensation received  for  the  injury,  where  it  comes  from  a  col- 
lateral source,  wholly  independent  of  the  defendant,  and  is  as 
to  him  res  inter  alios  acta.  A  man  who  was  working  for  a 
salary  was  injured  on  a  railroad  by  the  negligence  of  the  car- 
rier; the  fact  that  the  employer  did  not  stop  the  salary,  of  the 
injured  party  during  the  time  he  was  disabled  was  held  not 
available  to  the  defendant,  sued  for  such  injury,  in  mitigation. 
Nor  will  proof  of  money  paid  to  the  injured  party  by  an 
insurer  or  other  third  person,  by  reason  of  the  loss  or  injury, 
be  admissible  to  reduce  damages  in  favor  of  the  party  by 
whose  fault  such  injury  was  done.  The  payment  of  such 
moneys  not  being  procured  by  the  defendant,  and  they  not 
having  been  either  paid  or  received  to  satisfy  in  whole  or  in 
part  his  liability,  he  can  derive  no  advantage  therefrom  in 
mitigation  of  damages  for  which  he  is  liable.  As  has  been 
said  by  another,  to  permit  a  reduction  of  damages  on  such 
agreement  would  be  to  allow  the  wrong-doer  to  pay  nothing, 
and  take  all  the  benefit  of  a  policy  of  insurance  without  pay- 
ing the  premium."  The  same  thing,  in  substance,  is  said  in 
Wood's  Mayne  on  Damages,  p.  155,  sec.  114. 

In  the  above  quotation,  the  doctrine  of  the  cases  cited  is  well 
summarized,  and  we  forbear  further  citations  from  the  opinions 
in  those  cases,  except  such  as  bear  directly  upon  the  particu- 
lar point  which  the  defendant  makes  in  this  case;  for  the 
counsel  for  the  defendant  admits  the  general  doctrine  as  applied 
to  cases  where  the  defendant  caused  the  loss  by  negligence  or 
some  positive  wrongful  act;  but  his  contention  is,  that,  under 
our  statute,  the  railroad  company  and  the  insurance  company 
are  equally  innocent  in  regard  to  the  loss,  and  therefore  the 
insurance  company  did  not  acquire  by  payment  of  the  amount 
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insured  any  right  of  subrogation  as  against  the  defendant 
corporation.  But  we  think  this  is  an  entire  misconception  of 
the  defendant's  true  position  and  of  the  law  relative  to  this 
subject. 

In  the  first  place,  the  defendant  cannot,  in  the  present 
posture  of  this  case,  say  that  the  loss  in  question  was  not  oc- 
casioned by  its  own  negligence.  It  is  explicitly  found  that 
there  was  no  negligence  on  the  part  of  the  plaintiff,  but  it  is 
not  found  that  there  was  no  negligence  on  the  part  of  the  . 
defendant.  In  some  cases  the  omission  to  find  negligence 
would  justify  the  claim  that  there  was  no  negligence,  but  this 
cannot  apply  to  such  a  case  as  this,  where  by  law  the  pre- 
sumption of  negligence  arises  from  the  mere  fact  that  the  de- 
fendant caused  the  loss.  In  such  cases  the  burden  rests  on 
the  defendant  to  overcome  the  presumption  by  showing  to  the 
satisfaction  of  the  court  that  there  was  no  negligence.  Sec- 
tion 1096  of  the  General  Statutes  provides  that  "in  all  actions 
to  recover  for  any  injury  occasioned  by  fire  communicated  by 
any  railway  locomotive-engine  in  this  state,  the  fact  that  such 
fire  was  so  communicated  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  person  or  corporation  who  shall, 
at  the  time  of  such  injury  by  fire,  be  in  the  use  and  occupa- 
tion of  such  railroad." 

It  may  be  said  that  in  the  other  section  of  the  statutes, 
upon  which  the  present  antion  is  particularly  predicated,  the 
railroad  company  causing  the  loss  is  made  liable,  irrespective 
of  any  finding  of  negligence;  and  as  such  fact  was  immate- 
rial, the  defendant  ought  not  to  be  prejudiced  by  failing  to 
show  that  there  was  no  negligence.  If,  however,  the  defend- 
ant's present  contention  is  correct,  that  the  amount  of  the 
damages  depends  upon  the  fact  of  negligence  or  no  negligence, 
then  it  is  material  to  the  question  under  consideration,  and 
the  defendant  must  rest  under  the  statutory  presumption  that 
the  loss  was  caused  by  negligence. 

But  there  are  other  still  more  satisfactory  answers  to  the 
objection  under  consideration.  The  sole  foundation  for  the 
defendant's  contention  rests  on  the  fact  that  the  railroad 
company  and  the  insurance  company,  in  their  relation  to  the 
loss,  are  equally  innocent  in  contemplation  of  the  law.  Now, 
any  proper  theory  of  the  statute  under  consideration  will  ut- 
terly exclude  such  an  idea.  The  theory  of  the  statute  is,  that 
as  the  railroad  corporation  is  privileged,  for  its  own  profit,  to 
use,  for  purposes  of  rapid  locomotion,  the  dangerous  element  of 
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fire  in  close  proximity  to  adjoining  combustible  property,  and 
as  it  alone,  through  its  own  agents,  who  construct  and  man- 
age its  locomotive-engines,  has  power  to  prevent  the  communi- 
cation of  fire  to  the  adjoining  property,  if  fire  is  communicated 
from  its  engines,  and  the  property  of  another  is  thereby  de- 
stroyed, there  is  legal  fault,  predicated  upon  the  mere  fact  of 
a  loss  so  caused,  and  the  railroad  corporation  is  made  abso- 
lutely liable  to  make  good  the  loss  to  the  owner,  irrespective 
of  any  finding  as  to  negligence.  In  view  of  this  statute,  it 
seems  to  us  almost  preposterous  to  hold  that  the  defendant 
who  causes  the  loss  is  equally  innocent  with  the  one  who 
merely  issues  to  the  owner  of  the  property  an  ordinary  policy 
of  insurance. 

But  there  is  still  another  independent  answer  to  the  point 
referred  to,  namely,  that  the  principles  established  by  the 
authorities  render  it-  immaterial  whether  or  not  the  loss  was 
occasioned  by  any  positively  negligent  or  wrongful  act.  This 
is  shown,  first,  by  the  leading  English  cases,  where  the  doc- 
trine which  we  apply  to  this  case  originated,  and  which  cases 
are  referred  to  and  cited  with  approval  in  all  the  leading 
American  cases  on  the  subject. 

The  earliest  case  on  this  subject  is  that  of  Mason  v.  SainS' 
bury,  3  Doug.  61,  decided  in  1782.  It  was  an  action  against 
the  community  known  in  England  as  the  hundred,  —  a  divis- 
sion  of  a  county, — to  recover  damages  sustained  by  the  demo- 
lition of  a  house  by  the  act  of  certain  rioters  in  1780.  The 
plaintiff  had  an  insurance  on  the  house  destroyed,  which  the 
insurance  company  (or  office,  as  it  is  there  called)  paid  with- 
out suit,  and  this  action  was  brought  in  the  name  of  the 
plaintiff,  with  his  consent,  for  the  benefit  of  the  insurance 
company.  The  judges  all  agreed  that  the  plaintiff  was  en- 
titled to  recover.  Lord  Mansfield  said:  "  The  office  paid 
without  suit,  not  in  ease  of  the  hundred,  and  not  as  co-obli- 
gors, but  without  prejudice.  It  is  to  all  intents  and  purposes 
as  if  it  had  not  been  paid.  The  question  then  comes  to  this, 
Can  the  owner,  having  insured,  sue  the  hundred?  Who  is 
first  liable?  If  the  hundred,  it  makes  no  difference;  if  the 
insurer,  then  it  is  a  satisfaction,  and  the  hundred  is  not  lia- 
ble. But  the  contrary  is  evident  from  the  nature  of  the  con- 
tract of  insurance.  It  is  an  indemnity.  Every  day  the 
insurer  is  put  in  the  place  of  the  insured.  In  every  aban- 
donment it  is  so.  The  insurer  uses  the  name  of  the  insured. 
The  case  is  clear;  the  act  puts  the  hundred,  for  civil  purposes, 
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in  the  place  of  the  trespassers,  and  upon  principles  of  policy, 
as  in  the  case  of  other  remedies  against  the  hundred;  and  I 
am  satisfied  that  it  is  to  be  considered  as  if  the  insurers  had 
not  paid  a  farthing."  Buller,  J.,  said  it  was  to  be  treated  as 
an  indemnity,  in  which  the  principle  is,  that  the  insurer  and 
the  insured  are  as  one  person,  and  the  paying  by  the  insurer, 
before  or  after,  can  make  no  difference. 

In  Clark  v.  Inhabitants  of  Hundred  of  Blything,  3  Dowl.  & 
R.  489,  decided  in  1823,  it  waa  held  that  the  owner  of  stacks 
of  corn,  maliciously  destroyed  by  fire  set  by  some  persons  un- 
known, may  maintain  an  action  against  the  hundred  on  the 
act  of  9  Geo.  I.,  c.  22,  although  he  has  previously  received  the 
full  amount  of  his  loss  from  an  insurance  office.  Abbott,  C.  J., 
in  delivering  the  opinion,  said  he  could  not  entertain  a  doubt 
as  to  the  propriety  of  the  decision  in  Mason  v.  Sainshury,  3 
Doug.  61,  and  added:  "The  intention  of  the  legislature  in 
passing  this  and  other  statutes  of  the  same  nature  was  two- 
fold: to  render  the  inhabitants  of  hundreds  vigilant  for  their 
own  sake,  as  well  as  that  of  the  public,  by  making  them  in- 
terested in  the  prevention  of  offenses,  and  where  that  is  im- 
possible, in  the  apprehension  and  conviction  of  c Tenders. 
....  With  respect  to  the  question  whether  it  is  competent 
for  the  defendants  to  set  up  in  their  own  defense  a  contract 
made  between  third  persons,  it  seems  to  me  that  the  principle 
of  the  act  fully  justifies  the  decision  of  the  former  case,  and 
that  we  should  be  acting  in  violation  of  the  principle  if  we 
were  to  disturb  the  present  verdict." 

The  analogy  between  the  cases  just  cited  and  the  one  at 
bar,  particularly  as  they  stand  related  to  the  question  under 
consideration,  would  seem  to  be  nearly  perfect.  By  sundry 
statutes  passed  by  Parliament  at  different  times,  the  particu- 
lar community  known  in  England  as  the  hundred  was  made 
liable,  in  the  cases  specified,  to  make  good  the  loss  sustained 
by  individuals  within  the  hundred,  by  robbery,  riot,  and  other 
violent  crimes  committed  within  *their  jurisdiction.  The 
community  might  be  ever  so  vigilant  to  prevent,  discover, 
and  punish  crime,  and  might  leave  nothing  whatever  undone 
which  it  was  their  legal  or  moral  duty  to  do,  and  yet  they 
would  be  liable  just  the  same  as  if  actual  culpability  were 
proved.  The  only  distinction  that  can  be  made  between 
these  cases  and  the  one  at  bar  will  render  them  still  stronger 
as  authorities  against  the  position  of  the  defendant;  for  it  is 
manifest  that  the  hundred  had  far  less  power  in  fact  to  pre- 
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vent  the  commission  of  the  crimes  referred  to,  and  the  losses 
therefrom,  than  a  railroad  corporation  with  us  has  to  prevent 
the  communication  of  fire  to  adjoining  property,  and  yet  the 
statutes  referred  to  imputed  to  the  hundred,  upon  the  mere 
happening  of  loss  from  the  commission  of  the  crimes  referred 
to,  a  legal  fault  or  wrong  which  made  them  absolutely  liable 
to  make  good  the  loss.  So  our  statute  conclusively  fixes  a 
legal  fault  or  wrong  upon  a  railroad  corporation  that  fails  to 
€0  construct  and  manage  its  locomotive-engines  as  absolutely 
to  prevent  loss  of  property  of  another  from  fire  communicated 
by  it  in  the  way  and  manner  specified,  and  makes  it  primarily 
liable  to  make  good  the  loss. 

The  statutes  in  the  case  of  the  hundred  were  designed  to 
make  the  inhabitants  vigilant  to  prevent  and  punish  crime. 
So  one  purpose  of  our  statute  was  to  make  railroad  corpora- 
tions more  careful  and  vigilant  to  prevent  loss  from  fire;  but 
another,  and  perhaps  more  controlling,  purpose  was  to  place 
the  loss,  should  it  happen,  where  justice  required  it  to  be 
placed,  namely,  on  the  one  who  caused  the  loss,  while  exer- 
cising the  privilege  and  making  a  profit  out  of  the  hazard 
which  it  thereby  imposed  as  a  burden  on  the  adjoining  prop- 
€rty,  and  this  furnishes  most  ample  vindication  of  our  stat- 
ute, whatever  we  may  think  of  the  statutes  concerning  the 
hundred. 

In  further  contravention  of  the  defendant's  position,  we 
might  cite  all  those  cases  where  the  doctrine  under  considera- 
tion was  applied  to  carriers,  who  are  by  law  made  absolutely 
responsible  for  the  safe  delivery  of  goods  intrusted  to  them, 
with  the  single  exception  of  losses  arising  from  the  act  of 
Ood,  irrespective  of  any  negligence  or  positively  wrongful  act. 
The  principle  of  these  cases  is  stated  and  approved  in  Sheldon 
on  Subrogation,  sec.  229. 

We  will  cite  two  of  this  class  of  cases,  where  the  precise 
point  now  made  was  raised  and  decided  adversely  to  the  de- 
fendant by  courts  of  as  great  ability  as  any  in  the  United 
States.  The  first  case  is  that  of  Hall  v.  Railroad  Cos.,  13 
Wall.  367. 

The  head-note  is  as  follows:  "An  insurer  of  goods,  consumed 
and  totally  destroyed  by  accidental  fire,  in  course  of  transpor- 
tation by  a  common  carrier,  is  entitled,  after  he  has  paid  the 
loss,  to  recover  what  he  has  paid  by  suit  in  the  name  of  the 
assured  against  the  carrier.  It  is  not  necessary,  in  order  to 
fiustain  such  a  suit,  to  show  any  positive  wrongful  act  by  the 
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carrier."  Mr.  Justice  Strong,  in  delivering  the  opinion  of 
the  court,  said:  "It  is  too  well  settled  by  the  authorities  to- 
admit  of  a  question,  that,  as  between  a  common  carrier  of 
goods  and  an  underwriter  upon  them,  the  liability  to  the 
owner  for  their  loss  or  destruction  is  primarily  upon  the  car- 
rier, while  the  liability  of  the  insurer  is  only  secondary.  The 
contract  of  the  carrier  may  not  be  first  in  order  of  time, 
but  it  is  first  and  principal  in  ultimate  liability.  In  respect 
to  the  ownership  of  the  goods,  and  the  risk  incident  thereto^ 
the  owner  and  the  insurer  are  considered  but  one  person,  hav- 
ing together  the  beneficial  right  to  the  indemnity  due  from 
the  carrier  for  a  breach  of  his  contract  or  for  non -performance 
of  his  legal  duty.  Standing  thus,  as  the  insurer  does,  practi- 
cally, in  the  position  of  a  surety,  stipulating  that  the  goods 
shall  not  be  lost  or  injured  in  consequence  of  the  peril  insured 
against,  whenever  he  has  indemnified  the  owner  for  the  losa 
he  is  entitled  to  all  the  means  of  indemnity  which  the  satis- 
fied owner  held  against  the  party  primarily  liable.  His  right 
rests  upon  familiar  principles  of  equity."  Then,  after  citing 
several  pertinent  cases,  the  opinion  proceeds:  "  It  has  been 
argued,  however,  that  these  decisions  rest  upon  the  doctrine 
that  a  wrong-doer  is  to  be  punished;  that  the  defendants 
against  whom  such  actions  have  been  maintained  were  wrong- 
doers; but  that  in  the  present  case  the  fire,  by  which  the 
insured  goods  were  destroyed,  was  accidental,  without  fault 
of  the  defendants,  and  therefore  they  stood,  in  relation  to  the 
owner,  at  most,  in  the  position  of  double  insurers.  The  argu- 
ment will  not  bear  examination.  A  carrier  is  not  an  insurer, 
though  often  loosely  so  called.  The  extent  of  his  responsi- 
bility may  be  equal  to  that  of  an  insurer,  and  even  greater, 
but  its  nature  is  not  the  same.  His  contract  is  not  one  for 
indemnity,  independent  of  the  care  and  custody  of  the  goods. 
....  In  all  cases,  when  liable  at  all,  it  is  because  he  is 
proved,  or  presumed  to  be,  the  author  of  the  loss." 

The  case  of  Gales  v.  Hailman,  11  Pa.  St.  515,  is  equally  in 
point.  In  a  very  able  opinion  by  Gibson,  C.  J.,  it  was  held 
that  *'  a  shipper  who  has  received  from  his  insurers  the  part 
of  the  loss  insured  against  may  sue  the  carrier  on  the  con- 
tract of  bailment,  not  only  in  his  own  right  for  the  unpaid 
balance  due  to  himself,  but  as  trustee  for  what  has  been  paid 
by  the  insurer,  and  upon  the  trial  the  court  will  restrain  the 
carrier  from  setting  up  the  insurer's  payment  of  his  part  of 
the  loss  as  satisfaction  for  so  much  of  the  demand  at  law. 
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The  carrier  cannot,  in  case  of  his  own  liability,  call  upon  the 
insurer  for  contribution  upon  the  principle  of  double  insur- 
ance; for  the  carrier  is  not  an  insurer,  though  he  is  soraetimea 
inadvertently  called  so." 

The  only  case  cited  by  the  counsel  for  the  defendant  in  sup- 
port of  his  contention  is  Harding  v.  Town  of  Townshend,  43  Vt. 
536;  5  Am.  Rep.  304;  but  we  regard  the  case  as  strongly 
against  him.  It  was  an  action  against  a  town  for  damages 
occasioned  by  a  defective  highway,  and  it  was  held  that  the 
defendant  was  not  entitled  to  have  deducted  the  amount  re- 
ceived by  the  plaintifif  from  an  insurance  company  on  account 
of  the  injuries  for  which  he  claimed  to  recover  against  the 
town;  which  would  seem  to  be  precisely  the  point  now  under 
consideration.  The  principles  upon  which  the  decision  was 
made  to  rest  are  equally  in  point.  They  are  given  in  the  first 
part  of  the  opinion  of  the  court  delivered  by  Peck,  J.,  wlio 
says:  "There  is  no  technical  ground  which  necessarily  leads 
to  the  conclusion  that  the  money  received  by  the  plaintiff  of 
the  accident  insurance  company  should  operate  as  a  defense 
or  inure  to  the  benefit  of  the  defendant.  The  insurer  and  the 
defendant  are  not  joint  tort-feasors  or  joint  debtors,  so  as  to 
make  a  payment  or  satisfaction  by  the  former  operate  to  the 
benefit  of  the  latter.  Nor  is  there  any  legal  privity  between  the 
defendant  and  the  insurer,  so  as  to  give  the  former  a  right  to 
avail  itself  of  a  payment  by  the  latter.  The  policy  of  insur- 
ance is  collateral  to  the  remedy  against  the  defendant,  and  was 
procured  solely  by  the  plaintifl'  and  at  his  expense,  and  to  the 
procurement  of  which  the  defend  ant  was  in  no  way  contributory. 
It  is  in  the  nature  of  a  wager  between  the  plaintiff  and  a  third 
person,  the  insurer,  to  which  the  defendant  was  in  no  measure 
privy,  either  by  relation  of  the  parties  or  by  contract,  or  other- 
wise. It  cannot  be  said  that  the  plaintiff  took  out  the  policy 
in  the  interest  or  behalf  of  the  defendant,  nor  is  there  any  legal 
principle  which  seems  to  require  that  it  be  ultimately  appro- 
priated to  the  defendant's  use  and  benefit."  These  are  the 
principles  that  controlled  the  case,  and  must  equally  control 
the  one  at  bar.  But  the  opinion  proceeds  to  answer  objections 
on  the  part  of  the  defense,  and  in  the  course  of  the  discussion 
it  is  shown  that  the  defendant  as  a  wrong-doer  is  in  no  posi- 
tion to  make  such  objections.  These  expressions  were  seized 
upon  as  the  turning-point  of  the  case,  when,  in  our  judgment, 
they  were  not  so  intended  at  all.  The  opinion  continues  as 
follows:  "  But  it  is  urged  on  the  part  of  the  defense  that  the 
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plaintiflf  is  entitled  to  but  one  satisfaction  for  the  injury  he 
has  sustained.  If  we  assuoae  this  to  be  a  correct  proposition, 
the  question  arises  whether  the  defendant  stands  in  a  condi- 
tion to  njake  this  objection.  This  depends  on  the  question, 
Who,  as  between  the  insurer  and  the  defendant,  ought  to  pay 
the  damage?  which  of  the  two  ought  primarily  to  make  com- 
pensation to  the  plaintiff,  and  ultimately  to  bear  the  loss?" 
Then,  after  referring  to  the  obligation  of  the  town  to  keep  its 
highways  in  good  repair,  it  is  added:  "  The  defendant  is  found 
liable  in  consequence  of  the  breach  of  this  duty.  The  defends 
ant  town,  therefore,  in  respect  to  the  injury  the  plaintiff  has 
sustained,  is  the  wrong-doer;  and  whether  such  by  some  posi- 
tive, affirmative  act,  or  by  culpable  negligence,  does  not  vary 
the  principle  applicable  to  the  case." 

Although  it  was  very  natural,  in  answering  the  particular 
objection  of  the  defendant,  to  call  the  town  a  wrong-doer,  and 
to  argue  the  matter  upon  that  basis,  yet  the  above  extract 
makes  it  obvious  that  the  court  did  not  intend  by  "  wrong- 
doer "  one  necessarily  guilty  of  positive  negligence.  This  view 
is  materially  strengthened  by  what  follows,  where  it  is  said: 
"  In  principle,  the  question  involved  in  this  case  has  been  set- 
tled in  analogous  cases";  citing  Mason  v.  Sainsbury,  3  Doug. 
61,  and  Clark  v.  Inhabitants  oj  Hundred  of  Blything,  3  Dowl. 
&  R.  489,  where,  as  we  have  seen,  there  was  no  actual  wrong, 
but  only  a  statutory  one,  as  in  the  case  at  bar. 

In  commenting  on  the  case  of  Harding  v.  Town  of  Town' 
ahendy  43  Vt.  536,  5  Am.  Rep.  304,  counsel  for  the  defendant 
seemed  to  assume  that,  to  entitle  the  insurance  company  to  be 
substituted  in  the  place  of  the  plaintiff,  it  must  appear  that 
the  defendant  was  guilty  of  negligence  or  some  positive  wrong- 
ful act.  Such,  however,  is  not  the  true  doctrine,  but  it  is  this: 
"Where  one  person  discharges  an  obligation  which  primarily 
rests  upon  another,  he  shall  be  subrogated  to  the  place  of  the 
injured*  party  or  the  creditor,  in  respect  to  the  party  who  is 
primarily  liable":  Connecticut  Ins.  Co.  v.  Erie  R'y  Co.,  10  Hun, 
59;  JStna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  397;  30  Am.  Dec. 
90;  Wood  on  Fire  Insurance,  793,  note  1. 

One  other  point  made  on  the  trial  has  been  assigned  for 
error,  although  it  was  not  noticed  in  the  argument  for  the 
defendant.  The  defendant  claimed  that  the  rule  of  damages 
was  the  value  of  the  goods  at  the  time  of  their  destruction, 
without  interest,  but  the  court  allowed  interest  from  the  date 
of  the  injury  to  the  date  of  judgment.     It  has  been  sometimes 
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said  that  interest  is  not  to  be  allowed  on  unliquidated  de- 
mands. There  are  actions,  such,  for  instance,  as  assault  and 
battery  or  slander,  to  which  the  rule  is  applicable.  But 
where  the  demand  is  for  property  that  has  a  market  value 
susceptible  of  easy  proof,  there  is  no  propriety  in  such  a  rule. 
A  loss  of  property  having  a  definite  money  value  is  practi- 
cally the  same  as  the  loss  of  so  much  money;  the  loss  of  the 
use  of  the  property  is  practically  the  same  as  the  loss  of  the 
use  (or  interest)  of  so  much  money.  We  think,  therefore,  a 
just  indemnity  to  the  plaintiff  required  the  addition  to  the 
value  of  the  goods  at  the  time  of  their  destruction  of  the  in- 
terest from  that  time  to  the  date  of  judgment.  This  court 
has  already  applied  such  a  rule  to  actions  of  trover  for  the 
conversion  of  goods,  as  in  Clark  v.  Whitaker,  19  Conn.  319,  48 
Am.  Dec.  160,  and  Cook  v.  Loomis,  26  Conn.  483;  and  to  the 
action  of  trespass  for  taking  personal  property,  as  in  the  case 
of  Oviatt  V.  Pond,  29  Conn.  479. 

There  was  no  error  in  the  judgment  complained  of. 


Subrogation,  Doctrine  ov,  when  Applied.  — To  justify  the  application 
of  the  doctrine  of  subrogation,  a  person  must  have  paid  a  debt  due  to  a  third 
person,  for  the  payment  of  which  another  was  in  equity  primarily  liable; 
and  the  person  paying  the  debt  must,  in  doing  so,  have  acted  under  the  corn* 
pulsion  of  saving  himself  from  loss,  and  not  as  a  mere  volunteer:  Opp  v. 
Ward,  125  Ind.  241;  21  Am.  St.  Rep.  220,  and  note;  Fidelity  Ins.  etc.  Co.  v. 
Shenandoah  V.  R.  R.  Co.,  86  Va.  1;  19  Am.  St.  Rep.  858.  Where  property 
insured  is  destroyed  by  and  through  the  negligence  of  a  third  party,  the 
insurer  paying  the  loss  is,  to  the  extent  of  the  payment,  subrogated  to  the 
rights  and  remedies  of  the  owner  against  the  wrong-doer:  Home  Mut.  Ins. 
Co.  V.  Oregon  etc.  Nav.  Co.,  20  Or.  569;  23  Am.  St.  Rep.  151,  and  note. 

Damages  —  Interest.  —  The  owner  of  property  destroyed  by  negligence 
of  another  is  entitled  to  interest  on  the  value  of  such  property  from  the 
time  of  its  destruction:  Fremont  He.  R.  R.  Co.  v.  Marley,  25  Neb.  138;  IS 
Am.  St.  Rep.  482;  Kendrick  t.  Towle,  60  Mich.  363;  1  Am.  St.  Rep.  620. 
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[60  connbcticot,  214.] 
Nonsuit  should  not  bk  Granted  if  thebb   is   Substantial   Evtdknoe 

produced  by  the  plaintiff  in  support  of  his  case  which  shonld  be  weighed 

and  considered  by  the  jury. 
Nboliqence    is   not  Presumed   against  the  Owner  ob  Driver  oy  a 

Horse  from  the  fact  that  the  horse,  attached  to  a  cart,  ran  away  while 

in  charge  of  the  driver,  and,  notwithstanding  hia  efforts  to  control  him. 

ran  over  and  injured  a  person  in  the  street. 
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E.  F.  Cole,  for  the  appellant. 
D.  Davenport,  for  the  appellees. 

Andrews,  C.  J.  The  plaintiflf  brought  an  action  in  the 
superior  court  for  New  Haven  County  against  the  defendants, 
demanding  damages  for  being  run  over  and  injured  by  a 
horse  belonging  to  the  defendants. 

.  The  complaint  alleged  that  the  defendants'  servant,  while 
engaged  in  their  business,  negligently,  carelessly,  and  unskill- 
fully  drove  a  team  belonging  to  them  against  and  over  the 
plaintiff,  knocked  hira  down,  cut  open  his  scalp,  broke  his 
right  knee,  and  otherwise  seriously  injured  him.  The  defend- 
ants in  their  answer  admitted  that  a  horse  of  theirs,  while 
being  driven  by  their  servant  in  their  business,  collided  with 
the  person  of  the  plaintiff;  but  they  denied  that  such  fact 
was  caused  by  the  fault,  negligence,  or  misconduct  of  them- 
selves or  their  servant.  The  issue  was  closed  to  the  jury. 
At  the  close  of  the  plaintiff's  evidence,  when  he  had  rested, 
the  defendants  moved  for  a  nonsuit,  which  the  court  granted. 
The  court  having  refused  to  set  aside  the  nonsuit  on  motion 
of  the  plaintiff,  he  brings  the  case  here  by  appeal. 

The  evidence  offered  by  the  plaintiff  tended  to  show  that 
he  was  an  employee  of  the  Naugatuck  Railroad  Company, 
and  that  on  the  day  he  was  injured  he  was  engaged  in  clean- 
ing the  Bank  Street  crossing  of  that  railroad  in  the  city 
of  Waterbury;  that  while  so  engaged  a  horse  of  the  defend- 
ants, hitched  to  an  empty  coal-cart,  dashed  upon  the  crossing 
just  in  front  of  a  locomotive-engine  which  stood  there  blow- 
ing off  steam,  ran  over  the  plaintiff,  pitched  him  forward 
several  yards  to  the  ground,  turned,  ran  again  over  the  plain- 
tiff and  up  the  track,  and  could  not  be  stopped  till  he  had 
reached  the  defendants'  stables;  that  the  horse  was  frequently 
uncontrollable  and  unmanageable,  and  afraid  of  a  locomotive, 
and  that  the  plaintiff  had  been  obliged  to  keep  out  of  his  way 
on  other  occasions;  that  at  the  time  the  horse  struck  the 
plaintiff  he  was  running  away,  and  was  entirely  beyond  the 
control  of  the  driver,  who  was  at  that  time  exerting  his  utmost 
skill  to  prevent  the  horse  doing  any  injury  to  the  plaintiff; 
and  that  the  plaintiff  did  not  see  the  horse  until  the  instant 
he  was  hit,  just  as  the  horse  was  rearing  up  over  him.  No 
evidence  of  the  cause  that  led  up  to  the  injury  was  offered. 

In  cases  tried  to  the  jury,  the  rule  is,  that  if  there  is  sub- 
stantial evidence  produced  by  the  plaintiff  in  support  of  his 
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cause  which  should  be  weighed  and  considered,  by  the  jury, 
a  nonsuit  should  not  be  granted.  The  plaintifif's  right  to 
recover  in  this  action  depended  upon  his  proving  negligence 
on  the  part  of  the  defendants,  either  their  own  or  of  their  ser- 
vant. Without  some  proof  of  this,  he  was  properly  nonsuited. 
The  plaintiff's  counsel  does  not  deny  this  proposition.  He 
argues,  however,  and  upon  this  his  whole  claim  rests,  that 
the  fact  that  the  defendants'  horse  was  running  away  was, 
without  explanation,  evidence  from  which  the  jury  might 
find  such  negligence.  If  by  this  argument  it  is  intended  to 
claim  that  as  a  matter  of  law  there  is  any  evidence  of  negligence 
in  the  fact  of  a  runaway  horse,  it  is  clearly  wrong.  Button  v. 
Frinlc,  51  Conn.  342,  50  Am.  Rep.  24,  was  a  case  where  the 
plaintiff  claimed  damages  for  injuries  done  to  him  by  the 
defendant's  horse  while  running  away.  The  court  said  (p. 
349):  "If  a  horse  is  running  away  with  his  driver,  there  is 
nothing  in  the  fact  itself  which  tends  to  show  negligence  in 
the  driver,  or  which  tends  to  show  how  the  horse  became  un- 
manageable, any  more  than  a  house  on  fire  tends  to  show  the 
origin  of  the  fire,  whether  accidental  or  otherwise;  and  it 
would  seem  that  it  could  as  well  be  inferred  in  such  a  case 
that  the  party  residing  in  the  house  was  guilty  of  negligence 
in  causing  its  destruction,  in  the  absence  of  explanatory  evi- 
dence showing  the  contrary,  as  it  can  be  inferred  from  the 
mere  fact  that  a  horse  is  running  away  that  the  driver  is 
guilty  of  negligence  in  causing  his  running,  in  the  absence  of 
proof  to  the  contrary.  If  such  a  doctrine  should  be  estab- 
lished as  the  law,  it  is  not  easy  to  see  to  what  extent  it  might 
not  be  carried." 

If,  however,  it  is  claimed  only  that  the  fact  of  the  horse  run- 
ning away  affords  a  presumption  of  fact  that  there  was  negli- 
gence on  the  part  of  the  defendants,  then,  of  course,  it  must  be 
taken  in  connection  with  the  other  facts.  There  is  the  fact 
that  the  horse  had  previously  been  frightened  when  near  the 
cars,  and  had  become  unmanageable.  This  fact  is  not  of 
itself  evidence  of  negligence,  although  it  might  call  for  in- 
creased care  on  the  part  of  the  driver.  And  then  there  is  the 
fact  proved  that  at  the  time  of  the  collision  the  driver  was 
exercising  the  highest  care  to  prevent  injury.  This,  so  far 
from  showing  negligence,  is  positive  evidence  the  other  way. 
No  other  fact  is  found  in  the  evidence. 

We  think  the  nonsuit  was  properly  granted,  and  that  there 
is  no  error. 
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NKaLiGENCE — Runaway  Team.  —  Defendant's  team,  while  being  driven 
by  him  with  due  care  along  the  highway,  became  frightened  at  a  locomotive 
and  ran  upon  plaintiff's  land,  causing  injury.  Defendant  was  not  liable  for 
the  damage:  Brown  v.  Collins,  53  N.  H.  442;  16  Am.  Rep.  372,  and  note; 
Origgs  v.  Fleckenstein,  14  Minn.  81;  100  Am.  Dec.  199,  and  note;  Turnery. 
Buchanan,  82  Ind.  147;  42  Am.  Rep.  484.  The  driver  of  a  team  along  a 
street  is  not  an  insurer  against  accidents:  Collins  v.  Leafey,  124  Pa.  St.  203. 

Trial  —  Nonsuit.  —  Evidence  from  which,  from  a  fair  inference  of  the 
facts,  a  jury  might  be  justified  in  finding  for  the  plaintiff  should  be  sub- 
mitted to  the  jury  and  a  motion  for  nonsuit  refused:  Baker  v.  Lewis,  33 
Pa.  St.  301;  75  Am.  Dec.  598;  Phillips  v.  Brigham,  26  Ga.  617;  71  Am.  Deo. 
227,  and  note,  where  previous  cases  are  collected. 


MoOaskill  V.  CoNNEOTiouT  Savings  Bank. 

[60  Connecticut,  300.] 

Neootiablb  Instrument,  What  is  not.  —  A  Savings  Bank  Pass- 
book is  not  a  negotiable  instrument,  nor  does  it  become  such  when 
accompanied  by  a  written  order  signed  by  the  person  to  whom  it  was 
issued,  directing  the  bank  to  pay  the  amount  credited  to  him  therein  to 
another  person. 

Ij  a  Savings  Bank  Issues  a  Pass-book  without  Receiving  Ant  Con- 
sideration THEREFOR,  as  where  a  forged  check  is  deposited  with  it, 
and  the  amount  thereof  credited  on  such  book  to  the  depositor  of  the 
check,  neither  the  latter  nor  his  assignee  in  good  faith  can  recover  of 
the  bank  the  amount  of  such  credit. 

Estoppel.  —  Representation  Procured  by  Fraud  does  not  ordinarily 
create  any  estoppel,  nor  prevent  the  person  making  it  from  proving 
how  it  came  to  be  made,  and  that  it  is  not  true. 

Estoppel. — A  Savings  Bank  is  not  Estopped  from  Proving  that  a 
Pass-book  Issued  by  It  was  Procured  by  depositing  with  it  as  genuine 
a  forged  check  on  another  bank,  and  obtaining  credit  for  the  amount  of 
such  check,  though  the  holder  of  the  pass-book  has  assigned  it,  or  given 
an  order  on  the  bank  for  the  amount  thereof,  to  an  innocent  person,  who 
paid  value  therefor  in  good  faith. 

Action  to  recover  the  amount  credited  upon  a  pass-book  of 
the  defendant  savings  bank.  In  December,  1887,  a  person 
claiming  to  be  Michael  Harrison,  and  that  he  lived  at  68 
Walnut  Street,  New  Haven,  presented  to  the  defendant  for 
deposit  a  check  for  $1,250,  purporting  to  be  signed  by  D.  D. 
Stone,  and  drawn  upon  the  Mercantile  National  Bank  of  the 
city  of  New  York,  payable  to  the  order  of  said  Harrison.  The 
rules  of  the  defendant  did  not  permit  it  to  receive  so  large  a 
sum  as  $1,250  from  one  person  at  one  time.  The  check  in 
question  was  received,  and  a  pass-book  issued  for  $750  in  the 
name  of  Michael  Harrison,  and  another  for  $500  in  the  name 
of  Thomas  Harrison,  who  was  represented  to  be  the  brother 
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of  Michael.  The  depositor  was  not  known  to  the  defendant, 
nor  was  any  identification  given  or  required;  neither  did  the 
officers  of  the  hank  know  the  signature  to  the  check.  The 
check  was  in  fact  forged,  and  the  man  who  deposited  it  did 
not  live  at  68  Walnut  Street,  as  he  represented.  On  sending 
the  check  for  collection,  it  was  returned  protested,  and  the 
defendant  became  aware  of  its  true  character,  and  caused 
notices  to  be  published  in  the  newspapers  in  New  Haven, 
stating  that  the  books  referred  to  had  been  obtained  through 
fraud,  and  warning  all  persons  against  buying  or  negotiating 
them.  In  January,  1888,  and  for  three  years  prior  thereto, 
plaintiff  was  United  States  consul  at  Dublin,  Ireland,  at 
which  place,  in  the  month  named,  a  person  called,  represent- 
ing himself  to  be  Michael  Harrison,  and  requested  a  loan  on 
money  upon  one  of  the  pass-books  issued  by  defendant,  and 
that  the  book  be  sent  to  New  Haven  for  collection.  The  de- 
fendant recommended  the  man  to  apply  to  the  Ulster  Bank 
for  the  loan,  but  that  bank  declined  to  make  any  loan  directly 
to  the  man,  but  the  plaintifi"  indorsed  a  draft  drawn  by  the 
man,  and  this  the  bank  discounted,  and  the  plaintiff  was  com- 
pelled to  pay  it,  after  which  he  did  not  see  or  hear  of  Harri- 
son. At  the  time  of  indorsing  the  draft  the  plaintiff  received 
an  order  as  follows:  — 

"  Dublin,  27th  Jan.,  1888. 
"To  Treasurer  Connecticut  Savings  Bank. 

"  Pay  to  Messrs.  J.  J.  Stuart  &  Co.,  or  bearer,  seven  hundred 
and  fifty  dollars  (with  interest  thereon),  on  my  deposit-book, 
No.  29007.  Michael  Harrison." 

J.  J.  Stuart  &  Co.  were  correspondents  of  the  Ulster  Bank 
at  New  York,  to  whom  it  immediately  forwarded  the  book 
and  order  for  collection.  On  presenting  the  book  and  order, 
the  defendant  declined  to  make  any  payment,  and  the  deposit- 
book,  being  returned  to  the  Ulster  Bank,  was  by  it  handed  to 
plaintiflF.  Each  of  the  pass-books  contained  the  following 
by-law  of  the  bank:  "Sec.  2.  Each  depositor  shall  be  fur- 
nislied  with  a  pass-book  containing  the  by-laws  of  the  bank, 
in  which  shall  be  transcribed  his  account  with  the  bank  as 
entered  upon  the  books  of  the  treasurer;  and  every  depositor 
receiving  such  a  book  shall  be  deemed  and  considered  as 
assenting  to  and  as  bound  by  all  the  rules  and  regulations  of 
the  bank.  When  the  deposits  are  withdrawn,  the  pass-book 
shall  be  presented;  and  no  payment  shall  be  made  except  to 
depositors,  or  upon  their  written  order,  accompanied  in  all 
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cases  with  the  pass-book,"  and  also  a  blank  form  of  order  as 
follows:  — 

"  (Town  and  date.) 


t(  I 


.M  (U  M 


"  Treasurer  of  the  Connecticut  Savings  Bank  of  New 

g  I J  Haven,  pay  to ,  or  bearer, dollars,  on  my  deposit- 

«'='!  book,  No. .  

p^       "Witness, ." 

Judgment  for  defendant;  plaintifif  appealed. 

0.  D.  Watrous  and  E,  0.  Buckland,  for  the  appellant. 

€.  R.  Ingersoll,  for  the  appellee. 

LooMis,  J.  Upon  the  trial  of  this  case,  and  upon  the  facts 
contained  in  the  finding,  the  plaintiff's  contentions  relative 
to  five  questions  were  overruled  by  the  court,  and  furnish  the 
only  foundation  for  this  appeal.  But  as  four  of  the  questions 
embrace  only  two  subjects,  the  questions  for  our  review  may 
well  be  reduced  to  three,  as  follows:  1.  Is  the  savings  bank 
pass-book  upon  which  the  suit  is  predicated  a  negotiable  in- 
strument? 2.  Is  the  defendant  bank  estopped  from  showing 
that  the  $750,  which  appears  on  that  book  to  the  credit  of 
Michael  Harrison,  was  in  fact  never  deposited  with  the  bank, 
nor  any  part  of  it?  3.  Did  the  court  err  in  holding  that  the 
plaintiff  was  not  a  bona  fide  holder  of  the  pass-book? 

1.  The  first  question  we  are  constrained  to  answer  in  the 
negative.  The  pass-book  was  not  negotiable  by  itself,  nor 
by  virtue  of  the  written  order  signed  by  the  pretended  depos- 
itor directing  payment  to  J.  J.  Stuart  &  Co.,  or  bearer.  In 
Eaves  v.  People's  Sav.  Bank,  27  Conn.  229,  71  Am.  Dec.  59, 
the  bank  undertook  to  defend  against  the  suit  in  favor  of  a 
depositor  to  recover  the  money  deposited,  upon  the  ground 
that  the  amount  had  been  paid  in  good  faith  to  a  person  who 
brought  the  original  pass-book  to  the  bank,  accompanied  with 
an  order  good  on  its  face,  though  in^fact  forged.  This  court 
held  that  the  forged  power  of  attorney  was  no  power,  and  that 
the  presentation  of  the  book  itself  had  no  greater  effect,  be- 
cause it  was  not  negotiable.  There  was  not  a  very  full  dis- 
cussion of  this  point,  but  the  court  held  that  the  rights  of  the 
depositors  would  be  very  insecure  if  the  pass-book  was  held 
negotiable. 

It  may  be  suggested  that  if  the  book  was  accompanied  with 
a  genuine  order  for  the  payment  of  the  money  the  rights  of 
the  depositor  could  not  be  affected,  and  that  therefore  the 
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reasoning  could  not  apply  to  the  case  at  bar;  but  if  we  con- 
cede that  the  rights  of  the  particular  depositor  who  had  given 
a  genuine  order  to  pay  the  money  to  another  would  not  be 
rendered  insecure  by  holding  the  instrument  negotiable,  yet 
it  would  seriously  affect  the  rights  of  the  depositors  in  their 
relation  to  each  other  and  to  the  assets  of  the  bank.  A  ref- 
erence to  some  decisions  of  this  court  in  respect  to  these  rela- 
tions will  render  the  point  more  clear.  In  Coite  v.  Society  for 
Savings,  32  Conn.  173,  it  was  held  that  savings  banks  were 
"  incorporated  agencies  for  receiving  and  loaning  money  on 
account  of  the  owners;  that  they  have  no  stock  and  no  capi- 
tal; and  that  they  are  merely  places  of  deposit  where  money 
can  be  left  to  remain  or  be  taken  out,  at  the  pleasure  of  the 
owner." 

In  Osborn  v.  Byrne,  43  Conn.  155,  21  Am.  Rep.  641,  it  was 
held  that  "a  savings  bank  is  an  agent  for  the  depositors, 
receiving  and  loaning  their  money;  and  its  losses  are  their 
losses,  and  are  to  be  borne  by  them  equally,  according  to 
their  interest.  The  depositors  in  savings  banks  bear  the 
same  relation  to  each  other  and  to  the  assets  of  the  bank 
that  stockholders  in  other  monetary  institutions  do  to  each 
other  and  to  the  property  of  the  bank."  In  Bunnell  v.  Col- 
linsville  Sav.  Soc,  38  Conn.  203,  9  Am.  Rep.  380,  the  defend- 
ant bank  having  met  with  a  loss  equal  to  twenty-four  per  cent 
of  the  deposits,  the  directors  reduced  the  amount  of  each  de- 
positor's credit  in  that  proportion.  In  an  action  by  a  deposi- 
tor to  recover  of  the  bank  the  amount  so  deducted,  it  was 
held  that  the  defendant  was  merely  the  agent  of  the  plain- 
tiff to  receive  and  hold  his  money,  and  that  the  loss  was 
occasioned  by  his  own  act,  through  the  instrumentality  of  his 
agent,  and  that  he  could  not  recover.  Now,  suppose  in  the 
the  last  case  the  plaintiff,  before  or  after  the  act  of  the  direc- 
tors reducing  the  amount  of  the  deposits,  had  sold  his  book, 
and  given  the  proper  order  to  some  bona  fide  purchaser  for 
full  value,  and  the  latter  had  brought  such  a  suit  against  the 
bank  to  recover  the  original  deposit  in  full.  Could  he  recover 
any  better  than  the  original  depositor?  If  he  could,  then  the 
act  of  one  depositor  could  injuriously  affect  the  rights  of  all 
the  others;  for  they  would  have  to  bear  the  additional  reduc- 
tion in  consequence  of  paying  one  in  full.  It  seems  to  us  that 
no  principle  can  be  accepted  which  admits  of  such  inequality 
and  injustice,  and  it  is  contrary  to  the  principles  already 
adopted  by  this  court  in  the  decisions  referred  to. 
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In  the  case  at  bar,  by  reason  of  fraud,  forgery,  and  false- 
hood, Harrison  obtained  two  pass-books  from  the  bank,  upon 
which  appeared  credits  amounting  to  $1,250,  when  in  truth 
nothing  had  been  contributed  to  the  funds  of  the  bank.  If 
by  assigning  the  books  he  made  this  fraud  successful,  the 
amount,  of  course,  is  virtually  to  be  paid  by  the  honest  deposi- 
tors. It  is  certain  that  Harrison,  in  his  own  name,  could 
recover  nothing  at  all  in  a  suit  against  the  bank,  for  he  con- 
tributed nothing  to  its  deposits.  We  think  he  should  not  be 
allowed,  by  assigning  his  book,  to  convert  nothing  into  some- 
thing, but  that  the  nature  and  purpose  of  savings  banks,  and 
the  relation  of  depositors  to  each  other,  as  well  as  their  mu- 
tual security,  all  require  the  application  of  the  principle  that 
no  depositor  can  convey  to  another  any  greater  right  in  the 
funds  of  the  bank  than  he  has  himself,  and  that  any  defense 
on  the  part  of  the  bank  which  is  good  against  the  original 
depositor  is  equally  good  against  his  assignee,  unless  there 
are  facts  to  create  an  estoppel. 

The  argument  in  behalf  of  the  plaintiff,  founded  upon  an 
assumed  analogy  between  certificates  of  deposit  issued  by 
commercial  banks  and  the  pass-books  issued  by  savings  banks, 
is  fallacious,  for  there  is  no  such  analogy.  The  two  kinds  of 
banks  are  created  for  widely  different  purposes.  The  former 
must  have  a  capital  of  their  own,  and  the  purpose  for  which 
they  exist  is  to  facilitate  commercial  transactions  over  a  wide 
territory,  while  the  latter  have  no  capital,  and  hold  no  rela- 
tions to  commerce;  are  neither  adapted  nor  designed  to  aid 
commercial  transactions,  have  a  local  and  limited  field  for 
their  operations,  and  hold  no  relation  to  any  persons  except 
their  depositors  and  those  to  whom  the  depositors'  money  has 
been  loaned.  The  purpose  of  the  certificate  issued  by  a  com- 
mercial bank  is  to  enable  the  person  receiving  it  to  obtain 
credit  in  the  public  markets,  and  to  carry  his  funds  safely  to 
remote  places.  On  the  other  hand,  the  savings  bank  pass-book 
is  not  issued  with  any  design  to  induce  third  persons  to  give 
credit  to  the  holder;  but  its  sole  purpose  is  to  put  in  a  shape 
convenient  for  the  depositor  and  the  bank  a  statement  of  the 
accounts  between  them;  and  the  order  about  which  so  much 
was  said  in  argument  is,  in  contemplation  of  the  law,  the 
mere  appointment  of  some  person  as  agent  for  the  depositor 
to  receive  the  money.  In  Eaves  v.  People's  Sav.  Banl,  27  Conn. 
229,  71  Am.  Dec.  59,  it  is  well  termed  "  a  power  of  attorney." 
By  this,  we  do  not,  of  course,  intend  to  have  it  implied  that 
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the  depositor  cannot  sell  his  right  to  the  money.  Like  any- 
other  non-negotiable  chose  in  action,  it  may  be  sold,  subject 
to  the  equities  and  defenses  between  the  original  parties. 

But  the  plaintiff  further  contends  that  the  book,  with  or 
without  the  order,  was  made  negotiable  by  contract.  We  are 
not  quite  sure  that  we  apprehend  the  force  of  this  point  as  it  lay 
in  the  mind  of  counsel.  There  .was  no  transaction  with  any 
one  but  Harrison,  and  by  reason  of  his  fraud,  that  was  no 
contract  at  all,  and  besides,  as  it  is  for  the  law  to  declare 
the  negotiability  of  instruments,  we  do  not  see  how  the  mere 
contract  of  the  parties  can  be  effectual  to  this  end. 

In  further  confirmation  of  the  result  we  have  reached,  that 
the  savings  bank  pass-book  is  not  negotiable,  we  refer  to  the 
following  well-considered  cases:  Commonwealth  v.  Reading 
Sav.  Bank,  183  Mass.  16;  43  Am.  Hep.  495;  Smithy.  Brooklyn 
Sav.  Bank,  101  N.  Y.  58;  54  Am.  Rep.  653;  Wiite  v.  Vincenot, 
43  Cal.  325. 

In  Witte  V.  Vincenot,  43  Cal.  325,  it  was  held  that  "  the 
pass-book  of  a  savings  bank  was  an  account  kept  between  the 
bank  and  the  depositor,  ....  showing  the  business  trans- 
actions of  the  parties  with  each  other It  is  not  of  itself 

a  negotiable  instrument,  nor  could  any  mere  agreement  of  the 
parties  to  it  have  the  effect  to  invest  it  with  that  character  in 
a  commercial  sense.  In  this  respect,  the  account  shown  in 
the  pass-book  is  not  to  be  distinguished  from  the  account  of  a 
merchant  or  tradesman  kept  with  his  customer  in  the  same 
way,  nor  would  the  agreement  of  the  parties  to  Buch  account, 
that  the  account  itself  might  be  transferred  to  order,  have  any 
more  effect  upon  the  rights  and  remedies  of  any  third  party 

in  the  one  case  than  in  the  other That  a  negotiable 

instrument  may  be  transferred  to  order  is  clear;  but  it  does 
not  follow  that  every  instrument  which  may  be  transferred  to 
order  is  thereby  necessarily  become  a  negotiable  instrument. 
A  collateral  agreement  between  the  parties  that  an  instrument 
in  writing,  not  negotiable,  might  be  transferred  by  the  holder 
to  order  would  not  alter  the  character  of  the  instrument  it- 
self." 

2.  We  come  now  to  the  question  whether,  upon  the  facts 
that  appear  in  the  finding,  the  defendant  is  estopped  from 
showing  that  the  sum  appearing  on  the  book  to  the  credit  of 
Harrison  was  in  fact  never  deposited. 

The  precise  claim  of  the  plaintiff  under  this  head  is,  that 
the  defendant  was  estopped  by  its  negligence,  which  impli- 
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edly  concedes  that  this  is  the  one  controlling  fact  to  create 
the  estoppel.  But  negligence  on  the  part  of  the  defendant 
is  a  fact  not  found  by  the  court,  and  without  such  a  finding 
there  is  no  foundation  at  all  for  the  plaintifif's  claim.  There 
was  no  specific  duty  resting  upon  the  bank  which,  being 
omitted,  constituted  negligence  as  matter  of  law.  There  are 
doubtless  facts  and  circumstances  which  as  evidence  would 
tend  to  show  negligence,  but  they  failed  to  convince  the  trial 
court  of  the  fact,  and  so  they  amount  to  nothing  for  the  pur- 
poses of  this  review.  This  alone  defeats  the  claim  of  estoppel; 
but  there  are  other  essential  elements  wholly  wanting.  The 
only  representation  on  the  part  of  the  defendant  was  the  entry 
contained  in  the  pass-book,  which  was  not  made  with  knowl- 
edge of  the  material  facts  on  the  part  of  the  defendant,  nor 
was  the  party  to  whom  it  was  made  ignorant  of  the  truth. 
The  pass-book  was  obtained  from  the  bank  by  gross  fraud, 
and  therefore  it  was  not  in  law  issued  by  the  defendant  bank. 
And  where  representations  have  been  procured  by  fraud,  ex- 
cept under  very  peculiar  circumstances,  —  such,  for  instance, 
as  representations  directly  affecting  the  currency  of  negotia- 
ble paper, —  there  will  be  no  estoppel  upon  the  party  making 
them,  though  made  with  the  full  intention  that  they  should  be 
acted  upon.  But  here  there  was  no  such  intention :  Bigelow  on 
Estoppel,  2d  ed.,  450;  Wilcox  v.  Howell,  44  N.  Y.  398;  Holden 
V.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  1;  7  Am.  Rep.  287;  Calhoun 
V.  Richardson,  30  Conn.  210;  Sinnett  v.  Moles,  38  Iowa,  25. 

Then,  in  addition  to  all  these  insuperable  objections  to  the 
plaintifif's  claim,  we  have  the  fact  that  the  plaintiff  himself 
was  guilty  of  negligence,  and  is  not  a  bona  fide  holder  of  the 
pass-book. 

3.  But  here  the  plaintiff  claims  that  the  court  erred  in 
finding  that  the  plaintiff  was  not  a  bona  fide  holder  of  the 
pass-book.  The  fact  was  distinctly  alleged  in  the  complaint 
that  he  was  a  bona  fide  holder,  and  denied  in  the  answer, — 
presenting  a  distinct  issue  of  fact,  which  the  court,  upon  all 
the  evidence,  found  adversely  to  the  plaintiff.  We  think  the 
finding  is  conclusive  on  this  point. 

There  was  no  error  in  the  judgment  complained  of* 


Banks  AND  Banking — Pass-book,  whether  a  Negotiable  Instrtt- 
MENT. — The  pass-book  issued  by  a  savings  bank  to  a  depositor  is  not  a 
negotiable  instrument:  Smith  v.  Brooklyn  Sav.  Bank,  101  N.  Y.  58;  54  Am. 
Rep.  653.  Compare  fron  City  Nat.  Bank  v.  McCord,  139  Pa.  St.  52;  28 
Am.  St.  Rep.  166.     Money  deposited  in  a  savings  bank  can  be  legally  do- 
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manded  and  receired  therefrom  only  by  the  depositor  or  his  attorney:  Eavea 
V.  People's  Sav.  Bank,  27  Conn.  229;  71  Am.  Dec.  59. 

Banks  and  Banking.  —  Money  Paid  on  Forged  Checks,  drafts,  and 
such  like  instruments  may  be  recovered  back  by  the  bank  that  pays  them, 
when  the  forged  signatures  were  not  such  as  the  bank  was  bound  to  know: 
Note  to  People's  Bank  v.  Franklin  Bank,  17  Am.  St.  Rep.  898,  899. 

Banks  and  Banking.  —  Entry  of  Amount  and  Date  of  Deposit  in 
the  pass-book  of  a  depositor,  made  by  the  proper  oflBcer,  binds  the  bank, 
and  is  generally  conclusive  as  an  account  stated,  when  the  pass-book  is  bai* 
anced:  Wasson  v.  Lamb,  1*20  Ind.  514,  16  Am.  St.  Rep.  342,  and  note  347, 
upon  the  conclusiveness  of  entries  in  bank-books,  generally. 

Estoppel,  when  does  not  Arise.  —  An  estoppel  in  pais  cannot  arise 
against  one,  except  when  justice  to  other  persons  demands  it:  State  v. 
Churchill,  48  Ark.  426 j  Madden  v.  Louisville  etc.  B'y  Co.,  66  Miss.  258.  As 
to  what  are  the  essential  elements  of  estoppel  in  pais,  see  Bynum  v.  Preston^ 
69  Tex.  2S7;  5  Am.  St.  Rep.  49. 
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C!o-owNER3,  Power  op  Court  to  Order  Sale  of  Property  of. — Under 
the  statutes  of  Connecticut,  courts  of  equitable  jurisdiction  have  the 
power  to  order  a  sale  of  property  owned  by  two  or  more  persona  jointly 
or  in  common  when,  in  the  opinion  of  the  court,  the  sale  will  better  pro- 
mote the  interests  of  the  owners;  but  no  person  is  entitled  to  the  benefit 
of  this  statute  who  is  not  interested  in  the  property  as  an  owner.  Hence 
the  court  is  not,  by  this  statute,  authorized  to  direct  its  sale  to  pay  debts. 

Creditor's  Bill. — Where  the  Same  Court  Administers  Both  Law 
AND  Equity,  and  may  grant  both  legal  and  equitable  remedies  in  the 
same  action,  a  creditor  may,  upon  the  same  complaint,  recover  judgment 
for  his  debt,  and  also  the  necessary  equitable  aid  to  obtain  payment  out 
of  any  property  of  the  debtor  which  a  law  court  could  not  reach. 

Patents  —  Creditor's  Bill  to  Reach.  — The  right  acquired  by  a  patentee 
upon  the  issuing  of  a  patent  is  property  subject  to  the  claims  of  credi- 
tors, and  may  be  readied  by  proper  proceedings  in  equity  and  applied 
to  the  payment  of  his  debts. 

Creditor's  Bill  Compelling  Transfer  of  Patent.  —  A  court  of  equity 
may,  at  the  instance  of  a  creditor  of  a  patentee,  require  him  to  transfer 
his  patent  to  a  receiver  to  be  by  the  latter  applied  to  the  payment 
of  debts. 

Creditor's  Bill  —  Patent,  Discretion  of  Court  to  Order  Sale  of.  — 
Whore  a  court  of  equity,  upon  a  creditor's  bill,  finds  that  certain 
patents  and  other  property  were,  by  agreement  of  the  parties,  to  be  sold 
and  after  paying  plaiiitifif  his  advances,  that  the  net  proceeds  were  to  be 
divided  between  plaintiff  and  defendant,  it  may  require  the  defendant 
to  transfer  the  patents  to  a  receiver  and  direct  the  latter  to  sell  them, 
and  may,  without  committing  reversible  error,  refuse  the  request  of  the 
defendant,  that  in  case  he  should,  within  a  reasonable  time,  pay  all  sums 
found  due  plaintiff,  and  all  costs  and  expenses,  then  that  the  receiver 
should  not  sell  the  patents  and  should  convey  one  half  thereof  to  de- 
fendant and  the  other  to  the  plaintiff. 
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A.  P.  Hyde  and  H,  Cornwall,  for  the  appellant. 
0.  E.  Perkins  and  A.  Perkins^  for  the  appellee. 

Andrews,  C.  J.  The  cause  of  action  set  forth  in  this  com- 
plaint is  based  upon  the  breach  of  an  alleged  contract  between 
the  parties,  both  of  whom  resided  in  this  state,  to  sell  certain 
patents  owned  by  the  defendant,  for  the  purpose  of  paying 
the  plaintiff  the  advancements  which  he  claims  to  have  made 
to  the  defendant  in  respect  to  the  patents. 

The  defendant  demurred  to  the  complaint  and  assigned 
various  reasons  of  demurrer.  Most  of  these  point  out  grounds 
on  which  it  was  claimed  that  the  complaint  was  multifarious. 

The  demurrer  was  overruled.  Before  the  hearing,  the  plain- 
tiff, by  amendments  to  the  complaint,  and  by  changing  the 
prayers  for  relief,  removed  the  causes  for  which  these  reasons 
of  demurrer  were  assigned.  If  it  be  true  that  the  complaint 
was  multifarious  at  first,  and  there  was  error  in  overruling  the 
demurrer,  still,  we  think,  by  reason  of  the  amendments,  such 
error  did  not  injuriously  affect  the  defendant,  and  that  under 
section  1135  of  the  General  Statutes  it  cannot  be  considered 
on  appeal. 

Another  reason  of  demurrer  was,  that  the  superior  court, 
as  a  state  court,  had  no  power  to  order  the  sale  of  the  defend- 
ant's interest  in  the  patents  on  the  ground  that  a  sale  would 
better  promote  the  interests  of  the  plaintiff  and  the  defendant. 
Section  1307  of  the  General  Statutes  is,  that  "courts  of  equi- 
table jurisdiction  may,  upon  the  complaint  of  any  person  in- 
terested, order  the  sale  of  any  estate,  real  or  personal,  owned 
by  two  or  more  persons,  when,  in  the  opinion  of  the  court,  a 
gale  will  better  promote  the  interests  of  the  owners;  and  of 
any  real  estate  in  which,  or  any  portion  of  which,  two  or 
more  persons  may  have  different  and  distinct  interests,  when, 
in  the  opinion  of  the  court,  such  real  estate  cannot  be  con- 
veniently used  and  occupied  by  the  parties  in  interest  to- 
gether, and  a  sale  will  better  promote  the  interests  of  the 
owners."  The  argument  of  the  defendant  is,  that  this  statute 
applies  only  to  tangible  property  which  is  within  the  jurisdic- 
tion of  the  courts  of  this  state;  and  that  a  patent  is  not  prop- 
erty within  the  jurisdiction  of  any  state  court. 

The  jurisdiction  of  a  court  of  equity  is  ordinarily  in  per- 
sonam,  and  not  in  rem.  A  state  court  having  jurisdiction  of 
all  the  persons  interested  in  a  patent  might,  perhaps,  compel 
the  sale  of  the  patent,  in  a  proper  case,  for  the  purpose  of  con- 
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verting  a  joint  ownership  into  several  ownerships,  as  well  as 
to  compel  the  sale  for  any  other  purpose.  The  language  of 
the  statute  is  broad  enough  to  confer  such  power.  But  we  do 
Jiot  decide  this.     We  purposely  leave  it  undecided. 

The  real  ground  on  which  the  demurrer  should  have  been 
placed  was,  that  the  case  made  in  the  complaint  was  not  one 
which  authorized  the  court  to  order  a  sale  under  that  statute. 
The  object  of  the  statute  is  to  enable  any  joint  owner,  or  owner 
in  common  with  another,  of  real  or  personal  property,  to  put 
an  end  to  such  joint  ownership.  •'  No  person  can  be  com- 
pelled to  remain  the  owner  with  another  of  any  real  estate, 
not  even  if  it  became  such  by  his  own  acts.  Every  owner  is 
entitled  to  the  fullest  enjoyment  of  his  property,  and  that  can 
come  only  through  an  ownership  free  from  dictation  by  others 
as  to  the  manner  in  which  it  shall  be  exercised.  Therefore 
the  law  affords  to  every  owner  with  another  relief  by  way  of 
partition,  and  this  regardless  alike  of  the  difficulties  attend- 
ing separation  and  the  consequences  to  his  associate.  Rights 
to  the  use  of  running  water  and  rights  to  dig  ores  have  been 
declared  to  be  subject  to  this  law.  But  inasmuch  as  it  might 
sometimes  happen  that  by  a  partition  the  property  would  be 
practically  sacrificed,  the  statute  has  opened  the  way  of  escape 
from  such  a  result.  It  permits  a  court  of  equity  to  order  the 
sale  when,  in  its  opinion,  a  sale  will  bettter  promote  the  inter- 
ests of  the  owners":  Johnson v,  Olmsted,  49  Conn.  517.  This 
decision  had  reference  to  real  estate,  but  the  statute  confers 
equal  power  on  the  court  to  order  a  sale  in  cases  of  the  joint 
ownership  of  personal  property.  A  series  of  decisions  has 
shown  that  this  statute  applies  only  in  cases  of  ownership.  It 
does  not  mean  that  any  person  interested  in  any  way  in  real 
or  personal  estate  may  bring  a  complaint  and  that  the  court 
must  order  a  sale.  But  only  those  interested  therein  as  own- 
ers are  so  entitled:  Spencer  v.  Waterman,  36  Conn.  342;  Wil- 
son v.  Peck,  39  Conn.  54;  Potter  v.  Munson,  40  Conn.  473; 
Ford  v.  Kirk,  41  Conn.  9;  Johnson  v.  Olmsted,  49  Conn.  509. 

This  statute  does  not  confer  any  power  on  the  court  to  order 
a  sale  of  property  for  the  purpose  of  paying  debts.  The  plain- 
tiff was  not  the  owner  of  the  patents  in  this  case.  He  did  not 
claim  to  be  the  owner;  on  the  contrary,  he  asserted  that  the 
defendant  was  the  sole  owner.  He  did  not  seek  to  be  made 
the  owner  of  them,  but  only  asked  that  they  be  sold,  in  order 
to  pay  him  a  debt.  We  think,  therefore,  this  averment  of  the 
complaint  should  have  been  stricken  out,  either  upon  the  de- 
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murrer  or  upon  a  motion  to  expunge.  If,  however,  the  other 
averments  in  the  complaint  require,  or  fully  support,  the  judg- 
ment that  was  in  fact  made,  then  this  averment  may  be 
treated  as  surplusage,  and  has  done  the  defendant  no  harm: 
Sanfnrd  v.  Thorp,  45  Conn.  241. 

Later  in  the  progress  of  the  case,  the  defendant  filed  an 
answer,  and  there  was  a  hearing.  The  court  found  the  issues 
for  the  plaintiff,  and  that  there  was  an  agreement  between  the 
parties  thatall  the  patents  should  be  sold,  and  from  the  avails 
of  such  sales  the  advances  made  by  the  plaintiff,  with  interest 
thereon,  should  be  first  paid,  and  the  remainder  of  such  avails 
after  such  payments  should  be  equally  divided  between  them. 
The  court  also  found  the  amount  of  the  advancements  made 
by  the  plaintiff,  that  the  defendant  refused  to  proceed  further 
under  the  agreement,  or  in  selling  or  attempting  to  sell  the 
patents,  and  that  the  plaintiflF  and  defendant  were  unable  to 
come  to  any  agreement  respecting  their  interest  in  the  prop- 
erty, and  thereupon  appointed  a  receiver,  ordered  the  defend- 
ant to  convey  the  several  patents  to  the  receiver,  and  directed 
the  receiver  to  sell  the  same,  and  to  apply  the  avails  as  set 
forth  in  the  judgment. 

The  defendant  insists  that  the  judgment  goes  beyond  the 
allegations  of  the  complaint.  He  does  not  deny  that  the  judg- 
ment, so  far  as  it  directs  a  sale  of  the  patents  for  the  purpose 
of  repaying  to  the  plaintiff  the  advancements  he  has  made,  is 
warranted  by  the  averments  of  the  complaint.  But,  he  says, 
the  court  has  gone  further,  and  has  found  that  the  whole  of 
the  patents  were  to  be  sold,  —  not  merely  enough  to  repay  the 
plaintiff,  but  the  whole  of  the  patents,  —  and  the  proceeds 
divided ;  a,nd  in  this  respect,  he  says,  the  finding  is  not  author- 
ized by  the  allegations  of  the  complaint,  and  is  a  finding  of 
matter  not  in  issue. 

This  objection  must  be  answered  by  a  reference  to  the  com- 
plaint. The  first  and  the  third  paragraphs  contain  the  aver- 
ments necessary  to  be  considered.  The  first  is  important  in 
this  respect  only  because  it  is  by  reference  made  a  part  of  the 
third.  The  first  paragraph  alleges  that  the  plaintiff  was  the 
owner  of  certain  pistols  and  parts  of  pistols;  that  the  defend- 
ant was  a  mechanic  and  inventor  of  skill  and  experience,  and 
that  they  agreed  that  the  defendant  should  devise  some  plan 
to  convert  such  pistols  and  parts  of  pistols  into  sporting-rifles, 
and  that  the  plaintiff  should  advance  all  sums  of  money 
necessary  for  expenses  and  materials  and  for  the  hiring  of 
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other  workmen.  "And  it  was  further  agreed  that  all  such 
sums  so  advanced  by  said  Vail,  with  interest  thereon,  should 
be  first  repaid  to  him  from  the  sales  of  such  rifles  and  pistols, 
and  that  the  remainder  of  such  rifles  and  pistols,  after  such 
reimbursement,  should  belong  equally  to  said  Hammond  and 
said  Vail,  and  the  net  returns  arising  from  the  sales  thereof 
should  be  divided  equally  between  them."  This  was  an 
agreement  concerning  property  which  was  valuable,  not  to 
hold,  but  only  to  sell,  and  the  agreement  was  made  for  the 
purpose  of  putting  the  property  into  a  condition  more  con- 
venient for  sale,  and  so  it  became  plain  that  the  agreement 
alleged  is  one  for  the  sale  of  the  property,  and  not  for  a  hold- 
ing of  it  in  joint  ownership. 

The  third  paragraph  alleges  that  "it  was  agreed  by  and 
between  said  Vail  and  said  Hammond  that  said  Vail  should 
engage  in  obtaining  the  pending  and  other  patents  for  such 
improvements  then  made  or  to  be  made  relating  to  said  system, 
on  the  same  terms  as  said  agreement  (the  one  mentioned  in  the 
first  paragraph)  had  been  entered  into;  that  is  to  say,  that  said 
Vail  should  advance  all  needed  moneys  for  perfecting  said 
improved  system  and  method  of  making  axes,  and  procuring 
letters  patent  therefor,  and  making  the  same  available  for  use 
or  sale,  and  that  all  such  advancements  should  be  first  repaid 
to  said  Vail  from  the  use  or  sale  of  said  patented  inventions 
or  improvements  and  letters  patent,  and  thereafter  all  such  in- 
ventions or  improvements  so  made  by  said  Hammand,  and  the 
letters  patent  obtained  therefor,  and  the  tools,  machinery,  and 
other  property  proper  for  the  carrying  out  of  said  agreement, 
should  be  and  become  the  joint  property  of  said  Vail  and 
said  Hammond  equally,  and  all  moneys  and  property  arising 
from  the  sale  or  use  of  the  same  should  be  equally  divided 
between  them."  It  is  impossible  to  read  this  paragraph  with- 
out perceiving  that  the  pleader  had  in  mind,  and  intended  to 
state,  a  contract  between  the  parties  that  included  as  one  of  its 
terms  the  sale  of  the  entire  patents,  and  the  division  of  so 
much  of  the  avails  as  exceeded  the  amount  of  the  advance- 
ments that  had  been  made  by  the  plaintiff.  The  answer  de- 
nied any  agreement  whatever  to  sell  the  patents,  either  in 
part  or  in  whole.  It  averred  that  the  defendant  was  to  con- 
vey a  one-half  interest  in  the  patents  to  Vail  in  payment  for 
the  advancements  he  had  made,  and  that  they  were  to  own 
and  hold  them  together.  If  the  defendant  had  then  had  any 
doubts  as  to  the  claim  the  plaintiff  intended  to  make  in  re- 
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gard  to  a  sale  of  the  patents,  he  might  have  asked  and  obtained 
an  order  for  a  more  Bpecific  statement.  He  did  not  do  so.  He 
makes  no  claim  that  the  finding  of  the  court  was  not  based 
upon  sufficient  and  competent  evidence.  According  to  his 
claim  now,  this  evidence  would  not  have  been  admissible. 
But  he  did  not  object  to  it.  It  seems  to  us  that  the  finding 
and  the  judgment  of  the  court  in  respect  to  the  sale  of  the 
patents  was  fairly  within  the  issue,  and  we  are  unable  to  see 
that  the  defendant  was  in  any  wise  misled. 

In  this  view  of  the  complaint  (and  laying  out  of  it,  as 
already  indicated,  the  averment  that  a  sale  would  better  pro- 
mote the  interests  of  the  parties),  it  is  a  creditor's  bill  seek- 
ing to  apply  these  patents  in  payment  of  the  defendant's  debt 
to  the  plaintiff.  It  alleges  the  agreement  between  the  parties 
pursuant  to  which  the  indebtedness  arose,  states  the  debt, 
and  the  fact  that  these  patents  were  agreed  to  be  sold  for  its 
payment,  the  refusal  of  the  defendant  so  to  do,  and  that  the 
defendant  is  without  other  property  or  estate  from  which  the 
debt  can  be  secured,  and  prays  for  a  sale  of  the  patents,  through 
an  officer  of  the  court,  to  the  end  that  the  indebtedness  may 
be  paid. 

A  creditor's  bill  strictly  exists  only  in  those  jurisdictions 
where  law  and  equity  are  administered  by  separate  tribunals. 
A  creditor  first  obtains  a  judgment  in  a  court  of  law,  and  then 
seeks  the  aid  of  a  court  of  equity  to  apply  in  payment  of  the 
judgment  some  property  which  could  not  be  attached  or  taken 
on  execution  in  the  action  at  law.  But  in  this  state,  where 
the  same  court  administers  both  law  and  equity,  and  where 
legal  and  equitable  remedies  can  be  granted  in  the  same  ac- 
tion, a  creditor  can  in  the  same  complaint  have  judgment  for 
his  debt,  and  also  the  necessary  equitable  aid  to  obtain  pay- 
ment out  of  any  property  of  the  debtor  which  the  law  court 
could  not  reach.  The  allegations  of  the  complaint  as  sum- 
marized above  are  sufficient,  in  substance  and  in  form,  to 
sustain  such  a  decree.  No  want  of  power  in  the  court  is  sug- 
gested, and  there  was  full  jurisdiction  over  the  parties. 

It  is  settled  by  abundant  authority  that  the  right  acquired 
by  the  patentee  by  the  issue  of  a  valid  patent  is  property 
which  is  subject  to  the  claims  of  a  creditor,  and  may  be 
reached  by  a  proper  proceeding  in  equity  and  applied  to  the 
payment  of  his  debts:  Gillett  v.  5a<e,  86  N.  Y.  87;  Wilson  v. 
Martin-Wilson  etc.  Fire  Alarm  Co.,  149  Mass.  24;  151  Mass. 
515;  Barnes  v.  Morgan,  3  Hun,  703;  Pacific  Bank  v.  Robinson^ 
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57  Cal.  520;  40  Am.  Rep.  120;  Fuller  and  Johnson  Mfg.  Co.  v, 
BartleiU  68  Wis.  73;  60  Am.  Rep.  838;  Stephens  v.  Cady,  14 
How.  531;  Ager  v.  Murray,  105  U.  S.  126.  And  to  accomplish 
this  object,  the  court  may  require  the  debtor  to  execute  a  con- 
veyance of  the  patent  to  a  receiver:  Pacific  Bank  v.  Robinsony 
57  Cal.  520;  40  Am.  Rep.  120;  Barton  v.  White,  144  Mass.  281; 
59  Am.  Rep.  84;  Reach's  Petition,  14  R.  I.  571;  Ager  v.  Mur- 
ray, 105  U.  S.  126;  Satterthwait  v.  Marshall,  4  Del.  Ch.  337; 
Searle  v.  Hill,  73  Iowa,  367;  5  Am.  St.  Rep.  688;  3  Robinson 
on  Patents,  660;  and  may  also  require  the  conveyance  of  a 
patent  issued  by  another  government:  Adams  v.  Messing^r, 
147  Mass.  185;  9  Am.  St.  Rep.  679.  It  is  conceded  by  the 
defendant  that  the  court  might  compel  such  a  conveyance  in 
a  case  of  insolvency.  But  the  power  of  the  court  is  no  greater 
to  compel  the  conveyance  of  a  patent  for  the  benefit  of  cred- 
itors generally,  tban  it  is  to  compel  one  for  the  benefit  of  a 
single  creditor.  Besides,  if  by  possibility  there  was  any  de- 
fect or  want  of  power  in  the  court  to  make  such  an  order,  it 
would  in  this  case  be  more  than  supplied  by  the  agreement 
of  the  defendant  to  do  this  very  thing.  The  order  of  the  court 
in  this  respect  would  be  in  the  nature  of  a  specific  perform- 
ance of  that  agreement:  Binney  v.  Annan,  107  Mass.  94;  9 
Am.  Rep.  10;  Somerby  v.  Buntin,  118  Mass.  279;  19  Am.  Rep 
459;  Nesmith  v.  Calvert,  1  Wood.  &  M.  34;  Hartell  v.  Tilgh- 
man,  99  U.  S.  547. 

It  is  stated  in  the  finding  that  after  the  decision  of  the 
issues  in  the  case  in  favor  of  the  plaintiff,  but  before  the  judg- 
ment file  had  been  signed  or  filed,  the  defendant  requested 
the  court  to  decree,  and  provide  in  the  judgment  file,  that  in 
case  Hammond  should,  within  a  reasonable  time  after  such 
conveyance  to  the  receiver  as  might  be  ordered  by  the  court, 
pay  or  cause  to  be  paid  to  the  receiver  the  sums  found  to  be 
due  to  the  plaintiff,  and  all  outstanding  bills,  costs,  and  ex- 
penses of  the  receivership,  then  the  receiver  should  not  sell 
the  patents  and  property,  but  should  convey  one  half  thereof 
to  the  plaintiff  and  the  other  half  to  the  defendant.  The 
court  declined  so  to  do.  The  defendant  assigned  this  as  one 
ground  of  error.  We  cannot  regard  the  refusal  as  an  error  in 
law.  Having  found  the  facts  set  out  in  the  complaint  to  be 
proved  and  true,  it  was  the  duty  of  the  court  to  so  frame  its 
decree  as  to  secure  to  the  plaintiff  the  relief  to  which  those 
facts  entitled  him.  And  while  this  ought  to  be  done  in  a  way 
to  be  the  least  burdensome  to  the  defendant,  he  cannot  re- 
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qnire  that  tlie  rights  of  the  plaintiff  be  sacrificed  to  his  con- 
venience. If  there  is  more  than  one  method  that  may  be 
adopted,  it  is  for  the  court,  in  the  exercise  of  its  discretion,  to 
select  that  one  which  on  the  whole  is  the  best.  And  such 
exercise  of  discretion  is  not  ground  for  error. 

As  to  the  nipper  patent,  the  objection  seems  to  have  been 
obviated  by  the  form  of  the  decree. 

There  is  no  error  in  the  judgment  appealed  from. 


Creditor's  Box  —  Equity  AwoiiiLARY  to  Law.  — Eqnity  is  ancillary  to 
the  law  in  aiding  creditors  by  jndgment  and  execution,  where  it  is  necessary 
for  their  satisfaction:  McLure  v.  Benceni,  2  Ired.  Eq.  513;  40  Am.  Dec.  437; 
but  a  creditor  is  not  entitled  to  aid  in  law  and  equity  at  the  same  time:  Mc- 
Oough  V.  fns.  Bank,  2  Ga.  151;  46  Am.  Dec.  382,  and  note;  see  extended 
note  to  Massey  v.  Oorton,  90  Am.  Dec.  288,  where  the  creditors'  bills  and 
proceedings  in  equity  in  aid  of  execution  are  discussed. 

Chancery  Courts  —  Power  to  Charge  Interest  of  One  of  Several 
Co-distributees. — The  interest  of  one  of  several  co-distributees  may  be 
charged  by  chancery  with  the  payment  of  a  judgment,  but  it  should  first  be 
set  apart  by  the  court:  Lang  v.  Brown,  21  Ala.  179;  56  Am.  Dec.  244;  and 
note. 

Creditor's  Bill — What  Property  Subject  to.  —  Every  species  of  prop- 
erty of  a  debtor,  including  debts,  choses  in  action,  and  equitable  rights,  may 
be  reached  by  creditor's  suit:  Edmeston  v.  Lyde,  1  Paige,  637;  19  Am. 
Deo.  454. 


Ameeioan   Casualty    Insurance    and    Security 
Company  v.  Fyler. 

[60  Connecticut,  418.] 

Pkacticb  —  Mandamus.  —  An  Alternative  Writ  of  Mandamus  Mtrar 
Snow  UPON  its  Face  a  clear  right  to  the  relief  demanded,  and  the 
material  facts  upon  which  the  applicant  relies  must  be  distinctly  set 
forth,  so  that  they  can  be  admitted  or  denied;  otherwise  the  writ  may 
be  quashed. 

Practice  —  Mandamus.  —  Objections  to  a  Writ  of  Mandamus,  whether 
of  form  or  of  substance,  may  be  taken  by  a»motion  to  quash. 

Mandamus  will  not  Issue  to  a  Public  Officer,  unless  the  duty  to  be 
enforced  by  it  is  the  performance  of  some  precise,  definite  act,  or  is 
one  of  a  class  of  acts  purely  ministerial  and  in  respect  to  which  the 
officer  has  no  discretion  whatever,  and  the  right  of  the  party  applying 
for  it  is  clear,  and  he  is  without  other  adequate  remedy. 

Masdamus  will  not  Issue  to  Control  an  Executive  Officer  in  dis- 
charging an  executive  duty  involving  the  exercise  of  discretion  or  judg- 
ment. 

Dbfinition.  —  A  Ministerial  Act  is  one  which  a  person  performs  in  a 
given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the  man- 
date of  legal  authority,  without  regard  to  the  exercise  of  lu«  own  jadg- 
ment  upon  the  propriety  of  the  act  being  done. 
▲m.  8t.  Kkp..  Vol.  XXV.  — 22 
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Mandamus  will  not  Issue  to  Compel  an  Executive  Cfficeb  to  perform 
an  act,  when  the  duty  of  performing  it  depends  on  the  construction 
of  a  statute,  and  the  officer  has  construed  it  as  not  requiring  him  to 
perform  the  act,  though  the  court  may  be  of  the  opinion  that  his  con- 
struction of  the  statute  is  incorrect. 

Mandamus  will  not  Issue  to  an  Insurance  Commissioner  to  compel  him 
to  admit  a  foreign  insurance  compauy  to  do  business  in  the  state,  if  he 
is  vested  by  the  statute  with  a  discretion  respecting  the  admission,  and 
has  construed  the  statute  as  not  requiring  him  to  admit  such  compauy, 
though  the  court  may  not  agree  with  him  in  his  construction  of  the 
statute. 

W.  F.  Henney  and  A.  L.  Shipman,  for  the  appellants. 
E.  D.  Rohbins,  for  the  appellee. 

Andrews,  C.  J.  The  plaintiff,  a  corporation  organized 
under  the  laws  of  the  state  of  Maryland,  applied  to  the  de- 
fendant, who  is  the  insurance  commissioner  of  this  state, 
for  permission  to  transact  in  this  state  insurance  business 
"  against  loss  and  damage  caused  by  accident  to  any  person 
or  property  arising  from  explosions  of  steam-boilers  or  other 
causes,  employers'  liability  insurance,  and  the  insurance  of 
the  fidelity  of  persons  employed  in  positions  of  trust."  Tiie 
defendant  heard  the  application,  and  at  the  request  of  the 
plaintiff  gave  a  second  hearing.  Then,  after  consideration, 
he  declined  to  grant  to  the  plaintiff  the  permission  it  had 
asked  for.  The  plaintiff  thereupon  made  application  to  the 
superior  court  for  a  writ  of  peremptory  mandamus,  command- 
ing the  defendant  to  admit  the  plaintiff  to  do  in  this  state  the 
kinds  of  business  above  mentioned.  The  defendant  accepted 
service  of  the  application  so  made  to  the  superior  court,  and 
that  application,  by  consent  of  all  the  parties,  has  been 
treated  as  the  alternative  writ. 

On  the  return  day,  the  defendant  came  into  court  and 
moved  that  the  alternative  writ  be  quashed.  The  court 
heard  argument,  and  indicated  that  the  motion  ought  to  be 
granted,  unless  the  writ  should  be  amended,  and  gave  the 
plaintiff  time  in  which  to  amend.  The  plaintiff  neglected  to 
make  any  amendment,  and  the  motion  was  granted.  The 
plaintiff  now  appeals  to  this  court. 

In  any  case  of  mandamus,  as  the  alternative  writ  is  the 
foundation  of  all  the  subsequent  proceedings,  it  must  show 
upon  its  face  a  clear  right  to  the  extraordinary  relief  de- 
manded, and  the  material  facts  on  which  the  plaintiff  relies 
must  be  distinctly  set  forth,  so  that  they  can  be  admitted  or 
denied.     If  it  does  not  do  this,  it  will  be  abated  or  held  in- 
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sufficient  on  a  motion  to  quash.  All  formal  objection  to  the 
writ  must  be  talsen  by  a  motion  to  quash:  Fuller  v.  Plainfield 
Academic  School,  6  Conn.  532.  And  objections  to  the  sub- 
stance may  be  so  taken:  Moses  on  Mandamus,  202-206; 
Shortt  on  Mandamus,  397;  High  on  Extraordinary  Legal 
Remedies,  sec.  522:  Commercial  Bank  of  Albany  v.  Canal 
Comm'rs,  10  Wend.  26;  State  v.  Lean,  9  Wis.  279. 

The  principle  upon  which  persons  holding  public  office 
may  be  compelled  by  a  writ  of  mandamus  to  perform  duties 
imposed  upon  them  by  law  has  been  pretty  clearly  defined 
and  strictly  adhered  to  in  numerous  cases  in  this  court  and 
in  courts  of  other  states:  Freeman  v.  Selectmen  of  New  Haven, 
34  Conn.  406;  Seymour  v.  Ely,  37  Conn.  103;  Batters  v.  Dun- 
ning,  49  Conn.  479;  Atwood  v.  Partree,  56  Conn.  80;  United 
States  V.  Black,  128  U.  S.  40;  United  States  v.  Windom,  137  U.  S. 
636;  Kendall  v.  United  States,  12  Pet.  524;  Decatur  v.  Paulding, 
14  Pet.  497;  United  States  v.  Guthrie,  17  How.  304;  Ilowland 
V.  Eldredge,  43  N.  Y.  457;  People  v.  Brennan,  39  Barb.  651; 
Smith  V.  Mayor  etc.  of  Boston,  1  Gray,  72. 

The  principle  set  forth  in  these  authorities  is,  that  a  writ  of 
mandamus  may  issue  where  the  duty  which  the  court  is  asked 
to  enforce  is  the  performance  of  some  precise,  definite  act,  or 
is  one  of  a  class  of  acts  purely  ministerial  and  in  respect  to 
which  the  officer  has  no  discretion  whatever,  and  the  right  of 
the  party  applying  for  it  is  clear  and  he  is  without  other  ade- 
quate remedy;  and  that  the  writ  will  not  issue  in  a  case  where 
the  effect  of  it  is  to  direct  or  control  an  executive  officer  in  the 
discharge  of  an  executive  duty  involving  the  exercise  of  dis- 
cretion or  judgment.  The  rule  is  stated  very  clearly  by  Mr. 
Justice  Bradley  in  United  States  v.  Black,  128  U.  S.  40.  He 
says:  "The  court  will  not  interfere  by  mandamus  with  the 
executive  officers  of  the  government  in  the  exercise  of  their 
ordinary  official  duties,  even  where  tl^ose  duties  require  the 
interpretation  of  the  law,  the  court  having  no  appellate  power 
for  that  purpose;  but  where  they  refuse  to  act  in  a  case  at  all, 
or  where,  by  a  special  statute  or  otherwise,  a  mere  ministerial 
duty  is  imposed  upon  them,  —  that  is,  a  service  which  they 
are  bound  to  perform  without  further  question,  ^ — ^  then,  if 
they  refuse,  a  mandamus  may  be  issued  to  compel  them." 
The  same  rule  is  given  in  High  on  Extraordinary  Legal 
Remedies,  sec.  42,  where  that  author  adds:  "Indeed,  so  jeal- 
ous are  the  courts  of  encroacliing  in  any  manner  upon  the 
discretionary  powers  of  public  officers,  that,  if  any  reasonable 
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doubts  exist  as  to  the  question  of  discretion  or  want  of  discre- 
tion, they  will  hesitate  to  interfere,  preferring  rather  to  extend 
the  benefit  of  the  doubt  in  favor  of  the  officer."  "A  minis- 
terial act  is  one  which  a  person  performs  in  a  given  state  of 
facts,  in  a  prescribed  manner,  in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to  or  the  exercise  of  his  own 
judgnT^nt  upon  the  propriety  of  the  act  being  done":  Flour- 
noy  V.  Cily  of  Jeferi>unvilley  17  Ind.  369;  79  Am.  Dec.  468. 

The  subject  of  insurance  engages  nearly  one  hundred  and 
forty  sections  of  the  General  Statutes,  and  covers  more  than 
thirty  pnges  of  the  statute-book.  All  these  sections,  taken 
together,  form  a  complete  and  symmetrical  branch  of  the 
executive  government  of  the  state,  which  in  common  speech 
is  called  the  insurance  department.  The  defendant  is  at  the 
head  of  that  department.  His  duties  are,  generally,  that  he 
'shall  see  that  all  the  laws  relating  to  insurance  companies 
are  faithfully  executed."  This  alone  vests  him  with  a  wide 
range  of  discretion  and  judgment. 

But,  in  addition  to  this  general  description  of  his  duties, 
there  are  repeated  sections  which  impose  upon  him  in  terms 
the  exercise  of  discretion.  Section  2822  vests  him  with  au- 
thority at  any  time  to  "  examine  into  the  methods  of  business 
of  any  company,  corporation,  association,  partnership,  or  com- 
bination of  persons  doing  any  kind  or  form  of  insurance  busi- 
ness in  this  state."  He  may  make  orders  binding  upon  such 
companies,  and  may  apply  for  an  injunction  to  control  their 
business,  or  for  the  appointment  of  a  receiver  to  wind  it  up. 
Sections  2829  to  2836  vest  him  with  discretionary  powers 
concerning  fire  and  marine  insurance  companies.  Sections 
2857  and  2858  give  him  like  powers  concerning  life  insurance 
companies.  By  section  2869  he  may  apply  for  a  receiver  for 
any  life  insurance  company  and  for  the  annulment  of  its 
charter.  By  section  2906  he  may  revoke  the  certificate  he 
has  issued  to  any  insurance  company  incorporated  by  any 
other  state,  upon  proof  of  its  unsoundness.  Section  2834 
gives  him  discretion  respecting  the  admission  of  fire  and 
marine  insurance  companies  into  this  state  to  do  business. 
Section  2846  relates  to  foreign  fire  insurance  companies,  sec- 
tion 2867  to  life  insurance  companies,  and  section  2898  to 
assessment  insurance  companies.  Throughout  all  these  sec- 
tions the  authority  given  to  the  defendant  is  administrative, 
or  quasi  judicial,  rather  than  ministerial:  Perry  v.  Reynolds^ 
53  Conn.  527. 
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It  is  admitted  that  there  is  no  statute  or  rule  of  law  that  in 
terms  makes  it  the  duty  of  the  defendant  to  admit  the  plain- 
tiff to  do  in  this  state  the  kinds  of  business  specified  in  its 
application.  If  it  is  his  duty  so  to  admit  the  plaintifif,  it 
is  because  such  duty  falls  within  the  ordinary  duties  of  his 
office;  and  this  must  be  gathered  from  the  construction  of  the 
insurance  statutes.  The  defendant  has  construed  these  stat- 
utes as  requiring,  or  at  least  as  authorizing,  him  to  refuse  the 
plaintifi's  application.  The  plaintifif  insists  that  such  con- 
struction is  wrong.  The  whole  contention  of  the  plaintiflf's 
counsel  is,  that  the  statutes  of  this  state  respecting  insurance, 
if  construed  in  the  light  of  the  policy  of  this  state  towards 
the  insurance  companies  of  other  states,  and  in  the  light  of 
state  comity,  would  make  it  the  duty  of  the  defendant  to 
grant  the  plaintifif's  request;  and  they  say  that  their  interpre- 
tation of  these  statutes  is  too  obviously  correct  to  admit  of 
dispute,  and  that  therefore  the  duty  which  they  ask  that  the 
defendant  should  perform  is  purely  a  ministerial  one.  This 
tjontention,  however,  involves  a  contradiction.  The  construc- 
tion of  a  statute  is  not  a  ministerial  act;  it  is  the  exercise  of 
judgment.  If  it  is  the  duty  of  the  defendant  to  admit  or  not 
to  admit  the  plaintifif  to  do  business  in  this  state  according  to 
the  interpretation  to  be  put  on  the  insurance  statutes,  then 
the  admitting  or  refusing  to  admit  involves  the  exercise  of  dis- 
cretion and  judgment.  It  is  precisely  the  same  kind  of  a  duty 
•which  selectmen  perform  in  respect  to  the  admission  of  elec- 
tors: Perry  v.  Reynolds,  53  Conn.  527;  or  assessors  in  respect 
to  the  liability  of  property  to  taxation:  Goddard  v.  Town  of 
Seymour,  30  Conn.  394.  It  is  not  a  purely  ministerial  act, 
and  a  mandamus  ought  not  to  issue. 

If  the  court  was  of  the  opinion  that  the  defendant's  con- 
fltruction  of  the  insurance  statutes  was  an  incorrect  one,  it 
could  not  interfere  by  way  of  mandamus.  That  would  be  to 
substitute  the  judgment  of  the  court Yor  the  judgment  of  the 
oflficer  appointed  by  law,  and  would,  in  efifect,  make  the  court 
the  insurance  commissioner  instead  of  the  defendant. 

"  If  a  suit  should  come  before  this  court  which  involved 
the  construction  of  any  of  these  laws,  the  court  certainly 
would  not  be  bound  to  adopt  the  construction  given  by  the 
head  of  a  department.  And  if  they  suppose  his  decisions  to 
be  wrong,  they  would,  of  course,  so  pronounce  in  their  judg- 
ment. But  their  judgment  upon  the  construction  of  a  law 
inust  be  given  in  a  case  in  which  they  have  jurisdiction,  and 
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in  which  it  is  their  duty  to  interpret  the  act  of  Congress,  in 
order  to  ascertain  the  right  of  the  parties  in  the  cause  before 
them.  The  court  could  not  entertain  an  appeal  from  the  de- 
cision of  one  of  the  secretaries,  nor  revise  his  judgment  in  any 
case  where  the  law  authorized  him  to  exercise  discretion  or 
judgment.  Nor  can  it,  by  mandamus^  act  directly  upon  the 
officer,  and  guide  and  control  his  judgment  or  discretion  in 
t'e  matter  committed  to  his  care,  in  the  ordinary  discharge 
ol  his  official  duties":  Decatur  v.  Paulding,  14  Pet.  497.  See 
also  United  States  v.  Guthriey  17  How.  284;  Commissioner  of 
Patents  v.  Whiteley,  4  Wall.  522;  Gaines  v.  Thompson,  7  Wall. 
347;  Freeman  v.  Selectmen  of  New  Haven,  34  Conn.  406. 

Tested  by  the  authorities  herein  brought  together,  it  is  plain 
that  the  alternative  writ  in  this  case  does  not  state  facts 
which  entitle  the  plaintiflF  to  a  peremptory  mandamus^  and 
that  the  motion  to  quash  was  properly  granted. 

There  is  no  error  in  the  judgment  appealed  from. 


Mandamus  —  Discretionary  Acts  —  Superintendent  op  Insurance.  — 
The  discretion  of  the  superintendent  of  insurance  in  granting  and  refusing, 
or  in  revoking,  licenses  to  insurance  companies  cannot  be  controlled  by  man* 
dainua:  Dwelling-house  etc.  Ins.  Co.  v.  Wilder,  40  Kan.  561;  compare  State  v. 
Barnes,  25  Fla.  298;  23  Am.  St.  Rep.  516,  and  note. 

Mandamus  will  not  Lie  to  Control  an  Executive  Officer  in  the  dis* 
charge  of  executive  duties  involving  the  exercise  of  discretion:  Hovey  v. 
State,  127  Ind.  588;  22  Am.  St.  Rep.  663,  and  note. 

Mandamus.  —  For  a  thorough  discussion  of  the  law  of  mandamus,  see  ex. 
tended  note  to  Dane  v.  Derby,  89  Am.  Dec.  728-742. 

Mandamus  —  Pleadings.  — As  to  the  form,  sufficiency,  and  effect  of  the 
pleadings  in  mandamus,  see  note  to  Dane  v.  Derby,  89  Am.  Dec.  741,  742. 
An  alternative  writ  of  mandamus  must  state  a  cause  of  action;  and  its  legal 
■ufficiency  may  be  tested  by  demurrer:  Wheeler  v.  Northern  Colorado  In; 
Co.,  10  Col.  5S2;  3  Am.  St.  Rep.  603.  A  petition  for  mandamus  cannot  be 
demurred  to,  but  must  be  assailed  by  a  motion  to  quash  it,  or  the  defects 
may  be  reached  by  return:  Dane  v.  Derby,  54  Me.  95;  89  Am.  Dec.  722; 
State  V.  Board  of  Equalization,  10  Iowa,  157;  74  Am.  Dec.  381. 

Definition  —  Ministerial  Act.  — A  ministerial  act  is  one  which  a  per- 
son performs  under  a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience 
to  the  mandate  of  legal  authority,  and  without  regard  to  or  exercise  of  his 
own  judgment  upon  the  propriety  of  the  act  being  done:  Flournoy  v.  Jeffev' 
$onviUe,  17  Ind.  169;  79  Am.  Dec.  468,  and  note  472,  473;  note  to  Hawkins 
r.  Oovernor,  33  Am.  Deo.  361,  362;  note  to  Mayor  v,  Morgan,  18  Am.  Dec 
186. 
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•    Warner  v.  Willoughby. 

[60  CONNECTICDT,  468.] 

Statute  op  Frauds  —  Promise  to  Pay  the  Debt  of  Anothbb. — A  promise 
by  the  owner  of  a  building  in  process  of  construction,  that  he  will  see  a 
subcontractor  paid  for  bis  work  if  the  original  contractor  does  not  pay 
him,  is  a  promise  to  pay  the  debt  of  another,  and  within  the  statute  of 
frauds,  though  the  subcontractor  is  entitled  to  file  a  lien  against  the 
building,  and  the  consideration  of  the  promise  is  forbearance  to  file  such, 
lien. 

C.  H.  Fowler,  for  the  appellant. 
E.  P.  Arvinef  for  the  appellee. 

Seymour,  J.  The  complaint  in  this  case  alleges,  in  sub- 
Btance,  that  one  Humphrey  contracted  to  erect  a  dwelling- 
house  for  the  defendant  on  the  defendant's  land.  On  the 
game  daj'  Humphrey  made  a  contract  with  the  plaintiff,  as- 
a  subcontractor,  to  do  the  mason-work  upon  the  house  for 
seven  hundred  dollars.  Before  the  plaintiff  began  to  work 
under  his  contract  he  informed  the  defendant  that  he  had 
made  it,  and  of  the  terms  thereof,  and  stated  that  he  should 
at  once  give  written  notice  to  him,  the  defendant,  that  he 
intended  to  claim  a  lien  for  the  services  he  should  render 
and  the  materials  that  he  should  furnish  in  performing  the 
contract,  and  should  file  a  mechanic's  lien  therefor  in  duo 
time  in  the  town  clerk's  office.  And  the  defendant  thereupon 
agreed  that  if  the  plaintiff  would  not  give  such  notice,  nor 
claim  nor  file  any  lien  upon  said  dwelling-house  and  the 
premises  on  which  the  same  stood,  for  services  rendered  and 
materials  furnished  by  him  in  the  construction  thereof,  he, 
the  defendant,  would  pay  him  the  contract  price  on  his  per- 
formance of  the  contract,  and  for  such  work  as  he  should  do 
on  the  house,  provided  the  same  was  not  paid  by  Humphrey, 
or  so  much  thereof  as  Humphrey  did  not  pay.  And  in  con- 
sideration thereof,  the  plaintiff  promised  the  defendant  that 
he  would  not  give  any  notice  of  siich  lien,  or  claim  or  file 
any  lien  upon  the  premises.  The  plaintiff  did  not  give  any 
notice  of  such  lien,  nor  claim  nor  file  any  lien  upon  the 
premises,  and  fully  performed  his  contract  with  Humphrey" 
Humphrey  paid  the  plaintiff  a  part  of  the  contract  price,  but 
has  never  paid  him  in  full,  and  the  defendant  refuses  to  pay 
the  balance  due  upon  the  same. 

The  finding  of  facts  gives  the  testimony  of  the  plaintiff 
and  his  son  respecting  the  agreement  between  the  plaintiflF 
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and  defendant.  The  plaintiff  testified  as  follows:  "I  said 
to  Mr.  Willoughby  that  I  ha'd  just  been  burned  by  Mr. 
Humphrey's  brother,  and  if  I  did  the  mason-work  to  that 
house  I  wanted  to  secure  myself,  and  be  sure  I  got  my  money 
when  I  got  the  work  completed,  and  that  the  law  provided 
for  a  subcontractor  that  I  should  file  a  notice  of  lien.  I 
asked  him,  I  says:  *  You  don't  want  a  lien  put  on  your  house, 
do  you? '  He  says:  '  No;  if  you  will  keep  off  your  lien  I  will 
see  that  you  have  your  pay.  The  money  all  comes  through 
my  hands.'  '  Well,'  I  says,  *  then,  Mr.  Willoughby,  I  won't 
put  on  the  lien.'"  The  plaintiff's  son  testified  to  the  same 
effect,  and  also  that  during  the  progress  of  the  work  he  heard 
the  defendant  say  he  was  perfectly  satisfied  with  the  way  the 
plaintiff  was  doing  his  work,  and  he  should  see  that  he  had 
his  pay;  and  that  when  the  work  was  nearly  completed,  the 
defendant  said:  '"  He  has  done  me  a  good  job  and  I  am  satis- 
fied, and  I  will  see  he  has  his  money,  and  when  it  comes  to 
Humphrey,  he  will  have  to  come  pretty  near  to  living  up  to 
the  contract." 

The  defendant  objected  to  the  testimony  of  the  plaintiff 
and  his  son,  which  was  all  that  the  plaintiff  offered  to  prove 
the  contract  and  the  terms  thereof,  on  the  ground  that  the 
promise  as  alleged  was  not  in  writing,  and  was  therefore 
within  the  statute  of  frauds.  The  court  overruled  the  objec- 
tion and  admitted  the  testimony,  and  the  defendant  excepted. 

The  defendant  denied  that  he  made  the  promise  alleged  in 
the  complaint  or  testified  to  as  aforesaid. 

Several  requests  to  charge  were  filed  by  the  defendant, 
which  were  not  complied  with.  The  court,  among  other 
things,  charged  the  jury  as  follows:  "If  you  find  that  it  was 
agreed  between  the  plaintiff  and  defendant  that  the  plaintiff 
should  not  file  a  lien  on  the  defendant's  house,  and  that  the 
defendant,  in  consideration  of  his  not  filing  a  lien,  should  see 
that  he  was  paid  for  his  work  upon  the  house,  —  that  is,  should 
pay  him  if  Mr.  Humphrey  did  not;  and  if  you  further  find 
that  the  plaintiff  did  not  file  the  lien  and  has  not  been  paid, — 
your  verdict  should  be  for  the  plaintiff  to  recover  the  balance 
remaining  due  him.  If  you  find  this  contract  to  have  been 
made, — that  is,  the  contract  which  the  plaintiff  has  testified 
to,  — it  is  not  necessary  that  it  should  be  in  writing.  If  in  con- 
sideration that  the  plaintiff  would  not  file  a  lien  the  defendant 
promised  to  see  the  plaintiff  paid,  that  contract  is  a  good  and 
valid  one.     If  this  contract  was  made,  and  the  plaintiff  did 
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not  file  a  lien,  and  was  not  paid  in  full  by  Humphrey,  the 

defendant  is  liable  for  the  balance." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  to 
recover  one  hundred  dollars  damages,  and  the  defendant 
appealed. 

A  number  of  reasons  for  appeal  are  assigned.  It  will  be 
BuflScient  if  we  notice  those  which  present  the  question 
whether  the  promise  sued  upon,  testified  to,  and  presented  to 
the  jury  by  the  court  as  a  valid  promise  was  within  the 
statute  of  frauds. 

It  seems  to  have  been  understood  by  the  parties  and  the 
court  alike  that  the  defendant  did  not  agree  that  if  the  plain- 
tiff would  forbear  proceedings  to  place  a  lien  upon  the  premises 
described,  the  defendant  would  pay  him  the  seven  hundred 
dollars,  or  any  part  thereof,  for  which  he  had  contracted 
to  do  the  work.  No  such  promise  is  alleged  or  testified  to. 
On  the  contrary,  the  promise  alleged  and  testified  to  is  sub- 
stantially the  promise  of  which  the  court  treated  in  its 
charge  and  instructed  the  jury  to  be  a  valid  and  binding  one, 
though  not  in  writing,  namely,  a  promise  to  see  the  plaintiff 
paid  for  his  work, —  to  pay  if  Mr.  Humphrey  did  not.  This 
is  clearly  not  a  direct  undertaking  to  answer  in  the  first  in- 
stance. It  was  not  understood  by  the  parties  that  Humphrey 
was  not  liable  to  pay  the  plaintiff  under  the  contract,  or  that 
his  liability  was  affected  by  the  undertaking  of  the  defendant. 
Humphrey  continued  liable,  and  in  fact  paid  a  large  part  of 
the  contract  price.  The  undertaking  upon  which  the  plain- 
tiff relied  was  that  of  a  person,  not  before  liable,  for  the  debt 
or  duty  of  another  who  continued  liable  to  pay  for  the  work 
performed  under  the  contract.  It  was  a  collateral  undertak- 
ing, and  within  the  statute  of  frauds. 

The  construction  of  the  statute,  and  especially  of  the, sec- 
ond clause  thereof,  has  been  so  recently^considered  in  Dillahy 
V.  Wilcox,  60  Conn.  71,  ante,  p.  299,  that  it  would  be  superflu- 
ous to  consider  it  at  any  length  here.  The  principles  there 
laid  down  are  decisive  of  this  case.  The  court  below  was 
wrong  in  holding,  upon  the  question  of  the  admissibility  of 
evidence  and  in  its  charge  to  the  jury,  that  it  was  not  neces- 
sary to  the  validity  of  the  contract  relied  upon  by  the  plain- 
tiff that  it  should  have  been  in  writing. 

There  is  error  2»  the  judgment  appealed  from,  and  a  new 
trial  is  ord^rW* 
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Statvts  ot  Frauds— Fboiiibi  to  Pat  thi  Debt  or  Akothib.  —  A 
promise  to  answer  for  the  debt  of  another  means  an  undertaking  by  a  person, 
not  before  liable,  for  the  purpose  of  securing  the  same  duty  for  which  th« 
party  for  whom  the  undertaking  is  made  continues  liable:  Packer  v.  Benton, 
25  Conn.  343;  95  Am.  Dec.  246,  and  extended  note;  Barkery.  BuekUn,  2  Denio, 
45;  43  Am.  Dec.  726,  and  note;  Anderson  v.  Davis,  9  Vt.  136;  31  Am.  Dec 
612,  and  note;  Farley  v.  Cleveland,  4  Cow.  387;  15  Am.  Dec.  387,  and  note; 
Sedgunek  v.  Bliss,  23  Neb.  617.  A  case  very  similar  to  the  principal  case  is 
OliBurk  r.  Jones,  85  Ala.  127. 
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McGiNNis  V,  Fernandes. 

[135  Illinois,  69.J 

Ejkcthent — Ownership  of  Gkowino  Crops. — As  between  the  snceess^ 
ful  plaintiff  ia  ejectment  and  the  defendant  or  his  tenant,  the  growing 
crop  is  a  part  of  the  realty,  and  belongs  to  the  plaintiff;  nor  will  the 
wrongful  act  of  defendant  or  his  tenant  in  severing  the  crop  from  the 
soil  destroy  such  ownership. 

Ejectment  —  Ownership  of  Growing  Crops. — The  fact  that  the  success- 
ful plaintiff  in  ejectment  may  have  his  action  for  mesne  profits  does  not 
affect  his  right  to  crops  grown  on  the  land  wrongfully  withheld  from 
him. 

Gross  and  Broadwell,  and  J.  F.  Barrows,  for  the  appellants. 

Greene  and  Humphrey,  for  the  appellee. 

Wilkin,  J.  On  April  21,  1886,  appellee  brought  an  action 
of  ejectment  against  D.  E.  McGinnis  and  others,  in  the  cir- 
cuit court  of  Sangamon  County,  claiming  the  lands  described 
in  his  declaration.  Thrqe  trials  were  had,  each  resulting  in 
favor  of  appellee,  and  on  the  last  (I^ovember  10,  1887),  judg- 
ment was  rendered  in  his  favor,  finding  that  he  owned  the 
premises  in  fee,  and  was  entitled  to  the  possession  thereof. 
From  this  judgment  said  McGinnis  appealed  to  this  courts 
which  appeal  remained  undetermined  until  November  14, 
1888,  when  the  judgment  of  the  circuit  court  was  aflBrmed. 
On  the  same  day  a  certified  copy  of  the  order  of  afiirmance 
was  filed  in  the  clerk's  office  of  the  circuit  court,  and  a  writ 
of  possession  issued.  On  the  next  day  the  writ  was  executed, 
by  placing  appellee  in  possession  of  the  premises.     In  March, 
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1888,  after  the  rendition  of  said  judgment  in  the  circuit  court, 
«nd  while  the  appeal  was  pending  here,  said  D.  E.  McGinnis 
leased  the  land  to  appellants,  his  sons,  who  took  possession 
and  raised  a  crop  of  corn  thereon.  This  corn,  at  the  time  of 
the  execution  of  the  writ  of  possession,  was  cut  up,  and  placed 
in  shocks  on  the  ground.  Appellee  refused  to  deliver  it  to 
appellants  on  demand,  and  they  thereupon  brought  this  suit 
in  replevin.  The  judgment  in  the  circuit  court  was  for  ap- 
pellee. Appellants  appealed  to  the  appellate  court  for  the 
third  district,  where  the  judgment  of  the  circuit  court  was 
^flBrmed. 

The  only  question  involved  in  the  case  is,  To  whom  did  the 
property  belong  at  the  time  this  suit  was  brought?  It  was 
expressly  decided  in  Altes  v.  Hinckler,  36  111.  275,  85  Am. 
Dec.  407,  that  as  between  the  successful  plaintifif  in  an  action 
of  ejectment  and  the  evicted  defendant,  growing  crops  are  a 
part  of  the  realty,  and  belong  to  the  plaintiff.  This  ruling 
rests  upon  the  fact  that  in  law  the  defendant  is  treated  as  a 
trespasser.  See  also  McLean  v.  Bovee,  24  Wis.  295;  1  Am. 
Rep.  185;  Rowell  v.  Klein,  44  Ind.  290;  15  Am.  Rep.  235,  and 
cases  cited. 

Appellants  cannot  claim  to  be  in  any  better  position  as  to 
the  corn  in  question  than  would  have  been  their  father  had 
he  raised  it.  They  were  wrong-doers  in  holding  possession  of 
the  land  and  cultivating  it.  They,  in  law,  have  no  better 
standing  than  had  Collins  in  Grotty  v.  Collins,  13  111.  567, 
or  than  did  Rogers  in  Simpkins  v.  Rogers,  15  111.  397.  Being 
trespassers,  appellants  had  no  right  to  plant  or  cultivate  the 
crop.  Therefore,  while  growing  or  standing  on  the  ground,  it 
belonged  to  the  owner  of  the  soil.  The  act  of  cutting  and 
shocking  it  was  also  the  act  of  trespassers.  The  growing  corn 
was  the  property  of  appellee.  The  wrongful  act  of  severing  it 
from  the  soil  could  not  destroy  that  ownership.  The  fact  that 
the  successful  plaintiff  in  ejectment  may  have  his  action  for 
mesne  profits  cannot  affect  his  right  of  ownership  to  crops 
grown  on  the  land  wrongfully  withheld  from  him.  That 
remedy  may  be  wholly  unavailing,  by  reason  of  the  insol- 
vency of  the  defendant. 

We  are  satisfied  with  the  conclusion  reached  by  the  appel- 
late court,  and  the  reasoning  by  which  it  is  sustained  in  the 
opinion  of  Justice  Wall. 

Judgment  aflfirmed. 
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Ejectment.  — Growino  Crops  are  a  part  of  the  realty,  and  as  between  th© 
Buccessfnl  plaintiff  and  the  evicted  defendant,  the  former  is  entitled  to  them, 
or  their  value:  Altea  v.  Hinckler,  36  111.  275;  85  Am.  Dec.  407;  Gardner  ▼. 
Kersey,  39  Ga.  664;  99  Am.  Dec.  484;  McLean  v.  Bovu,  24  Wis.  296;  1  Anw 
Rep.  185;  CarUale  v.  Kilkbrew,  89  Ala.  329. 


Bbidlbb  V,  Cranh. 

[135  Illinois,  92.] 

FBAUDXaKNT  CONVEYANCES  —  ASSIGNMENT  ABSOLUTE  IN  FOKX  IhTEHPEP 
AS  Secttritt.  —  Under  an  assignment  of  a  patent  right  absolute  in  form, 
but  intended  only  as  security  for  present  indebtedness  to  and  future 
advances  to  be  made  by  the  assignee,  he  will  take  as  a  mere  mortgagee, 
and  not  as  an  absolute  owner  of  the  patent,  as  against  the  creditors  of 
the  insolvent  assignor. 

Fraudulent  Conveyances  — Assignment  Containing  Secret  Trust. — 
The  effect  of  a  recorded  assignment  of  a  patent  right  absolute  in  form» 
and  based  upon  ample  consideration,  but  intended  merely  as  security 
for  money  advanced,  is  necessarily  to  mislead,  deceive,  and  defraud 
creditors  of  the  insolvent  assignor;  and  as  it  contains  a  secret  trust  iu 
his  favor,  it  is  fraudulent  and  void  as  against  them. 

Fraudulent  Conveyances,  when  Upheld  as  to  Consideration  Ad- 
vanced. —  Where  an  assignment  of  property  is  set  aside  solely  on  the 
ground  that  it  is  constructively  fraudulent  as  to  creditors,  it  will  be 
upheld  to  the  extent  of  the  actual  consideration,  and  be  vacated  only  as 
to  the  excess;  but  when  it  is  fraudulent  in  fact,  it  is  absolutely  void  ai 
to  creditors  of  the  assignor,  and  is  not  permitted  to  stand  for  any  pur* 
pose  of  reimbursement  to  the  assignee. 

Fraudulent  Conveyances  —  Guilty  Knowledge  or  Assignee. — Even 
though  an  assignee  of  property  pays  a  valuable  and  full  consideration, 
yet  if  the  assignor  assigns  for  the  purpose  of  defeating  the  claims  of  his 
creditors,  and  the  assignee  knowingly  assists  in  effectuating  such  fraudu- 
lent intent,  or  even  has  notice  thereof,  he  will  be  regarded  as  a  partici- 
pator in  the  fraud. 

Fraudulent  Conveyances  —  Proof  o*  Fraud.  —  Though  the  fact  that 
an  assignment  absolute  in  form  is  intended  merely  as  security  will 
only  justify  the  deduction  that  it  is  constructively  fraudulent,  yet  when 
the  fraudulent  assignee  claims  that  his  ownership  of  the  property  is 
absolute,  and  that  the  assignor  has  no  interest  therein,  it  affords  strong 
proof  of  actual  fraud. 

Fraudulent  Conveyances  —  Rights  of  Creditors  under  Assignment 
OF  Patent  Right.  — The  right  acquired  by  a  patentee  on  the  issue  of 
a  valid  patent  right  is  properly  subject  to  the  claims  of  creditors,  and 
may  be  reached  by  creditor's  bill;  and  when  the  patentee  assigns  the 
patent  to  a  fraudulent  assignee  with  intent  to  defraud  his  creditors,  and 
a  corporation  is  organized  on  the  basis  of  the  patent,  and  shares  of  stock 
are  issued  to  the  assignee  thereof,  such  shares  are  subject  to  the  claims 
of  the  creditors  of  the  insolvent  assignor. 

Practice  —  Error  without  Injury.  —  An  irregularity  consisting  in  enter- 
ing one  decree  as  applying  to  several  creditors'  bills,  when  a  sepcuratS- 
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decree  should  have  been  entered  on  each  bill,  is  error  without  injury, 
when  such  bills  were  against  the  same  parties,  involved  the  same  issues, 
and  were  by  consent  heard  together  upon  the  same  evidence  without 
consolidation,  and  affords  no  ground  for  reversaL 

O.  W.  Stanford,  for  the  appellant. 

H.  T.  Helm,  Lynn  Helm,  and  John  Lyle  King,  for  the  appel- 
lees. 

Baker,  J.  The  appellees,  Charles  S.  Crane,  John  T^yle 
King,  Henry  E.  Seelye,  and  Joseph  Pfirshing,  severally  recov- 
ered judgments  against  Albert  C.  Ellithorpe  for  the  respective 
sums  of  $7,932.30,  $2,033.67,  $824.62,  and  $200,  besides  costs, 
and  the  executions  issued  upon  such  judgments  were  returned 
*'  no  property  found."  They  thereupon  prosecuted  in  the  cir- 
cuit court  of  Cook  County  their  several  creditors'  bills  against 
said  Ellithorpe,  the  appellant,  Henry  Beidler,  the  Ellithorpe 
Safety  Air  Cushion  Company,  and  the  Ellithorpe  Air  Brake 
Company,  for  the  purpose  of  subjecting  to  the  payment  of 
their  respective  judgments  certain  shares  of  stock  in  the  two 
corporations  mentioned  that  stood  in  the  name  of  the  appel- 
lant, Beidler.  The  causes  were  heard  together,  and  a  single 
decree  was  entered.  The  decree  found  that  the  assignments 
made  by  Ellithorpe  to  Beidler  of  various  letters  patent  which 
had  been  issued  to  him,  said  Ellithorpe,  by  the  United  States 
paten t-oflBce,  for  air-cushions  and  for  air-brakes  to  be  used  in 
the  construction  and  operation  of  elevators  in  buildings,  and 
the  assignments  made  by  Beidler  of  certain  of  said  patents 
to  the  Ellithorpe  Safety  Air  Cushion  Company,  and  of  certain 
other  of  said  patents  to  the  Ellithorpe  Air  Brake  Company, 
and  each  of  which  said  patents  was  estimated  as  capital  in 
the  particular  company  to  which  it  was  so  assigned,  and 
shares  of  capital  stock  in  said  respective  corporations  issued 
therefor  to  said  Beidler,  as  against  appellees,  who  were  creditors 
of  said  Albert  C.  Ellithorpe,  were  fraudulent  and  void,  and 
subjected  the  shares  of  stock  into  which  the  patents  had  been 
converted,  and  which  were  held  by  Beidler,  to  the  payment  of 
the  judgments  above  mentioned.  From  the  decree  thus  ren- 
dered Beidler  appealed  to  the  appellate  court  for  the  first  dis- 
trict, and  there  was  there  a  judgment  of  aflirmance,  and  from 
that  judgment  he  took  this  second  appeal. 

The  contentions  of  appellees,  as  made  by  their  bills  of  com- 
plaint, were,  that  the  various  assignments  of  the  letters  patent 
were  made  by  and  through  the  procurement  of  Ellithorpe, 
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with  the  intent  to  hinder,  delay,  and  defraud  them,  and  pre- 
vent them  from  enforcing  the  payment  of  their  debts,  and 
with  the  intent  and  for  the  purpose  of  a  secret  trust  for  the 
benefit  of  said  Ellithorpe,  of  all  of  which  intents  Beidler  had 
knowledge,  and  that  he,  Beidler,  intentionally  participated 
and  aided  in  the  effectuation  of  such  designs. 

The  contention  of  the  appellant,  Beidler,  as  shown  by  his 
answers  and  in  his  own  testimony,  was,  that  the  sales  and 
assignments  made  by  Ellithorpe  to  him  of  the  patents  were 
absolute,  and  for  a  valuable  and  sufficient  consideration,  and 
that  he,  in  turn,  sold  and  assigned  them  to  the  corporations 
named,  and  that  neither  he  nor  the  corporations,  nor  either  of 
them,  held  either  the  patents  or  the  stock  for  the  use  or  benefit 
of  Ellithorpe,  and  that  the  latter  had  no  interest  whatever  in 
the  stock  of  either  corporation. 

Appellant  and  Ellithorpe  were  old  and  intimate  friends, 
and  their  wives  were  cousins.  The  former  was  a  man  of  large 
pecuniary  means,  while  the  latter  was  and  for  many  years 
had  been  hopelessly  and  notoriously  insolvent,  and  numerous 
executions  against  him  had  been  returned  nulla  bona.  Elli- 
thorpe was  a  man  of  considerable  inventive  genius,  and  had 
conceived  the  idea  of  constructing  at  the  bottom  of  the  elevator- 
shaft  an  air-tight  receptacle,  into  which  the  elevator-cab  would 
fit,  so  that,  as  it  entered,  a  cushion  of  air  should  be  formed 
and  gradually  arrest  the  fall  of  the  cab;  and  subsequently 
conceived  the  further  idea  of  an  air-brake,  by  means  of  which, 
in  case  of  an  accident,  the  rapid  fall  of  an  elevator-cab  could 
be  arrested  prior  to  the  time  it  should  reach  the  air-cushion 
at  the  bottom.  It  appears  from  the  evidence,  that,  commen- 
cing in  1877  and  continuing  for  a  number  of  years  thereafter, 
appellant  furnished  to  Ellithorpe  numerous  and  considerable 
sums  of  money,  which  were  used  by  the  latter  in  providing 
the  means  of  subsistence  for  himself  and  family  while  he  was 
engaged  in  developing  his  inventions,  and  in  the  payment  of 
the  expenses  incurred  in  his  experiments,  and  in  procuring 
his  patents,  and  in  creating  a  public  demand  for  his  devices. 
No  entries  were  made  of  these  advances  in  any  books  of  ac- 
count, but  the  evidence  shows  that  on  each  occasion  of  a 
borrowing,  or  shortly  thereafter,  a  promissory  note  due  one 
day  after  date  was  given  for  the  sum  furnished.     In  August, 

1879,  the  air-cushion  patent  was  obtained,  and  in  February, 

1880,  it  was  assigned  to  appellant;  and  the  air-brake  patent 
was  issued  October  11,  1881,  and  assigned  to  him  October  13, 
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1881.  Both  of  these  assignments  were  for  the  whole  interest 
in  the  respective  patents,  and  they  were  duly  recorded  in  the 
patent-office  at  Washington. 

It  is  manifest  from  the  proofs  that  at  the  times  when  the 
patents  were  assigned  they  were  not  sold  to  appellant,  but 
were,  at  most,  merely  pledged  to  him  as  security  for  the 
moneys  which  he  had  advanced.  The  fact  that  the  assign- 
ments, though  absolute  in  form,  were  only  by  way  of  secu- 
rity for  then  existing  indebtedness  and  for  future  advances  is 
virtually  conceded  by  both  Beidler  and  Ellithorpe  in  their 
testimony,  and  by  counsel  in  their  briefs  and  arguments.  It 
is  suggested,  however,  that  by  a  subsequent  arrangement  the 
transfer  of  the  patents  became  absolute,  by  the  surrender  to 
Ellitliorpe,  on  the  part  of  appellant,  of  forty-five  thousand 
dollars  or  more,  in  notes  of  the  former.  There  is  no  satisfac- 
tory evidence  of  such  an  agreement.  There  was  no  purcliase 
price  agreed  upon  for  the  patents,  or  either  of  them,  and  there 
was  no  valuation  placed  upon  them,  or  either  of  them,  by 
both  or  either  of  the  parties.  As  we  have  already  stated,  El- 
lithorpe was  insolvent,  and  there  were  numerous  judgments 
against  him,  and  for  large  amounts,  and  there  is  no  testimony 
proving,  or  even  tending  to  show,  that  forty -five  thousand  dol- 
lars was  a  fair  and  reasonable  valuation  to  place  upon  the 
patents.  Besides  this,  there  are  serious  conflicts  between  the 
testimony  of  the  two  parties  in  regard  to  the  supposed  arrange- 
ment, not  the  least  of  which  are,  that  while  one  of  them  states 
that  it  was  in  settlement  of  all  advances  to  the  date  it  was 
made,  the  other  testifies  that  it  did  not  extinguish  all  of  the 
indebtedness  existing  at  such  date;  and  that  while  Ellithorpe 
testifies  that  the  settlement  and  surrender  of  the  vouchers  was 
in  January,  1882,  appellant  places  such  surrender  in  the  spring 
of  1885,  and  after  the  filing  of  the  creditors'  bills  now  under 
consideration.  We  cannot,  under  the  evidence,  hold  other- 
wise than  that  appellant  not  only  was,  at  the  times  of  the  as- 
signments of  the  patents,  but  still  continues  to  be,  the  mere 
mortgagee  or  pledgee  of  such  patents,  and  never  was,  and  is 
not  now,  the  absolute  owner  thereof. 

A  conveyance  of  property  which  is  absolute  upon  its  face, 
but  which  is  really  intended  as  a  mortgage  or  security,  is  well 
enough  as  between  the  parties,  but  the  settled  doctrine  is,  that 
such  a  transfer  of  property  is  fraudulent  and  void  as  to  cred- 
itors. Here,  the  assignments  of  the  patents  were  absolute  in 
form,  and  were  duly  recorded  in  the  patent-office,  and  they 
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imported  unconditional  sales.  Hence  their  natural  and 
necessary  effect  was  to  mislead,  deceive,  and  defraud  creditors. 
They  were,  in  substance  and  in  fact,  the  creation  of  secret 
trusts  for  the  benefit  of  the  assignor,  and,  as  such,  frauds 
upon  the  rights  of  those  to  whom  he  was  justly  indebted. 
Even  if  we  should  assume  that  the  transfers  were  for  valuable 
and  ample  considerations,  and  were  not  as  matter  of  fact 
intended  to  accomplish  covinous  and  dishonest  purposes,  yet, 
as  there  were  trusts  which  were  not  disclosed  by  the  writings, 
and  were  therefore  secret  trusts,  it  follows  that  the  law  itself 
regards  the  transactions  as  lacking  the  element  of  good  faith, 
and  conclusively  infers  fraud,  and  that  the  courts  are  bound 
so  to  pronounce:  Lukins  v.  Aird,  6  Wall.  78;  Metropolitan 
Bank  v.  Godfrey,  23  111.  579;  Moore  v.  Wood,  100  111.  451; 
Hurd  V.  Ascherman,  117  111.  501;  Blennerhassett  v.  Sherman, 
105  U.  S.  117.  There  is  no  question,  then,  but  that  the  as- 
signments were  constructively  fraudulent. 

It  is  urged  that  there  was  error  in  the  decree  of  the  circuit 
court,  in  that  it  did  not  prefer  the  claim  of  appellant  to  the 
amount  of  the  moneys  by  him  actually  advanced  and  paid  for, 
and  on  account  of  the  several  patents  in  the  record  named, 
over  and  as  against  the  claims  and  demands  of  the  several 
appellees.  It  is  without  doubt  the  rule  in  equity,  that  where 
a  conveyance  or  transfer  of  property  is  set  aside  solely  upon 
the  ground  that  it  is  constructively  fraudulent  as  to  creditors, 
it  will  yet  be  upheld  to  the  extent  of  the  actual  consideration, 
and  be  vacated  only  as  to  the  excess:  Phelps  v.  Curis,  80  111. 
109;  Lobstein  v.  Lehn,  120  III.  549.  The  difficulty,  however, 
with  this  claim  of  appellant  is,  that  both  the  circuit  and  the 
appellate  courts  have  found  that  the  deeds  of  assignment  by 
which  the  letters  patent  were  transferred  were  fraudulent  in 
fact,  as  well  as  from  mere  implication  of  law,  and  that  we, 
after  a  very  careful  examination  of  all  the  evidence  found  in 
the  record,  concur  in  that  view.  A  transfer  of  property  must 
not  only  be  upon  a  good  consideration,  but  it  must  also  be 
bona  fide.  Even  though  the  grantee  or  assignee  pays  a  valu- 
able, adequate,  and  full  consideration,  yet  if  the  grantor  or 
assignor  sells  for  the  purpose  of  defeating  the  claims  of  his 
creditors,  and  such  grantee  or  assignee  knowingly  assists  in 
effectuating  such  fraudulent  intent,  or  even  has  notice  thereof, 
he  will  be  regarded  as  a  participator  in  the  fraud,  for  the  law 
never  allows  one  man  to  assist  in  cheating  another:  Bump  on 
Fraudulent  Conveyances,  2d  ed.,  197  et  seq.     A  deed  fraudu- 

Ah.  St.  Kbp.,  Vol.  XXY.  —  23 
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lent  in  fact  is  absolutely  void  as  against  creditors,  and  is  not 
permitted  to  stand  for  any  purpose  of  reimbursement  or  in- 
demnity: Lobstein  v.  Lehn,  120  111.  549;  Phelps  v.  Curts,  80 
111.  109. 

In  the  case  of  Sands  v.  Codwise,  4  Johns.  536,  598,  599,  4 
Am.  Dec.  305,  it  was  said  by  Chancellor  Kent:  "A  fraudulent 
conveyance  is  no  conveyance  as  against  the  interest  intended 

to  be  defrauded It  is  impossible  that  those  deeds  can 

be  permitted  to  stand  as  a  security,  if  they  are  to  be  adjudged 

void  ah  initio I  presume  there  is  no  instance  to  be  met 

with  of  any  rfeimbursement  or  indemnity  afforded  by  a  court 
of  chancery  to  a  particeps  criminis,  in  a  case  of  positive  fraud. 
....  It  is  fit  and  proper  that  this  result  should  take  place,  as 
a  contrary  course  might  afford  countenance  to  fraud  by  giving 
it  a  partial  effect.  It  would  not  become  a  court  of  equity  to 
take  a  single  step  to  save  harmless  a  party  detected  in  a  fraud- 
ulent combination  to  cheat.  No  right  can  be  deduced  from 
an  act  founded  in  actual  fraud."  See  also  Wait  on  Fraudu- 
lent Conveyances,  sec.  162. 

The  statute  makes  void  all  conveyances  and  assignments 
made  with  the  intent  to  delay,  hinder,  or  defraud  creditors  of 
their  just  and  lawful  claims,  and  the  instruments  of  assign- 
ment are  not  purged  of  the  fraud  because  there  was  a  real  and 
bona  fide  indebtedness,  to  some  amount,  due  from  Ellithorpe 
to  appellant:  Merry  v.  Bosticick,  13  111.  398;  54  Am.  Dec.  434; 
Reed  v.  Noxon,  48  111.  323. 

We  have  already  announced  our  conclusion  that  the  assign- 
ments of  the  letters  patent  were  fraudulent  in  fact.  There  are 
several  matters  disclosed  by  the  record  which  impel  us  to  the 
inference  of  fraud,  and  that  appellant  was  a  participator  in  the 
fraud  of  his  assignor.  While  the  circumstances  that  the  as- 
signments were  in  form  absolute,  and  in  reality  only  securities, 
would  not  justify  a  deduction  more  prejudicial  to  appellant 
than  that  they  were  constructively  fraudulent,  yet  when,  as 
in  this  case,  the  fraudulent  assignee,  as  against  the  creditors 
of  the  assignor  who  are  seeking  to  ascertain  and  enforce  their 
equitable  rights,  claims,  both  in  his  answer  and  in  his  testi- 
mony, that  his  ownership  of  the  assigned  property'-  is  absolute, 
and  that  the  assignor  has  no  interest  whatever  therein,  it  af- 
fords strong  proof  of  actual  fraud.  The  evidence  satisfactorily 
shows  the  fraudulent  fabrication  of  notes  for  large  sums  of 
money,  and  the  manifest  purpose  of  such  fabrication  was  to 
create  a  fictitious  indebtedness  that  would  defeat  the  collection 
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of  their  demands  by  the  creditors  of  the  insolvent  debtor. 
These  counterfeit  instruments  were  not  only  traced  to  the 
possession  of  appellant,  but  were  claimed  by  him  at  the  hear- 
ing as  evidences  of  real  indebtedness.  In  consideration  of  the 
subsequent  assignment  by  appellant  of  one  of  the  patents  to 
the  Ellithorpe  Air  Cushion  Company,  he  received  1,267  out  of 
the  2,000  shares  into  which  the  capital  stock  of  that  company 
was  divided;  and  in  consideration  of  the  assignment  by  him 
of  the  other  of  said  patents  to  the  Ellithorpe  Air  Brake  Com- 
pany, there  were  issued  to  him  certificates  of  paid-up  stock 
for  975  of  the  1,000  shares  into  which  the  capital  stock  of  this 
last-named  corporation  was  divided.  Ellithorpe  is  the  super- 
intendent of  one  company  and  the  manager  of  the  other,  and 
he  and  his  sons  and  his  son-in-law  form  a  majority  of  the 
directory  of  each. 

Without  going  further  into  details  in  respect  to  these  cor- 
porations, we  may  say  that  we  fully  concur  in  that  which  was 
said  by  the  appellate  court  in  their  opinion,  that  the  evidence 
shows  that  Ellithorpe  controlled  the  disposition  of  the  patents 
after  they  were  assigned  to  appellant,  organized  the  corpora- 
tions, and  had  Beidler  assign  the  patents  to  such  corporations; 
and  although  the  shares  of  stock  stood  in  Beidler's  name,  yet 
Ellithorpe  not  only  controlled  their  affairs,  but  enjoyed,  pub- 
stantially,  all  the  benefits  of  their  operations.  Appellant  tes- 
tifies that  during  the  time  of  the  transactions  here  involved 
he  had  no  information  in  respect  to  Ellithorpe  being  in  debt, 
or  in  regard  to  his  solvency  or  insolvency.  In  view  of  the 
notorious  and  long-continued  insolvency  of  Ellithorpe,  and  of 
the  relations  which  existed  between  the  parties,  and  of  the 
other  evidence  found  in  this  record,  we  think  that  these  state- 
ments are  entitled  to  no  weight  whatever.  We  find  many 
other  circumstances  corroborative  of  the  view  which  we  have 
taken  of  the  facts  of  the  case,  such  as  the  destruction  by  ap- 
pellant of  his  paid  and  returned  checks  on  the  bank,  and  of 
the  stubs  of  his  check-books,  the  unreasonableness  and  incon- 
sistencies of  the  account  which  he  gives  of  his  transactions 
with  Ellithorpe,  and  the  contradictions  between  his  testimony 
and  that  of  Ellithorpe,  etc.;  but  it  is  useless  to  multiply  words 
in  regard  to  the  matter. 

The  right  acquired  by  a  patentee  on  the  issue  of  a  valid 
patent  is  properly  subject  to  the  claims  of  creditors,  and  may 
be  reached  by  creditor's  bill;  and  when  the  patentee  transfers 
the  patent  with  intent  to  defraud  his  creditors,  and  a  corpo- 


356  Beidler  v.  Crane.  [Illinois^ 

ration  is  organized  on  the  basis  of  the  patent,  and  shares  of 
stock  are  issued  to  the  assignee  of  the  patent,  such  shares  of 
stock  are  subject  to  the  claims  of  the  creditors,  as  they  repre- 
sent the  thing  fraudulently  transferred:  Gillett  v.  Bate,  8& 
N.  Y.  87. 

It  is  urged  that  the  circuit  court  erred  in  rendering  a  single 
decree,  and  in  not  entering  separate  and  distinct  decrees  in 
the  several  causes  named  in  the  record.  The  several  cred- 
itors' bills  presented  substantially  the  same  issues,  and  by 
consent  and  agreement  of  parties  they  were  heard  together, 
and  upon  the  same  evidence,  and  without  objection,  a  single 
decree  was  entered.  The  orders  made  setting  the  several 
causes  for  hearing  together  were  not,  strictly  speaking,  orders 
of  consolidation.  Correct  practice  would  have  required  the 
rendition  of  separate  decrees.  But  it  is  not  perceived  that 
appellant  was  damnified  by  the  entry  of  a  single  decree,  and 
the  objection  goes  to  mere  matter  of  form,  and  not  of  sub- 
stance, and  aflfords  no  sufficient  ground  for  reversal. 

Some  other  objections  are  urged  to  the  decree,  but,  in  our 
opinion,  they  are  without  merit,  and  do  not  require  special 
notice. 

The  judgment  of  the  appellate  court  is  affirmed. 


Conveyance  Absoltitb  in  Form  Intendbd  as  Security.  — A  conveyance 
fraudulent  as  to  creditors  may  be  allowed  to  stand,  when  it  is  intended  sim- 
ply as  security  for  money  advanced:  Philbrick  v.  O'Connor,  15  Or.  15;  3  Am. 
St.  Rep.  139,  and  note;  Evam  v.  Laughton,  69  Wia.  138;  Sawyer  v.  Brad- 
thaw,  125  111.  440. 

Fraudulent  Conveyance  —  Who  mat  Avoid.  —  A  conveyance  which  is 
fraudulent  and  void  as  to  creditors  may  be  good  as  between  the  parties:  Bell 
T.  Wibon,  52  Ark.  171;  McElroy  v.  Miner,  133  111.  156.  See, note  to  McCuU 
loch  v.  Hutchinson,  32  Am.  Dec.  776. 

Fraudulent  Conveyance  Containing  Secret  Trust  —  Effect  of.  — 
When  a  conveyance  is  made  upon  a  secret  trust,  or  upon  some  reservation 
in  favor  of  the  grantor,  the  knowledge  and  intent  of  the  grantee  is  immate- 
rial, and  the  conveyance  will  be  set  aside:  Lyons  v.  Leahy,  15  Or.  8;  3  Am. 
St.  Rep.  133,  and  note;  McCuUoch  v.  Hutchinwn,  7  Watts,  334;  32  Am.  Dec 
776,  and  note. 
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[135  Illinois,  248.] 

Conviction  ot  Thief  not  Necessary  to  Sustain  Pbosecution  for  Butino 
Stolen  Propkbty  for  Gain.  —  Under  the  Illinois  gtatute,  the  offenso 
of  receiving,  or  buying,  or  aiding  in  concealing  stolen  property  for  gain, 
or  to  prevent  the  owner  from  repossessing  himself  thereof,  with  knowl- 
edge that  it  has  been  stolen,  is  made  a  substantive  crime,  subject  to 
pnnishment,  without  reference  to  the  trial  or  conviction  of  the  person 
committing  the  larceny. 

Buying  Stolen  Property  for  Gain.  — To  secure  conviction  for  buying 
stolen  property  for  gain,  the  name  of  the  thief,  or  of  the  person  from 
whom  the  defendant  received  or  bought  the  stolen  property,  not  being 
matter  necessary  to  the  identification  of  the  offense,  need  not  be  alleged 
or  proved;  but  where  the  pleader  unnecessarily  alleges  the  commission 
of  the  larceny  by  a  particular  person,  or  that  the  property  was  bought 
or  received  of  a  particular  person,  the  allegation  becomes  matter  of 
description,  and  must  be  proved  as  laid. 

JLaboeny.  — The  Possession  of  Stolen  Property  almost  immediately  after 
the  larceny  raises  a  presumption  of  guilt,  which,  if  not  rebutted,  will 
warrant  a  conviction  of  the  larceny. 

Buying  Stolen  Property  for  Gain  —  Evidence  of.  —  To  convict  of  buy- 
ing stolen  property  for  gain  when  the  buying  is  admitted,  the  state 
must  prove  the  guilty  knowledge  of  the  accused  that  the  property  was 
stolen  at  the  time  of  the  purchase.  This  may  be  shown  by  proof  of 
attending  facts  and  circumstances,  from  which,  by  the  common  under- 
standing and  experience  of  men,  the  inference  of  the  fact  arises;  as,  that 
the  purchase  was  for  much  less  than  the  real  value;  that  the  accused 
denied  that  the  property  was  in  his  possesssion,  or  concealed  it;  his  fail- 
ure to  make  reasonable  explanation;  the  evil  reputation  of  the  person 
from  whom  purchased  or  received,  or  the  like. 

Buying  Stolen  Property  for  Gain  —  Guilty  Knowledge.  —  To  convict 
of  buying  stolen  property  for  gain,  the  guilty  knowledge  of  the  theft 
possessed  by  the  accused  at  the  time  of  the  purchase  need  not  be  that 
actual  or  positive  knowledge  which  one  acquires  by  personal  observation 
of  the  fact.  It  is  suflBcient  if  the  circumstances  were  such,  accompanying 
the  transaction,  as  to  make  the  accused  believe  that  the  goods  had  been 
stolen. 

BvTiNO  Stolen  Property  for  Gain.  —  To  Convict  of  buying  stolen  prop- 
erty for  gain,  the  guilty  knowledge  of  the  accused  of  the  theft  at  the 
time  of  purchase  is  the  gist  of  the  offense,  and  must  be  alleged,  proved, 
and  found  by  the  jury  as  a  fact;  but  in  fiiading  such  fact  the  jury  will 
be  justified  in  presuming  that  the  accused  acted  rationally,  and  that 
whatever  would  convey  knowledge  or  induce  belief  in  the  mind  of  a 
reasonable  person  would,  in  the  absence  of  countervailing  evidence,  be 
flnfficient  to  apprise  the  accused  of  the  like  fact,  or  induce  in  his  mind 
the  like  impression  and  belief. 

Thomas  F.  Tipton  and  Charles  M.  Pierce,  for  the  plaintiff  in 
error. 

George  Hunt,  attorney-general,  E.  H.  Miner,  state's  attorney, 
and  E.  McConnell,  assistant  staters  attorney,  for  the  people. 
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Shope,  J.  Plaintiff  in  error  was  indicted,  in  the  McLean 
circuit  court,  for  feloniously  buying,  for  his  own  gain,  of  one 
William  Watson,  a  diamond  ring  of  the  value  of  sixty  dollars, 
the  goods  and  chattels  of  Josephine  John,  knowing  that  the 
same  had  been  feloniously  and  burglariously  stolen  by  the 
said  William  Watson.  Upon  the  trial,  the  jury  rendered  a 
verdict  of  guilty,  finding  the  value  of  the  property  to  be  thirty- 
five  dollars,  and  fixing  his  punishment  at  confinement  for 
one  year  in  the  penitentiary.  Motion  for  new  trial  was  over- 
ruled, and  the  defendant  sentenced  on  the  verdict. 

The  evidence  shows  that  on  Sunday  night,  "just  before 
Thanksgiving"  Day,  A.  D.  1888,  while  the  family  were  at 
church,  the  house  of  Thomas  John,  in  said  county,  was  bur- 
glariously entered,  and  a  solitaire  diamond  ring,  the  property 
of  Josephine  John,  was  stolen.  The  value  of  the  ring  is  shown 
to  be  between  thirty-five  and  sixty  dollars.  The  corpus  delictiy 
the  larceny,  is  clearly  established,  and  also  that  the  larceny 
was  committed  at  the  time  of  the  burglary. 

By  the  statute  (Crim.  Code,  sees.  239,  241),  the  offense  of 
receiving  or  buying  stolen  property,  or  aiding  in  concealing 
the  same  for  gain,  or  to  prevent  the  owner  from  repossessing 
himself  thereof,  with  knowledge  that  it  has  been  stolen,  is 
made  a  substantive  crime,  subject  to  punishment,  without 
reference  to  the  trial  or  conviction  of  the  person  committing 
the  larceny;  and  the  name  of  the  thief,  or  of  the  person  from 
whom  the  defendant  received  or  bought  the  stolen  property, 
not  being  matter  necessary  to  the  identification  of  the  offense, 
need  not  be  alleged  or  proved.  But  where  the  pleader,  although 
unnecessarily,  alleges  the  commission  of  the  larceny,  or  bur- 
glary, or  robbery,  by  a  particular  person,  or  that  the  property 
was  bought  or  received  of  a  particular  person,  the  allegation 
becomes  matter  of  description,  and  must  be  proved  as  laid: 
Bishop's  Crim.  Proc,  982;  3  Chitty's  Crim.  Law,  991,  and 
authorities  cited. 

The  date  of  the  larceny  is  fixed  as  on  Sunday  night,  "just 
before  Thanksgiving  Day,"  in  November,  1888,  no  witness 
seeming  able  to  give  the  precise  day.  It  is  shown  by  the  tes- 
timony of  two  witnesses,  that  in  November,  1888,  William 
Watson,  the  person  charged  with  the  larceny,  had  the  stolen 
ring,  which  the  witnesses  identify,  in  his  possession,  and  sold  it 
to  plaintiff  in  error.  The  defendant  below,  Huggins,  testified 
that  he  bought  the  ring  of  said  Watson  for  ten  dollars  "  about 
a  week  before  Thanksgiving  "  in  1888;  that  Watson  was  thea 
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wearing  the  ring  and  claiming  it  as  his  own.  It  is  clear, 
therefore,  that  Watson,  almost  immediately  after  the  larceny, 
was  in  the  possession  of  the  stolen  property,  and  the  presump- 
tion of  fact  arising  from  such  possession,  unexplained,  would 
have  warranted  his  conviction  of  the  burglary  and  larceny. 
No  explanatory  proof  occurs  in  this  record,  and  we  think  the 
jury  were  justified  in  finding  the  allegations  of  the  indictment, 
in  this  respect,  sustained  by  the  evidence. 

The  buying  of  the  stolen  property  is  admitted,  but  it  was 
necessary  in  this  case,  there  being  no  count  for  concealing  or 
aiding  in  the  concealment  of  the  property,  for  the  people  to 
prove  the  guilty  knowledge  of  the  defendant  at  the  time  of  the 
purchase,  —  that  is,  that  he  then  had  knowledge  that  the  prop- 
erty was  stolen  property.  It  rarely  happens  that  direct  and 
positive  proof  of  the  guilty  knowledge  is  attainable,  unless  the 
thief  be  produced  for  that  purpose.  It  is  therefore,  ordinarily, 
to  be  shown  by  proof  of  attending  facts  and  circumstances, 
from  which,  by  the  common  understanding  and  experience  of 
men,  the  inference  of  the  fact  arises.  Thus  numerous  cir- 
cumstances may  be  shown;  as,  that  the  purchase  was  for  much 
less  than  the  real  value;  that  the  defendant  denied  that  the 
property  was  in  his  possession,  or  concealed  it;  his  failure  to 
make  reasonable  explanation;  the  evil  reputation  of  the  per- 
son from  whom  purchased  or  received,  and  the  like:  Bishop's 
Crira.  Proc.,991;  Wharton's  Crim.  Law,  983,  and  cases  cited. 
The  knowledge  of  the  theft  need  not  be  that  actual  or  positive 
knowledge  which  one  acquires  by  personal  observation  of  the 
fact.  "  It  is  sufficient  if  the  circumstances  were  such,  accom- 
panying the  transaction,  as  to  make  the  prisoner  believe  the 
goods  had  been  stolen":  Bishop's  Crim.  Law,  1138;  Whar- 
ton's Crim.  Law,  984.  If  he  purchase  or  receive  the  goods 
with  a  belief  that  they  are  stolen,  he  will  be  held  to  have  had 
that  knowledge  required  by  the  statute. 

The  knowledge  of  the  prisoner,  ir\  this  sense,  is  the  gist  of 
the  offense,  and  must  be  found  by  the  jury  as  a  fact.  In  de- 
termining whether  the  fact  existed,  the  jury  will  be  justified 
in  presuming  that  the  prisoner  acted  rationally,  and  that 
whatever  would  convey  knowledge  or  induce  belief  in  the 
mind  of  a  reasonable  person  would,  in  the  absence  of  coun- 
tervailing evidence,  be  sufficient  to  apprise  the  prisoner  of 
the  like  fact,  or  induce  in  his  mind  the  like  impression  and 
belief. 

An  examination  of  the  evidence  in  this  record  will  carry 
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conviction,  it  seems  to  us,  to  any  unbiased  mind,  of  the  guilt 
of  this  defendant.  He  knew  the  negro  man  Watson  had  been 
in  the  penitentiary.  He  was  himself  without  means  or  busi- 
ness, and,  meeting  Watson,  saw  the  ring  in  his  possession, 
and  upon  Watson's  offer  to  sell,  bought  it  at  one  fourth  or 
one  fifth  of  its  value.  No  questions  were  asked  or  inquiries 
made  as  to  where  or  how  Watson  procured  it,  or  as  to  its  value. 
Nor  does  it  appear  that  any  price  other  than  that  paid  was 
asked,  or  that  its  value  was  talked  of  between  the  purchaser 
and  seller.  The  ring  was  purchased  for  ten  dollars  by  de- 
fendant, seven  dollars  of  which  was  paid  on  the  night  of  the 
purchase,  by  Mary  Stoner,  and  the  rest  was  to  be  paid  when 
the  defendant  got  it.  A  few  days  afterward,  the  three  dollars 
was  paid  by  the  defendant,  and  the  witness  Stevens  testifies 
it  was  for  the  balance  on  a  diamond  ring  sold  by  Watson  to 
the  defendant.  The  defendant  then,  as  he  saj'S,  gave  the  ring 
to  Mary  Stoner,  and  that  subsequently  he  took  it  and  pawned 
it  to  Em  Smith  for  $1.75,  and  testifies  that  he  never  saw  it 
afterwards.  However,  about  the  first  day  of  January,  1890, 
a  warrant  was  issued  for  the  arrest  of  the  defendant  and  his 
mother,  and  to  prevent  the  mother's  arrest,  who,  the  defend- 
ant said,  knew  nothing  about  the  ring,  he  produced  the  ring 
and  surrendered  it  to  the  officers.  It  is  true,  he  testifies  that 
he  got  it  of  Mary  Stoner;  but  if  that  was  so,  the  fact  remains 
that  he  knew  where  it  was,  and  produced  it.  Mary  Stoner 
was  upon  the  witness-stand,  but  was  not  asked  to  corroborate 
his  statement. 

About  the  1st  of  December,  1889,  suspicion  having  attached 
to  the  defendant,  Joseph  W.  Franks  went  to  him,  and  told  the 
defendant  he  understood  he  had  some  rings.  The  defendant 
thereupon  showed  some  rings,  but  not  the  one  in  question. 
This  witness  testifies:  "Then  I  explained  to  him  what  kind 
of  a  ring  I  wanted.  It  was  a  diamond  ring  with  one  set, — 
solid  gold  ring,  and  run  down  square  on  the  bottom.  I  ex- 
plained to  him  what  kind  of  a  ring  it  was,"  and  that  it  was 
stolen  from  Mr.  John.  The  witness  then  testifies:  "  We  talked, 
and  he  said  he  did  n't  know  anything  about  such  a  ring."  The 
officer  then  asked  him  to  see  if  he  could  find  out  about  it,  and 
he  promised  to  do  so.  On  the  next  evening  he  met  Franks, 
and  told  him  he  had  not  had  time  to  see  any  one  he  wanted 
to  see.  Franks  told  him  to  see  his  parties,  and  they  met 
again  on  the  following  evening.  He  then  said  he  had  tried, 
but  could  n't  hear  anything  about  such  a  ring.     A  few  days 
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afterwards,  Frants  told  the  defendant  that  he  (Franks)  knew 
he  had  the  ring,  —  he  had  bo  understood,  and  was  sure  of  it. 
Defendant  then  again  asked  for  a  description  of  the  ring,  and 
upon  its  being  again  given,  he  said  he  did  have  it,  —  that  he 
bought  it  of  Watson.  Upon  being  asked  where  the  ring  was, 
he  said  he  had  sold  or  pawned  it  to  a  girl  by  the  name  of 
Smith,  for  $1.75,  who,  he  said,  was  in  Springfield.  Upon 
being  asked  if  he  thought  she  had  it  yet,  he  said  she  promised 
to  keep  it  for  him  until  he  redeemed  it.  He  promised  to  go 
to  Springfield  about  Christmas,  but  reported  afterwards  to 
the  officer  that  Smith  had  gone  from  Springfield,  and  he  could 
not  get  it.  Later  on,  the  officer,  becoming  satisfied,  as  he  says, 
that  the  Smith  girl  did  not  have  the  ring,  told  the  defendant 
BO,  and  charged  him  with  having  it,  or  at  least  that  he  Jinew 
where  it  was,  and  could  get  it.  The  defendant  then  told  the 
officer  he  could  get  the  ring  if  he  would  pay  twenty  dollars. 
The  officer  declined  to  give  him  that  sura,  but  offered  to  give 
him  all  that  was  offered  by  the  owner;  but  after  several  inter- 
views he  said  he  would  not  get  it  unless  promised  that  much 
money.  As  already  seen,  upon  the  arrest  of  his  mother  he 
produced  the  ring.  In  these  statements  Franks  is  corrobo- 
rated in  many  particulars  by  James  Stone,  who  was  then  chief 
of  police  of  the  city  of  Bloomington. 

In  addition  to  the  foregoing,  it  should  be  said  that  about 
the  time  and  just  before  the  arrest  on  the  warrant  before 
mentioned,  the  defendant  was  asked  if  his  mother  did  not 
buy  the  ring  back  of  Em  Smith,  and  he  replied  that  "she 
furnished  the  money  to  buy  it  back."  When,  is  not  shown; 
but  it  must  be  apparent  that  while  he  was  misleading  the 
officers  in  the  attempt  to  find  the  girl  Smith  in  Springfield, 
Decatur,  and  elsewhere,  the  ring  had  been  purchased  back, 
and  was  at  least  in  defendant's  control.  It  is  proper  to  say 
that  the  defendant,  in  many  particulars,  makes  statements 
contradictory  of  Franks  and  Stone;  bui  his  testimony  is  con- 
flicting with  itself  in  some  important  respects,  which  might 
very  properly  have  reduced  its  weight  and  credibility.  We 
cannot,  without  extending  this  opinion  unduly,  go  over,  in  de- 
tail, this  voluminous  evidence.  When  the  purchase  was  made, 
it  was  under  circumstances  where  no  prudent  man  would 
purchase  without  inquiry.  The  defendant  made  none.  If 
he  was  a  judge  of  the  value  of  the  ring,  he  knew  he  was  pur- 
chasing for  one  fourth  of  its  value;  if  he  was  not,  common 
prudence  would  dictate  that,  before  making  an  honest  pur- 
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chase,  he  would  ascertain  the  value  of  the  article  bought,  the 
means  for  which  were  readily  at  hand.  The  character  of  the 
person  from  whom  he  purchased  would  ordinarily  put  any 
one  upon  inquiry  as  to  how  he  came  into  possession  of  such 
property.  Moreover,  when  asked  about  the  ring,  and  had  it 
particularly  described,  and  was  informed  of  the  larceny,  he 
denied  knowing  anything  about  such  a  ring.  Upon  being  re- 
quested to  look  it  up,  he  pretended  to  do  so,  and  when  pressed 
upon  the  subject,  pretended  that  the  absent  Smith,  whose 
whereabouts  the  subsequent  search  failed  to  disclose,  had  it; 
that  he  had  pawned  it  to  her  for  a  trifling  sum,  and  she  had 
agreed  to  keep  it  for  him  until  he  redeemed  it,  and  subse- 
quently admitted  that  his  mother  had  furnished  the  money 
to  redeem  it  from  Smith.  When  no  longer  able  to  baffle  the 
officers,  he  boldly  admits  he  can  produce  the  ring,  but  refuses 
to  do  so  unless  paid  twenty  dollars,  and  when  finally  arrested 
at  the  house  of  Watson,  he  produces  and  surrenders  the  ring. 

We  are  of  opinion  that  the  evidence  fully  warranted  the 
jury  in  believing,  beyond  any  reasonable  doubt,  that  the  ring 
was  stolen,  as  alleged,  and  that  the  defendant  did  buy  it  for 
his  own  gain,  knowing  it  had  been  so  obtained. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Receiving  Stolen  Goops.  —  If  a  person  receives  stolen  goods,  knowing 
them  to  be  such,  for  the  purpose  of  aiding  the  thief  in  making  away  with 
them,  he  is  guilty  of  the  crime  of  knowingly  receiving  stolen  goods:  State 
V.  Rusldvg,  69  N.  C.  29;  12  Am.  Kep.  641;  5  Yerg.  154;  26  Am.  Dec.  258, 
and  note;  People  v.  Weldon,  111  N.  Y.  569.  An  innocent  purchaser  of  stolen 
goods  id  liable  to  the  owner  therefor:  McDaniel  v.  Adams,  87  Tenn.  756. 
The  crime  of  larceny  may  be  committed  by  the  finder  of  lost  gooda  who 
fraudulently  appropriates  them  to  his  use:  Kennedy  v.  Woodrow,  6  Houst. 
46.  The  sale  of  property  alleged  to  have  been  stolen  may  authorize  a 
conviction  for  larceny:  Oraff  v.  People,  134  111.  380.  Receivers  of  stolen 
goods,  knowing  them  to  be  such,  are  punishable  as  principals:  State  v.  Wes- 
ton, 9  Conn.  527;  26  Am.  Dec.  46,  and  note.  An  indictment  for  fraudulently 
receiving  stolen  goods  need  not  allege  the  name  of  the  person  from  whom 
the  goods  were  received:  State  v.  Hazard,  2  R.  I.  474;  60  Am.  Dec.  96,  and 
note. 

Possession  of  Recently  Stolen  Goods  is  prima  facie  evidence  of  theft, 
authorizing  a  presumption  of  guilt:  Stockman  v.  Staie,  24  Tex.  App.  387;  5 
Am.  St.  Rep.  894,  and  note;  Boyd  v.  State,  24  Tex.  App.  570;  5  Am.  St. 
Rep.  908,  and  note;  Oarcia  v.  State,  26  Tex,  209;  82  Am.  Dec.  605,  and 
note;  State  v.  Weston,  9  Conn.  527;  25  Am.  Dec.  46;  State  v.  Moore,  101  Mo. 
316.  Possession  of  stolen  goods,  even  though  considerable  time  haa  elapsed, 
is  a  circumstance  tending  to  criminate  the  accused:  State  v.  Miller,  45  Minn. 
521. 
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[135  Illinois,  269.] 

COBPORATIONS  —  NEGLIGENCE   AND   ToRT,   LlABILITT   FOR.  — A  pri7ata  OOr- 

poratioa  is  bound  to  respond  in  damages  for  its  negligence  or  tort. 

Municipal  Corporations  —  Liability  of,  for  NEGLiaBMCB  or  Tort. — 
Municipal  corporations  proper,  such  as  villages,  towns,  and  cities,  in« 
corporated  by  special  charters  or  voluntarily  organized  under  general 
laws,  are  liable  to  individuals  injured  by  their  negligent  or  tortious  con- 
duct, or  that  of  their  agents,  in  respect  co  corporate  duties;  but  in  regard 
to  public  involuntary  quasi  corporations,  such  as  counties,  townships, 
school  or  road  districts,  or  the  like,  the  rule  is  otherwise,  and  they  are 
not  so  liable,  unless  made  so  by  statute. 

Corporations  —  Liability.  —  A  Drainage  District,  organized  ander  a 
general  statute  providing  that  such  districts  when  organized  may  levy 
special  assessments  upon  the  property  benefited,  is  a  public  involuntary 
quasi  corporation,  without  corporate  liability  to  respond  in  damages  to 
an  individual  member  thereof  injured  by  the  tortious,  negligent,  or 
wrongful  act  of  its  oflScers  in  inundating  his  land.  The  only  remedy  of 
such  member  of  the  district  is  against  its  officers  personally. 

Corporations  —  Drainage  District  —  Pdrposes  of  Assessments. — 
Where  a  statute  authorizes  the  organization  of  drainage  districts  and 
the  levy  of  special  assessments  upon  the  land  benefited,  iihe  power  to 
make  such  assessments  is  referable  to  and  included  in  the  taxing  power, 
and  the  purpose  of  such  taxation  must  be  public.  Even  the  owner  of 
the  land  benefited  cannot  be  taxed  to  improve  it,  unless  public  consider- 
ations are  involved. 

Corporations  —  Drainage  District  —  Liability  for  Increasing  Dam- 
ages TO  Land  Taken.  — Where  a  statute  providing  for  the  organiza- 
tion of  a  drainage  district  also  makes  provision  for  just  compensation 
for  all  private  property  taken  or  damaged  for  public  use  prior  to  such 
taking,  it  will  be  presumed,  after  such  district  is  organized,  and  in  the 
absence  of  proof  to  the  contrary,  that  each  member  of  the  district  was 
fully  compensated  for  lands  taken  for  a  ditch,  and  paid  all  damages  con- 
sequent upon  its  construction  for  the  purposes  originally  contemplated. 
If,  however,  by  the  enlargement  of  the  district,  an  additional  burden  of 
water  is  thrown  upon  the  land  of  a  member,  to  his  detriment,  the  dam- 
ages consequent  upon  such  enlargement  should  be  assessed  and  paid  by 
the  district  prior  to  the  discharge  of  such  additional  water  npon  hi» 
land. 

Beach  and  Hodnett,  for  the  appellant. 

T.  N.  Mehan,  for  the  appellees. 

Baker,  J.  The  defendant  corporation  was  organized  in 
the  town  of  Mason  City,  Mason  County,  Illinois,  under  the 
statute,  in  force  July  1,  1879,  providing  for  the  organization 
of  drainage  districts,  and  for  the  construction,  maintenance^ 
and  repair  of  drains  and  ditches  by  special  assessments  on  the 
property  benefited  thereby,  the  commissioners  of  highways 
being  the  drainage  commissioners  of  said  district.    Appellant^ 
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who  was  plaintiff  in  the  circuit  court,  is  the  owner  of  lands 
included  in  said  district,  and  was  assessed  eight  hundred 
dollars  for  draining  said  lands,  and  after  the  payment  by  him 
of  such  assessment,  the  defendant,  without  his  knowledge  or 
<;onsent,  enlarged  the  boundaries  of  said  district,  by  taking  in 
a  large  area  of  territory,  including  the  greater  part  of  the  city 
of  Mason  City,  which  territory  had  a  natural  drainage  for  the 
water  falling  thereon,  in  a  direction  opposite  to  the  lands 
of  appellant,  and  defendant,  by  a  system  of  drainage,  col- 
lected the  water  falling  on  said  area,  and  discharged  all  said 
water  into  the  ditches  on  the  lands  of  appellant,  which  were 
too  small  to  carry  off  the  additional  water  without  enlarging 
the  same,  and  also  performed  the  work  so  carelessly  and  neg- 
ligently as  to  overflow  and  submerge  appellant's  lands  with 
the  water  from  the  territory  so  added  to  the  district  and  pre- 
■cipitated  upon  his  lands.  He  thereby  lost  the  crops  planted 
thereon,  and  the  use  of  the  lands;  and  having  called  the 
attention  of  the  commissioners  to  the  condition  of  his  lands, 
without  avail,  he  brought  this  action  in  case  against  the  cor- 
poration. 

The  declaration  contained  three  counts,  charging  substan- 
tially the  above  facts,  and  negligence  on  the  part  of  the  defend- 
ant in  the  construction  of  the  drains,  and  in  connecting  the 
drains  and  ditches  of  the  added  territory  with  the  drains  run- 
ning through  appellant's  lands,  and  negligence  in  failing  to 
enlarge  and  give  sufficient  fall  to  the  drains  on  appellant's 
lands,  so  as  to  carry  off,  without  damage,  the  increased  vol- 
ume of  water  so  discharged  thereon.  A  general  demurrer  was 
interposed  to  the  declaration  and  sustained,  and  appellant 
abiding  by  his  declaration,  a  final  judgment  was  rendered 
against  him  for  costs.  The  judgment  was  affirmed  in  the 
appellate  court,  on  the  ground  that  the  corporation  is  not 
liable  in  an  action  for  the  damages  claimed  in  the  declara- 
tion. The  record  has  been  brought  here  by  appeal,  and  the 
assignments  of  error  question  the  propriety  of  the  judgment 
of  affirmance  entered  in  the  appellate  court. 

That  a  private  corporation  formed  by  voluntary  agreement, 
for  private  purposes,  is  held  to  respond  in  a  civil  action  for  its 
negligence  or  tort,  goes  without  saying;  and  yet,  in  deciding 
the  mooted  question  at  issue  in  this  case,  it  seems  convenient 
to  restate  that  proposition.  So,  also,  it  is  admitted  law  that 
municipal  corporations  proper,  such  as  villages,  towns,  and 
-cities,  which  are  incorporated  by  special  charters  or  volun- 
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tarily  organized  under  general  laws,  are  liable  to  individuals 
injured  by  their  negligent  or  tortious  conduct,  or  that  of 
their  agents  and  servants,  in  respect  to  corporate  duties.  la 
regard  to  public  involuntary  quasi  corporations,  the  rule  ia 
otherwise,  and  there  is  no  such  implied  liability  imposed 
upon  them.  These  latter — such  as  counties,  townships^ 
school  districts,  road  districts,  and  other  similar  quasi  corpora- 
tions—  exist  under  general  laws  of  the  state,  which  apportion 
its  territory  into  local  subdivisons  for  the  purposes  of  civil  and 
governmental  administration,  and  impose  upon  the  people 
residing  in  said  several  subdivisions  precise  and  limited  pub- 
lie  duties,  and  clothe  them  with  restricted  corporate  func- 
tions, co-extensive  with  the  duties  devolved  upon  them.  In 
such  organizations  the  duties,  and  their  correlative  powers, 
are  assumed  in  invitum,  and  there  is  no  responsibility  to 
respond  in  damages,  in  a  civil  action,  for  neglect  in  the  per- 
formance of  duties,  unless  such  action  is  given  by  statute:  2 
Dillon  on  Municipal  Corporations,  sees.  761,  762;  Cooley'a 
Constitutional  Limitations,  *240,  *247;  Hedges  v.  County  of 
Madison,  1  Gilm.  567;  Town  of  Waltham  v.  Kemper,  55  111. 
846;  8  Am.  Rep.  652. 

The  grounds  upon  which  the  liability  of  the  municipal  cor- 
poration proper  is  usually  placed  are,  that  the  duty  is  volun- 
tarily assumed,  and  is  clear,  specific,  and  complete,  and  that 
the  powers  and  means  furnished  for  its  proper  performance  are 
ample  and  adequate:  Browning  v.  City  of  Springfield,  17  111. 
143;  63  Am.  Dec.  345.  In  such  case  there  is  a  perfect  obliga- 
tion, and  a  consequent  civil  liability  for  neglect  in  all  cases  of 
special  private  damage.  The  non-liability  of  the  public  quasi 
corporation,  unless  liability  is  expressly  declared,  is  usually 
placed  upon  these  grounds:  that  the  corporators  are  made 
such  nolens  volens,  that  their  powers  are  limited  and  specific, 
and  that  no  corporate  funds  are  provided  which  can,  without 
express  provision  of  law,  be  appropriated  to  private  indemni- 
fication. Consequently,  in  such  case,  the  liability  is  one  of 
imperfect  obligation,  and  no  civil  action  lies  at  the  suit  of  an 
individual  for  non-performance  of  the  duty  imposed. 

Does  the  declaration  in  this  cause  show  a  cause  of  action 
against  the  appellee  corporation?  The  solution  of  this  ques- 
tion depends  upon  the  answer  to  be  given  to  the  inquiry,  In 
what  class  of  corporations  does  appellee  fall? 

The  reclamation  of  large  bodies  of  swamp  and  overflowed 
lands,  and  their  consecjuent  improvement,  is  justly  to  be  re- 
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garded  as  a  matter  of  public  concern.  In  fact,  it  was,  in 
1878,  deemed  by  the  people  of  the  state  to  be  of  such  public 
importance  as  to  justify  an  amendment  of  the  constitution  of 
the  state,  wherein  it  was  provided  (by  the  amendment  then 
made  to  section  31  of  article  4  of  the  constitution  of  1870) 
that  the  general  assembly  may  provide  for  the  organization 
of  drainage  districts,  and  vest  the  corporate  authorities  thereof 
with  power  to  construct  and  maintain  levees,  drains,  and 
ditches,  and  to  keep  in  repair  all  drains,  ditches,  and  levees 
theretofore  constructed  under  the  laws  of  this  state,  by  special 
assessment  upon  the  property  benefited  thereby.  Tlie  act 
under  which  appellee  was  organized  was  passed  in  conformity 
with  the  provisions  of  this  constitutional  amendment.  It  will 
be  noted  that  both  the  amendment  and  the  act  required  that 
the  objects  to  be  effectuated  by  the  drainage  districts  contem- 
plated by  them  were  to  be  accomplished  with  funds  raised 
*'  by  special  assessment  upon  the  property  benefited  thereby.'' 
The  power  to  make  special  assessments  is  referable  to  and 
included  within  the  taxing  power:  2  Dillon  on  Municipal 
Corporations,  sec.  596;  Cooley  on  Taxation,  430;  White  v. 
People,  94  111.  604;  Allen  v.  Drew,  44  Vt.  175.  And  one  of  the 
requisites  of  lawful  taxation  is,  that  the  purpose  for  which 
contributions  are  demanded  shall  be  public  in  their  nature." 
Even  the  owner  of  the  land  benefited  cannot  be  taxed  to  im- 
prove it,  unless  public  considerations  are  involved,  but  must 
be  left  to  improve  it  or  not,  as  he  may  choose:  6  Am.  &  Eng. 
Ency.  of  Law,  10;  Loan  Ass^n  v.  Topeka,  20  Wall.  655;  People 
V.  Supervisors,  26  Mich.  22. 

By  the  act  under  which  appellee  was  organized,  it  was  re- 
quired, as  a  condition  precedent  to  such  organization,  that  a 
majority  in  number  of  the  adult  owners  of  lands  lying  in  the 
proposed  district,  and  who  should  also  be  the  owners,  in  the 
aggregate,  of  more  than  one  third  of  the  lands  in  such  dis- 
trict, should  petition  for  its  formation.  It  is  insisted  that  for 
this  reason  the  formation  of  the  district  was  the  voluntary 
affirmative  act  of  the  land-owners,  and  that  its  organization 
was  for  their  benefit,  and  that  therefore  the  corporation  is,  in 
its  character  and  aims,  essentially  a  private  corporation,  and 
in  no  sense  a  corporation  in  invitum.  It  would  seem  to  be  of 
the  essence  of  a  private  corporation  aggregate,  that  it  is  formed 
by  the  voluntary  agreement  of  all  its  members,  and  that 
no  person  can  be  forced  to  become  a  member  or  stockholder 
therein  nolens  volens.    In  the  drainage  district  a  bare  majority 
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in  number  of  the  adult  land-owners  can  compel  all  the  land- 
owners who  are  minora,  and  the  minority  of  adult  land- 
owners, to  become  members  of  the  corporation,  and  subject 
them  to  all  the  corporate  burdens,  against  their  will.  So,  also, 
the  owners  of  lands  which  are  barely  more  than  one  third  of 
the  aggregate  lands  in  such  district  can  make  the  owners  of 
almost  two  thirds  of  such  aggregate  lands  involuntary  mem- 
bers, and  render  their  property  liable  for  assessments.  To 
impose  an  additional  burden  upon  such  unwilling  corporators, 
upon  the  express  ground  they  are  voluntary  members  of  the 
district,  is  akin  to  irony.  As  matter  of  course,  the  organiza- 
tion is  in  part  for  the  benefit  of  the  land-owners  in  the  dis- 
trict; for  the  special  assessments  which  may  be  made  are 
limited  to  the  property  actually  benefited,  and  further  limited 
the  extent  of  such  benefits;  but,  as  we  have  already  seen, 
there  is  also  a  public  benefit,  and  that  it  is  only  by  virtue  of 
the  drainage  being  a  matter  of  public  importance  that  the 
involuntary  land-owner  can  be  taxed  for  the  improvement. 
The  conclusion  must  be,  that  a  drainage  district  formed  under 
the  statute  in  force  July  1,  1879,  is  not  a  private  corporation, 
but  is  a  public  corporation. 

In  Commissioners  v.  Kelsey,  120  111.  482,  and  in  other  cases, 
it  has  been  held  that  drainage  districts  are  to  be  classed  as 
municipal  corporations.  It  is  manifest,  however,  that  they 
are  not  municipal  corporations  proper,  nor  do  we  regard  them 
as  analogous  to  such  corporations.  In  the  case  of  an  incor- 
porated city,  a  perfect  obligation  is  imposed  by  the  law,  and 
powers  and  means,  full,  ample,  and  adequate  for  the  discharge 
of  such  duty,  are  given.  A  drainage  district,  however,  is  or- 
ganized merely  for  a  special  and  limited  purpose.  Its  powers 
are  restricted  to  such  as  the  legislature  has  deemed  essential 
for  the  accomplishment  of  such  purpose,  and  it  is  only  au- 
thorized to  raise  funds  for  the  specific  object  for  which  it  is 
formed,  and  can  do  that  in  no  other  rrrode  than  by  special  as- 
sessments upon  the  property  benefited,  which  can  in  no  case 
exceed  the  benefits  to  the  lands  assessed.  No  funds  or  means 
are  furnished  such  district  with  which  to  pay  damages  oc- 
casioned to  individuals  by  the  tortious  or  unauthorized  acts 
of  the  drainage  commissioners,  and  there  is  no  express  statu- 
tory requirement  that  it  shall  be  liable  for  such  torts.  The 
duty,  then,  which  was  incumbent  upon  appellee,  to  protect  the 
lands  of  appellant  through  which  its  ditches  passed  from  in- 
undation, was  a  duty  of  imperfect  obligation,  and  one  for  the 
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breach  of  which  no  action  for  damages  lies  against  the  dis- 
trict. The  act  under  which  appellee  is  organized  is  a  general 
law,  and  applicable  alike  to  all  parts  of  the  state,  and  under 
its  provisions  drainage  districts  may  everywhere  be  formed. 
Appellee  is  to  be  regarded  as  a  mere  public  involuntary  quasi 
corporation,  and  the  well-established  and  uniform  doctrine  is^ 
that  there  is  no  corporate  liability  to  respond  in  damages  to 
an  individual  injured  by  the  negligent  or  wrongful  act  of  its 
oflBcers,  agents,  or  servants. 

It  is  urged  that  it  is  provided  in  the  bill  of  rights  contained 
in  the  constitution  of  1870,  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation. 
The  act  of  1879  makes  provision  for  a  jury  trial,  before  a  jury 
of  disinterested  freeholders,  to  ascertain  the  value  of  the  land 
taken,  and  all  damages  consequent  upon  the  construction 
of  the  proposed  work,  and  also  for  the  procurement  by  the 
drainage  commissioners  of  releases  in  writing  of  the  right  of 
way,  "  which  shall  be  a  perpetual  bar  to  all  claims  for  dam- 
ages by  the  grantor  or  grantors,  or  their  assigns,  on  account 
of  the  construction  of  such  work."  Allowances  for  right 
of  way  and  damages  are  required  by  the  act  to  be  paid  or 
tendered  to  the  land-owners  before  the  commissioners  are 
authorized  to  enter  upon  the  land  for  the  construction  of  any 
work  thereon,  and  the  amounts  thus  paid  are  a  part  of  the 
entire  cost  of  the  work  which  is  assessed  upon  the  lands  in 
the  district.  Adequate  provision  is  therefore  made  for  just 
compensation  for  all  private  property  taken  or  damaged  for 
public  use.  Since  nothing  is  alleged  by  appellant  to  the  con- 
trary, it  must  be  presumed  that  he  was  fully  compensated  for 
his  lands  taken  for  the  ditch,  and  paid  all  damages  conse* 
quent  upon  its  construction  for  the  purposes  originally  con- 
templated. If,  however,  by  the  enlargement  of  the  district, 
an  additional  burden  of  water  was  precipitated  upon  his  lands, 
to  his  detriment,  it  would  seem  that  prior  to  the  discharge  of 
such  additional  water  upon  the  lands  the  damages  consequent 
upon  such  enlargement  should  have  been  assessed  by  a  jury 
and  paid  by  the  district:  Indianapolis  etc.  R.  R.  Co.  v.  Hart- 
ley, 67  111.  439;  16  Am.  Rep.  624;  Board  of  Trade  Tel  Co.  v. 
Barnetty  107  111.  507;  47  Am.  Rep.  453.  But  in  respect  to  the 
damages  claimed  in  the  declaration,  they  were  either  caused 
by  the  tortious  act  of  the  drainage  commissioners  in  dis- 
charging the  new  and  additional  waters,  which  were  not  had 
in   contemplation   in   the   original   assessment  of    damages 
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against  the  district,  upon  the  premises  of  appellant,  or  oc- 
casioned by  negligence  or  misconduct  on  the  part  of  the 
commissioners,  and  the  remedy  must  be  personally  against, 
the  commissioners.  It  would,  as  we  have  already  seen,  be- 
inconsistent  with  the  fixed  rules  of  law  to  hold  the  district 
liable  for  the  consequences  of  the  illegal  acts  of  such  com- 
missioners. 

We  find  no  error  in  the  record.  The  judgment  of  the  ap- 
pellate court  is  aflBrmed. 

Liability  o»  Pbivatb  Corporations  fob  Torts.  —  See  note  to  Orr  v. 
Bank  of  United  Staiet,  13  Am.  Dec.  596-598;  note  to  WiUiama  v.  Planters"' 
Ins.  Co.,  34  Am.  Rep.  495-499;  Dunn  v.  Agricultural  Sac.,  46  Ohio  St.  93;: 
15  Am.  St.  Rep.  556,  and  note;  Bauman  v.  Pere  Marquette  etc.  Co.,  66  Mich.. 
644;  Thomas  v.  Musical  etc.  Union,  121  N.  Y.  45. 

Municipal  Corporations — Qdasi  Corporations — Liability  tob 
Negligencb.  — For  a  discussion  of  the  distinction  made  between  municipal 
corporations  proper,  and  towns  and  other  quasi  corporations,  as  to  their  lia- 
bility to  private  actions  for  injuries  caused  by  their  negligence,  see  ex- 
tended note  to  Browning  v.  Springfield,  63  Am.  Dec.  350-355.  Compare 
also  Kansas  City  v.  Bradbury,  45  Kan.  381;  23  Am.  St.  Rep.  731,  and  note;. 
Bates  V.  Rutland,  62  Vt.  178;  22  Am.  St.  Rep,  95,  and  note;  Edgerly  v.  Con- 
cord,  62  N.  H.  8;  13  Am.  St.  Rep.  533,  and  note;  Moffitt  v.  Asheville,  lOa 
N.  C.  237;  14  Am.  St.  Rep.  810;  Downing  v.  Mason  County,  87  Ky.  208;  12: 
Am.  St.  Rep.  473,  and  note;  Fry  v.  Albemarle  County,  86  Va.  195;  19  Am.. 
St.  Rep.  879,  and  note;  Dosdallv.  Olmstead  County,  30  Minn.  96;  44  Am.  Rep. 
185;  Commissioners  v.  Martin,  4  Mich.  557;  69  Am.  Dec.  333.  Counties  cao 
be  sued  for  damas^es  only  when  such  suits  are  authorized  by  statute:  Monroe 
County  V.  Flynt,  80  Ga.  489;  Orant  County  v.  Lake  County,  17  Or.  453;  Lee 
County  V.  Yarbrough,  85  Ala.  590.  Towns  are  not  liable  for  damages  caused 
by  the  wrongful  acta  of  its  officers  or  agents:  Brown  v.  Ouyandotte,  34, 
W.  Va.  299. 

Quasi  Corporations,  What  are,  and  their   Liability  fob  Tortss.- 
See  note  to  Todd  v.  Birdsall,  13  Am.  Dec.  525. 

Drainage  —  Eminent  Domain. — The  right  to  condemn  land  for  drain* 
rests  upon  the  same  foundation  as  the  right  of  condemnation  in  cases  of  pub> 
lie  roads,  mills,  railroads,  school-housea,  etc:  Norfieei  v.  Cromvxll,  70  N.  0. 
634;  16  Am.  Rep.  787. 

▲h.  St.  K«f.,  Voi.  XXV.  —24  x 
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KuTTNER  V.  Haines. 

[135  Illinois,  882.] 
'Bill  of  Review  —  Conditions  Precedent  to  Relief.  — A  person  seeking 
to  reverse  a  former  decree  for  error  of  law  appearing  on  its  face  must 
have  performed  it  before  filing  a  bill  of  review;  as,  if  it  be  for  land,  the 
possession  must  be  given  up;  and  if  for  money,  it  must  be  paid;  or  if 
there  are  circumstances  bringing  him  within  the  exceptions  to  the  gen- 
eral rule,  he  must  show  them  to  the  court,  and  obtain  an  order  relieving 
him  from  performance  before  filing  the  bill. 

-Bill  of  Review  —  Performance  of  Decree  as  Waiver.  —The  delivery  of 
the  possession  of  a  house  on  leased  premises,  in  obedience  to  a  decree, 
■will  not  operate  as  a  waiver  of  homestead  rights,  or  as  a  release  of  errors 
'Of  law,  nor  will  it  deprive  the  party  of  the  right  to  contest  the  validity 
of  the  decree  by  suing  out  a  bill  of  review.  On  the  other  hand,  obedi- 
ence to  the  decree  is  necessary  before  the  bill  can  be  sued  out. 

Bill  of  Review  is  not  Sufficient  which  only  sets  out  a  synopsis  of  the  for- 
mer bill  or  answer,  but  the  bill,  answer,  replication,  and  decree  must 
be  set  out.     These  constitute  the  record  for  the  inspection  of  the  court. 

Rufus  King,  for  the  plaintiff  in  error. 

8.  Whipple  GehVy  for  the  defendant  in  error. 

Cbaiq,  J.  This  was  a  bill  of  review,  brought  by  Kate  T. 
Kuttner,  to  review  and  reverse  a  decree  rendered  in  the  su- 
perior court  of  Cook  County  in  favor  of  Charles  H.  Haines, 
against  her,  on  the  sixth  day  of  July,  1888. 

Kate  T.  Kuttner,  prior  to  the  rendition  of  the  decree  sought 
to  be  reviewed,  was  the  lessee  of  Haines  of  three  lots  in  Chi- 
cago, under  two  ground-leases.  Lots  25  and  26,  upon  which 
the  lessee  had  erected  a  twO'Story  frame  dwelling,  were  em- 
braced in  one  lease,  and  lot  44,  upon  which  the  lessee  had 
erected  a  one-story  brick  store,  was  embraced  in  the  other 
lease.  In  the  month  of  March,  1888,  Haines  filed  a  bill  in 
equity  in  the  superior  court,  to  enforce  against  the  buildings 
on  the  leased  premises  the  liens  created  by  the  terms  of  the 
leases,  for  unpaid  rent  and  taxes.  The  bill  charged  two 
years'  default  in  the  payment  of  rent  under  the  leases,  and 
non-payment  of  taxes  for  the  same  time;  that  the  lessee  had 
forfeited  the  leases,  and  that  the  lessor  had  declared  each  of 
the  leases  determined  and  forfeited,  and  served  a  written  no- 
tice of  forfeiture  on  the  lessee.  The  bill  prayed  that  the  com- 
plainant be  decreed  to  have  a  lien  on  the  buildings  on  the 
lots,  that  an  account  be  had,  and  that  the  buildings^  should 
be  sold  to  pay  the  rents  and  taxes  due  the  complainant.  An 
answer  was  put  into  the  bill,  to  which  a  replication  was  filed. 
The  cause  was  referred  to  the  master,  to  ascertain  the  amount 
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due  the  complainant,  and  upon  the  filing  of  the  report  a  de- 
cree was  rendered  requiring  the  payment  of  the  amount  due 
within  two  days,  and  on  default  of  payment,  the  master  in 
chancery  was  directed  to  sell  the  property  at  public  auction, 
at  the  door  of  the  court-house  in  Chicago,  upon  giving  ten 
days'  notice,  by  publication  in  a  newspaper  published  in  the 
city. 

The  complainant  in  the  bill  of  review  relied  upon  three 
grounds  to  impeach  the  decree:  1.  Because  the  decree  di- 
rected a  sale  of  the  property  without  protecting  her  home- 
stead rights;  2.  The  decree  was  erroneous  in  allowing  only 
two  days  for  the  payment  of  the  amount  found  to  be  due;  and 
3.  The  decree  of  sale  was  erroneous  in  directing  the  sale  of 
the  property  at  the  court-house,  when  it  was  situated  two 
miles  distant  from  the  place  of  sale.  The  defendant,  Charles 
H.  Haines,  appeared  and  filed  a  motion,  in  writing,  to  dis- 
miss the  bill  of  review,  on  two  grounds:  1.  Because  complain- 
ant failed  to  show  in  her  bill  a  compliance  with  the  decree; 
and  2.  Because  the  bill  failed  to  set  out  a  complete  copy  of 
the  record  sought  to  be  reviewed. 

The  decree  attempted  to  be  reviewed  required  the  posses- 
sion of  the  buildings  on  the  leased  premises  to  be  surrendered 
to  the  purchaser  at  the  master's  sale.  The  complainant  was 
in  the  possession  of  the  property  when  the  decree  was  ren- 
dered and  the  sale  made,  but  she  did  not  surrender  the  pos- 
session of  the  property  to  the  purchaser  in  obedience  to  the 
decree;  and  the  first  question  to  be  considered  is,  whether  the 
complainant  can  maintain  a  bill  of  review  without  perform- 
ing the  decree,  or  without  obtaining  an  order  of  court  dis- 
pensing with  performance,  before  the  filing  of  the  bill. 

The  general  rule  is,  that  a  party  seeking  to  reverse  a  former 
decree  for  error  of  law  appearing  on  the  face  of  the  decree 
must  have  performed  the  decree  before  filing  a  bill,  or  if  there 
are  circumstances  bringing  him  within  Exceptions  to  the  gen- 
eral rule,  he  must  show  them  to  the  court,  and  obtain  an 
order  relieving  him  from  performance  before  filing  the  bill. 
Story,  in  his  work  on  equity  pleading,  section  406,  says:  "  But 
by  another  of  the  instances  above  mentioned,  the  decree  must 
be  first  obeyed  and  performed  before  a  bill  of  review  can  be 
brought;  as,  if  it  be  for  land,  the  possession  must  be  given  up; 
if  it  be  for  money,  the  money  must  be  paid;  and  so  on  in 
othfc,  cases." 

//    Griggs  v.  Gear^  3  Gilm.  2,  this  court  held  that  before 
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filing  a  bill  of  review  it  was  necessary  that  the  party  should 
pay  the  costs  of  the  first  case  and  perform  the  decree.  It  ia 
there  said:  "It  has  been  already  stated,  that  before  filing  a 
bill  of  review  the  party  who  seeks  to  reverse  the  former  de- 
cree must  have  performed  it;  as,  if  it  be  for  a  delivery  of  the 
possession  of  the  land,  he  must  have  done  so;  or  for  the  pay- 
ment of  money,  he  must  have  paid  it.  If,  however,  by  com- 
plying with  the  decree  he  would  extinguish  a  right,  as  the 
execution  of  an  acquittance,  or  the  like,  or  if  the  party  shows 
himself  absolutely  unable  to  comply  with  the  decree,  as,  for 
instance,  where  he  is  required  to  pay  a  sum  of  money,  and 
he  is  insolvent,  he  may  show  the  facts  to  the  court,  and  get 
relieved  from  the  performance  before  he  filed  the  bill.  In 
this  case  it  does  not  appear  that  the  parties  have  performed 
the  decree,  nor  was  previous  leave  given  to  file  this  bill  with- 
out performance,  although  the  complainants  aver  in  this  bill 
their  inability  to  perform  it."  The  same  general  rule  was 
announced  in  Judson  v.  Stephens,  75  111.  255. 

It  is,  however,  claimed,  as  an  excuse  for  failing  to  perform 
the  decree,  that  a  surrender  of  possession  would  be  a  waiver 
of  her  homestead  rights  in  the  property.  We  do  not  regard 
the  position  tenable.  This  court  has  expressly  held  that  pay- 
ment of  a  judgment  before  execution  issued  did  not  operate 
as  a  release  of  errors:  Page  v.  People,  99  111.  425.  Upon  the 
same  principle,  a  surrender  of  the  possession  of  the  property 
in  obedience  to  the  decree  would  not  deprive  the  complainant 
of  the  right  to  contest  the  validity  of  the  judgment  by  suing 
out  a  writ  of  error  or  bill  of  review. 

The  bill  of  review  set  out  a  copy  of  the  decree,  but  it  con- 
tained no  copy  of  the  bill,  amended  bill,  or  answer.  As  to 
these  documents,  which  were  an  essential  part  of  the  record 
to  be  reviewed,  we  find  a  mere  statement  in  the  bill  of  what 
the  pleader  regarded  the  substance  of  the  bill,  answer,  and 
amended  bill.  In  Story's  Equity  Pleading,  sec.  420,  in 
speaking  in  reference  to  the  frame  of  a  bill  of  review,  the  au- 
thor  says:  "In  a  bill  of  this  nature,  it  is  necessary  to  state 
the  former  bill,  and  the  proceedings  thereon,  the  decree,  and 
the  point  in  which  the  party  exhibiting  the  bill  of  review  con- 
ceives himself  injured  by  it."  If  it  is  necessary  to  state  the 
former  bill,  as  declared  by  Story,  a  statement  by  the  pleader 
of  what  he  may  regard  the  substance  of  the  former  bill  does 
not  answer  the  requirements  of  the  law. 

The  question  is  not,  however,  a  new  one  in  this  court.     As 
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early  as  Turner  v.  Berry,  3  Gilm.  544,  the  quotation  supra, 
from  Story,  was  cited  with  approval,  and  it  was  said:  "From 
the  very  nature  of  the  proceeding,  it  is  manifestly  necessary 
to  state  all  of  the  proceedings  in  the  original  cause,  except 
the  evidence  on  which  the  court  found  the  facts  on  which  it 
proceeded  to  render  a  decree."  What  was  said  in  the  case 
cited  was  approved  in  Gardner  v.  Emerson,  40  111.  297.  In 
Judson  V.  Stephens,  75  111.  255,  the  question  arose  in  regard  to 
the  sufficiency  of  a  bill  of  review,  and  it  was  held,  following 
previous  cases,  that  a  bill  which  fails  to  set  out  a  copy  of  the 
bill,  answer,  and  decree  to  be  reviewed  is  defective.  Again, 
in  Goodrich  v.  Thompson,  88  111.  207,  it  was  held  indispensa- 
bly necessary  to  a  bill  of  review,  that  the  former  bill,  and  the 
the  proceedings  thereunder,  and  the  decree,  be  fully  set  out  or 
stated.  A  synopsis  thereof  is  not  sufficient.  The  same  rule 
was  again  declared  in  Aholtz  v.  Durfee,  122  111.  286. 

So  far,  therefore,  as  this  state  is  concerned,  the  doctrine 
may  be  regarded  as  well  settled,  that  a  bill  of  review  is  not 
sufficient  which  only  sets  out  a  synopsis  of  the  former  bill  or 
answer,  but  the  pleader  must  set  out  the  bill,  answer,  replica- 
tion, and  decree.  This  constitutes  the  record  for  the  inspec- 
tion of  the  court. 

We  think  the  judgment  of  the  circuit  court  holding  that 
the  bill  was  insufficient  was  correct,  and  the  judgment  of  the 
appellate  court  will  be  affirmed. 


Bill  o?  Rbvibw  —  Pkrformanob  of  Deokbb.  —  As  to  the  necessity  for 
•  performance  of  the  decree  before  a  bill  of  review  can  be  brought,  see  not* 
to  Brewer  r.  Bowman,  20  Am.  Dec.  173w 


Randall  v,  Randall. 

[136  Illinois,  898.] 

Trust  bt  Implioation.  —  No  trust  will  be  implied  merely  from  words  in- 
dicating the  motives  inducing  a  gift.  Whenever  the  disposition  of  th« 
property  by  will  or  otherwise  imports  absolute  and  uncontrolled  owner- 
ship, and  a  clear  discretion  and  choice  to  act  or  not  to  act  is  also  given, 
equity  will  not  construe  a  trust  from  the  language  employed. 

Wills  —  Construction  —  Precatory  Trusts.  —  When  a  testatrix  b«« 
queaths  to  her  husband,  the  father  of  her  children,  "  all  my  property, 
whether  real,  personal,  or  mixed,  that  he  may  use  the  same  for  the 
maintenance  and  education  of  my  said  children,  and  that  he  may,  from 
time  to  time,  advance  to  each,  as  he  may  deem  best,  to  start  them  in 
life,"  and  "I  do  hereby  appoint  my  beloved  husband  my  executor,  with 
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full  power  to  control,  manage,  nse,  convey,  sell,  and  dispose  of  said 
property  as  his  own  absolute  property,  without  being  required  to  file  or 
render  any  account  or  give  any  bail,"  the  husband  will  take  an  absolute 
estate,  not  subject  to  any  trust  in  favor  of  such  children. 

Charles  F.  Ooodspeed,  A.  F.  Knox,  and  0.  B.  Oarnsey,  for 
the  appellants. 

R.  E,  Barber,  for  the  appellee. 

ScHOLFiELD,  C.  J.  The  question  here  is,  whether  the  fol- 
lowing clauses  of  the  last  will  and  testament  of  Mary  E,  Ran- 
dall, deceased,  vested  the  title  of  the  property  whereof  she 
died  seised  or  possessed  in  her  husband,  Sylvester  W.  Ran- 
dall, absolutely,  or  only  in  trust  for  the  children  of  the  testa- 
tor, namely:  "2.  To  provide,  to  the  extent  of  my  ability,  for 
the  support  and  education  of  such  of  my  children  as  shall  be 
unmarried  and  minors,  and  such  of  the  married  or  adult  ones 
as  may,  by  innocent  misfortune,  become  really  needy,  I  give 
and  bequeath  to  my  beloved  husband,  Sylvester  W.,  the  father 
of  my  children,  all  my  property,  whether  real,  personal,  or 
mixed,  that  he  may  use  the  same  for  the  maintenance  and 
education  of  my  said  children,  and  that  he  may,  from  time 
to  time,  advance  to  each  of  them,  as  he  may  deem  best,  to 
start  them  in  life.  3.  I  do  hereby  appoint  my  beloved  hus- 
band my  executor,  with  full  power  to  control,  manage,  use, 
convey,  sell,  and  dispose  of  said  property  as  his  own  absolute 
property,  without  being  required  to  file  or  render  any  account 
or  give  any  bail." 

No  trust  can  be  implied  merely  from  the  words  indicating 
the  motives  which  induced  the  gift:  Bryan  v.  Howland,98  111. 
630;  Giles  v.  Anslow,  128  111.  196;  Perry  on  Trusts,  sec.  119. 
And  the  rule  is,  wherever  the  prior  disposition  of  the  prop- 
erty imports  absolute  and  uncontrolled  ownership,  and  also 
wherever  a  clear  discretion  and  choice  to  act  or  not  to  act  is 
given,  equity  will  not  construe  a  trust  from  the  language  em- 
ployed: 2  Story's  Eq.  Jur.,  sec.  1070;  Hill  on  Trustees,  4th 
Am.  ed.,  119,  *74;  Mills  v.  Newberry,  112  111.  135;  54  Am.  Rep. 
213. 

It  will  be  observed  that  the  gift  here  is  absolute  in  form, 
and  the  last  clause  puts  it  beyond  doubt  that  the  right  to  use, 
sell,  and  dispose  of  is  intended  to  be  as  absolute  owner.  No 
Bpecific  interest  is  defined  as  that  which  it  was  intended  any 
child  should  take;  but  whether  one  or  all  is  or  are  to  take 
any,  and  if  any,  how  much,  is  to  be  determined  by  the  uncon- 
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trolled  judgment  and  discretion  of  the  husband.  He  may 
use  the  property  and  sell  and  dispose  of  it  "  as  his  own  "abso- 
lute property,  without  being  required  to  file  or  render  any 
account  or  give  any  bail."  He  can  have  no  more  perfect 
dominion  over  property  acquired  from  any  source.  If  he  can- 
not be  required  "  to  file  or  render  any  account  or  give  any 
bail,"  no  one  can  be  entitled  to  assert  an  antagonistic  interest 
in  the  property:  Howard  v.  Carusi,  109  U.  S.  725. 
The  decree  below  is  afl5rmed. 


Trusts  by  Implication  in  Wills. —  Ordinarily  no  trust  will  arfse  where- 
a  devise  is  made  to  one  standing  in  the  relation  of  a  parent,  aa  snch  directions 
generally  relate  only  to  the  motive  of  the  testator  or  donor:  Elliott  v.  Elliott^ 
117  Ind.  380;  10  Am.  St  Rep.  54,  and  note;  Small  v.  Field,  102  Mo,  105^ 
Sale  V,  Thornheiry,  86  Ky.  266.  A  mere  expression  of  a  desire  that  the> 
donee  should  educate,  provide  for,  or  do  justice  to  a  certain  class  of  person*, 
will  raise  no  trust:  Oilea  v.  Analow,  128  111.  188;  Wilmoth  v.  Wilmoth,  34 
W.  Va.  426.  See  extended  note  to  Knox  v.  Knox,  48  Am.  Rep.  494-499. 
See  also  Harrison  v.  Hanison,  2  Gratt.  1 ;  44  Am.  Dec.  364,  and  extended  not*^ 
thoroughly  discussing  the  subject  of  precatory  trusts. 


Barton  v.  People. 

[135  Illinois,  405.] 

False  Pebtenses  —  SaFFiciENcy  of  Indicpmbnt.  —  An  indictment  for  ob- 
taining goods  by  false  pretenses,  charging  that  the  accused,  by  falsely 
representing  that  he  had  money  in  bank,  thereby  induced  another  to 
accept  a  check  in  payment  for  goods  sold  and  delivered,  is  suflQcient,  An. 
additional  averment  that  the  accused  represented  that  he  would  give  a. 
check  different  from  the  one  given,  though  unnecessary,  is  not  an  aver- 
ment that  he  issued  such  different  check,  and  does  not  vitiate  the  in- 
dictment; and  a  further  averment,  characterizing  the  check  issued  as  "a^ 
false  token  "  and  "  a  false  writing  "  may  be  disregarded  as  surplusage, 
as  it  neither  adds  to  nor  detracts  from  the  material  allegation  charging 
the  gist  of  the  offense. 

False  Pretenses  —  Evidence.  —  Under  an  indictment  charging  the  obtain- 
ing of  goods  by  false  pretenses,  proof  that  the  goods  were  in  the  posses- 
sion of  an  agent  of  the  party  defranded,>and  named  in  the  indictment  as- 
the  owner,  at  the  time  they  were  obtained  by  the  accused,  is  sufficient, 
proof  of  the  ownership  of  the  goods,  if  the  title  of  the  party  named  ist 
not  disputed. 

False  Pretknses — Evidence.  — On  the  trial  of  an  indictment  for  obtain- 
ing goods  by  false  pretenses,  evidence  that  the  accused  agreed  to  pay 
cash,  obtained  from  a  certain  bank,  for  goods  upon  delivery,  but  that 
npon  delivery  he  gave  the  seller,  without  explanation,  a  check  on  said 
bank  in  payment,  sufficiently  establishes  that  he  obtained  the  goods  by 
representing  that  he  had  sufficient  money  in  such  bank  to  pay  the  check 
on  presentation. 
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0.  Stuart  Beattie^  for  the  plaintiff  in  error. 

George  Hunt,  attorney-general,  Joel  M.  Longenecker,  staters 
attorney,  and  Edward  E.  Gray^  assistant  staters  attorney,  for 
the  people. 

ScHOLFiELD,  C.  J.  Plaintiff  in  error  was  convicted  of  obtain- 
ing goods  under  false  pretenses.  The  indictment  contained 
several  counts,  but  since  the  conviction  was  under  the  second 
count  alone,  no  question  arises  in  regard  to  the  others. 

One  of  the  errors  assigned  is,  that  the  court  erred  in  over- 
Tuling  a  motion  to  quash  that  count.  Beyond  question,  the 
count  is  liable  to  criticism.  Its  statements  are  unnecessarily 
prolix,  involved,  and  obscure.  Nevertheless,  we  think  it  is 
therein  charged,  in  substance,  and  with  sufficient  certainty  to 
meet  the  requirement  of  our  statute  in  regard  to  indictments 
for  statutory  offenses,  that  plaintiff  in  error,  by  falsely  rep- 
resenting to  one  Pape,  the  agent  of  the  H.  C.  Slaver  Manu- 
facturing Company,  that  he  owned  $175  in  money,  then  on 
deposit  with  the  Security  Loan  and  Savings  Bank,  which  would 
be  paid  by  that  bank  on  his  own  order,  induced  said  Pape  to 
accept  an  order  drawn  by  him  on  that  bank,  for  $175,  in 
payment  for  one  buggy  and  two  robes  then  negotiated  to  be 
sold  to  the  plaintiff  in  error  by  said  H.  C.  Staver  Manufac- 
turing Company,  and  in  the  hands  of  said  Pape  for  the  pur- 
pose of  being  delivered  to  the  plaintiff  in  error  upon  plaintiff 
in  error  making  payment  therefor,  and  to  deliver  said  buggy 
and  two  robes  to  said  plaintiff  in  error  as  having  been  thereby 
paid  for  by  said  plaintiff  in  error,  when  in  truth  and  in  fact 
plaintiff  in  error  did  not  then  have  $175,  or  any  other  sum, 
on  deposit  with  the  said  Security  Loan  and  Savings  Bank, 
which  would  be  paid  by  that  bank  on  his  order  for  the  pay. 
anent  of  $175,  as  plaintiff  in  error  well  knew. 

It  is  objected  that  two  orders  are  described  in  the  count  as 
liaving  been  issued,  and  that  it  is  only  negatived  that  one  of 
i;he  orders  was  drawn  against  money  on  deposit  whereby  it 
<;ould  be  paid.  As  we  understand  the  allegations,  this  is  a 
misapprehension.  It  is,  we  concede,  alleged,  but  unneces- 
sarily, that  plaintiff  in  error  represented  that  he  would  issue 
an  order  different  from  that  set  out  supra,  and  that,  instead  of 
in  fact  doing  as  thus  represented,  he  issued  that  order.  There 
IS  no  allegation  that  he  actually  issued  an  order  as  he  repre- 
sented he  would. 

It  is  also  objected  that  the  mere  fact  that  plaintiff  in  error 
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drew  an  order  on  a  bank  where  he  had  neither  credit  nor  money 
is  not,  as  the  order  here  issued  is  characterized,  "  a  false  token" 
or  "  a  false  writing."  But  the  gist  of  the  ofifense  here  charged 
is  the  obtaining  of  the  possession  of  the  goods  by  the  plaintiff 
in  error,  by  falsely  representing  that  he  had  money  in  the  bank 
wherewith  to  pay  an  order  drawn  by  him  upon  the  bank  for 
the  amount  due  upon  the  goods,  and  delivering  the  order  cop- 
ied supra,  as  such  order,  when  in  truth  and  in  fact,  as  he  well 
knew,  he  did  not  have  the  money  in  the  bank  as  represented. 
The  other  allegations  as  to  the  character  of  the  order  were 
superfluous.  They  neither  add  to  nor  detract  from  the  mate- 
rial allegations,  and  are  therefore  to  be  disregarded,  because 
they  are  surplusage:  See  Grim.  Code,  div.  1,  sec.  96j  1  Starr 
and  Curtis's  Ann.  Stats.  781;  Smith  v.  People,  47  N.  Y.  303. 

It  is  contended  that  the  evidence  fails  to  show  that  the  goods 
obtained  were  the  property  of  the  H.  C.  Staver  Manufacturing 
Company,  as  alleged.  We  do  not  concur  in  this  view.  The 
evidence  shows  the  negotiation  of  a  sale  of  the  property  by  an 
agent  of  the  H.  C.  Staver  Manufacturing  Company  to  plain- 
tiflF  in  error,  and  the  possession  of  the  property  by  an  agent 
of  that  company,  to  be  delivered  to  plaintiff  in  error  pursuant 
to  such  sale.  Since  possession  alone  tends  to  prove  owner* 
ship  (1  Greenl.  Ev.,  sec.  34),  we  think,  in  the  absence  of 
evidence  raising  any  question  of  title  as  alleged,  this  was 
sufficient. 

The  final  objection  is,  that  the  evidence  does  not  sustain  the 
verdict.  The  evidence  shows,  beyond  controversy,  that  plain- 
tiff in  error  negotiated  with  the  agent  of  the  H.  C.  Staver  Man- 
ufacturing Company  for  the  purchase  of  the  property  described 
in  the  count,  for  cash,  to  be  paid  at  the  time  of  the  delivery 
of  the  property;  that  he  directed  that  the  property  should  be 
sent  to  his  place  of  business  not  earlier  than  four  o'clock  of 
the  day  on  which  the  negotiation  was  had,  representing  that 
by  that  time  he  would  obtain  the  money  from  the  bank  where- 
with to  make  payment;  that  the  property  was  sent  by  one 
Pape,  an  agent  of  the  H.  C.  Staver  Manufacturing  Company, 
to  plaintiff  in  error's  place  of  business,  at  the  hour  indicated, 
to  be  delivered;  that  plaintiff  in  error  then  delivered  to  Pape, 
without  any  explanation,  the  order  copied  supra,  which  Pape 
accepted  without  examination,  and  then  delivered  the  property 
negotiated  for  to  plaintiff  in  error,  and  that  plaintiff  in  error 
had  not  monej'  on  deposit  with  the  bank  on  which  the  order 
was  drawn,  or  any  arrangement  with  the  bank  by  which  the 
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order  would  or  should  be  paid,  as  he  well  knew.  The  promise 
to  pay  cash  for  the  property  upon  delivery,  coupled  with  the 
delivery  of  the  order  without  explanation,  was,  in  our  opinion, 
in  effect,  a  representation  that  plaintiff  in  error  had  the  amount 
of  money  called  for  by  the  order  upon  deposit  with  the  bank, 
which  the  bank  would  pay  to  the  manufacturing  company 
upon  presentation  of  the  order.  He  was  to  make  a  cash  pay- 
ment, and  he  delivered  the  order  as  such  payment,  which 
necessarily  assumed  the  ownership  of  that  much  money  on 
deposit  with  the  bank. 

We  are  unable  to  say  that  the  verdict  was  not  warranted  by 
the  evidence,  and  the  judgment  must  therefore  be  aflfirmed. 

Crime  of  Obtainlner  Goods  or  KConey  by  Palse  Pretenses.* 

Elements  and  Definitions  of  the  Crime.  —  To  constitute  the  offense  of  obtaining 
money  or  goods  under  false  pretenses,  four  things  must  occur,  namely,  there 
must  be  an  intent  to  defraud,  actual  fraud,  false  pretenses  used  for  perpetrat- 
ing the  fraud,  which  must  be  accomplished  by  means  of  the  false  pretenses  as 
a  cause  which  induced  the  owner  to  part  with  the  property:  People  v.  Wasi^er- 
vogle,  77  Cal.  173;  Peoplr.  v.  Wahely,  62  Mich.  297.  The  crime  has  otherwise 
been  defined  to  consist  in  inducing  the  owner  to  part  with  goods  or  money, 
either  by  willful  falsehood,  or  by  the  offender's  assuming  a  character  he  does 
not  sustain,  or  by  representing  himself  to  be  in  a  situation  he  knows  he  ia  not 
in:  People  V.  Haynes,  14  Wend.  546;  28  Am.  Dec.  530.  To  constitute  the 
offense,  there  must  be  an  acquisition  of  property  by  means  of  some  false  or 
deceitful  pretense  or  device,  or  fraudulent  representation,  and  the  title  to 
the  property  must  pass  from  the  injured  party  to  the  accused:  Sims  v.  State^ 
28  Tex.  App.  447;  Canter  v.  State,  7  Lea,  349.  An  intent  to  defraud  is  an 
essential  element  of  the  crime:  State  v.  Oakley,  103  N.  C.  408;  State  v.  Oar- 
ris,  98  N.  C.  733;  State  v.  Fields,  118  Ind.  491,  The  crime  consists  in  obtain- 
ing the  property  with  a  fraudulent  intent;  the  false  pretenses  employed  are 
only  the  means  by  M'hich  the  offense  is  perpetrated:  Commonwealth  v.  Van 
Tuyl,  1  Met.  (Ky.)  1;  71  Am.  Dec.  455.  The  making  of  the  false  pretense 
or  representation  is  not  of  itself  criminal,  and  it  becomes  so  only  by  being 
accompanied  with  a  fraudulent  intent,  which  is  of  the  substance  of  the 
crime:  Commonwealth  v.  Jeffries,  7  Allen,  548;  83  Am.  Dec.  712.  The  pre- 
tenses must  be  false,  and  made  with  a  design  of  obtaining  the  money  or  prop- 
erty, which  must  be  paid  to  or  received  by  the  accused  in  consequence  of  the 
false  pretenses:  Bowler  v.  State,  41  Miss.  570. 

The  false  representation  need  not  be  made  for  the  purpose  of  accomplish- 
ing the  particular  thing  which  does  result.  A  false  pretense,  such  as  would 
tend  to  produce  the  result  accomplished,  an  obtaining  thereby,  and  design- 
edly, a  thing  of  value  from  another,  and  an  intention  by  the  transaction  to 
defraud  that  other,  are  the  only  elements  of  the  crime.  And  if  a  particular 
result  is  designed  to  be  accomplished  by  making  the  false  pretense,  and  it 
fails,  while  another  thing  of  value  is  obtained  and  accepted  with  intent  to 

•rkfeeence  to  mokographic  notks. 
False  pretenses,  crime  of  obtaining  money  or  property  by:  33  Am.  Rep.  94,  95;  40 
Am.  Rep,  75-«0. 
False  representations,  when  actionable:  18  Am.  St.  Rep.  555-563. 
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defraud,  the  law  imputes  to  the  person  making  such  pretense  a  design  from 
the  beginning  to  accomplish  the  latter  result:  Todd  v.  State,  31  Ind.  514. 

False  Representation  or  Pretense,  What  is.  —  A  false  representation  or  pre- 
tense  is  a  representation  of  some  fict  or  circumstance,  calculated  to  mislead, 
which  is  not  true;  or  in  other  words,  such  a  fraudulent  representation  of  an 
existing  or  past  fact,  by  one  who  knows  it  not  to  be  true,  as  is  adapted  to 
induce  the  person  to  whom  it  is  made  to  part  with  something  of  value.  Such 
pretense  need  not  be  in  words,  but  may  be  gathered  from  the  acts  and  con- 
duct of  the  party:  People  v.  Wasservojle,  77  Cal.  173;  Jackson  v.  People,  126 
111.  139;  State  v.  Vandimarh,  35  Ark.  396;  State\.  Haines,  23  S.  C.  170.  So 
if  a  false  representation  is  made  in  regard  to  an  article,  and  money  i» 
thereby  obtained,  the  crime  is  complete,  even  though  it  is  necessary  to  apply 
tests  or  experiments  to  the  article  to  ascertain  whether  the  representation 
is  false  or  not:  In  re  Oreenough,  31  Vt.  279.  A  false  representation  of  an 
existing  fact,  calculated  to  deceive,  and  which  does  deceive,  and  is  intended 
to  deceive,  whether  the  pretense  is  in  writing,  or  oral,  or  in  acta,  by  whicb 
one  man  obtains  value  from  another  without  compensation,  is  a  criminal  false 
pretense:  State  v.  Phifer,  65  N.  C.  321;  State  v.  Dixon,  101  N.  C.  741-743. 

Future  Events,  Representations  concerning.  —  One  of  the  essential  elements 
of  the  crime  of  obtaining  money  or  property  by  false  pretense  is,  that  the 
false  pretense  or  representation  shall  be  of  a  past  event  or  of  an  ex- 
isting fact.  No  representation  of  a  future  event,  whether  in  the  form  of  a 
promise  or  not,  can  be  a  criminal  pretense:  State  v.  TuU,  42  Mo.  App.  324; 
State  V.  DeLay,  93  Mo.  98;  State  v.  Colly,  39  La.  Ann.  841;  Commomoealth 
V.  Wallace,  114  Pa.  St.  405;  60  Am.  Rep.  353;  in  re  Snyder,  17  Kan.  542; 
Keller  V.  Stale,  51  In  J.  Ill;  Commonwealth  v.  Moore,  89  Ky.  542;  State  v. 
Magee,  11  Ind.  154;  Jackson  v.  People,  126  111.  139;  DilliiKjJiam  v.  State,  5 
Ohio  St.  281;  Johnson  v.  State,  41  Tex.  65;  Canter  v.  State,  7  Lea,  349;  State 
V,  Haines,  23  S.  C.  170.  Hence  where  one  advances  money  to  a  laborer  oo. 
his  promise  to  work  it  out,  which  he  afterwards  refuses  to  do,  he  is  not 
guilty  of  obtaining  the  money  under  false  pretenses:  Ryan  v.  State,  45  Ga.  128, 
So  where  one  is  dishonest,  and  purchases  goods  under  a  promise  to  pay  for 
them,  but  without  intending  to  do  so,  this  does  not  constitute  the  crime: 
Tefft  V.  Windsor,  17  Mich.  485.  So  where  horses  are  sold  to  defendant  on 
credit,  the  seller  taking  a  note  for  the  price,  relying  on  the  defendant's 
promise  to  resell  the  horses  to  pay  the  first  purchase  price,  the  crime  is  not 
made  out,  although  the  defendant  may  have  falsely  represented  his  present 
ability  to  pay:  People  v.  Mauritzen,  84  Cal.  37.  So  where  the  defendant,  on 
presentation  of  his  board-bill,  falsely  represented  that  he  was  expecting 
money  every  day  with  which  to  pay  it,  and  on  the  strength  of  such  repre- 
sentation obtained  further  credit  for  board,  all  of  the  board  having  been  ob- 
tained without  any  prior  agreement  as  Xp  time  of  payment,  the  defendant 
was  decided  to  not  be  guilty  of  obtaining  goods  by  means  of  false  pretenses: 
State  v.  Black,  75  Wis.  490;  Stale  v.  Tull,  42  Mo.  App.  324. 

The  Pretense  must  have  Induced  Belief.  — To  make  the  pretense  criminal, 
it  must  not  only  relate  to  a  past  event  or  a  present  existing  fact,  and  not  to 
a  promise  or  something  to  happen  in  future,  but  the  party  injured  must  also 
believe  the  pretense  to  be  true,  and,  confiding  in  its  truth,  must,  by  reason 
of  such  confidence,  part  with  his  money  or  property:  State  v.  Evers,  49  M.(k 
642;  and  it  may  relate  to  quality,  quantity,  or  the  nature  or  other  incident 
of  the  article  ofiFered  for  sale,  whereby  the  purchaser,  relying  on  such  false 
representation,  is  defrauded:  Jackson  v.  People,  126  111.  139;  or  the  prom- 
ise and  pretense  may  blend  together  and  still  be  criminal,  if  they  jointly  act 
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opon  the  defrauded  person  and  induce  him  to  give  faith  to  the  pretense: 
State  V.  Dowe,  27  Iowa,  273;  1  Am.  Rep.  271. 

Pretense  not  Sufficient  to  Deceive  Prudent  Persona.  —  The  better  opinion 
would  seem  to  be,  that  the  false  pretense  relied  upon  as  true  need  not  be  such 
as  would  be  guarded  against  by  a  person  of  ordinary  care  and  prudence: 
People  V.  Haynes,  14  Wend.  546;  28  Am.  Dec.  530;  State  v.  Fooks,  65  Iowa, 
196;  Johnson  v.  State,  36  Ark.  242;  Smith  v.  State,  55  Miss.  514;  Bowen  v. 
State,  9  Baxt.  45;  40  Am.  Rep.  71.  The  contrary  doctrine  is,  however, 
maintained  by  some  authorities:  State  v.  Burnett,  119  Ind.  392;  State  v, 
Magee,  11  Ind.  154. 

False  Statement  Made  True  he/ore  being  Acted  upon,  —  A  pretense  which 
18  false  when  made,  but  true,  by  the  act  of  the  maker  of  it,  when  the  prose- 
•cutor  relies  thereon  and  parts  with  his  property,  is  not  a  criminal  false  pre- 
tense: In  re  Snyder,  17  Kan.  542. 

False  Pretense  Which  is  Part  Only  of  the  Means  Operating.  — It  is  not  neces- 
«ary,  to  constitute  the  crime,  that  the  owner  has  been  induced  to  part  with 
his  property  solely  and  entirely  b}'  false  pretenses,  nor  need  the  pretenses 
be  the  paramount  cause  of  the  delivery  of  the  property  to  the  accused; 'for 
it  is  sufficient  if  they  are  part  of  the  moving  cause,  and  without  them  the 
defrauded  party  would  not  have  parted  with  the  property.  The  falsity  of 
«very  pretense  made  is  not  essential  to  the  crime.  It  is  enough  that  a  ma- 
terial part  of  the  pretense  was  false,  that  it  was  made  with  intent  to  defraud, 
and  that  it  induced  the  party  sought  to  be  wronged  to  part  with  his  prop- 
erty: Beasley  v.  State,  59  Ala.  20;  In  re  Snyder,  17  Kan.  542;  State  v. 
Thatcher,  35  N.  J.  L.  445;  People  v.  Haynes,  14  Wend.  557;  28  Am.  Dec. 
530;  People  v.  Herrick,  13  Wend.  88. 

Intent,  Presumption  of.  —  Where  property  is  obtained  by  an  alleged  false 
pretense,  the  falsity  of  the  representation,  if  established,  will  raise  a  pre- 
sumption of  an  intent  to  defraud:  People  v.  Herrick,  13  Wend.  88;  Jackson 
V.  People,  126  111.  139. 

The  Value  of  the  Thing  Obtained  is  not  an  essential  of  the  crime  of  obtain- 
ing money  or  property  by  false  pretenses.  One  may  be  punished,  however 
small  the  value  of  the  property  obtained:  Jackson  v.  Commonwealth,  86  Ky.  1. 

Illustrations  of  False  Pretenses.  —  Among  the  many  cases  where  false 
pretenses  have  been  deemed  suflBcient  to  constitute  the  crime  of  obtaining 
property  or  money  by  false  pretenses,  the  following  may  be  enumerated: 
An  influential  and  intentionally  false  representation,  by  the  seller  to  the 
purchaser  of  a  horse  or  mule,  that  he  is  sound  or  possesses  certain  other 
qualities,  the  falsity  not  being  apparent,  or  if  apparent,  falsely  explained: 
State  V.  Stanley,  64  Me.  157;  Watson  v.  People,  87  N.  Y.  561;  41  Am.  Rep. 
397;  State  v.  WUkerson,  103  N.  0.  337;  State  v.  Burke,  108  N,  0.  750;  Jack- 
son V.  People,  126  III.  139;  a  bank  check  drawn  by  defendant  in  favor  of  the 
person  alleged  to  have  been  defrauded,  and  in  payment  of  property  obtained, 
the  defendant  knowing  when  he  gave  the  check  that  he  had  neither  funds  to 
meet  it,  nor  credit  at  the  bank  upon  which  it  was  drawn,  and  that  it  would 
not  be  paid  upon  presentation:  People  v.  Donaldson,  70  Cal.  116;  Common- 
wealth V.  Drew,  19  Pick.  179;  Maley  v.  State,  31  Ind.  192;  Smith  v.  People, 
47  N.  Y.  303;  Commomvealth  v.  Devlin,  141  Mass.  423;  false  representations 
made  by  a  merchant  in  obtaining  goods,  as  to  existing  facts,  regarding  his 
present  ability  to  pay  for  them:  Rothschild  y.  State,  13  Lea,  299;  Smithy. 
State,  55  Miss.  513;  Clifford  v.  State,  56  Ind.  245;  the  obtaining  of  a  signa- 
ture or  an  indorsement  to  a  promissory  note,  by  false  pretenses,  and  with 
^  fraudulent  intent  to  obtain  money  upon  it,  whether  the  note  is  negoti- 
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able  or  not,  and  whether  the  money  was  actually  obtained  or  not:  Peo- 
pte  V.  Stone,  9  Wend.  181;  People  v.  Herrick,  13  Wend.  87;  People  v. 
O'enung,  11  Wend.  18;  Dillingham  v.  State,  5  Ohio  St.  280;  State  v.  Pryor^. 
30  lud.  350;  State  v.  Poi'tei;  75  Mo.  171;  or  where  one,  by  means  of  fals© 
pretenses,  induces  another  to  buy  property  from  him,  and  thereby  obtaina 
the  signature  of  the  buyer  to  a  good  check  in  payment:  Tarhox  v.  State,  38 
Ohio  St.  581 ;  a  false  representation  by  which  money  is  paid  to  another  at 
the  request  of  defendant  and  in  payment  of  his  debt:  Sandy  v.  State,  60  Ala. 
58;  a  false  promise  to  repay  money  thereby  obtained,  when  coupled  with  t^ 
false  representation  as  to  property  owned  by  the  person  making  it:  State  v. 
Montgomery,  56  Iowa,  195;  the  obtaining  of  money,  on  the  false  pretense,  by 
defendant,  that  his  brother  is  to  arrive  with  money  for  him,  with  which  h* 
will  repay  the  sums  borrowed:  State  v.  Fooks,  65  Iowa,  196;  a  false  repre» 
sentation  by  a  mortgagor  that  he  was  procuring  a  loan  from  another  to  pay 
the  notes  and  mortgage  held  by  the  mortgagee  made  to  the  latter,  together 
with  the  false  pretense  that  he  had  come  to  him  for  the  purpose  of  paying 
them,  whereby  he  obtained  possession  of  both  the  notes  and  the  mortgage  of 
the  mortgagee:  Statev.  Cowdin,  28  Kan.  269;  falsely  representing  one's  self  to 
be  the  owner  of  property  which  does  not  belong  to  him,  and  thus  fraudulently 
inducing  the  owner  to  sell  the  goods  on  credit:  People  v.  Kendall,  25  Wend.. 
399;  Commonwealth  v.  Lee,  149  Mass.  179;  obtaining  money  as  a  charitable 
gift  by  means  of  false  representations:  Commonwealth  v.  Whitcomb,  107  Mass. 
486;  as  that  goods  were  needed  to  bury  a  sister-in-law's  child  who  had  just 
died:  State  v.  Matthews,  91  N.  C.  635;  falsely  representing  that  the  stock  of 
a  corporation  was  selling  at  a  certain  price,  but  not  in  representing  that  it 
was  worth  a  certain  price:  Commonwealth  v.  Wood,  142  Mass.  459;  a  false 
and  fraudulent  statement  by  the  president  of  a  bank  that  it  is  perfectly 
solvent:  Commonwealth  v.  Wallace,  114  Pa.  St.  405;  60  Am.  Rep.  353; 
willfully  false  and  fraudulent  representations,  made  to  induce  the  sale  of 
railroad  bonds,  that  they  were  of  a  certain  market  value,  and  that  a  bank 
would  lend  that  amount  on  them,  and  that  the  railroad  was  in  running  or- 
der and  paying  expenses:  People  v.  Jordan,  66  Cal,  10;  56  Am.  Rep.  73; 
falsely- representing  one's  title  to  be  good,  when  he  knows  it  is  bad,  with 
intent  to  deceive  and  defraud,  thereby  succeeding  in  cheating  another  out 
of  his  property:  People  v.  Hamberg,  84  Cal.  469;  obtaining  goods  hy  false 
representations  that  defendant  has  a  certain  sum  of  money,  partly  paid  and 
partly  to  be  received  in  right  of  his  wife:  Commonwealth  v.  Burdick,  2  Pa, 
St.  163;  44  Am.  Dec.  186;  falsely  and  fraudulently  representing  one's  self  to 
be  a  member  of  a  Masonic  lodge  in  one  state,  on  his  way  to  a  funeral  and 
out  of  money,  and  exhibiting  a  forged  receipt  from  his  lodge  for  dues,  thereby 
obtaining  money  from  a  Masonic  lodge  in  ^another  state,  upon  a  promise  to 
repay  the  same:  Strong  v.  State,  86  Ind.  208;  44  Am.  Rep.  292;  a  false  and 
fraudulent  representation  by  defendant  as  to  his  place  of  residence,  if  the 
defrauded  party  relied  thereon  and  it  formed  a  controlling  inducement, 
otherwise  not:  Woodbury  v.  State,  69  Ala.  242;  44  Am.  Rep.  515;  obtaining 
property  by  falsely  pretending  to  have  purchased  a  farm  in  the  neighbor- 
hood: State  T.  Fooks,  65  Iowa,  452;  falsely  representing  one's  self  to  be 
the  owner  of  land,  and  selling  it  and  obtaining  the  money  therefor,  by 
pointing  out  valuable  property  to  a  purchaser  as  that  sold  him,  while  the 
property  convej'ed  is  worthless:  State  v.  McConkey,  49  Iowa,  499;  selling 
barrels  of  crude  turpentine,  representing  them  to  be  just  as  good  at  the 
bottom  as  at  the  top,  when  they  contained  only  a  small  quantity  of  turpen- 
tine on  the  top  of  each,  the  remainder  of  the  contents  being  chips  and  dirt: 
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State  V.  Jones,  70  N.  C.  75;  a  false  assertion  of  confidence  that  one  can  secure 
a  place  for  another,  accompanied  by  promises  to  do  it,  and  by  other  false 
devices,  all  of  which  induced  the  latter  to  part  with  his  property:  People  v. 
Winslow,  39  Mich.  605;  falsely  and  fraudulently  representing  that,  from  a 
certain  recipe  of  which  defendant  was  the  owner,  a  compound  could  be 
produced  which  would  be  a  non-explosive  burning  fluid,  and  by  which 
representations  he  induced  another  to  purchase  the  recipe  and  pay  him 
therefor:  In  re  Greenough,  31  Vt.  279;  advertising  to  give  an  exhibition  as  a 
mesmerist,  and  distributing  handbills  giving  notice  of  defendant's  proposed 
exhibition,  renting  a  hall,  and  at  the  appointed  time  standing  in  the  ticket- 
oflSce,  selling  tickets  of  admission  and  collecting  the  money  therefor  until 
the  time  for  the  exhibition  to  begin,  and  then  absconding:  State  v.  Sarony, 
95  Mo.  349;  obtaining  money,  from  the  mother  of  a  boy  confined  in  jail,  by 
falsely  representing  that  the  boy  was  threatened  with  mob  violence;  that  it 
was  necessary,  in  order  to  protect  him,  to  remove  him  to  the  jail  of  another 
county;  that  defendant  had  been  employed  as  his  counsel,  and  needed  the 
money  to  effect  the  removal:  Commonwealth  v.  Moore,  89  Ky.  542;  obtaining 
credit  on  false  representations  of  being  a  storekeeper:  Higler  v.  People,  44 
Mich.  299;  38  Am.  Rep.  267;  falsely  representing  one's  self  to  another  as 
being  an  oflBcer  with  a  warrant  for  his  arrest  for  forgery,  with  power  to  com- 
promise the  ofifense,  and  by  such  representations  and  threats  to  arrest,  obtain- 
ing from  such  other  money  and  a  promissory  note  for  not  making  the  arrest: 
Perkins  v.  State,  67  Ind.  270;  33  Am  Rep.  89,  and  note  94;  falsely  pretend- 
ing to  an  ignorant  negro  that  defendant  was  a  practicing  physician,  and  tiiat 
he  had  restored  sight  to  a  blind  man,  that  the  negro's  house  was  infected 
with  poison,  that  his  sick  granddaughter  was  poisoned,  and  that  defendant 
could  remove  the  poison  for  pay,  thereby  obtaining  money  from  the  negro 
to  remove  the  poison:  Boicen  v.  State,  9  Baxt.  45;  40  Am.  Rep.  71. 

Whether  the  False  Pretense  must  he  Calculated  to  Deceive  a  Prudent  Person, 
—  A  false  pretense,  token,  or  writing,  to  be  criminal,  must,  it  has  been  held, 
be  of  a  nature  to  deceive,  and  such  as  the  victim,  under  the  circumstances, 
may  rely  upon.  Therefore,  as  an  appointment  to  sell  corn  is  not  assign. 
able,  an  assignee,  being  bound  to  know  this,  has  no  right  to  rely  upon  a 
representation  that  the  transfer  would  vest  in  him  the  title  to  the  corn  or  the 
power  to  sell  it.  As  before  announced,  some  of  the  cases  maintain  that  a 
false  pretense  is  not  criminal  unless  calculated  to  deceive  persons  of  ordinary 
prudence  and  discretion:  Commonwealth  \.  Grady,  13  Bush,  285;  26  Am.  Rep. 
192;  People  v.  Williams,  4  Hill,  9;  40  Am.  Dec.  259.  Thus  it  has  been  de- 
cided that  where  defendant  falsely  and  fraudulently  represented  that  he 
owned  property  free  from  encumbrance,  when  in  fact  there  was  a  recorded 
mortgage  against  the  property,  and  by  such  representation  obtained  money 
from  one  who  was  ignorant  of  the  mortgage,  the  defendant  was  not  guilty  of 
obtaining  the  money  by  false  pretense,  because  the  party  from  whom  it  was 
obtained  had  the  means  of  detection  at  hand:  Commomvealth  v.  Orndy,  13 
Bush,  285;  26  Am.  Rep.  192.  So  where  cotton  was  sold  under  a  false  repre- 
sentation that  it  was  "good  middling,"  it  was  held  that  the  rule  of  carea* 
emptor  applied,  and  that  defendant  could  not  be  convicted  for  the  false  pre- 
tense: State  V.  Young,  76  N.  C.  258.  The  better  rule,  however,  is  believed 
to  be,  that  defendant  is  guilty  if  he  knows  or  has  reason  to  believe  that  his 
false  representations  are  relied  upon  in  obtaining  the  money  or  property,  or 
as  grounds  of  credit:  People  v.  McAllister,  49  Mich.  12;  State  v.  Hu7vt,  11 
W.  Va.  54. 

Receiver  qf  Money  Obtained  by  the  Fake  Pretenses  of  Another,  — One  is  not 
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guilty  by  merely  being  present  when  money  is  received  and  taking  part  of 
it,  even  if  he  knows  that  it  was  obtained  through  the  false  representations  of 
another:  People  v.  Cline,  44  Mich.  290.  So  if  one,  acting  honestly,  receives 
all  the  money  obtained  by  the  false  pretenses  of  another,  the  latter  cannot 
be  convicted,  because,  though  he  was  guilty  of  a  false  pretense,  the  result 
accomplished  by  it  was  the  securing  of  money  or  property  by  one  who  was 
entitled  thereto:  Bracey  v.  State,  64  Miss.  26. 

Obtaining  Satisfaction  of  One's  Debt  due  to  another,  by  false  pretenses,  no 
money  passing,  is  not  indictable:  Jamison  v.  State,  37  Ark.  445;  40  Am.  Rep. 
103. 

Ti-ue  Pretense  Believed  to  be  False.  —  If  the  pretense  used  is  not  false, 
though  the  person  employing  it  believes  it  to  be  so^  there  is  no  criminal 
offense:  State  v.  Asher,  50  Ark.  427. 

Property  must  be  Parted  with  and  Some  Person  D^rauded.  —  The  party 
defrauded  must  be  induced  by  the  false  pretense  to  actually  part  with  his 
property  before  any  crime  is  committed:  McCord  v.  People,  46  N.  Y.  470. 
Where  one,  desiring  to  board  with  an  acquaintance  of  his,  who  was  visiting 
there,  went  to  a  certain  hotel,  whose  proprietor  told  him  that  he  knew  his 
friend,  that  he  had  been  boarding  him  for  some  time,  but  that  he  had  left 
town,  all  of  which  was  false,  and  by  means  of  which  the  prosecutor  was  in- 
duced to  pay  the  hotel-keeper  a  month's  board  in  advance,  — this  was  held 
not  to  be  a  case  of  false  pretenses,  as  the  prosecutor  could  get  full  value  for 
the  money  expended:  Morgan  v.  State,  42  Ark.  131;  48  Am.  Rep.  55. 

Mere  Concealment  is  not  a  False  Pretense.  — One  who  gives  an  order  on  his 
employer  for  wages  to  become  due  him,  and  subsequently  collects  them  him- 
self, concealing  the  fact  of  having  given  the  order,  is  not  guilty  of  obtaining 
money  under  false  pretenses:  Moitlden  v.  State,  5  Lea,  577. 

Obtaining  Property  to  Which  One  is  Entitled.  —  An  agent  who  obtains  prop- 
erty belonging  to  his  principal,  and  to  the  immediate  possession  of  which  the 
latter  is  entitled,  by  means  of  false  representations  made  to  a  third  party,  ia 
not  guilty  of  obtaining  the  property  by  false  pretenses:  In  re  Cameron,  44 
Kan.  64;  21  Am.  St.  Rep.  262,  and  note  265. 

Obtaining  Charitable  Donations  by  False  Representations  is  not  indictable, 
because  it  does  not  affect  a  matter  of  trade  or  credit:  People  v.  doughy 
17  Wend.  351;  31  Am.  Dec.  303. 

Obtaining  a  Judgment  by.  —  A  divided  court  decided  that  a  person  who  by 
false  representations  obtained  the  consent  of  a  city  to  the  entry  of  judgment 
in  his  favor  in  a  suit  against  it,  and  thereby  obtained  a  sum  of  money  from 
the  city  in  satisfaction  of  the  judgment,  was  not  guilty  of  obtaining  the 
money  by  false  pretenses:  Commonwealth  v.  Harkins,  128  Mass.  79. 

False  Statements  Believed  to  be  True.  —  One  who  obtains  money  by  false 
representations,  induced  by  his  misapprehension  of  the  facts,  is  not  guilty  of 
the  crime,  because  of  the  absence  of  a  criminal  intent:  State  v.  Oarris,  98 
N.  C.  733. 

Intent  or  Ability  to  Repair  the  Wrong  Done.  —  An  intent  to  repay  money 
obtained  by  false  pretenses  does  not  relieve  the  offense  of  its  criminality: 
Buntain  v.  State,  15  Tex.  App.  515;  nor  is  ability  to  repay  any  defense  in 
such  case:  Commomoealih  v.  Coe,  115  Mass.  481;  Spaulding  v.  Knljht,  116 
ilass.  148;  nor  is  the  fact  that  one  is  personally  liable  on  his  assignment  of 
an  instrument  any  defense  for  obtaining  money  under  false  pretenses  by 
means  of  the  assignment:  Territory  v.  Ely,  6  Dak.  128.  Nor  is  it  any  de- 
fense that  the  party  defrauded  made  false  representation  as  to  the  good* 
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obtained  by  the  false  pretenses,  nor  that  the  goods  were  of  less  value  than 
alleged:  Commonwealth  v.  Morrill,  8  Cush.  571. 

Indictment  —  Necessary  Averments.  — An  indictment  for  obtaining  goods 
or  money  by  false  pretenses  must  allege  that  the  accused  represented  that 
ceita  n  facta  existed,  and  that  such  representations  caused  the  owner  to  part 
with  his  property,  and  that  the  statements  which  thus  induced  the  owner  to 
part  with  his  property  were  untrue:  State  v.  Tomlin,  29  N.  J.  L.  13.  In  other 
words,  tlie  indictment  must  show  what  the  false  pretenses  were;  that  they 
were  made  or  authorized  by  defendant;  that  they  were  false  and  fraudulent, 
and  deceived  the  prosecutor;  and  what  was  obtained  by  and  under  them: 
Parker  v.  Armstrong,  55  Mich.  176.  Or,  as  diflferently  expressed,  the  indict- 
ment must  set  out  the  pretenses,  the  scienter,  and  that  by  means  of  the 
pretenses,  which  were  false,  the  defrauded  party  was  induced  to  part  with 
the  property  described:  Maihena  v.  State,  15  Tex.  App.  473;  Commonwealth 
V.  Bracken,  14  Phila.  342;  State  v.  Neimeier,  66  Iowa,  (534;  State  v.  Philbrick, 
31  Me.  401;  State  v,  Mikle,  94  N.  0.  843.  The  averments  necessary  to  a 
valid  indictment  are  stated  in  Johnson  v.  State,  75  Ind.  553,  to  be,  the  speci- 
fication of  the  pretenses,  the  goods  or  money  obtained,  and  from  whom;  also, 
to  negative  the  pretenses,  aver  defendant's  knowledge  of  their  falsity,  and 
show  the  connection  between  them  and  the  fraud  accomplished  by  their 
means. 

It  is  essential  to  the  indictment  that  it  allege  that  the  defendant  made  the 
pretenses  with  a  knowledge  of  their  falsity:  State  v.  Blaumlt,  38  N.  J.  L. 
306;  State  v.  Hurat,  11  W.  Va.  54;  Maranda  v.  State,  4t^  Tex.  442;  State  v. 
Jansan,  SO  Mo.  97;  and  with  an  intent  to  defraud:  Jones  v.  State,  22  Fla. 
53-';  State  V.  Small,  31  Tex.  184;  Strimjerv.  State,  13  Tex.  App.  520;  State  v. 
Smallwood,  68  Mo.  192.  Thus  an  indictment  charging  that  defendant  will- 
fully, falsely,  and  fraudulently  pretended  to  the  prosecutor  that  he  had  cut 
for  him,  for  the  use  of  another,  twenty  cords  of  wood,  whereas  in  fact  he  had 
not  cut  the  same,  and  by  means  of  such  false  pretense  did  obtain  from  the 
prosecutor  certain  described  money  with  intent  to  defraud,  is  suflBcient  with- 
out alleging  a  felonious  intent:  State  v.  Eason,  86  N.  C.  674. 

The  indictment  must  also  sBate  what  the  false  pretenses  are,  and  must 
allege  them  in  such  terms  that  the  court  can  determine  whether  or  not  the 
crime  is  within  the  statute,  and  also  with  such  certainty  that  the  defendant 
may  ascertain  whether  they  constitute  an  indictable  oflFense  or  not:  State  v. 
Lambeth,  80  N.  C.  393;  People  v.  McKenna,  81  Cal.  158;  State  v.  Porter,  75  Mo. 
171;  Clackan  v.  Commomoealth,  3  Met.  (Ky.)  332;  People  v.  Oates,  13  Wend. 
311;  State  v.  Bonnell,  46  Mo.  395;  State  v.  McChesney,  90  Mo.  120.  The  pre- 
tense need  not,  however,  be  set  out  in  the  exact  words  of  the  statute,  for  it  is 
sufficient  if  it  is  plainly  and  sufficiently  made  out  in  any  fofm  of  words:  Com- 
monwealth V.  Drew,  153  Mass.  588.  An  indictment  alleging  that  defendant 
falsely  represented  that  he  owned  certain  described  personal  property,  with 
intent  to  borrow  money  of  another,  and  that  he  oflfered  to  mortgage  the  same 
as  security  for  the  money,  and  that  such  other  person,  relying  on  the  truth 
of  such  pretenses,  loaned  the  money  to  defendant  in  consideration  of  the  mort. 
gage,  sufficiently  alleges  the  false  pretenses,  and  that  the  money  was  loaned 
by  reason  thereof:  Commomoealth  v.  Lincoln,  11  Allen,  233.  So  an  indict- 
Sient  alleging  as  a  false  pretense  that  a  false  coin  was  represented  as  good 
and  current  coin,  and  that  the  prosecutor,  being  deceived  thereby,  was  induced 
to  deliver  to  defendant  good  coin  in  exchange  therefor,  sufficiently  alleges 
the  false  pretenses:  Commonwealth  v.  Nason,  9  Gray,  125. 

If  an  indictment  sets  out  the  false  pretenses  with  such  certainty  as  to 
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clearly  bring  them  within  the  statute,  it  is  not  essential  that  all  the  details^ 
of  the  fraud  should  be  stated:  People  v.  Oyer  and  Terminer,  83  N.  Y.  436. 
And  if  there  are  several  false  pretenses,  only  one  of  them  need  be  set  out  in^ 
the  indictment:  State  v.   Vandimark,  35  Ark.  396. 

If  an  indictment  states  au  ofifense  with  proper  precision  and  formality,  it; 
will  not  be  quashed  on  the  ground  that  it  contains  some  immaterial  allega-- 
tions,  or  that  some  one  of  the  pretenses  charged  is  not  properly  set  out:  Com- 
montoealth  v.  Parmenter,  121  Mass.  354;  Commonwealth  v.  Stevenson,  127  Mass. 
446. 

Where  the  money  or  property  is  obtained  by  the  use  of  a  false  or  defective 
written  instrument,  it  is  not  essential  that  its  tenor  should  be  stated  at  length, 
but  it  must  be  set  out  with  sufficient  precision  to  indicate  its  nature  and. 
contents:  Commonwealth  y.  Coe,  116  Mass.  481;  Oliver  v.  State,  37  Ala.  134; 
State  V.  Blizzard,  70  Md.  385;  14  Am.  St.  Rep.  366.  The  indictment  must 
disclose  in  what  particular  the  instrument  is  defective:  State  v.  Dyer,  41: 
Tex.  520;  and  it  must  also  allege  that  the  instrument  was  the  consideration, 
upon  which  the  defrauded  party  parted  with  his  property:  Liitlon  v.  StatCp 
14  Tex.  App.  518. 

Where  an  indictment  charges  as  part  of  the  false  pretenses  that  certain- 
real  estate  was  falsely  represented  to  be  free  from  encumbrances,  the  prior 
encumbrances  should  be  set  out  or  described:  Keller  v .  Stale,  51  Ind.  111. 
The  indictment  need  not  allege  in  specific  terms  that  the  property  was  ac- 
quired by  means  of  the  false  pretenses,  when  it  alleges  that  by  representa- 
tions so  made  the  defendant  obtained  the  property:  State  v.  McConkey,  49' 
Iowa,  499. 

An  indictment  setting  out  the  words  used  by  defendant  as  false  pretenses^ 
is  sufficient  without  explaining  their  meaning:  State  v.  Call,  48  N.  H.  126. 

It  is  essential  that  the  indictment  show  that  the  false  pretense  related  to 
a  past  event,  or  a  fact  having  a  present  existence,  and  not  to  something  t<v 
happen  in  the  future,  whether  in  the  nature  of  a  promise  or  not:  Scarlett  ¥► 
State,  25  Fla.  717;  State  v.  Evera,  49  Mo.  542;  Ddlinyham  v.  State,  5  Ohio  St. 
280;  Johnson  v.  State,  41  Tex.  65;  State  v.  Haines,  23  S.  C.  170;  People  v. 
Blin'hard,  90  N.  Y.  314.  But  an  indictment  alleging  several  matters  as 
false  pretenses,  some  of  which  have  a  present  existence,  is  not  bad  for  the 
reason  tiiat  one  of  the  pretenses  alleged  relates  to  something  to  be  done  iui 
the  future:  State  v.   VorhacJ:,  66  Mo.  168;  State  v.  Jansan,  80  Mo.  97. 

It  is  essf.ntial  to  the  validity  of  the  indictment  that  it  should  contain  ts^ 
distinct  and  specific  averment  that  the  pretenses  charged,  or  some  of  theni^ 
are  false  in  fact:  State  v.  Pickett,  78  N.  C.  458;  People  v.  Reynolds,  71  Mich. 
343;  State  v.  MHxch,  37  Kan.  2j2;  Hamilton  v.  State,  16  Fla.  288;  Redmond 
V.  Slate,  35  Ohio  St,  81;  State,  v.  Levi,  41  Tex.  563;  State  v.  Peacock,  31  Mo. 
413;  Pattee  v.  State,  109  Ind.  545;  People  v.  Haynes,  14  Wend.  557;  28  Am. 
Dec.  530;  Tj/ler  v.  State,  2  Humph.  37;  36  Am.  Dec.  298. 

The  indictment  must  charge  m  terms  that  the  property  was  acquired  by 
means  of  the  false  pretenses:  Epperson  v.  State,  42  Tex.  79;  State  v.  Conner,.. 
110  Ind.  469;  Cowan  v.  State,  22  Neb.  519;  Norris  v.  State,  25  Ohio  St.  217; 
IS  Am.  Rep.  291;  and  that  the  prosecutor  was  induced  to  part  with  the 
property  by  his  reliance  upon  the  truth  of  such  representations:  Jones  v.  Stale, 
50  Ind.  473;  State  v.  Oreen,  7  Wis.  676;  Pendry  v.  State,  18  Fla.  191;  Ladd 
v.  State,  17  Fla.  215;  Staie  v.  Jordan,  34  La,  Ann.  1219;  Cooke  v.  State,  83 
Ind.  402;  Commonwealth  v.  Ooddard,  4  Allen,  312;  People  v.  Cline,  44  Mich. 
290.  An  allegation,  however,  that  the  party  defrauded  was  induced  by  the 
false  representations  to  part  with  his  property  necessarily  implies  that  h* 
Am.  8t.  Rkp.,  Vol.  XXV.— 26 
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velied  upon  them,  without  an  allegation  to  that  effect  in  express  words: 
Nvrria  v.  State,  25  Ohio  St.  217;  18  Am.  Rep.  291;  State  v.  Penley,  27  Ck)nn. 
687;  People  v.  Jacobs,  35  Mich.  36. 

The  property  or  money  obtained  by  means  of  false  pretenses  must  be 
described  ia  the  indictment  with  the  same  particularity  and  certainty  as 
in  an  indictment  for  larceny:  Treadway  v.  State,  37  Ark.  443;  Jamison  v. 
State,  37  Ark.  445;  State  v.  Reese,  83  N.  0.  637.     Thus  a  description  of  the 

V property  as  "a  certain  lot  of  dry  goods"  is  insufficient:  Redmond  v.  State, 
35  Ohio  St.  81.  The  property  must  be  described  with  at  least  such  certainty 
as  to  enable  the  jury  to  decide  whether  or  not  the  property  obtained  is  the 
same  as  that  upon  which  the  indictment  is  based:  State  v.  Kube,  20  Wis.  217; 
91  Am.  Dec.  390.  The  fact  that  the  indictment  does  not  specifically  de- 
scribe all  the  property  obtained  by  the  false  pretenses  does  not  invalidate  it: 
People  V.  Pariah,  4  Denio,  153. 

When  the  punishment  does  not  depend  on  the  value  of  the  property  ob- 
tained, no  allegation  as  to  value  is  required:  State  v.  Gillespie,  80  N.  0.  396; 
Oliver  v.  State,  37  Ala.  134;  otherwise  when  the  punishment  depends  on 

\v  the  value  of  the  property  obtained:  State  v.  Ladd,  32  N.  H.  110.  It  is 
essential  to  the  sufficiency  of  the  indictment  that  it  clearly  and  directly 
allege  the  ownership  of  the  money  or  property  fraudulently  acquired  by  the 
defendant.  In  other  words,  it  must  distinctly  name  the  party  injured  by 
the  false  pretenses;  an  omission  of  this  averment  is  fatal  to  the  indictment: 
Mays  V.  State,  28  Tex.  App.  484;  Bunl  v.  State,  39  Tex.  509;  State  v.  Bliz- 
zard, 70  Md.  385;  14  Am.  St.  Rep.  306;  Jones  v.  State,  22  Fla.  532;  Wash, 
ington  v.  State,  41  Tex.  583;  Halley  v.  State,  43  Ind.  509;  Leobold  v.  State,  33 
Ind.  484;  Thompson  v.  People,  24  111.  60;  76  Am.  Dec.  733.  And  when  the 
name  of  the  party  defrauded  ia  unknown,  the  indictment  nyist  be  drawn 
according  to  the  rules  of  the  common  law.  The  trick  and  deception  or  false 
representation  must  be  particularly  set  forth,  and  that  the  name  of  the  de- 
frauded party  is  not  known  should  be  alleged  as  a  reason  for  not  setting  it 
forth:  State  v.  McChesney,  90  Mo.  120;  overruling  the  same  case  in  16  Mo. 
App.  259;  State  v.  Horn,  93  Mo.  190. 

When  the  property  or  money  is  obtained  from  an  agent  or  from  a  part- 
nership, the  ownership  is  properly  alleged  to  be  in  the  principal  or  in  the 
firm  name,  respectively:  Commonicealth  v.  Call,  21  Pick.  515;  State  v.  Wil' 
liam^,  103  Ind.  235. 

The  indictment  must  show  that  the  possession  of  the  money  or  property 
was  delivered  to  defendant  by  the  defrauded  party.  Hence  it  is  always  ne- 
cessary to  allege  that  the  possession  of  the  property  was  obtained  by  defend- 
ant by  means  of  the  false  pretenses  alleged:  State  v.  Conner,  110  Ind.  469; 
Tohitson  V.  State,  11  Ind.  481;  State  v.  Orcis,  13  Ind.  569;  State  v.  Williams, 
103  Ind.  235;  Wagoner  v.  State,  90  Ind.  504;  State  v.  Saunders,  63  Mo.  482; 
Stale  V.  McGinnis,  71  Iowa,  685;  State  v.  Clark,  72  Iowa,  30.  In  charging 
the  crime,  the  words  "false  representations "  and  "false  pretenses"  have 
the  same  meaning:  State  v.  Joaquin,  43__Iowa,  131, 

Jurisdiction  —  Venue. — To  constitute  the  crime  of  obtaining  money  or 
property  by  false  pretenses,  there  must  be  an  acquisition  of  the  property 
by  means  thereof,  and  the  title  must  pass  from  the  injured  party  to  the 
accused.  Hence  the  offense  must  be  i^rosecuted  in  the  county  or  state 
in  which  the  property  was  acquired,  no  matter  in  what  county  or  state  the 
false  pretenses  or  fraudulent  representations  were  made:  Sims  v.  State,  28 
Tex.  App.  447;  Adams  v.  People,  I  N.  Y.  173;  State  v.  Shaefer,  89  Mo. 
271;  State  v.  House,  55  Iowa,  466;  Stewart  v.  Jessup,  61  Ind.  413;  19  Am. 
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Rep.  739;  Commonwealth  v.  Van  Tut/I,  1  Met.  (Ky.)  1;  71  Am.  Dec  iHS; 

deciding  that  where  the  fraud  is  concocted  and  the  false  representations  are 
made  in  one  state,  but  the  scheme  is  completed  and  the  property  or  money 
is  acquired  in  another,  the  crime  is  committed  in  the  latter  state,  and  the 
perpetrator  is  properly  prosecuted  there.  So  where  one,  by  false  pretenses 
sent  by  mail,  procures  the  owner  of  goods  to  deliver  them  to  a  designated 
common  carrier  in  one  county,  consigned  to  the  defendant  in  another  county, 
the  oflfeuse  is  complete  in  the  former  county,  and  must  be  prosecuted  there: 
Norris  v.  Siate,  25  Ohio  St.  217;  18  Am.  Rep.  291.  If,  by  means  of  false 
pretenses,  the  injured  party  is  induced  to  transmit  by  mail  to  the  accused  a 
draft  or  other  writing,  the  postmaster  is  the  agent  of  the  latter  to  forward 
the  letter  to  him,  and  the  crime  is  complete  at  the  place  where  the  letter  ia 
mailed:  Commonwealth  v.   Wood,  142  Mass.  459. 

Evidence  —  Othei'  False  Pretenses.  —  In  prosecutions  for  obtaining  money 
or  property  by  false  pretenses,  evidence  of  similar  pretenses,  made  about  the 
time,  and  either  before  or  after  the  pretenses  alleged,  to  others,  or  the  same 
person,  in  the  same  locality,  is  admissible  to  show  guilty  knowledge  or  in- 
tent, which  must  always  be  proved:  People  v.  Wakely,  62  Mich.  298;  Stute 
V.  Jamison,  74  Iowa,  613;  People  v.  Henssler,  48  Mich.  49;  State  v.  Myers,  82 
Mo.  558;  52  Am.  Rep.  389;  State  v.  Bayne,  88  Mo.  604;  Mayer  v.  People,  80 
N.  Y.  364;  State  v.  Lomj,  103  Ind.  481;  State  v.  Sarony,  95  Mo.  349;  Cowan 
v.  State,  22  Neb.  520;  Trogdon  v.  Commonwealth,  31  Gratt.  862;  Commonwealth 
V.  Blood,  141  Mass.  571;  Thomjtson  v.  Rose,  16  Conn.  71;  Commonwealth  v. 
Stone,  4  Met.  4.S;  Strong  v.  State,  86  Ind.  208;  44  Am.  Rep.  292.  Thus  un- 
der an  allegation  of  falsely  pretending  that  a  forged  certificate  of  stock  was 
genuine,  evidence  of  the  possession  and  use  of  other  forged  certificates  of 
stock  by  the  defendant,  at  about  the  same  time,  whether  before  or  after- 
wards, is  admissible  on  the  question  of  guilty  knowledge  and  intent:  Com- 
monwealth V.  Coe,  115  Mass.  481.  So  evidence  to  show  that  defendant  had 
drawn  other  drafts  of  the  same  nature  as  the  one  charged  on  the  same  firm, 
with  which  he  falsely  pretended  to  have  credit,  and  that  such  drafts  had  not 
been  paid,  is  admissible  to  show  that  he  had  no  credit  with  such  firm,  and 
therefore  knew  that  his  draft  on  such  firm  would  not  be  paid:  People  v.  Was- 
servogle,  77  Cal.  173.  So  evidence  tending  to  show  that  defendant,  by  his 
long  continuance  in  the  business  of  handling  and  selling  horses,  knew  that  the 
horse  sold  was  not  of  the  character  or  in  the  condition  represented  by  him 
is  competent:  Jackson  v.  People,  126  111.  139.  On  the  trial  of  one  charged 
with  obtaining  money  by  false  pretenses  on  a  railway  train,  evidence  to  show 
the  system  on  which  similar  operations  had  been  conducted  by  defendant 
and  his  accomplices  for  some  days  previous  and  up  to  the  time  when  the 
crime  charged  was  committed  is  admissible  to  show  the  intent  with  which 
defendant  remained  on  the  train  with  his  victim  after  obtaining  his  money: 
State  v.  Beauclei'jh,  92  Mo,  490. 

Evidence — Guilty  Intent.  — The  judgment  roll  in  a  prior  action  against  de- 
fendant, in  which  the  invaliditj'  of  his  title  was  adjudged,  is  competent,  in  con- 
nection with  the  evidence  of  the  prosecuting  attorney,  upon  defendant's  trial 
for  obtaining  money  by  false  pretenses,  by  deed  of  such  title,  to  show  his  guilty 
knowledge  that  he  was  selling  property  to  which  he  had  no  title:  People  v.  Ham. 
berg,  84  CaL  468.  To  show  the  defendant's  guilty  intent,  evidence  of  the  steps 
preliminary  to  the  commission  of  the  crime  is  admissible:  People  v.  Winslow, 
39  Mich.  505;  State  v.  Montgomery,  56  Iowa,  195.  Evidence  of  similar  trans- 
actions will  not  be  admitted,  if  so  remote  that  no  connection  exists  between 
snem  and  the  transaction  charged;  and  what  limit  of  time  will  make  such 
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transactions  thus  remote  is  for  the  court  to  determine,  upon  the  f:u'^^  <>(  th© 
case:  Trogdon  v.  Commonwealth,  31  Gratt.  862;  Mayer  v.  People,  80  N.  Y. 
364.  And  false  statements  made  by  the  accused,  with  regard  to  the  transac- 
tion charged,  six  months  after  it  occurred,  are  not  admissible  to  show  hi» 
fraudulent  intent  at  the  time  the  crime  was  committed:  Slate  v.  Church,  4S 
Conn.  471;  Todd  v.  State,  31  Ind.  514.  Evidence  that  defendant  wa» 
deeply  insolvent  at  the  time  of  making  the  false  representations  as  to  sol- 
vency relied  upon  is  competent  to  show  his  guilty  intent:  Commonivealth  v. 
Jeffries,  7  Allen,  548;  83  Am.  Dec.  712.  Schedules  of  his  assets  and  liabili- 
ties, made  by  him  in  proceedings  in  bankruptcy,  are  admissible  for  this  pur- 
pose: Abbott  V.  People,  75  N.  Y.  602;  Commonwealth  v.  Drew,  153  Mass.  588. 
So,  for  the  purpose  of  proving  his  insolvency  and  intent,  evidence  that,  three 
days  after  obtaining  goods  by  false  pretenses  of  his  ability  to  pay  his  debts, 
the  defendant,  who  had  given  his  note  for  the  purchase-money,  mortgaged 
all  his  property  to  another  is  admissible:  State  v.  Call,  48  N.  H.  12o.  On 
the  trial  of  one  accused  of  obtaining  goods  by  falsely  representing  to  a  mer- 
chant that  he  was  not  trading  with  any  one,  and  was  only  indebted  to  him 
and  one  other,  it  is  competent  to  introduce  the  itemized  account  of  defendant's 
indebtedness  at  the  time  the  goods  were  obtained  to  one  not  mentioned  in 
his  representations  as  a  creditor,  as  evidence  to  show  that  the  representation* 
made  were  false,  and  made  with  a  fraudulent  intent:  Smith  v.  Slate,  55  Miss. 
514.  Proof  of  the  insolvency  of  the  defendant  is  not  admissible,  unless  the 
indictment  avers  negatively  the  defendant's  representations  of  his  solvency; 
State  V.  Lo7ig,  103  Ind.  481.  Where  one  is  charged  with  having  falsely  repre- 
sented that  the  bill  of  an  insolvent  bank  was  worth  its  nominal  value,  and 
having  passed  it  at  that  value  knowing  it  to  be  worthless,  evidence  that  ib 
was  not  worth  its  nominal  value  is  admissible,  as  tending  to  prove  the  fraud- 
ulent intent  in  passing  it:  Commonwealth  v.  Stone,  4  Met.  43.  Tiie  disposi- 
tion made  of  the  goods  by  the  defendant  is  admissible  to  show  his  intent  in 
obtaining  them:  State  v.  Lichliler,  95  Mo.  402.  Declarations  and  admissions 
made  by  defendant,  and  relating  to  the  transaction  charged,  are  admissible 
against  him  for  the  purpose  of  establishing  his  guilt:  Stale  v.  Long,  103  Ind. 
481;  Commonwenlth  V.  Castles,  9  Gray,  121;  69  Am,  Dec.  278;  State  v.  Wil- 
kerson,  72  N.  C.  376.  Thus  where  defendant,  when  arraigned  upon  an  in- 
dictment for  obtaining  money  upon  false  pretenses  that  he  was  a  man  of 
means,  obtained  counsel  at  the  expense  of  the  state  by  pleading  his  poverty 
to  the  court,  his  statement  thus  made  is  admissible  to  prove  the  falsity  of  the 
pretense  made  to  his  victim:  State  v.  Foohs,  65  Iowa,  196.  So  the  conver- 
sations of  his  co-conspirator  relating  to  the  same  crime,  not  made  in  hia 
presence,  are  admissible  agamst  him:  State  v.  Montgomery,  56  Iowa,  195. 
Such  evidence,  however,  is  not  sufficient  to  convict,  unless  corroborated: 
State  V.  Penny,  70  Iowa,  190.  It  has  been  decided  that  where  the  false  pre- 
tenses consist  of  a  writing,  as  an  order  for  the  payment  of  money,  the  pro- 
duction of  the  writing  is  not  required,  and  parol  evidence  of  its  contents  is 
admissible  to  show  defendant's  guilt:  Slate  v.  Wilkerson,  72  N.  C.  376.  But 
the  better  rule  seems  to  be,  that  before  such  evidence  is  admissible,  the  loss 
or  destruction  of  the  writing  must  be  shown,  or  its  non-production  accounted 
for:  State  v.  Penny,  70  Iowa,  190.  Of  course,  any  writing  used  by  the  de- 
fendant for  the  purpose  of  perpetrating  the  fraud,  and  obtaining  the  prop- 
erty, or  having  any  connection  with  it  in  any  way,  is  admissible  in  evidence 
against  him,  even  though  it  may  not  in  terms  apply  to  the  indictment,  so 
long  as  it  tends  to  prove  the  falsity  of  the  pretenses  alleged,  or  to  establish 
defendant's  guilt  in  any  way:  Commomoealth  v.  Blood,  141  Mass.  571;  Cowan 


Kov.  1890.]  Barton  v.  People.  389 

V.  State,  22  Neb.  519;  Abbott  v.  People,  75  N.  Y.  602;  Smith  v.  State,  55  Miss. 
513.  After  soch  writing  has  been  introduced,  however,  the  defendant  may 
introduce  parol  evidence  in  relation  to  it  to  disprove  his  fraudulent  intent 
as  shown  by  it:  People  v.  Getchell,  6  Mich.  496;  State  v.  Oarria,  98  N.  0. 
73.3.  And  when  l^e  transactions  charged  are  of  a  complicated  nature,  the 
defendant  may  show  the  course  of  dealing  between  himself  and  the  prosecu- 
tor, both  before  and  after  the  alleged  crime,  as  showing  defendant's  intent, 
or  that  the  prosecutor  was  not  in  fact  deceived,  or  that  he  was  using  the 
criminal  law  to  enforce  the  collection  of  a  debt:  State  v.  Riitra,  58  Iowa, 
103.  But  his  books  of  account,  without  other  evidence  of  their  truthful, 
ness,  are  not  admissible  in  his  behalf  to  show  the  state  of  the  account  of  one 
whose  signature  he  is  charged  to  have  obtained  by  false  pretenses,  to  a  note 
for  more  than  was  due:  People  v.  Oenting,  11  Wend.  18;  25  Am.  Dec.  594. 
Evidence  by  defendant  of  an  oflfer  to  refund  the  money  obtained  is  not  ad- 
missible in  his  defense:  Carlisle  v.  State,  77  Ala.  71.  Where  two  are  jointly 
indicted  for  obtaining  goods  by  false  pretenses,  evidence  tending  to  prove 
the  crime  against  one  of  them,  but  not  against  the  other,  is  admissible:  C7om- 
monwealth  v.  Blood,  141  Mass.  571. 

Evidence — Burden  of  Proof .  —  In  a  prosecution  for  obtaining  money  or 
property  by  false  pretenses,  the  burden  of  proof,  in  order  to  convict,  is  upon 
the  state  to  prove  the  intent  to  defraud,  the  false  pretenses  made  with  such 
intent,  and  that  the  person  who  parted  with  the  property  relied  upon  such 
pretenses,  and  that  the  property  was  thereby  obtained:  State  v.  Clnrh,  46 
Kan.  65;  State  v.  Mattliewa,  44  Kan.  596;  StaU  v.  Metsch,  37  Kan.  222;  State 
V.  Willbourne,  87  N.  C.  529;  State  v.  Bivers,  58  Iowa,  103;  People  v.  Wakely, 
62  Mich.  297.  It  must  always  be  proved  that  the  prosecutor  intended  to 
part  with  the  title  to  the  property,  and  not  merely  with  the  possession:  State 
V.  Anderson,  47  Iowa,  142;  and  that  the  property  was  obtained  by  reason  of 
the  false  pretenses  as  a  material  inducement.  This  need  not  be  established 
by  direct  evidence,  but  may  be  inferred  from  the  facts:  Therasson  t.  People, 
82  N.  Y.  238. 

Evidence,  Sufficiency  of.  —  The  evidence  need  not  show  that  the  pretenses 
employed  were  the  sole  inducement  to  part  with  the  title  to  the  property,  if 
it  shows  that  they  exerted  a  controlling  influence:  People  v.  Herrick,  13 
Wend.  87.  Nor  in  such  case  is  it  necessary  to  show  that  the  pretenses  were 
made  directly  to  the  defrauded  party:  Roberts  v.  People,  9  Col.  458.  Where 
two  are  jointly  indicted,  evidence  that  one  of  them,  with  the  knowledge, 
concurrence,  and  direction  of  the  other,  made  the  false  pretenses  charged, 
will  warrant  the  conviction  of  both:  CommonvjeaUh  v.  Harley,  7  Met. 
462.  An  indictment  charging  that  defendant  represented  himself  to  be 
a  person  of  a  certain  name,  when  making  the  false  pretenses,  is  sustained 
by  evidence  that  the  defrauded  party  was  thereby  induced  to  believe  that  to 
be  his  name:  Staie  v.  Ooble,  60  Iowa,  447.  The  admission  by  defendant  of 
the  falsity  of  the  pretenses,  unless  corroborated,  is  not  sufficient  to  convict: 
State  V.  Penny.  70  Iowa,  190.  An  allegation  that  the  prosecutor  was  induced 
to  part  with  his  goods  as  upon  a  sale  upon  credit  by  means  of  the  false  pre- 
tenses is  sufiSoiently  proved  by  evidence  of  a  sale  of  the  goods  to  the  defend- 
ant by  reason  of  the  pretenses,  on  his  promissory  note  payable  in  four 
months:  CommonweaUh  v.  Davidson,  1  Cush.  33.  Where  it  is  alleged  that 
the  money  or  property  was  obtained  by  means  of  several  false  pretenses, 
evidence  that  the  prosecutor  was  induced  to  part  with  the  property  by  rely- 
ing upon  any  one  of  the  pretenses  will  support  a  conviction.  In  other 
words,  proof  of  any  one  of  the  false  pretenses  alleged  will  support  the  indict* 
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ment:  People  v.  WaMy,  62  Mich.  297;  State  v.  Dunlap,  24  Me.  77;  State  v. 
Mills,  17  Me.  211;  Beasley  v.  State,  69  Ala.  20;  People  v.  Blanchard,  90  N.  Y. 
314;  Cowen  v.  Pevple,  14  111.  348;  State  t.  Vorhack,  66  Mo.  168;  Common- 
vxalth  V.  Morrill,  8  Cush.  571. 

Variances.  —  The  Evidence  must  Follonn  the  Allegations,  but  if  the  pretense 
charged  is  proved  in  substance,  and  is  one  which  naturally  would,  and  in 
fact  did,  lead  the  prosecutor  to  part  with  his  property,  it  need  not  be  proved 
in  the  exact  words  alleged,  but  the  idea  conveyed  by  the  defendant  and  that 
.illeged  must  be  identified  by  the  proof:  State  v.  VanderhiU,  27  N.  J.  L.  328. 
'i'liiis  if  it  is  alleged  that  the  accused,  by  means  of  false  preteusen,  obtained 
money,  evidence  that  he  gave  a  note  therefor  as  an  inducement  will  not 
constitute  a  variance,  although  the  indictment  contains  no  allegation  in  re- 
gard to  the  note:  Commonwealth  v.  Coe,  115  Mass.  481.  An  indictment  for 
obtaining  money  or  goods  by  false  pretenses  is  not  sustained  by  proof  of 
an  unaccomplished  attempt  to  thus  obtain  it:  State  v.  Corbett,  1  Jones, 
264.  And  where  two  persons  are  charged  with  jointly  obtaining  money  by 
false  pretenses,  evidence  of  a  loan  to  one  of  them  will  not  support  the  alle- 
gation; the  variance  is  fatal:  Commonwealth  v.  Pierce,  130  Mass.  31.  Any 
variance  between  the  proof  and  the  allegations,  as  to  the  money  obtained  or 
as  to  the  nature  of  the  property,  is  fatal.  Thus  if  there  is  such  variance  as 
to  the  amount  obtained:  Litman  v.  State,  9  Tex.  App.  461;  Afarwilsky  v. 
State,  9  Tex.  App.  377;  contra,  Moore  v.  State,  20  Tex.  App.  33;  or  as  to  the 
currency  in  which  it  is  alleged  the  amount  obtained  was  paid:  Fay  v.  Com- 
momveaUh,  28  Gratt.  912.  So  if  the  indictment  alleges  that  the  defendant 
falsely  pretended  to  have  a  certain  sum  of  money,  while  the  proof  shows 
that  he  so  pretended  to  have  a  different  sum:  O'Connor  v.  State,  30  Ala.  9; 
or  to  owe  a  different  amount  from  that  alleged:  Commomoealth  v.  Davidson, 
1  Cush.  33, — the  variance  is  fatal.  An  allegation  of  obtaining  money  by 
false  pretenses  is  not  supported  by  proof  of  obtaining  a  certificate  of  deposit 
on  a  bank:  Commonwealth  v.  Howe,  132  Mass.  250;  and  an  allegation  of  so 
obtaining  a  package  of  money  in  bank  bills  is  not  sustained  by  proof  of 
obtaining  it  in  gold  or  silver  coin:  Stale  v.  Kube,  20  Wis.  217;  91  Am.  Dec. 
390.  So  an  allegation  of  so  obtaining  money  is  not  sustained  by  proof  of 
so  obtaining  the  indorsement  of  a  forged  note  which  was  sold  for  money: 
Baker  v.  State,  31  Ohio  St.  314.  Where  a  draft  is  alleged  to  be  the  false 
representation  upon  which  the  money  was  obtained,  and  the  proof  shows 
that,  instead  of  being  a  draft,  the  paper  consisted  of  an  order  payable  only  in 
goods  of  a  certain  kind  at  a  certain  place,  the  variance  is  fatal:  Prehm  v. 
State,  22  Neb.  673.  So  where  an  order  from  a  certain  person  in  New  York 
to  purchase  goods  is  set  out  as  the  false  pretenses,  the  allegation  is  not  sus- 
tained by  proof  of  a  false  pretense  as  to  having  an  order  to  purchase  the 
goods,  without  showing  that  it  was  from  a  certain  person  in  New  York: 
Commonwealth  v.  Jeffries,  7  Allen,  548;  83  Am.  Dec.  712.  An  allegation  that 
a  note  obtained  by  false  pretenses  was  executed  by  the  party  defrauded  is 
not  sustained  by  proof  that  it  was  jointly  executed  by  him  and  another: 
People  V.  Eeed,  70  Cal.  529.  An  allegation  that  money  was  obtained  by 
falsely  personating  another  must  be  proved  as  laid,  and  evidence  that  two 
were  acting  in  concert,  and  one  of  them  personated  the  assumed  party  with 
the  assent  and  concurrence  of  the  other,  will  not  sustain  a  false  personation 
by  the  latter:  Kirtley  v.  State,  38  Ark.  543.  A  charge  of  false  pretenses  to 
a  county  is  sustained  by  proof  of  such  pretenses  to  its  officers:  Roberts  v. 
People,  9  Col.  458.  An  averment  that  defendant  falsely  pretended  to  have 
an  order  from  a  certain  person  to  purchase  goods  at  a  designated  price  ia 
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sustained  Ijy  proof  that  he  fraudulently  pretended  to  have  an  order  from 
that  person  to  purchase  the  goods,  and  bargained  for  them  on  his  own  be« 
half  at  the  price  named.  Nor  is  there  any  variance  between  a  further  aver* 
meut,  that  the  vendor,  by  reason  of  such  pretenses,  was  induced  to  thus  sell 
and  deliver  the  goods,  and  proof  that  his  inducement  was  the  expectation  of 
receiving  the  price  from  the  party  represented  as  giving  such  order:  Com' 
monweahh  v.  Jeffries,  7  Allen,  548;  83  Am.  Dec.  712. 

If  there  is  a  variance  between  the  christian  name  of  the  party  defrauded, 
or  of  the  defendant,  as  alleged  and  proved,  it  is  fatal:  State  v.  Horn,  93  Mo. 
190.  But  where  the  prosecutor  is  named  in  the  indictment  by  the  initials  of 
his  name  alone,  while  the  proof  shows  his  full  christian  name,  and  that  he 
is  the  party  charged,  there  is  no  variance:  Franklin  v.  State,  52  Ala.  415. 

Distinguished  from  Other  Crimea. —  The  crime  of  obtaining  money  or  goods 
by  false  pretenses,  and  the  crime  of  larceny,  are  distinguishable  from  one 
another  in  this:  that  if  by  means  of  the  false  pretenses  the  owner  of  the 
property  is  induced  to  part  with  the  possession  only,  still  intending  to  re- 
tain the  right  of  property,  the  taking  by  such  means,  if  done  with  a  feloni- 
ous intent  to  deprive  the  owner  of  his  property  and  to  convert  it  to  the  use 
of  the  taiier,  is  larceny;  but  if  the  owner,  by  means  of  such  pretenses,  parts 
not  only  with  the  possession,  but  also  with  the  right  of  property,  the  crime 
of  the  party  is  obtaining  the  property  by  false  pretenses,  and  not  larceny. 

To  constitute  the  ofiFense  of  obtaining  money  or  goods  by  false  pretenses, 
the  title  as  well  as  the  possession  of  the  property  must  be  obtained  by  the 
accused,  and  must  pass  from  the  defrauded  party.  When  the  possession 
only  is  obtained,  without  an  intent  on  the  part  of  the  owner  to  part  with  the 
title  to  the  property,  but  with  a  felonious  intent  on  the  part  of  the  taker  to 
convert  it  to  his  own  use,  the  crime  committed  is  larcenj':  State  v.  Vickery, 
19  Tex.  326;  Cline  v.  State,  43  Tex.  494;  Commonwealth  v.  Eichelberger,  119 
Pa.  St.  254;  4  Am.  St.  Rep.  642;  State  v.  Hall,  76  Iowa,  85;  14  Am.  St.  Rep. 
204;  March  v.  State,  117  Ind.  547;  Miller  v.  Commonwealth,  78  Ky.  15;  Boss 
V.  People,  5  Hdl,  294;  Smithv.  People,  53  N.  Y.  Ill;  13  Am.  Rep.  474;  Peo- 
ple V.  Eae,  66  Cal.  423;  56  Am.  Rep.  102;  Zink  v.  People,  77  N.  Y.  114;  33 
Am.  Rep.  589;  State  v.  Kuhe,  20  Wis.  217;  91  Am.  Dec.  390. 

The  distinction  between  the  crime  of  obtaining  money  or  property  by  falsa 
pretenses,  and  the  crime  of  embezzlement,  is  the  same  as  that  between  the 
former  and  larceny:  Commomveallh  v.  Barry,  124  Mass.  325. 

The  distinction  between  obtaining  property  by  false  pretenses  and  forgery 
is,  that  where  a  false  and  fictitious  document  is  used  which  was  executed  by 
a  third  person,  and  the  person  so  using  it  represents  it  to  be  executed  by 
himself,  he  is  guilty  of  false  pretenses;  but  if  he  represents  the  document  aa 
that  of  the  real  maker,  he  is  guilty  of  uttering  a  forged  instrument:  Mann  v. 
People,  15  Hun,  155. 

Paying  or  exchanging  counterfeit  money  for  goods  is  not  obtaining  money 
or  goods  by  false  pretenses,  but  is  the  higher  crime  of  passing  counterfeit 
money:  Cheek  v.  State,  1  Cold.  172;  State  v.  Allred,  84  N.  C.  749.  But,  in 
order  to  constitute  the  latter  crime,  the  money  passed  must  be  a  representa- 
tion of  genuine  coin  on  both  sides;  and  if  it  is  a  piece  of  spurious  metal  about 
the  size  of  a  current  coin,  representing  it  on  one  side,  but  an  advertisement 
on  the  other,  and  not  in  itself  purporting  to  be  coin,  passing  it  as  a  coin  is  a 
false  pretense,  if  the  other  requisites  to  the  crime  exist:  Roberta  v.  State,  2 
Head,  501. 

Instructions.  — On  the  trial  of  one  accused  of  obtaining  money  or  property 
by  false  pretenses,  the  jury  should  be  instructed  that  it  is  necessary  for  the 
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•tate  to  prove  the  substance  of  the  charge  as  laid:  State  v.  Rivtrs,  58  Iowa, 
102;  and  that  although  the  pretense  need  not  be  proved  in  the  exact  words 
charged,  still  that  the  idea  conveyed  by  the  defendant  and  that  alleged  must 
be  identified  by  the  proof:  State  v.  VanderUlt,  27  N.  J.  L.  328;  and  that,  to 
•.•convict,  the  jury  must  believe,  beyond  a  reasonable  doubt,  that  the  accused 
obtained  the  money  of  the  prosecutor  with  intent  to  cheat  and  defraud  him 
by  inducing  him  to  believe  and  rely  upon  the  false  representations  made,  and 
^hat  all  the  facts  in  evidence  bearing  on  the  question  of  intent  must  be  taken 
into  consideration:  State  y.  Sarony,  95  Mo.  349. 


Adams  v.  Storey. 

[135  Illinois,  448.] 

Dower  as  Continuing  Right. — The  right  of  a  wife  to  be  endowed  of  a 
third  part  of  all  the  lands  whereof  her  deceased  husband  was  seised 
of  an  estate  of  inheritance,  at  any  time  during  the  marriage,  continues 
after  divorce,  unless  she  voluntarily  relinquishes  it,  or  it  is  barred  for 
one  of  the  causes  prescribed  by  the  statute,  or  she  is,  by  some  rule  of 
law  or  equity,  precluded  or  estopped  from  asserting  it. 

Dower  is  the  Provision  Which  is  Made  bt  Law  for  the  wife  out  of  the 
lands  and  tenements  of  her  husband  for  her  support  and  maintenance 
after  his  death,  but  the  wife  cannot  have  both  dower  and  that  which  is 
given  in  lieu  of  dower  out  of  the  same  property. 

Alimont  is  an  Allowance  Made  to  a  Woman  on  a  decree  of  divorce 
for  her  support  out  of  the  estate  of  her  husband,  and  under  exceptional 
circumstances  it  may  be  decreed,  once  for  all,  of  a  sum  in  gross,  or  of 
real  estate  absolutely,  to  the  wife,  and  at  all  events  alimony  terminates 
with  the  life  of  the  husband. 

"Dower,  Alimony  as  a  Bar  to.  —  Where,  upon  a  decree  of  divorce  in  favor 
of  a  wife,  entered  by  consent,  she  is  given  an  annuity  for  life,  secured 
by  a  lieu  on  certain  real  estate,  and  also  by  the  husband's  mortgage  on 
the  same,  the  annuity  so  decreed  will  be  presumed  to  have  been  in  lieu 
of  dower,  and  if  she  receives  such  annuity  during  the  husband's  life  and 
after  his  death,  she  will  be  estopped  from  claiming  dower  in  the  real 
estate  securing  her  annuity. 

Writ  of  error  to  reverse  a  decree  assigning  dower  in  certain 
a:eal  estate.     The  opinion  states  the  facts. 

Weigley,  Bulkley,  and  Gray,  for  the  plaintiffs  in  error. 

Gregory,  Booth,  and  Harlan,  for  the  defendant  in  error. 

Baker,  J,  The  matter  of  the  decree  of  February  17,  1868, 
allowing  to  Maria  P.  Storey,  the  defendant  in  error  herein,  for 
lier  alimony  and  maintenance,  the  sum  of  two  thousand  dol- 
lars per  annum,  "  for  so  long  as  she  may  be  and  remain  sole 
and  unmarried,"  was  before  this  court  at  a  former  term,  and 
it  was  held  that  the  annual  allowance  of  two  thousand  dollars, 
to  be  paid  according  to  the  provisions  of  that  decree,  did  not 
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terminate  with  the  life  of  the  husband,  but  was  binding  upon 
his  estate  after  his  death,  and  should  be  continued  to  her  so 
long  as  she  lives  and  remains  sole  and  unmarried:  Storey  v. 
Storey,  125  111.  608;  8  Am.  St.  Rep.  417.  In  the  present  pro- 
ceeding for  the  assignment  to  her  of  dower  in  the  same  land 
and  premises  upon  which  said  annuity  was  made  a  lien  and 
charge,  various  points  are  made  by  plaintiffs  in  error,  such  as 
the  sufficiency  of  the  proof  to  establish  the  death  of  Wilbur  F. 
Storey;  the  competency  of  the  evidence  which  was  introduced 
to  show  the  seisin  by  him,  during  the  coverture,  of  the  prem- 
ises in  which  dower  is  claimed;  the  rendering  of  a  decree 
against  plaintiffs  in  error,  jointly,  for  damages  for  detention 
of  dower;  and  the  entering  of  any  decree  whatever  against 
Hansen,  one  of  the  plaintiffs  in  error,  for  damages  for  the 
non-assignment  of  dower,  which  are  merely  ancillary  to  the 
paramount  question  at  issue,  and  which,  in  the  view  which 
we  take  of  that  question,  we  may  forbear  considering. 

In  this  state,  the  right  of  a  wife  to  be  endowed  of  a  third 
part  of  all  the  lands  whereof  her  deceased  husband  was 
seised  of  an  estate  of  inheritance,  at  any  time  during  the 
marriage,  is  a  statutory  as  well  as  a  common-law  right.  Be- 
ing a  clear  statutory  and  legal  right,  it  continues,  unless  she 
voluntarily  relinquishes  it,  or  it  is  barred  for  one  of  the  causes 
prescribed  by  the  statute,  or  she  is,  by  some  rule  of  law  or 
equity,  precluded  or  estopped  from  asserting  it.  In  Gilbert  v. 
Reynolds^  51  111.  513,  it  was  held  that  a  widow  may,  by  her 
laches,  estop  herself  from  claiming  dower.  In  Collins  v. 
Woods,  63  111.  285,  and  Allen  v.  AUeii,  112  111.  323,  it  was 
held  that  acts  and  conduct  sufficient  to  constitute  an  equi- 
table estoppel  would  bar  the  right.  In  Hoppin  v.  Hoppin,  96 
111.  265,  it  was  held  that  her  covenant  of  warranty  against  all 
encumbrances  would  operate  to  prevent  her  from  afterwards 
setting  up  a  claim  to  dower.  In  Torrey  v.  Minor,  1  Smedes 
&  M.  Ch.  489,  it  was  held  that  a  coVenant  of  the  ancestor  of 
the  widow  barred  her  claim  to  dower.  And  in  Skinner  v. 
Newberry,  51  111.  203,  wiiere  moneys  were  due  the  testator, 
at  his  decease,  upon  executory  contracts  for  the  sale  and  con- 
veyance of  real  estate,  it  was  said  that  the  widow,  "by  claim- 
ing her  share  of  the  purchase-money,  cuts  off  her  rights  of 
dower  in  the  lands  sold." 

The  divorce  of  1868  was  granted  for  the  fault  and  miscon- 
duct of  the  husband,  and  it  was  expressly  found  by  the  de- 
cree that  defendant  in  error  was  without  fault  in  the  premises. 
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So,  as  matter  of  course,  under  our  statute  (Dower  Act,  sec. 
14),  the  mere  entry  of  the  decree  for  a  divorce  had  no  efiect  to 
deprive  her  of  her  inchoate  right  of  dower.  But  the  decree 
for  divorce  was  followed  by  a  further  decree,  wherein  it  was 
adjudged  and  decreed  that  the  defendant  in  the  divorce  suit 
pay,  or  cause  to  be  paid,  to  and  for  the  use  of  defendant  in 
error,  for  so  long  as  she  may  be  and  remain  sole  and  unmar- 
ried, the  sum  of  two  thousand  dollars  per  annum,  payable 
in  quarterly  installments  of  five  hundred  dollars  each,  and 
further  ordered  and  decreed  that  the  sums  of  money  so  al- 
lowed her,  and  for  her  use,  should  be  a  lien  and  a  charge 
upon  the  premises  which  are  described  in  the  decree,  and  la 
which  she  is  now  seeking  to  get  dower. 

Dower  is  the  provision  which  the  law  makes  for  a  wife  out 
of  the  lands  and  tenements  of  her  husband  for  her  support 
and  maintenance  after  his  death.  Alimony  is  that  allowance 
which  is  made  to  a  woman,  on  a  decree  of  divorce,  for  her 
support  out  of  the  estate  of  her  husband.  It  is  the  equivalent 
of  the  obligation  implied  in  every  marriage  contract,  that  the 
husband  shall  furnish  his  wife  a  suitable  support  and  main- 
tenance: Stillman  v.  Stillman,  99  111.  196.  By  the  English 
law,  alimony  was  but  an  allowance  during  the  joint  lives  of 
the  husband  and  wife,  and  it  could  not  be  ordered  for  the 
term  of  the  wife's  life,  because  it  is  a  maintenance  to  her, 
while  the  husband's  duty  to  maintain  her  ceases  at  his  death: 
See  Lennahan  v.  O^Keefe,  107  111.  620,  and  authorities  there 
cited.  It  was  said  in  that  case,  that  under  our  statute  the 
power  of  the  court  to  allow  alimony  is  broader  than  it  was  in 
England,  and  also  said  that  the  court  may,  under  exceptional 
circumstances,  make  an  allowance  for  alimony,  once  for  all, 
of  a  sum  in  gross,  or  may  decree  real  estate  absolutely  to  the 
complainant.  But  no  allowance  of  the  character  of  either  of 
those  above  indicated  was  made  in  the  decree  of  1868,  and 
the  provision  therein  made  for  the  alimony,  maintenance,  and 
use  of  the  divorced  wife  was  an  annuity  of  two  thousand  dol- 
lars for  so  long  as  she  may  be  and  remain  sole  and  unmarried, 
and  such  annuity  was  amply  secured  by  making  it  a  lien 
and  a  charge  upon  real  estate.  The  annuity  in  question  is 
an  annuity  for  life,  since  it  can  be  determined  only  by  the 
voluntary  act  of  the  annuitant:  4  Coke,  3  a;  Hamilton  v. 
Buckwalter,  2  Yeates,  389;  1  Am.  Dec.  350. 

At  the  time  that  the  decree  was  entered  for  two  thousand 
dollars  per  annum,  defendant  in  error  had  two  rights,  and 
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two  only,  as  against  the  defendant  in  the  divorce  suit  or  his 
property.  One  was  against  him  personally,  for  support  and 
maintenance  during  their  joint  lives,  and  which,  if  she  did 
not  sooner  decease,  would  necessarily  terminate  with  his  life; 
and  the  other  was  an  inchoate  right,  to  become  consummate 
at  his  death,  to  be  endowed  of  the  third  part  of  all  the  lands 
whereof  he  had  been  seised  of  an  estate  of  inheritance  during 
the  coverture.  At  the  same  time,  the  only  legal  duty  which 
was  imposed  upon  said  defendant  was  one  which  was  correla- 
tive to  the  first  of  the  above-mentioned  rights,  and  was  the 
duty  to  support  and  maintain  her  during  the  joint  lives  of 
both.  There  was  no  legal  duty  incumbent  upon  him  that 
was  responsive  to  the  other  of  said  riglits  of  defendant  in 
error,  but  in  place  thereof  the  law  itself  both  gave  to  her 
such  right,  and  secured  the  same  to  her,  but  out  of  his  es- 
tate, nuL  to  take  effect,  however,  until  after  his  decease. 

The  decree  which  was  entered  by  the  court  was  responsive 
to  both  of  these  rights  of  defendant  in  error,  and  gave  to  her 
the  full  measure  of  all  that  she  could  lawfully  or  justly  or 
equitably  claim  in  satisfaction  of  either  and  both  of  the  rights 
with  which  she  was  invested.  The  decree  did  not  in  express 
terms  provide  that  dower  should  be  barred,  but  such  was  its 
evident  intention,  and  the  provisions  of  the  bond,  trust  deed, 
and  other  instruments  in  evidence  indicate  that  it  was  so 
understood  by  both  of  the  parties  to  the  suit  and  by  the 
court.  It  was,  as  appears  upon  its  face,  a  consent  decree,  and 
it  ordered  and  adjudged  that  the  defendant  "pay,  or  cause  to 
be  paid,  to  and  for  the  use  of  the  said  complainant,  for  so 
long  as  she  may  be  and  remain  sole  and  unmarried,  the  sum 
of  two  thousand  dollars  per  annum,"  etc.,  and  further  ordered 
and  decreed  "that  said  sums  of  money  shall  be,  and  they  are 
hereby  declared  to  be,  a  lien  and  a  charge  upon  the  following 
premises  and  lands,"  etc.  The  moneys  are  decreed  to  be 
paid  "to  and  for  the  use  of  the  complainant,"  and  the  annu- 
ity is  extended  during  the  term  of  her  life,  and  is  made  a  lien 
and  a  charge  upon  the  real  estate  of  the  defendant,  thereby 
giving  her  a  life  estate  therein.  As  matter  of  fact,  the  al- 
lowance made  not  only  furnished  her  with  alimony  proper, 
but  with  a  full  and  liberal  equivalent  for  dower.  The  install- 
ments of  the  annuity  that  have  accrued  since  the  death  of 
the  husband,  and  those  that  may  hereafter  become  due,  were 
and  are  based  upon  no  right  vested  in  defendant  in  error  or 
duty  incumbent   upon   her  divorced    husband,  unless  thej 


SD3  Adams  v.  Storey.  [lUinoia, 

were  and  are  predicated  upon  her  right  of  dower.  It  must 
not  be  presumed,  under  the  circumstances  of  the  case,  that 
the  allowance  of  two  thousand  dollars  a  year  for  the  time 
intervening  the  death  of  said  husband  and  her  own  death 
was  in  lieu  of  dower.  The  decree  for  support  and  mainte- 
nance was  a  consent  decree,  and,  as  such,  to  be  regarded  as  a 
contract  between  the  parties  to  the  suit.  Defendant  in  error 
having  taken  support  and  maintenance,  and  still  continuing 
to  claim  and  take  support  and  maintenance  under  the  con- 
tract, and  which  was  and  is  a  charge  upon  the  real  estate 
here  in  question,  she  is  estopped  from  also  claiming  dower  in 
the  same  land.  The  contract  and  her  conduct  amount  to  a 
waiver  of  dower. 

It  is  a  well-settled  principle,  acknowledged  at  law  as  well 
as  in  equity,  that  a  wife  cannot  have  both  dower  and  what  is 
given  in  lieu  of  dower:  Birmingham  v.  Kirwan,  2  Schoales  & 
L.  444;  Parham  v.  Parham,  6  Humph.  287;  Warfield  v.  Caslle- 
man,  5  T.  B.  Mon.  517.  In  Lennahan  v.  O'Keefe,  107  111.  620, 
this  court  said  that  "it  would  require  an  extraordinary  case 
to  justify  the  postponement  of  creditors  and  heirs  to  the  pay- 
ment of  both  dower  and  alimony,  currently,  during  the  life  of 
the  divorced  wife,  and  that  in  very  many  cases  such  an  order 
would  be  equivalent  to  an  entire  appropriation  of  the  hus- 
band's estate." 

The  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petition,  at  the  costs  of  the  petitioner. 


DowKR  —  Effect  of  Divorcb  on.  —  A  wife's  right  of  dower  which  is 
vested  in  her  prior  to  divorce  is  not  divested  thereby,  nnless  the  statute  has 
flxpressly  so  declared:  Van  Cleaf  v.  Bums,  118  N.  Y.  549;  16  Am.  St.  Rep. 
782,  and  note;  Orlh  v.  Orth,  69  Mich.  158;  Bowles  v.  Hoard,  71  Mich.  150. 
A  wife's  right  of  dower  in  her  deceased  husband's  estate  does  not  depend 
upon  the  existence  of  the  family  relation  at  his  death:  Hye's  Appeal,  126 
Pa.  St.  341;  12  Am.  St.  Rep.  873,  and  note. 

A  wife  is  not  entitled  to  dower  after  the  death  of  her  husband,  where  a  de- 
cree of  divorce  in  his  favor  is  enforced:  McCraney  v.  McCraney,  5  Iowa,  232; 
68  Am.  Dec.  702,  and  note.  A  divorce  bars  all  claim  of  the  wife  to  dower: 
McKean  v.  Brown,  83  Ky.  208. 

Marriaqe  and  Divorce  —  Alimony  —  What  is,  and  when  Termi- 
nates.—  Alimony  is  the  provision  or  allowance  made  for  the  support  of  a 
wife  upon  divorce:  Parsons  v.  Parsons,  9  N.  H.  309;  32  Am.  Dec.  3G2.  See 
extended  note  to  Buck)nin>'ter  v.  Buckminster,  88  Am.  Dec.  657,  and  also  ex- 
tended note  to  Methvin  v.  Metlivin,  60  Am.  Dec.  664.  The  right  to  alimony 
ceases  on  the  death  of  the  husband:  Gaines  v.  Oaines,  9  B.  Mon.  295;  48  Am. 
Dec.  425,  and  note;  Loclcridge  v.  Lockridge,  3  Dana,  28;  28  Am.  Dec.  52.  Sea 
£torey  v.  Storey,  125  111.  608;  8  Am.  St.  Rep.  417,  and  note. 
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Alimony  as  a  Bar  to  Dower.  —  A  decree  of  divorce  in  favor  of  a  wife, 
with  a  provision  for  permanent  alimony,  bars  dower:  Tatrov.  Tatro,  18  Neb. 
395;  53  Am.  Rep.  821.  A  decree  of  divorce  granting  a  gross  sum  to  th» 
wife,  and  discharging  the  hasband  from  all  further  liability  for  her  support^ 
does  not  bar  dower:  Taylor  v.  Taylor,  93  N.  C.  418;  53  Am.  Eep.  460. 


Williams  v.  Chicago  and  Alton  R.  R.  Co. 

[186  Illinois,  491.] 

NlOLTGBIfCK  HTT3T  BS  HBSPKCTINO   A   DCTY    TO   PLAINTIFF.  —  To  justify  ret 

covery  for  alleged  negligence,  it  is  not  sufTicient  to  show  that  defendant 
has  neglected  some  duty  or  obligation  existing  at  common  law  or  im- 
posed by  statute.  He  must  be  shown  to  have  neglected  a  duty  or  obli» 
gatioD  which  he  owed  to  him  who  claims  damages  for  the  neglect. 
Railroads  —  Failure  to  Signal  at  Crossings  —  Who  may  Recover.  — 
A  statute  requiring  railroad  companies  to  ring  the  bell  or  sound  ths 
whistle  eighty  rods  before  crossing  a  public  highway  is  for  the  benefit 
of  travelers  upon  the  highway,  either  at  the  crossing,  or  before  reach- 
ing or  after  crossing  it,  or  traveling  parallel  with  the  track,  and  not  for 
the  benefit  of  farmers  and  their  horses  at  work  in  adjoining  fields.  A» 
to  the  latter,  such  statute  imposes  no  duty  on  the  company,  and  they 
cannot  recover  for  its  negligence  in  failing  to  give  the  required  signaU.. 

Thoviaa  F.  Tipton,  for  the  plaintiff  in  error. 

WilliaTTis  and  Capen,  for  the  defendant  in  error. 

Maqruder,  J.  This  is  an  action  brought  in  the  circuit 
court  of  McLean  County  by  the  plaintiff  in  error,  against  the 
defendant  in  error,  to  recover  damages  for  a  personal  injury. 
The  declaration  avers  that  the  railroad  track  of  the  defendant 
below  crosses  a  public  higliway  adjoining  the  farm  of  one 
Johnson;  that  within  eighty  rods  of  the  crossing  there  is  a 
curve  in  the  track,  and  there  are  timber  and  other  growth  on 
the  right  of  way,  by  reason  of  which  persons  plowing  on  the 
farm  near  the  right  of  way  are  unable  to  see  a  train  coming 
until  it  is  within  two  hundred  yards  of  the  crossing;  that  on 
April  12, 1889,  plaintiff  below  was  plowing  on  said  farm  within 
thirty  feet  of  said  right  of  way,  and  at  a  point  where  the  en- 
gine and  train  left  the  curve,  and  came  within  view  of  said 
crossing;  that,  in  order  to  give  notice  to  parties  working  on 
said  land  and  near  the  right  of  way  of  the  approach  of  a 
train,  it  is  the  duty  of  the  defendant  to  ring  a  bell  or  blow  a 
whistle  at  least  eighty  rods  before  reaching  said  crossing,  and 
to  keep  the  bell  ringing  or  whistle  blowing  until  the  crossing 
is  reached,  that  persons  plowing  may  stop  and  hold  their 
horses;  that  the  defendant  wholly  failed  in  its  duty  in  this 
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regard;  that  the  plaintiff,  while  at  work  in  said  field,  and  in 
the  exercise  of  due  care,  could  not  see  the  approaching  train, 
by  reason  of  the  curve,  timber,  and  undergrowth,  and  in  con- 
sequence of  such  negligence  of  the  defendant,  the  team  used 
by  the  plaintiff  became  scared,  and  whirled  around,  and  one 
of  the  horses  struck  the  plaintiff,  and  broke  his  right  thigh,  etc. 
A  demurrer  was  filed  to  the  declaration,  which  was  general, 
and  also  set  up  special  causes.  The  circuit  court  sustained 
the  demurrer,  and  entered  judgment  for  the  defendant.  The 
appellate  court  has  affirmed  the  judgment  of  the  circuit  court. 

Inasmuch  as  the  demurrer  admits  the  allegations  of  the 
declaration  to  be  true,  it  is  conceded  that  the  defendant  was 
guilty  of  negligence  in  not  ringing  the  bell  or  blowing  the 
whistle  at  a  distance  of  eighty  rods  from  the  crossing.  Sec- 
tion 68  of  the  Railroad  Act  (Starr  and  Curtis's  Ann.  Stats.,  c. 
114,  p.  1935)  provides  that  "every  railroad  corporation  shall 
cause  a  bell  of  at  least  thirty  pounds  weight  and  a  steam- 
whistle  [to  be]  placed  and  kept  on  each  locomotive-engine,  and 
shall  cause  the  same  to  be  rung  or  whistled  by  the  engineer  or 
fireman  at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  crosses  or  intersects  any  public  highway, 
and  shall  be  kept  ringing  or  whistling  until  such  highway  is 
reached."  The  first  section  of  the  act  of  February  27,  1869, 
from  which  the  foregoing  provision  has  been  taken  after  being 
rewritten  and  changed,  contained  the  following  language,  to 
wit:  "  And  the  corporation  owning  the  railroad  shall  be  liable 
to  any  party  injured  for  all  damages  sustained  by  reason  of 
such  neglect":  Pub.  Laws  1869,  p.  308.  The  same  language 
was  contained  in  section  38  of  the  act  of  November  5,  1849: 
Gen.  Laws  1849,  pp.  31,  32;  but  in  the  revision  of  1874  it 
was  omitted,  and  it  is  not  now  a  part  of  the  Railroad  Act. 

The  question  presented  for  our  consideration  is,  whether 
or  not  the  plaintifif  has  a  right  of  action  based  upon  the  neg- 
ligence of  the  company  in  not  ringing  the  bell  or  blowing  the 
whistle.  In  other  words,  did  the  company  owe  it  as  a  duty 
to  the  plaintiff  to  comply  with  the  statutory  requirement  above 
specified?  In  order  to  justify  a  recovery,  it  is  not  suSicient 
to  show  that  the  defendant  has  neglected  some  duty  or  obliga- 
tion existing  at  common  law  or  imposed  by  statute,  but  that 
the  defendant  has  neglected  a  duty  or  obligation  which  it 
owes  to  him  who  claims  damages  for  the  neglect:  OWonnell 
V.  Providence  etc.  R.  R.  Co.,  6  R.  I.  211.  It  has  been  said: 
""However  great  the  defendant's  negligence, if  it  was  commit- 
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ted  without  violating  any  duty  which  he  owed,  either  directly 
to  the  plaintiff  or  to  the  public  in  a  matter  whereof  he  had 
the  right  to  avail  himself,  ....  there  is  nothing  which  the 
low  will  redress":  Bishop  on  Non-contract  Law,  sec.  446.  In 
Shearman  and  Redfield  on  Negligence,  4th  ed.,  sec.  8,  the 
doctrine  is  thus  expressed:  "If  the  defendant  owes  a  duty» 
but  does  not  owe  it  to  the  plaintiff,  the  action  will  not  lie." 

It  is  a  fair  construction  of  section  68  as  above  quoted  that 
the  duty  there  imposed  upon  railroad  companies  was  intended 
to  be  for  the  benefit  of  travelers  upon  the  public  highways. 
If  it  were  not  so,  why  is  the  bell  required  to  be  rung  or  the 
whistle  to  be  sounded  at  a  certain  distance  from  "  the  place 
where  the  railroad  crosses  or  intersects  a  public  highway"? 
The  place  here  indicated  is  the  intersection  of  a  railroad  with 
a  public  highway,  and  the  persons  whose  safety  and  protection 
are  contemplated  by  this  phraseology  are  those  who  use  the 
highway  and  those  who  are  passengers  upon  the  passing  train. 

Similar  provisions  exist  in  the  statutes  of  other  states,  and 
the  uniform  current  of  authorit}'^  is  in  favor  of  the  construc- 
tion that  the  requirement  is  for  the  benefit  of  travelers  upon 
the  highway.  In  some  of  the  cases  the  obligation  to  ring  the 
bell  or  blow  the  whistle  exists  where  the  grade  of  the  railroad 
track  and  that  of  the  highway  are  on  the  same  level;  in  others, 
where  the  track  is  upon  a  bridge  raised  above  and  over  the 
highway.  In  some  of  the  cases  it  is  held  that  the  duty  of 
giving  the  signal  is  exacted  in  order  to  protect  travelers  from 
actual  collision  with  passing  trains;  in  others,  in  order,  also, 
to  enable  them  to  secure  their  horses  against  taking  fright  at 
the  trains  when  they  pass.  In  one  case,  the  railroad  company 
was  held  liable  to  one  who  had  passed  the  crossing,  in  another 
case  to  one  traveling  upon  a  highway  parallel  with  the  track 
towards  a  highway  crossing  the  track.  But  in  all  these  cases 
the  person  who  has  the  right  of  recovery  is  a  person  who  is 
on  the  highway,  either  at  the  crossing  or  elsewhere.  Wher- 
ever the  hazard  to  be  provided  against  is  the  danger  of  dam- 
age by  the  frightening  of  teams,  the  teams  are  those  which 
are  traveling  upon  the  public  highway  at  or  near  the  crossing. 
The  view  here  taken  is  sustained  by  the  following  authorities: 
1  Thompson  on  Negligence,  p.  352,  sec.  15;  p.  452,  sec.  1,  par.  3; 
Harty  v.  Central  R.  R.  Co.,  42  N.  Y.  468;  O'Donnell  v.  Provi- 
dence etc.  R.  R.  Co.,  6  R.  I.  211;  Holmes  v.  Central  R.  R.  etc. 
Co.,  37  Ga.  593;  Norton  v.  Eastern  R.  R.  Co.,  118  Mass.  366; 
Wakejield  v.  Connecticut  etc.  R.  R.  Co.,  37  Vt.  330;  86  Am. 
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Dec.  711;  Pennsylvania  R.  R.  Go.  v.  Barnett,  59  Pa.  St.  259; 
98  Am.  Dec.  346;  Ransom  v.  Chicago  etc.  R'y  Co.,  62  Wis. 
178;  51  Am.  Rep.  718;  St.  Louis  etc.  R'y  Co.  v.  Payne,  29 
Kan.  166;  Evans  v.  Atlantic  etc.  R.  R.  Co.,  62  Mo.  49. 

It  is  manifest  that  the  plaintiff  in  the  present  case  did  not 
belong  to  the  class  for  whose  benefit  the  railroad  companies 
are  required  to  give  the  signal.  Unquestionably  the  defend- 
ant neglected  its  duty,  but  it  neglected  no  duty  which  it  owed 
to  the  plaintiff,  under  the  circumstances  set  up  in  the  declara- 
tion. Plaintiff  was  not  traveling  upon  the  highway,  either  at 
the  crossing,  or  before  reaching  the  crossing,  or  after  passing 
the  crossing.  He  was  not  even  upon  a  highway  running  par- 
allel with  the  track.  He  was  plowing  on  the  farm,  near  the 
railroad  right  of  way.  It  is  true  that  he  was  within  eighty 
rods  of  the  highway  adjoining  the  farm,  but  it  cannot  be  said 
that,  under  section  68,  above  quoted,  railroad  companies  are 
obliged  to  ring  the  bell  or  sound  the  whistle,  in  order  that 
farmers  at  work  in  the  fields  may  be  warned  of  the  approach 
of  the  trains,  and  thereby  be  enabled  to  hold  their  horses 
until  the  trains  have  passed.  The  statute  only  requires  the 
company  to  give  the  signal  when  the  train  is  eighty  rods  from 
the  crossing;  but  if  the  duty  imposed  is  for  the  benefit  of 
farmers  at  work  in  the  fields  with  their  horses,  then  the  signal 
will  often  be  required  before  as  well  as  after  the  train  has 
reached  a  distance  of  eighty  rods  from  the  crossing.  The 
legislature  undoubtedly  has  the  power  to  require  a  signal  to 
be  given  for  the  benefit  of  farmers  using  their  teams  upon  the 
farms  along  the  railroad  right  of  way,  but  it  has  not  seen  fit 
to  exercise  such  power. 

We  are  of  the  opinion  that  the  demurrer  to  the  declaration 
was  properly  sustained. 

The  judgment  of  the  appellate  court  is  aflSrmed. 

Railroads  —  Negligence.  — A  railroad  company  is  not  liable  for  injury 
to  one  to  whom  it  owed  no  duty,  unless  such  injury  be  willful:  Philadelphia 
etc  R.  R.  Co.  Hummell,  44  Pa.  St.  375;  84  Am.  Dec.  457,  and  note;  Toomey 
V.  Southern  Paafic  R.  R.  Co.,  86  Cal  374. 

Railroads  —  Duty  to  Sound  Signals  at  Crossings.  —  The  requirement 
that  the  engineer  shall  ring  the  bell  or  blow  the  whistle  on  approaching  a 
public  crossinsT  ia  for  the  benefit  only  of  persons  who  are  about  to  cross  the 
track:  Louiville  etc.  R.  R.  Co.  v.  Hall,  87  Ala.  708;  13  Am.  St.  Rep.  84,  and 
note;  Port  Royal  etc.  R'y  Co.  v.  Phinizy,  83  Ga.  193.  Railroail  companies  are 
liable  for  all  damages  occasioned  by  an  omission  to  ring  a  bell  or  sound  a 
whistle  at  or  near  a  crossing  as  required:  SL  Louia  etc  R'y  Co.  v.  MendrickSf 
53  Ark.  201. 
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[136  Illinois,  655.] 

Corporations  —  Power  of  Officer  to  Deal  with.  —  A  director  or  officer 
of  a  solTent  corporatioa  is  a  trustee  and  agent  of  it  and  of  its  stock- 
holders only  and  so  far  aa  its  creditors  are  concerned.  He  may  deal 
with  it,  loan  it  money,  and  take  security  therefor,  in  like  manner  aa  a 
stranger.  In  such  case  the  subsequent  insolvency  of  the  corporation 
will  not  affect  such  officer's  right  to  recover  his  loan  or  enforce  his  se- 
curity. 

Corporation  — .Mortg  age  by  —  Evidence  of  Authokity.  —  Where  bonds, 
and  a  deed  of  trust  to  secure  their  payment,  are  issued,  executed  by  the 
president  and  secretary  of  a  corporation,  under  its  seal,  this  is  prhna 
facie  evidence  that  they  were  executed  by  authority  of  the  corporation. 

Corporations.  —  Resolutions  of  Fbxvatb  Corporations  are  not  entitled 
be  recorded  in  the  offic9  of  the  recorder  of  deeds. 

Corpora rioss  —  Secondary  Evidence  of  Resolutions. — Where  resolu- 
tions  of  a  private  corporation  sought  to  be  introduced  in  evidence  are 
shown  to  have  been  in  particular  hands,  or  if  it  is  the  natural  presump- 
tion that  they  are  in  certain  hands,  the  person  into  whose  hands  they 
have  been  traced  must  be  produced,  or  it  must  be  proved  by  legal  evi- 
dence  that  they  are  not  where  they  are  presumed  to  be,  before  secondary 
evidence  of  their  contents  is  admissible. 

Corporations  —  Declarations  of  Officer  as  Evidence. —  Representations 
made  by  the  president  of  a  corporation  while  negotiating  the  sale  of  cor- 
porate bonds,  that  the  mortgage  securing  them  was  the  first  lien  on  the 
corporate  property,  though  made  within  the  scope  of  his  authority,  are 
not  admissible  against  a  stockholder,  not  present  when  they  were  made, 
to  affect  his  interest  as  mortgagee  of  the  corporation  under  a  prior 
mortgage,  nor  are  such  representations  admissible  against  the  assignee 
of  such  mortgagee. 

Agency  cannot  be  Shown  by  the  statements  of  the  supposed  agent. 

Assignment  of  Commercial  Paper  —  Defen.ses. — When  the  assignee  of 
commercial  paper,  secured  by  mortgage,  seeks  relief  in  equity  by  fore- 
closure of  the  morttjage,  the  mortgagor  may  successfully  interpose  any 
defense  which  would  have  been  available  against  the  original  payee  or 
hohler  of  the  paper.  This  rule,  however,  has  reference  only  to  equities 
existing  in  the  original  obligor,  and  not  to  latent  equities  against  the 
assignor  residing  in  third  persons. 

Notice  —  Purchasek  Pendente  Lite  is  Chargeable  with  Notice  of  the 
allegations  of  a  bill  in  equity  relating  to  the  subject-matter  of  the  pur- 
chase. « 

Notice  to  Agent  as  Notice  to  Principal.  —  Notice  to  an  agent  of  any  fact 
or  facts  connected  with  the  business  in  which  he  is  employed  is  notice 
to  the  principal. 

Corporations — Mortgage  —  Covenants  Implied  in  Words  "Grant, 
Bargain,  and  Sell." — The  words  "  grant,  bargain,  and  sell,"  in  a  cor- 
porate mortgage  securing  its  issue  of  bonds,  constitute  a  warranty  that 
the  land  conveyed  and  mortgaged  is  free  of  all  encumbrances,  and  also  a 
warranty  by  the  corporation  to  the  purchasers  of  the  bonds  that  there 
is  no  other  mortgage  made  by  it  on  the  property;  but  such  covenants 
bind  the  corporation  alone,  and  are  not  binding  apou  its  individual 
directors  and  stockholders. 
AM.  8t.  Rbp.,  Vol.  XXV.  —28 
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Corporation  —  Mortgaqe  —  Effect  of  Covenants  Arising  from  Words 
"Grant,  Bargain,  and  Sell." — The  covenants  arising  from  the  words 
"  grant,  bargain,  and  sell,"  in  a  mortgage  given  by  a  corporation  to  secure 
its  issue  of  bonds,  are  not  fraudulent  representations  as  to  existing  en- 
cumbrances,  as  against  a  prior  mortgagee  and  director  of  the  corpora- 
tion who  does  not  sign  the  mortgage  containing  such  covenants. 

Corporations  —  Rights  of  Director  as  Prior  Mortgagee.  —  A  director, 
who  is  a  prior  mortgagee  of  the  corporation,  by  voting  for  the  issue  of 
bonds  to  pay  the  corporate  debts  and  to  secure  the  same  by  mortgage 
on  the  same  property,  and  who  is  willing  to  accept  payment  of  his  debt 
before  its  maturity,  does  not  thereby  waive  his  priority  of  lien,  nor 
will  the  fact  that  he  accepts  such  bonds  to  sell,  and  failing  to  negotiate 
a  sale  of  them  returns  them  to  the  corporation,  constitute  a  satisfaction 
or  release  of  his  prior  mortgage  lien,  in  the  absence  of  an  agreement  by 
him  to  accept  such  bonds  in  payment  of  his  debt. 

Appeal  from  a  judgment  affirming  a  decree  of  the  circuit 
court.  J.  A.  Barnsback,  the  American  Powder  Company, 
and  R.  Klitzing  filed  a  bill  in  the  circuit  court,  alleging  the 
recovery  of  certain  judgments  against  the  Brookside  Coal  and 
Coke  Company,  the  execution  of  certain  mortgages  alleged  to 
be  fraudulent,  and  the  insolvency  of  the  company.  The  bill 
prayed  the  appointment  of  a  receiver,  the  marshaling  of  the 
assets,  and  a  settlement  of  the  affairs  of  the  company,  and 
made  it  and  certain  mortgagees,  trustees,  judgment  creditors, 
and  the  stockholders  and  officers  of  the  company  parties  de- 
fendant. L.  Schlosstein,  by  cross-bill,  averred  that  in  Sep- 
tember, 1881,  said  company  executed  three  notes  to  one 
M.  J.  Schott,  secured  by  mortgage  of  even  date  therewith, 
duly  recorded;  that  by  virtue  of  an  assignment  of  said  notes 
to  him  by  Schott,  prior  to  their  maturity,  for  a  full  and  valu- 
able consideration,  he  became  the  legal  and  equitable  owner 
thereof;  and  that  the  lien  of  said  mortgage  is  a  prior  lien  upon 
the  corporate  property  described  therein.  W.  H.  Krome, 
trustee  in  a  certain  deed  of  trust,  and  the  owners  of  bonds 
secured  thereby,  by  cross-bill,  averred  that  in  June,  1882, 
prior  to  the  recovery  of  judgments  by  the  complainants  in  the 
original  bill,  said  company,  for  full  consideration  in  good 
faith  paid  and  received,  executed  and  delivered  to  one 
Huegy  certain  interest-bearing  bonds,  signed  by  W.  Freude- 
nau,  president,  and  W.  Kombrink,  secretary,  of  said  company, 
and  countersigned  by  said  Krome,  trustee,  and  made  payable 
to  said  Huegy,  or  bearer,  at  the  Mullanphy  Savings  Bank 
June  17,  1892;  that  to  secure  the  payment  of  said  bonds  with 
interest,  said  company,  on  June  17,  1882,  by  its  deed  of  trust, 
conveyed  to  said  Krome,  as  trustee  for  the  holders  of  said 
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bonds,  and  to  secure  the  same,  and  for  the  performance  of 
certain  covenants  in  said  deed,  certain  property  described  in 
the  deed,  it  being  the  interest  of  the  company  in  the  lands 
and  fixtures  of  its  coal  mine.  It  was  further  averred  that 
the  lien  of  said  deed  of  trust  and  the  bonds  thereby  secured 
was  superior  and  prior  to  any  lien  of  faid  Schlosstein  on 
the  property,  or  to  the  lien  of  complainants  in  the  original 
bill,  or  to  any  one  else.  John  Alexander,  by  answer,  averred 
that  said  company  executed  a  mortgage,  January  21,  1885, 
to  one  J.  0.  Evans,  to  secure  the  payment  of  certain  certifi- 
cates executed  by  the  company,  of  even  date  therewith, 
amounting  to  three  thousand  five  hundred  dollars,  and  pay- 
able to  the  order  of  said  Evans,  at  the  company's  office,  on  or 
before  January  21,  1887;  that  said  mortgage  is  a  prior  lien 
upon  the  property  described  therein;  that  he  is  the  holder 
and  owner  of  said  certificates;  that  he  is  entitled  to  the  ap- 
propriation of  the  mortgaged  property  to  the  payment  thereof, 
to  the  exclusion  of  all  other  parties  interested  in  the  mort- 
gaged property;  and  that  said  certificates  were  also  secured 
by  chattel  mortgage  executed  by  said  company,  January  25, 
1885,  which  is  a  prior  lien  on  all  the  personal  property  of  said 
company.  The  answers  of  certain  judgment  creditors  of  said 
company  showed  judgments  against  it  in  certain  amounts, 
and  in  a  certain  order  of  priority.  When  the  cross-bills  and 
answers  to  the  original  bill  were  filed,  a  receiver  was  ap- 
pointed, and  all  the  real  and  personal  property  of  the  said 
coal  company  sold  for  the  sum  of  $16,148.16.  Said  Schott, 
by  supplemental  bill,  averred  that  since  the  commencement 
of  the  suit  he  had  become  the  holder,  for  value,  of  the  notes 
mentioned  in  Schlosstein's  cross-bill,  alleged  a  priority  of  the 
mortgage  lien,  and  to  foreclose  the  same.  The  decree  of  the 
circuit  court  declared  the  notes  and  mortgage  in  the  hands  of 
Schott  to  be  the  prior  lien  on  the  fund  in  the  hands  of  the  re- 
ceiver to  the  extent  of  $7,079. 99;, that  the  deed  of  trust  to 
Krome  is  a  second  lien  on  said  fund,  subject  to  Schott's  lien 
in  favor  of  the  holders  of  the  bonds  secured  thereby,  to  the 
extent  of  the  balance  of  $16,148.16  in  the  hands  of  the  re- 
ceiver; that  both  liens  before  mentioned  are  superior  to  the 
lien  of  the  mortgage  made  to  Evans,  and  to  the  liens  of  the 
judgment  creditors;  that  the  holder  of  the  Evans  mortgage 
and  the  judgment  creditors  are  not  entitled  to  any  part  of  the 
fund  in  the  hands  of  the  receiver.  Other  facts  are  stated  in 
the  opinion. 
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Krome  and  Hadley^  John  G.  Irwin,  and  George  F.  McNuliy^ 
for  the  appellants. 

Wise  and  Davis,  and  Dale  and  Bradshaw,  for  the  appellees. 

Baker,  J.  In  order  of  priority  in  point  of  time,  the  liens 
upon  the  property  of  the  insolvent  Brookside  Coal  and  Coke 
Company  are:  1.  The  mortgage  of  October  19,  1881,  to  Mar- 
tin J.  Schott;  2.  The  deed  of  trust  of  June  17,  1882,  to  Wil- 
liam H.  Krome,  trustee;  3.  The  mortgage  of  January  21, 
1885,  to  John  0.  Evans,  Sen.;  and  4.  The  judgments,  accord- 
ing to  their  seniority  of  date. 

At  the  time  that  the  mortgage  to  Martin  J.  Schott  was  exe- 
cuted, he  was  a  stockholder  and  director  of  the  corporation, 
and  its  treasurer;  but  the  company  was  then,  and  for  a  con- 
siderable time  thereafter,  entirely  solvent,  and  consequently 
his  interest  in  and  relations  to  it  did  not  preclude  him  from 
loaning  money  to  and  taking  a  mortgage  from  the  company. 
A  director  or  officer  of  a  solvent  corporation  may  deal  with  it, 
loan  it  money,  and  take  security  therefor,  in  like  manner  as 
a  stranger:  Beach  v.  Miller,  130  111.  162;  17  Am.  St.  Rep.  291; 
Rosehoom  v.  Whittaker,  132  111.  81. 

At  the  hearing,  the  appellants  offered  in  evidence  page  37 
of  record-book  125  of  the  records  of  Madison  County,  for  the 
purpose  of  showing  what  purported  to  be  resolutions  passed 
by  the  directors  of  the  Brookside  coal  company,  and  author- 
izing the  issue  of  fifteen  thousand  dollars  in  bonds,  and  the 
execution  of  a  mortgage  to  secure  the  same.  An  objection 
was  sustained  to  the  introduction  of  this  testimony,  and  on 
the  ground  that  the  preliminary  evidence  produced  was  not 
sufficient  to  authorize  the  use  of  secondary  evidence.  The 
bonds  and  the  Krome  deed  of  trust  were  executed  by  the 
president  and  secretary  of  the  corporation,  and  under  its  seal, 
and  this  was  prima  facie  evidence  that  they  were  executed  by 
the  authority  of  tlie  company:  Wood  v.  Whelen,  93  111.  153. 
No  claim  was  made  that  the  bonds  and  deed  of  trust  were 
unauthorized, — in  fact,  their  validity  was  conceded;  but  ap- 
pellants desired  to  have  the  resolutions  in  evidence,  in  fur- 
therance of  their  claim  that  the  Schott  notes  and  mortgage 
should  be  postponed,  and  the  deed  of  trust  and  bonds  given  a 
priority  of  lien. 

Resolutions  adopted  by  private  corporations  are  not  such 
instruments  as  are  entitled,  under  the  statute,  to  be  recorded 
in  the  office  of  the  recorder  of  deeds.     Assuming  that  resolu- 
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tions  were  passed  that  authorized  the  making  of  the  deed  and 
bonds,  the  natural  and  legitimate  presumption  is,  that  either 
a  record  was  made  of  them  by  the  secretary  of  the  company 
in  the  book  containing  the  record  of  the  proceedings  of  the 
board  of  directors,  or  else  that  the  paper  containing  such  reso- 
lutions was  retained  and  preserved  by  the  secretary,  or  both. 
If  a  paper  is  shown  to  have  been  in  particular  hands,  then  the 
person  must  be  pro  luced  into  whose  hands  it  has  been  traced; 
or  if  the  natural  and  legitimate  presumption  is  that  it  is  in 
certain  hands,  then  it  must  be  proved  by  legal  evidence  that 
it  is  not  there,  before  secondary  evidence  of  its  contents  is  ad- 
missible. The  evidence  must  satisfy  the  court  that  the  paper 
is  destroyed  or  cannot  be  found:  Mariner  v.  Saunders,  5  Gilm. 
113.  Here  it  was  shown  that  the  resolutions  could  not  be 
found  in  the  office  of  the  recorder;  but  in  any  event,  they 
were  only  left  with  him  for  a  temporary  purpose,  and  when 
they  had  been  recorded,  they,  presumably,  were  returned  to 
the  possession  of  the  secretary  of  the  corporation.  It  was 
further  shown  that  neither  they  nor  the  book  containing  the 
record  of  the  proceedings  of  the  board  of  directors  were  in  the 
hands  of  either  the  receiver  or  of  the  attorney  of  the  assignee, 
who  had  custody  of  the  corporate  property  prior  to  the  appoint- 
ment of  a  receiver;  but  neither  the  secretary,  president,  nor 
assignee  of  the  company  was  produced  as  a  witness,  nor  was 
the  deposition  of  either  taken.  Although  all  three  were  either 
non-residents  or  out  of  the  state  at  the  time  of  the  hearing,  yet 
no  reason  is  perceived  why  their  testimony  could  not  have 
been  taken.  The  record-book  and  resolutions  may  now  be  in 
the  hands  of  either  of  the  three,  and  yet  all  the  evidence  in 
this  record  be  true.  The  conviction  that  naturally  arises  from 
the  evidence  is,  that  the  record-book  is  in  the  possession  of 
one  or  another  of  them.  There  was  no  error  in  refusing  to  ad- 
mit secondary  evidence  of  the  resolutions. 

It  is  claimed  that  it  was  error  to  exclude  proof  of  repre- 
sentations made  by  Freudenau,  president  of  the  company,  to 
Kammerer,  cashier  of  the  Mullanphy  Savings  Bank,  at  the 
time  some  of  the  bonds  were  pledged  to  the  bank,  that  they 
were  a  first  lien  upon  the  property  described  in  the  deed  of 
trust.  The  representations  were  made  in  the  summer  or  fall 
of  1883,  nearly  two  years  after  Martin  J.  Schott  had  taken  his 
mortgage,  and  in  the  absence  of  said  Schott.  If  it  should  be 
assumed  that  the  declarations  of  Freudenau  were  within  the 
scope  of  his  agency  to  negotiate  the  bonds  for  the  corporation, 
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and  therefore  binding  upon  said  Schott  to  the  extent  of  his  in- 
terest as  a  stockholder  therein,  yet  it  would  seem  that  in  respect 
to  the  rights  which  he  held  adversely  to  the  corporation,  and 
as  its  mortgagee,  such  declarations  would  not  be  competent 
testimony.  And  if  such  representations  were  not  admissible 
against  him  as  mortgagee,  then,  as  matter  of  course,  they  were 
not  admissible  against  his  assignee,  who  was  complainant  in 
t'le  supplemental  bill,  and  is  appellee  here. 

It  is  urged  that  if  Martin  J.  Schott  agreed  to  accept  pay- 
ment before  his  money  was  due,  and  out  of  moneys  to  be 
obtained  by  the  sale  of  second-mortgage  bonds,  then  the  dec- 
larations of  Freudenau  were  competent  and  relevant  testimony 
in  the  contention  for  priority  between  the  first  and  second 
mortgages.  This  argument  proceeds  upon  the  theory  of 
agency;  but  suffice  it,  in  this  connection,  to  say,  that  it  is 
elementary  law  that  an  agency  cannot  be  shown  by  the  state- 
ments of  the  supposed  agent. 

Preliminary  to  a  consideration  of  the  merits  of  the  contro- 
versy between  appellants  and  appellee,  it  may  be  well  enough 
to  ascertain  the  status  of  the  latter  in  respect  to  the  equities 
claimed  by  the  former.  It  is  settled  law,  announced  in 
Chicago  etc.  K'y  Co.  v.  Loewenthal,  93  111.  433,  and  in  many 
other  cases,  that  when  the  assignee  of  commercial  paper  se- 
cured by  mortgage  seeks  relief  in  equity  by  foreclosure  of  the 
mortgage,  the  mortgagor  may  successfully  interpose  any  de- 
fense which  would  have  been  available  against  the  original 
payee  or  holder  of  the  paper.  This  rule,  however,  has  ref- 
erence only  to  equities  existing  in  the  original  obligor,  and 
not  to  latent  equities  against  the  assignor  residing  in  third 
persons:  Olds  v.  Cummings,  31  111.  188;  Walker  v.  Dement, 
42  111.  272;  Silverman  v.  Bullock,  98  111.  11.  In  the  case 
last  cited  the  statement  is,  that  the  assignee  takes  subject 
only  to  equities  existing  in  favor  of  the  mortgagor  as  against 
the  assignor,  and  not  subject  to  latent  equities  in  favor  of 
third  persons,  in  the  subject  involved  in  the  assignment, 
of  which  he  had  no  notice.  This  brings  us  to  the  point 
that  appellee,  at  and  prior  to  the  time  that  he  purchased  the 
mortgage  debt  and  took  an  assignment  of  the  notes  and 
mortgage  of  September  22,  1881,  had  notice,  in  at  least  two 
several  ways,  of  the  equities,  if  any,  existing  in  favor  of  the 
trustee  and  bond-holders  under  the  deed  of  trust,  and  the 
mortgagee  in  said  mortgage  of  1881.  In  the  first  place,  be- 
fore that  time  the  trustee  and  bond-holders  under  the  trust 
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deed  of  1882  had  filed  their  cross-bill,  wherein  they  claimed 
that  the  lien  of  said  deed  of  trust  was  superior  to  the  lien 
alleged  to  exist  on  the  property  by  virtue  of  the  mortgage  of 
1881.  Appellee,  being  a  purchaser  pendente  lite,  was  charge- 
able with  notice  of  the  allegations  of  this  cross-bill.  Besides 
this,  the  evidence  is  clear  and  undisputed  that  the  notes  and 
mortgage  were  purchased  for  appellee,  and  assignments  taken 
to  him,  by  Martin  J.  Schott,  who  was  acting  as  his  authorized 
agent  in  the  matter.  The  doctrine  is,  that  notice  to  an  agent 
of  any  fact  or  facts  connected  with  the  business  in  which  he 
is  employed  is  notice  to  the  principal:  Singer  Mfg.  Co.  v. 
Holdfodt,  86  111.  455;  29  Am.  Rep.  43;  Flower  v.  Elwood,  66 
111.  438.  Martin  J.  Schott,  as  matter  of  course,  had  full  knowl- 
edge of  all  that  had  transpired  between  himself  and  either 
the  corporation,  the  trustee  in  the  trust  deed,  or  the  holders 
of  bonds  secured  by  the  same,  in  respect  to  both  the  mort- 
gage given  to  him  and  the  trust  deed;  and  appellee  stands  in 
the  shoes  of  Martin  J.  Schott,  the  mortgagee,  and  holds  the 
mortgage  of  1881,  subject  to  all  the  equities,  if  any  there 
be,  existing  in  favor  of  the  trustee  and  bond-holders  as  against 
said  Martin  J.  Schott.  Does  any  matter  appear  in  the  record 
which  would  estop  Martin  J.  Schott  from  claiming  that  the 
mortgage  to  him  is  the  first  and  superior  lien  upon  the  prop- 
erty of  the  coal  and  coke  company? 

It  is  insisted  that  it  was  the  intention  of  the  corporation 
and  of  said  Schott,  and  that  there  was  an  agreement  between 
them  to  the  effect,  that  the  deed  of  trust  should  be  made  a  first 
lien  upon  the  property,  and  that  this  should  be  accomplished  by 
Schott  accepting  payment  of  his  mortgage  debt  before  it  was 
due,  and  such  payment  to  be  made  out  of  moneys  to  be  ob- 
tained by  sale  of  second-mortgage  bonds.  It  is  not  claimed 
that  there  is  any  direct  proof  whatever  of  such  a  contract. 
Nothing  appears  upon  the  face  of  the  bonds  to  indicate  that 
they  either  were  or  were  intended  to  be  first-mortgage  bonds, 
or  secured  by  a  first  lien  upon  the* mortgaged  property.  The 
only  thing  contained  in  the  deed  of  trust  that  is  suggested 
as  amounting  to  a  representation  of  priority  is  the  fact  that 
the  words  "  grant,  bargain,  and  sell "  are  used  therein.  These 
words  are,  under  the  statute,  a  warranty  of  the  company  that 
the  lands  conveyed  and  mortgaged  were  free  and  clear  of  all 
encumbrances  made  by  the  company,  and  a  warranty  of  the 
company  to  the  purchasers  of  the  bonds  that  there  was  no 
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other  mortgage  made  by  it  on  the  property.  But  the  cove- 
nants were  the  covenants  of  the  corporation  alone,  and  not  the 
covenants  of  the  individual  directors  of  the  corporation,  and 
no  suit  could  be  brought  for  breach  of  such  covenants  against 
any  of  the  directors.  From  the  fact  of  the  insertion  of  a 
covenant  against  encumbrances,  an  implication  arose  of  the 
probability  or  possibility  that  there  were  prior  encumbrances, 
for  otherwise  there  was  no  occasion  for  furnishing  a  remedy 
by  way  of  an  action  for  breach  of  covenant.  The  deed  was 
not  signed  by  Schott,  but  was  executed  by  Freudenau,  presi- 
dent, in  the  name  of  the  company,  and  attested  by  Kombrink, 
secretary;  and  the  incorporation  therein  of  the  covenant  im- 
plied from  the  words  "grant,  bargain,  and  sell"  cannot  be 
regarded  as  a  fraudulent  representation  on  the  part  of  Schott, 
one  of  the  directors  of  the  company,  that  would  preclude  him 
from  claiming  the  benefit  of  the  prior  mortgage  held  by  him. 

It  appears  from  the  evidence  that  late  in  May  or  early  in 
June,  1882,  there  was  a  meeting  of  the  stockholders  of  the 
Broookside  coal  company,  at  which  Freudenau,  its  president, 
Schott,  and  others  were  present;  that  Freudenau  made  a 
statement  of  its  financial  condition,  in  the  presence  and  hear- 
ing of  Schott,  in  which  he  summed  up  its  indebtedness,  stating 
its  total  to  between  fourteen  thousand  and  fifteen  thou- 
sand dollars,  including  the  notes  and  mortgage  of  Schott; 
that  he  suggested  that  a  loan  of  fifteen  thousand  dollars  was 
sufficient  to  pay  all  the  debts  of  the  company,  including  the 
Schott  mortgage,  and  stated  that  it  would  be  for  the  interests 
of  the  company  to  issue  bonds  to  the  amount  of  fifteen  thou- 
sand dollars,  and  execute  a  mortgage  security,  for  the  pur- 
pose of  raising  money  to  pay  off  the  total  indebtedness  of  the 
company.  From  the  circumstance  that  Schott  made  no  re- 
sponse or  objection  to  these  suggestions,  and  from  the  further 
circumstance,  that  appears  from  the  recitals  in  the  deed  of 
trust,  that  the  bonds  were  issued  "in  pursuance  of  a  vote  of 
all  the  directors  of  said  company,"  it  may  be  inferred  that 
Schott  was  willing  to  receive  payment  of  his  debt  prior  to  its 
maturity,  but  it  cannot  be  justly  deduced  therefrom  that  he 
consented  to  waive  his  priority  of  lien  without  payment,  in 
money,  of  such  debt. 

It  seems  that  the  board  of  directors  of  the  company  con- 
sisted of  three  members,  —  Freudenau,  the  president,  Kom- 
brink, the  secretary,  who  was  his  brother-in-law,  and  Schott, 


Jan.  1891.]     Mullanphy  Savings  Bank  v.  Schott.         409 

the  treasurer;  that  the  two  former  managed  its  business  af- 
fairs, and  that  Schott  was  treasurer  only  in  name,  neither  the 
proceeds  of  the  bonds  nor  the  other  funds  of  the  company 
passing  through  his  hands. 

In  the  latter  part  of  1882,  ten  of  the  bonds  secured  by  the 
deed  of  trust,  and  of  the  face  value  of  five  thousand  dollars, 
were  delivered  to  Schott,  and  it  is  claimed  that  as  he  received 
the  same,  he  is  thereby  estopped  from  saying  that  they  were 
not  in  satisfaction  of  his  debt  and  in  discharge  of  his  mort- 
gage lien.  The  notes  and  mortgage  of  1881  were  not  sur- 
rendered to  the  company,  but  have  been  continuously  retained 
and  held  by  Schott  and  his  assignees.  We  chink  that  the 
evidence  satisfactorily  shows  that  Schott  did  not  accept  the 
bonds  in  payment  of  his  debt,  but  that  the  conditional  ar- 
rangement between  him  and  Freudenau  was,  that  he  should 
take  the  bonds  and  try  to  sell  them  to  a  bank  in  Highland 
that  held  a  note  against  him,  and  that  if  he  sold  them  he  was 
to  surrender  his  note  and  mortgage  to  Freudenau,  and  receive 
from  him  the  unpaid  interest,  and  that  if  he  did  not  sell  them 
they  were  to  be  returned  to  Freudenau;  that  the  bank  de- 
clined to  buy,  because  the  bands  bore  only  seven  per  cent  in- 
interst,  while  Schott's  note  bore  eight  per  cent  interest,  and 
because  it  wanted  nothing  to  do  with  coal  mines;  and  that 
thereupon  some  of  the  bonds  were  given  back  to  Freudenau, 
and  some  delivered  to  the  Mullanphy  Bank  on  the  order  of 
Freudenau,  and  that  all  ten  of  the  bonds  were,  after  their  re- 
turn, negotiated  and  disposed  of  for  the  Brookside  coal  com- 
pany by  Freudenau.  It  does  not  appear  that  any  of  the 
proceeds  of  the  bonds  were  used  for  other  than  corporate  pur- 
poses. 

The  transactions  above  mentioned  took  place  in  1881,  1882, 
and  1883.  It  is  not  shown  that  in  1881,  1882,  or  1883  the 
Brookside  company  was  insolvent.  Schott,  therefore,  in  those 
years,  as  director  and  treasurer  of  the  corporation,  was  trustee 
and  agent  of  the  company  and  its  stockholders  only.  He  at 
that  time  owed  no  duties  or  obligations  to  appellants  or  to  the 
creditors  that  would  have  prevented  him  from  dealing  as  he 
did  with  the  company  and  i^'ith  the  bonds.  The  assets  of  the 
corporation  were  not  then  a  trust  fund  for  the  payment  of  its 
creditors:  Beach  v.  Miller,  130  111.  162;  17  Am.  St.  Rep.  291; 
Rosehoom  v.  WhitiaJcer.  132  111.  81.  Schott  did  not  appropriate 
the  money  or  bonds  of  the  company  to  his  own  use.    He  sira- 
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ply  retained  his  notes  and  mortgage,  which  were  a  first  lien 
upon  property  of  the  company,  and  he  had  a  right  so  to  do. 
It  may  be  that  in  1882  and  1883  he  was  negligent  in  the  per- 
formance of  his  duties  as  director  and  treasurer,  in  not  seeing 
that  the  one  fourth  of  one  cent  per  bushel  on  all  coal  mined 
was  paid  to  the  trustee,  as  a  further  security,  as  provided  in 
the  deed  of  trust,  and  otherwise,  but  the  pleadings  in  the 
cause  did  not  proceed  upon  any  such  ground;  and  besides 
this,  the  trustee  in  the  deed  of  trust  and  the  bond-holders  were 
guilty  of  like  negligence.  Moreover,  the  trustee  had  actual 
notice  of  Schott's  mortgage,  and  the  bond-holders  had  con- 
structive notice  of  the  same  from  the  public  records.  The 
bond-holders  neglected  to  examine  the  records,  and  neither 
they  nor  the  trustee  made  inquiries  of  Schott  in  regard  to  his 
mortgage.  In  view  of  the  greater  negligence  of  appellants,  it 
would  seem  inequitable  and  unjust,  even  if  the  nature  of  the 
case  and  character  of  the  pleadings  permitted,  that  appellants 
should  shift  the  burden  of  the  loss  either  to  the  shoulders  of 
Martin  J.  Schott  or  of  appellee. 

We  find  no  sufficient  ground  for  disturbing  the  decree  of 
the  circuit  court.  The  judgment  of  the  appellate  court  is 
affirmed.  

Corporations  —  Power  of  Directors  to  Deal  with.  —  A  director  of 
B  solvent  corporation  may  deal  with  the  corporation,  loan  it  money,  take 
security  therefor,  and  enforce  its  payment:  Beach  v.  Miller,  130111.  162;  17 
Am.  St.  Rep.  291,  and  extended  note;  and  its  assets  do  not  become  a  trust 
fund  for  the  benefit  of  creditors  until  the  corporation  becomes  insolvent: 
Roseboom  v.  Whittaker,  132  III.  81;  Welch  v.  Importers'  etc.  Bank,  122  N.  Y. 
177.     See  Sanders  v.  Page,  11  Col.  518. 

Corporations  —  Authority  op  Officers  to  Make  Contract.  —  Where 
the  president  and  secretary  of  a  corporation  execute  a  contract  in  behalf  of 
the  company,  not  outside  of  its  regular  business,  it  is  prima  facie  evidence 
that  it  was  executed  with  authority:  SJierman  etc.  Co.  v.  Swigart,  43  Kan. 
292;  19  Am.  St.  Rep.  137,  and  note. 

Evidence  —  Lost  Record  —  Secondary  Evidence  to  Prove,  when 
Admissible.  —  A  party  seeking  to  introduce  secondary  evidence  of  a  lost 
writing  must  first  show  that  he  cannot  produce  the  original  document:  WisC' 
many.  North  P.  R.  R.  Co.,  20  Or.  425;  23  Am.  St.  Rep.  135,  and  note; 
Howe  v.  Fleming,  123  Ind.  262;  Potts  v.  State,  26  Tex.  App.  663. 

Evidence  —  Agency  —  Proof  of  Authority  from  Declabations  of 
Aobnt.  —  Declarations  of  authority  by  an  agent  are  not  competent  evi- 
dence of  his  agency:  Three  Rivers  Nat.  Bank  v.  Oilchrist,  83  Mich.  253.  As  to 
when  the  declarations  of  a  party  in  his  own  favor  are  admissible  in  evidence, 
see  note  to  Baker  v.  Kelly,  93  Am.  Dec.  279. 

Corporations  —  Right  to  Prefer  Directors  as  Creditors.  —  A  cor- 
poration may  prefer  one  creditor  to  another,  and  such  preference  may  be 
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exercised  in  faror  of  ft  director,  eren  thoagh  ha  Toted  for  th«  mortgage  given 
to  Kcare  his  indebtedness:  Warfield  etc  Co.  t.  MarahaU  County  etc  Co.^  72 
Iowa,  666;  2  Aju.  St.  Rep.  263,  and  note.  A  corporation  may  execute  a 
mortgage  to  its  directors  as  preferred  creditors:  Oarrett  r.  Burlington  etc 
Co.,  59  Am.  Rep.  661,  and  extended  note. 

Lis  Pendens  —  Rights  oi  Phrchasers. — A  purchaser  pendente  lite  of 
realty,  whether  the  action  be  at  law  or  in  eqaity,  takes  it  subject  to  any 
title  or  interest  adverse  to  that  of  his  grantor  ultimately  recognixed  in  the 
pending  litiftation:  Cheever  T.  Minton^  12  CoL  557;  13  Am.  St.  Rep.  268^ 
and  not* 
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Johnston  v.  State. 

[128  Indiana,  16.] 
Makdamits  Proper  to  Compel  Election  Officers  to  Detershne  Tib  Votb 
BY  Lot.  —  Where  election  officers,  after  certifying  the  result  of  an  elec- 
tion to  be  a  tie  vote,  adjourn  without  determining  by  lot  the  person 
entitled  to  the  office,  they  maybe  compelled  by  mancfamtM  to  reassemble 
and  take  the  action  required  by  law. 

Ck)NSTlTUTIONAL    LaW  —  LEGISLATURE    MAT    PROVIDE    THAT  TiE  VoTB    BI 

Determined  by  Lot.  —  An  act  of  the  legislature,  which  provides  that 
where  an  election  results  in  a  tie  vote  for  opposing  candidates  the 
judges  of  election  shall  determine  by  lot  the  person  entitled  to  the  office, 
is  valid,  and  does  not  conflict  with  a  constitutional  provision  requiring 
all  elections  to  be  by  ballot. 
Candidate  not  Estopped  to  Claim  Office  because  He  Requested  Elbo 
TioN  Officers  not  to  Determine  Result.  —  A  candidate  for  office  is  not 
estopped  from  urging  his  claim  to  the  office  by  the  fact  that  he  requested 
the  officers  of  election  not  to  determine  the  result  of  the  election. 

Mandamus.     The  opinion  states  the  case. 

S.  A.  Bonner^  M,  D.  Tackett,  B.  F.  Bennett,  D.  A.  Myers,  and 
W.  Woodfill,  for  the  appellants. 

/.  K.  Ewing,  C.  Ewing,  J.  D.  Miller,  and  F.  E.  Oavin,  for  the 

appellee. 

Elliott,  J.  The  relator,  Oliver  C.  Sefton,  William  A. 
Williams,  and  James  Parker,  were  candidates  for  the  oflBce 
of  township  trustee.  Alexander  C.  Johnston  was  the  inspec- 
tor, and  Samuel  T.  Meek  and  John  Foley  were  the  judges  of 
the  election.  At  the  close  of  the  election  the  votes  cast  were 
counted  and  canvassed  by  the  election  board,   and  it  was 
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found  that  the  relator  had  received  eighty-nine  votes,  Williams 
eighty-nine  votes,  and  Parker  two  votes.  The  election  offi- 
cers certified  that  the  relator  and  Williams  had  received  the 
highest  number  of  votes  cast  at  the  election;  they  refused^ 
however,  to  determine  by  lot  which  of  the  two  candidates  was 
entitled  to  the  office,  and  although  requested  in  writing,  re- 
fused to  reassemble  and  determine  which  of  the  two  candi- 
dates who  received  the  highest  number  of  votes  should  be 
declared  entitled  to  the  office  of  township  trustee.  Our  stat- 
ute provides  that  "  if  two  or  more  have  the  highest  and  an 
equal  number  of  votes  for  the  same  office,  such  judges  shall, 
when  the  result  is  certified,  determine  by  lot  the  person  en- 
titled to  the  office;  and  the  next  day  the  inspector  shall 
make  out  and  deliver  to  the  person  elected,  when  demanded, 
a  certificate  for  each  person  elected  to  any  office  in  said  town- 
ship, except  justices  of  the  peace":  Rev.  Stats.  1881,  sec. 
4736. 

Assuming  that  the  statutory  provision  quoted  is  valid,  the 
remedy  adopted  by  the  relator  {mandamus)  is  appropriate. 
The  duties  of  election  officers,  when  prescribed  by  statute, 
as  in  this  instance,  are  imperative,  and  performance  may  be 
coerced  by  the  writ  of  mandamus.  Nor  can  the  election  offi- 
cers evade  their  duties  by  adjourning  without  taking  the 
action  required  by  law.  In  discussing  this  question,  the  su- 
preme court  of  Michigan  said,  in  the  case  of  Attorney- General 
V.  Board  etc.,  64  Mich.  607,  in  speaking  of  the  members  of  the 
election  board,  that  "  until  they  have  done  so,  they  have  no 
right  to  dissolve  their  meeting.  They  can  only  get  out  of 
their  office  by  completing  its  work.  It  would  be  worse  than 
absurd  to  allow  a  board  of  canvassers  to  defeat  the  popular 
will  and  destroy  an  election  by  refusing  or  neglecting  to  do 
what  the  law  requires  them  to  do."  The  cases  are  harmoni- 
ous upon  the  proposition  we  have  asserted:  Brower  v.  O^BrieUy 
2  Ind.  423;  Kisler  v.  Cameron,  39  Ind.  488;  Moore  v.  Kessler, 
59  Ind.  152;  State  v.  Gihbs,  13  Fla.  55;  7  Am.  Rep.  233; 
Hngerty  v.  Arnold,  13  Kan.  367;  Lewis  v.  Commissioners 
etc.,  16  Kan.  102;  22  Am.  Rep.  275;  Peo'ple  v.  Schiellein,  95 
N.  Y.  124;  State  v.  Stearns,  11  Neb.  104;  State  v.  Peacock,  15 
Neb.  442;  People  v.  Nordheim,  99  111.  553. 

The  question  upon  which  the  case  hinges  is,  whether  the 
statutory  provision  quoted  is  valid.  The  appellants'  counsel 
ingeniously  and  plausibly  argue  that  the  provision  is  invalid, 
for  the  reason  that  it  is  in  conflict  with  the  constitutional 
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provision  that  all  elections  shall  be  by  ballot:  Const.,  art.  2, 
sec.  13. 

We  cannot  concur  with  counsel,  that  where  an  election  is 
held  and  results  in  a  tie  vote  for  opposing  candidates,  the 
general  assembly  may  not  provide  for  determining  the  right 
to  the  oflSce  otherwise  than  by  making  provision  for  another 
election. 

Constitutions  are  framed  by  existing  and  organized  society, 
and  are  to  be  construed  with  reference  to  well-known  prac- 
tices and  usages:  State  v.  Noble,  118  Ind.  350  (361);  10 
Am.  St.  Rep.  143;  Durham  v.  State,  117  Ind.  477;  Cooley's 
Constitutional  Limitations,  5th  ed.,  73.  We  know  that  the 
practice  of  determining  a  tie  vote  by  lot  prevailed  before  our 
constitution  was  adopted,  and  it  is  our  duty  to  presume  that 
the  frainers  of  that  instrument  were  not  ignorant  or  unmind- 
ful of  this  ancient  usage.  It  is,  therefore,  no  more  than  rea- 
sonable to  hold  that  a  statute  providing  for  an  election  by 
ballot  is  valid,  although  it  also  provides  for  determining  a 
tie  vote  by  lot,  for  the  framers  of  the  constitution  may  well 
be  deemed  to  have  had  this  usage  in  view,  and  to  have  in- 
tended that  it  should  be  resorted  to  in  cases  where  an  elec- 
tian  should  result  in  a  tie  between  opposing  candidates. 
Such  a  statute  as  the  one  before  us  does  give  the  electors  an 
opportunity  to  vote  by  ballot,  and  affixes  to  each  vote  all  the 
force  it  is  possible  to  assign  it.  In  no  respect  is  the  elector's 
right  abridged  or  limited;  all  that  is  done  is  to  provide  that 
in  cases  where  the  electors  fail  to  make  a  choice,  the  choice 
may  be  determined  by  lot  between  the  candidates  who  have 
received  the  highest  number  of  votes.  This  course  gives  to 
all  the  votes  cast  full  weight  and  force,  and  prevents  the 
nullification  of  the  election  where  a  tie  vote  results.  Unless 
there  is  power  in  the  general  assembly  to  provide  for  the  de- 
termination of  a  tie  vote,  an  incumbent  of  an  office  might 
hold  far  beyond  his  term,  since  it  is  conceivable  that  many 
elections  might  result  in  a  tie. 

The  authorities  give  full  support  to  our  assertion  that  the 
legislature  may  provide  that  a  tie  vote  shall  be  determined 
by  lot:  Webster  v.  Gilmore,  91  111.  324;  Keeler  v.  Robertson,  27 
Mich.  116;  People  v.  Sutherland,  41  Mich.  177;  State  v.  Mc- 
Kinnon,  8  Or.  485;  State  v.  Wilkinson,  23  Neb.  710;  Hammock 
V.  Barnes,  4  Bush,  890. 

We  have  found  no  judicial  decision  conflicting  with  the 
<!ase8  to  which  we  have  referred,  nor  have  we  been  referred  to 
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any  by  appellants'  counsel.  The  report  of  the  Congressional 
committee  to  which  we  are  referred  cannot  be  regarded  as 
authority. 

While  we  are  satisfied  that  no  statute  can  be  upheld  which 
assumes  to  destroy  the  right  of  the  inhabitants  of  a  township 
to  elect  their  own  trustee,  yet  we  are  also  satisfied  that  where 
a  full  opportunity  is  given  them  to  make  a  choice,  and  they 
equally  divide  their  votes,  it  is  within  the  power  of  the  gen- 
eral assembly  to  make  provision  for  determining  the  result  of 
the  election.  Our  constitution  provides  that  "  such  other 
county  and  township  officers  as  may  be  necessary  shall  be 
elected  or  appointed  in  such  manner  as  may  be  prescribed  by 
law  ":  Const.,  art.  6,  sec.  3.  It  seems  clear  to  us,  that,  taking 
this  provision  in  connection  with  the  general  one  respecting 
elections,  and  combining  them,  in  accordance  with  the  prin- 
ciples to  which  we  have  referred,  the  general  assembly  did 
not  transcend  its  power  in  enacting  the  statute  under  consid* 
eration. 

Counsel's  argument  that  the  policy  of  determining  the 
right  to  an  office  by  lot  is  an  evil  one  might  have  weight 
with  a  legislative  assembly,  but  it  can  have  none  with  the 
courts.  Questions  of  policy  and  expediency  are  legislative, 
and  not  judicial:  Beauchamp  v.  State,  6  Blackf.  299;  Redder- 
ich  V.  State,  101  Ind.  564;  51  Am.  Rep.  768,  and  authorities 
cited. 

The  appellants'  position,  that  the  relator  cannot  success- 
fully urge  his  claim  to  the  office  for  the  reason  that  he  created 
an  estoppel  against  himself  by  requesting  the  election  officers 
not  to  determine  the  result  of  the  election,  cannot  be  defended. 
The  duties  of  the  election  officers  were  prescribed  by  a  public 
law,  and  all  the  interested  parties  had  equal  knowledge,  so 
that  no  estoppel  could  possibly  arise.  But  more  than  this: 
the  public  had  an  interest  in  having  the  election  officers  per- 
form the  duty  enjoined  upon  them  by  law,  and  it  was  not  for 
the  relator  to  relieve  them  from  thatMuty;  and  this  they  were 
bound  to  know:  School  District  v.  Rootj  61  Mich.  373. 

Judgment  affirmed.  

Mand&hcs  —  Elkotions.  —  Mandamus  lies  to  compel  constitutional  offi- 
cers to  perform  duties  required  of  them  by  statute:  State  v.  Houston,  40  La. 
Ann.  393;  8  Am.  St,  Rep.  532;  Slate  v.  Commksionera,  23  Fla.  632.  Man- 
damus lies  to  compel  election  commissioners  to  declare  the  result  of  an  elec- 
tion: State  V.  Oihhs,  13  Fla.  55;  7  Am.  Rep.  233;  Lewis  v.  Commissioners,  IC 
Kan.  102;  22  Am.  Rep.  275,  and  note.     See  State  v.  WiUdnsom,  23  Neb.  7101 
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Miller  v.  Louisvilliu,  New  Albany,  and  Chi- 
cago Railway  Company. 

[128  Indiana,  97.] 

NSOLIGBNCE  OF  DrIVBR    OF  WaGON    NOT    IMPUTABLE    TO    PERSON    RiDINO 

WITH  Him.  —  The  negligence  of  the  driver  of  a  wagon  and  team  which 
collides  with  a  railway  train  does  not  necessarily  preclude  a  recovery 
by  a  person  riding  in  the  wagon  with  such  negligent  driver;  but  such 
person  cannot  recover  in  such  a  case  unless  it  affirmatively  appears  that 
his  own  negligence  did  not  proximately  contribute  to  his  injury. 

Failure  of  Person  Riding  with  Driver  of  Wagon  to  Look  and 
Listen  for  Train  at  Crossing  Contributory  Neoligbncb.  —  Where 
a  wife  is  riding  in  a  wagon  with  her  husband,  who  is  driving,  at  a  rail- 
way crossing  known  to  her  to  be  dangerous,  it  is  her  duty  to  look  and 
listen  for  approaching  trains,  and  if,  while  a  train  is  approaching  in  fuU 
view,  she  takes  no  precautions  to  warn  him  or  to  avert  the  threatened 
danger,  she  is  guilty  of  contributory  negligence,  and  no  recovery  can  be 
had  for  injuries  received  by  her. 

Photograph  of  Scene  of  Railway  Accident  Admissible  in  Evidence. 
—  It  is  not  error  to  permit  a  witness  to  testify  that  a  photograph  intro- 
duced in  evidence  is  a  correct  representation  of  a  railway  crossing  at 
which  an  accident  occurred. 

Relationship  op  Juror  to  Counsel  not  Ground  for  Setting  asidb 
Verdict  when. — The  fact  that  a  juror  was  permitted  to  serve,  who 
was  the  husband  of  a  niece  of  one  of  the  defendant's  attorneys,  is  not  a 
ground  for  setting  aside  the  verdict. 

Action  for  damages.     The  opinion  states  the  case. 

.     /.  R.  Coffroth,  T.  A.  Stuart,  F.  Gaylordy  and  J.  F.  McHughy 
for  the  appellant. 

W.  S.  Kinnan,  E.  C.  Fieldy  and  C.  C.  Matson,  for  the  ap- 
pellee. 

Elliott,  J.  The  facts,  as  they  appear  in  the  special  ver- 
dict, are,  in  substance,  these:  The  track  of  the  appellee  crosses 
a  public  highway  not  far  from  the  city  of  Lafayette.  The 
railroad  runs  from  north  to  south,  and  the  highway  from  east 
to  west,  but  neither  runs  on  a  direct  line.  The  track  ap- 
proaches the  crossing  from  the  west  on  a  descending  grade  of 
about  sixty  feet  to  the  mile,  and  the  grade  of  the  highway 
from  the  south  descends  to  the  crossing  at  about  two  hundred 
and  fifty  feet  per  mile.  On  the  south  side  of  the  railroad, 
and  extending  from  a  point  one  half-mile  west  of  the  crossing 
to  a  distance  of  270  feet  of  the  crossing,  there  is  a  hill  thirty 
feet  high.  A  side-track  extends  along  the  main  track  from  a 
point  seventeen  rods  west  of  the  crossing  eastward,  and  be- 
yond the  highway.     On  the  twenty-sixth  day  of  June,  1886, 
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there  were  five  freight-cars,  each  thirty  feet  in  length,  stand- 
ing on  the  side-track;  one  of  these  cars  was  a  box-car  ten 
feet  high,  and  the  others  were  platform-cars.  Beginning  at  a 
point  in  the  public  highway  fifty  feet  distant  in  a  southeast. 
erly  direction  from  the  railroad,  was  an  open  space  where  the 
track  was  plainly  visible  to  one  traveling  on  the  highway  for 
more  than  one  fourth  of  a  mile.  The  crossing  was  a  danger- 
ous one,  and  the  appellant's  intestate  and  her  husband  passed 
over  it  as  often  as  once  in  every  two  weeks,  and  knew  that 
the  crossing  was  a  dangerous  one.  On  the  twenty-sixth  day 
of  June,  1886,  the  intestate  was  riding  with  her  husband 
along  the  highway,  and  at  the  time  they  reached  a  point 
within  150  feet  of  the  crossing  a  train  was  approaching  from 
the  west,  and  was  in  plain  view  all  the  time  for  a  distance 
westward  on  the  track  for  more  than  one  fourth  of  a  mile, 
but  the  view  of  the  railroad  track  was  partially  obstructed 
by  the  freight-cars  on  the  side-track.  The  intestate  and  her 
husband  were  riding  in  an  ordinary  farm-wagon,  drawn  by 
two  horses;  the  husband  drove  and  managed  the  team.  The 
whistle  was  not  sounded  until  the  train  was  within  seventy 
rods  of  the  crossing,  nor  was  the  bell  rung  until  after  the 
whistle  was  sounded.  The  engineer  saw  the  intestate  and 
her  husband  when  within  two  hundred  feet  of  the  crossing, 
and  sounded  the  danger  signal;  but  the  husband,  although 
he  endeavored  to  urge  his  horses  across  the  track,  failed  to 
succeed  in  clearing  it,  and  the  wagon  was  struck  by  the  loco- 
motive, and  both  the  husband  and  his  wife  were  killed.  At 
a  point  in  the  highway  about  one  hundred  feet  from  the  cross- 
ing, the  intestate's  husband  apparently  checked  his  horses; 
the  train  was  then  in  full  view,  and  the  engineer,  seeing  the 
act  of  the  husband,  was  induced  to  believe  that  he  was  going 
to  wait  until  the  train  had  passed  the  crossing.  The  intestate 
was  "not  prevented  in  any  manner  or  in  any  way  restrained 
from  looking  or  listening  for  an  approaching  train,"  and 
nothing  was  done  by  her  to  warn  her  husband,  nor  did  she 
look  or  listen. 

It  is  quite  clear  that  the  husband  of  the  appellant's  intes- 
tate was  guilty  of  contributory  negligence.  It  is  evident  from 
the  facts  stated  in  the  special  verdict  that  the  slightest  care 
on  his  part  would  have  enabled  him  to  see  and  avoid  the  ap- 
proaching train.  But  the  fact  that  the  driver  of  a  wagon 
and  team  which  collides  with  a  railroad  train  is  negligent 

does  not  necessarily  preclude  a  recovery  by  one  riding  in  the 
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wagon  with  such  negligent  driver.  The  doctrine  of  Thorogood 
V.  Bryan,  8  Com.  B.  115,  has  never  been  sanctioned  by  this 
court:  Pittsburgh  etc.  R.  R.  Co.  v.  Spencer,  98  Ind.  186,  and 
cases  cited;  Town  of  Knightstown  v.  Musgrove,  116  Ind.  121; 
^  Am.  St.  Rep.  827;  Michigan  City  v.  Boeckling,  122  Ind.  39. 
The  doctrine  has,  indeed,  been  overthrown  in  England,  and 
is  repudiated  by  almost  all  of  the  courts  of  this  country:  See 
authorities  cited  in  notes  on  pages  630  and  632  of  Elliott  on 
Roads  and  Streets.  Rejecting,  as  we  do,  the  doctrine  of  im- 
puted negligence,  we  are  nevertheless  required  to  hold  that 
there  can  be  no  recovery  in  this  action.  We  are  led  to  this 
conclusion  by  the  fact  that  the  intestate  was  not  shown  to  be 
free  from  contributory  negligence.  It  has  long  been  the  set- 
tled law  of  this  state  that  a  plaintiff  cannot  recover  in  such  a 
case  as  this,  unless  it  affirmatively  appears  that  his  own  neg- 
ligence did  not  proximately  contribute  to  his  injury:  Hatha- 
way  v.  Toledo  etc.  K'y  Co.,  46  Ind.  25;  Toledo  etc.  R'y  Co.  v. 
Brannagan,  75  Ind.  490;  Cincinnati  etc.  R.  R.  Co.  v.  Butler, 
103  Ind.  31;  Indiana  etc.  R'y  Co.  v.  Greene,  106  Ind.  279;  55 
Am.  Rep.  736;  Cones  v.  Cincinnati  etc.  Ry  Co.,  114  Ind.  328; 
Ohio  etc.  R'y  Co.  v.  Hill,  117  Ind.  56;  Chicago  etc.  R'y  Co.  v. 
HedgeSf  118  Ind.  5;  Mann  v.  Belt  R.  R.  etc.  Co.,  128  Ind.  138. 

The  fact  that  there  was  no  contributory  negligence  may 
undoubtedly  be  inferred  from  circumstances,  but  to  author- 
ize such  an  inference  there  must  be  evidence  of  circumstances 
from  which  the  inference  can  be  legitimately  drawn.  There 
are  no  circumstances  in  this  instance  authorizing  such  an  in- 
ference. The  intestate  approached  a  crossing  known  to  her 
to  be  dangerous,  and  approached  it  when  a  train  was  in  full 
view;  she  took  no  precautions  to  warn  her  husband  or  to  avert 
the  threatened  danger,  although  slight  care  might  have 
avoided  it.  While  the  husband's  negligence  is  not  to  be  im- 
puted to  her,  she  was,  nevertheless,  under  a  duty  to  herself  to 
exercise  ordinary  care.  The  rule  we  adopt  is  laid  down  in 
the  well-reasoned  case  of  BricJcell  v.  New  York  etc.  R.  R.  Co., 
120  N.  Y.  290;  17  Am.  St.  Rep.  648. 

In  the  case  of  Hoag  v.  New  York  Central  R.  R.  Co.,  Ill 
N.  Y.  199,  it  was  said,  in  speaking  of  a  case  where  the  wife 
was  seated  in  a  wagon  drawn  by  a  team  which  her  husband 
was  driving,  that  "if  they  did  not  see  it  [the  train],  or  at 
least  the  deceased  did  not  see  it,  she  was  negligent,  for  she 
was  bound  to  look  and  listen,  and  the  facts  show  that  if  she 
had  looked  she  could  have  seen,  and  would  have  seen,  the 
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approaching  train.  She  had  no  right,  because  her  husband 
was  driving,  to  omit  some  reasonable  and  prudent  care  to  see 
for  herself  that  the  crossing  was  safe."  The  statement  was 
approved  in  the  later  case.  This  statement  applies  with 
great  force  to  the  case  before  us,  for  here  the  wagon  was 
stopped,  the  engineer  had  reason  to  believe  the  husband  did 
not  intend  to  attempt  to  cross  in  front  of  the  train,  there  was 
no  obstruction  to  the  view,  and  the  wife  knew  that  the  cross- 
ing was  an  unusually  dangerous  one.  Under  such  circum- 
stances, she  was  certainly  bound  to  use  her  sense  of  sight  and 
hearing,  and  to  warn  her  husband  by  word  or  act.  In  the 
case  of  Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  514,  15 
Am.  St.  Rep.  733,  the  same  general  doctrine  is  declared,  and 
it  is  carried  somewhat  further  than  we  think  is  warranted  by 
principle  or  authority.  If  it  affirmatively  appeared  in  this 
case  that  no  want  of  care  was  attributable  to  the  deceased,  we 
should  hold  that  the  fact  that  the  negligence  of  the  husband 
concurred  with  that  of  the  railroad  company  in  producing 
the  injury  would  not  bar  a  recovery,  for  we  understand  the 
law  to  be  well  settled,  that  although  the  negligence  of  a  third 
person  concurs  in  producing  an  injury,  still  the  plaintiff,  if 
free  from  fault,  may  recover:  Rogers  v.  Leyden,  127  Ind.  50, 
and  cases  cited;  but  here  the  plaintiff  was  not  free  from  con- 
tributory fault.  There  is  in  our  own  reports  a  recent  case  that 
we  must  overrule  if  we  give  judgment  in  favor  of  the  appel- 
lant. We  refer  to  the  case  of  Cincinnati  etc.  R^y  Co.  v.  How- 
ard,  124  Ind.  280;  19  Am.  St.  Rep.  96.  In  that  case  a 
daughter  was  riding  in  a  buggy  drawn  by  a  horse  driven  by 
her  father,  and  it  was  held  that  the  trial  court  erred  in  re- 
fusing to  give  an  instruction  reading  thus:  "The  burden  is 
on  the  plaintiff  to  show,  by  a  preponderance  of  the  evidence, 
that  she  and  her  father  vigilantly  used  their  eyes  and  ears  to 
ascertain  if  a  train  of  cars  was  approaching,  and  if  this  has 
not  been  shown  to  you  by  a  preponderance  of  the  evidence, 
the  plaintiff  cannot  recover."  This  is  an  unequivocal  asser- 
tion of  the  rule  we  have  stated,  and  we  cannot,  in  view  of  the 
authorities,  declare  that  the  decision  in  the  case  cited  is  not 
ihe  law;  on  the  contrary,  we  think  it  correctly  states  the  law 
upon  the  point  under  consideration.  It  is  true  that  some  of 
the  expressions  found  in  the  opinion  are  opposed  by  earlier 
as  well  as  later  cases,  and  such  expressions  must  be  deemed 
erroneous,  but  they  do  not  bear  upon  this  point. 

We  do  not  undertake  to  lay  down  a  general  rule  which 


420  Miller  v.  Louisville  etc.  Railway  Co,     [Indiana, 

Bhall  apply  to  all  cases  of  this  class;  we  simply  adjudge 
that,  upon  the  facts  stated  in  the  special  verdict,  it  cannot 
be  assumed  that  there  was  no  contributory  negligence  on  the 
part  of  the  deceased,  or  that  there  was  any  fact  excusing 
her  failure  to  exercise  such  care  and  vigilance  as  the  law  re- 
quires. 

The  other  questions  in  the  case  arise  on  the  motion  deny- 
ing a  new  trial. 

There  was  no  error  in  permitting  a  witness  to  testify  that 
a  photograph  introduced  in  evidence  was  a  correct  represen- 
tation of  the  crossing  and  its  surroundings:  Keyes  v.  State, 
122  Ind.  527. 

A  witness  for  the  appellee  was  permitted  to  state  what  was 
said  by  him,  at  the  time  the  whistle  was  sounded,  to  a  lady 
passenger  on  the  train  with  hira.  We  need  not,  and  do  not, 
decide  whether  this  evidence  was  competent  for  the  purpose 
of  enabling  the  witness  to  fix  the  time  when  he  heard  the 
whistle;  for,  granting  that  it  was  incompetent,  still  there  can 
be  no  reversal  of  the  judgment,  inasmuch  as  the  jury  found 
for  the  appellant  upon  the  question  to  which  the  evidence  was 
directed,  and  hence  it  is  obvious  that  if  there  was  error  it  was 
harmless. 

Appellant  asks  a  reversal  upon  the  ground  that  the  appel- 
lee knowingly  permitted  a  juror  to  serve  who  was  the  hus- 
band of  a  niece  of  the  wife  of  one  of  the  appellee's  attorneys. 
The  contention  of  appellant  cannot  be  sustained.  Such  a 
relationship  of  a  juror  to  one  of  the  counsel  cannot,  under  the 
long  existing  rule,  be  deemed  cause  for  setting  aside  a  ver- 
dict: Thompson  and  Merriara  on  Juries,  181. 

Judgment  affirmed.  

Negliqencb — Negligence  op  Driver  not  Imputed  to  Passenobb. — 
The  negligence  of  the  driver  of  a  private  vehicle  cannot  be  impated  to  one 
riding  with  him,  when  the  latter  is  himself  free  from  blame:  Dean  v.  Penn- 
sylvania R.  R.  Co.,  129  Pa.  St.  514;  15  Am.  St.  Rep.  733,  and  note;  Noyea 
V.  Boscawen,  64  N.  H.  361;  10  Am.  St.  Rep.  410,  and  note;  Galveston  etc.  R'y 
Co.  V.  Kutac,  72  Tex.  644. 

Photographs  as  Evidencb.  —  The  jury  is  entitled  to  use  photographs 
of  the  premises  where  the  injury  occurred,  when  they  are  produced  in  evi- 
dence: Bedell  v.  Berkey,  76  Mich.  435;  15  Am.  St.  Rep.  370;  and  any 
change  in  the  appearance  of  the  locality  is  open  to  explanation:  Dyson  v. 
New  York  etc  R.  R.  Co.,  57  Conn.  9;  14  Am.  St.  Rep.  82.  See  extended 
note  to  Ehorn  v.  Zimpelman,  26  Am.  Rep.  315,  319-321.  See  Travelers  Ins^ 
Cfa.  V.  Sheppard,  85  Ga.  754. 
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Wat  of  Nbckssity,  Granteb  of  Land  Entitled  to,  when.  —Where  tb« 
owner  of  a  tract  of  land  conveys  to  another  a  part  thereof  lying  neither 
on  the  public  highway  nor  on  the  grantee's  other  land,  the  deed,  by 
presumption  of  law,  carriea  with  it  to  the  grantee  a  right  of  way  over 
the  nnconveyed  part;  and  such  grantee  is  entitled  to  such  way  of  neces- 
sity without  showing  that  ha  is  anable  to  obtain  a  way  to  the  highway 
over  the  lands  of  others. 

Way  of  Necessity  in  Cask  of  Paktition  among  Heirs.  — A  partition 
of  real  estate  among  heirs  carries  with  it,  by  implication,  the  same  right 
of  way  from  one  part  to  and  over  the  other  as  had  been  plainly  and 
obviously  enjoyed  by  the  common  ancestor,  in  so  far  as  it  is  reasonably 
necessary  for  the  enjoyment  of  each  part. 

Necessary  Sbbvitudb  Continued  after  Severance  of  Ownership.  — 
Where  the  owner  of  an  estate  imposes  upon  one  part  an  apparent  and 
obvious  servitude  in  favor  of  another,  and  at  the  time  of  the  severance 
of  ownership  such  servitude  is  in  use,  and  is  reasonably  necessary  for 
the  fair  enjoyment  of  the  other,  then,  whether  the  severance  is  by  vol* 
untary  alienation  or  by  judicial  proceedings,  the  use  is  continued  by 
operation  of  law. 

Notice  of  Existence  of  Way  of  Necessity,  What  Sufficient.  —  Where 
a  way  is  a  way  of  necessity,  is  open  and  visible,  and  has  been  used  con- 
tinuously for  many  years,  these  facta  constitute  sufficient  notice  to  a 
purchaser  of  the  existence  of  the  easement. 

Action  to  quiet  title.     The  opinion  states  the  case. 

/.  W,  Cooper,  B.  F.  Harness,  J.  O'Brien,  and  C.  C.  Shirley ^ 
for  the  appellant. 

/.  0.  Blacklidge,  W.  E.  Blacklidge,  and  B.  0.  Moon,  for  the 
appellee. 

Miller,  J.  The  appellee  sued  the  appellant  to  quiet  his 
title  to  an  easement  along  and  over  the  land  of  the  appellant. 

A  demurrer  was  overruled  .to  the  complaint,  and  the  ap- 
pellant electing  to  stand  by  his  demurrer,  final  judgment  was 
rendered  against  him. 

The  sufficiency  of  the  complaint^s  the  only  question  before 
us. 

The  complaint  alleges,  in  substance,  the  following  facts: 
That  Henry  Bassett,  Sen.,  in  his  lifetime,  was  the  owner  and 
in  possession  of  a  tract  of  twenty  acres  of  land,  bounded  on 
the  north  by  a  public  highway,  it  being  the  only  highway 
adjoining  his  land;  that  Henry  Bassett,  Sen.,  died  in  the  year 
1880,  and  upon  partition  of  his  real  estate,  five  acres  on  the 
north  end  of  the  twenty-acre  tract  was  set  off  to  his  widow, 
Matilda  Bassett;  that  afterwards,  in  the  year  1881,  the  othei 
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fifteen  acres  of  land  were  sold  at  administrator's  sale  to  the 
appellee,  who  received,  and  on  the  nineteenth  day  of  Decem- 
ber, 1881,  caused  to  be  recorded,  an  administrator's  deed 
therefor;  that  on  the  fourteenth  day  of  March,  1883,  the 
widow  sold  and  conveyed  the  five-acre  tract  of  land  to  the 
appellant. 

It  is  also  alleged  that  for  many  years  previous  to  his  death 
Henry  Bassett,  Sen.,  used  as  a  roadway  a  strip  of  ground, 
about  one  rod  in  width,  along  the  east  side  of  the  tract  of 
land  to  reach  the  public  highway  on  the  north;  that  the  way 
was,  and  still  is,  necessary  to  the  proper  use  and  enjoyment 
of  the  fifteen-acre  tract  of  land;  that  at  the  time  the  plaintiff 
purchased  the  fifteen  acres  of  land,  and  for  many  years  prior 
thereto,  this  way  was  open  and  visible,  and  had  for  a  long 
time  been  used  by  the  owner  for  the  passage  of  men,  horses, 
and  vehicles  to  and  from  the  southern  part  of  the  twenty  acres 
to  the  highway  on  the  north;  that  from  the  time  of  his  purchase 
of  the  fifteen-acre  tract  of  land  he  used  the  way  as  it  had 
formerly  been  used,  by  and  with  the  knowledge  and  consent 
of  the  widow,  while  she  owned  and  held  the  five-acre  tract, 
and  with  the  knowledge  and  consent  of  the  defendant,  Rufus 
Ellis,  after  he  purchased  the  same,  until  the  autumn  of  the 
year  1886,  when  the  defendant  obstructed,  and  still  obstructs, 
the  use  of  the  way  by  building  fences  across,  and  denying 
the  right  of  the  plaintiff  to  use  the  same  in  passing  to  and 
from  the  fifteen-acre  tract  to  the  public  highway  on  the  north; 
that  the  lands  on  the  east,  south,  and  west  of  the  fifteen- 
acre  tract  are  owned  by  other  persons,  and  the  plaintifi"  has 
no  right  of  way  over  the  said  lands  from  his  land  to  any 
public  highway. 

The  circumstances  under  which  a  way  of  necessity  will 
arise  is  thus  stated  in  Bishop  on  Non-contract  Law,  sec. 
872:  "  If  one  conveys  to  another,  out  of  a  parcel  of  land,  a 
part  lying  neither  on  the  highway  nor  on  the  grantee's  other 
land,  it  will  be  useless  to  the  new  owner  unless  he  can  have 
access  to  it;  hence,  by  presumption  of  law,  the  deed  carries  with 
it  to  the  grantee  a  right  of  way  over  the  unconveyed  part." 

In  Ballard  on  Real  Estate  Statutes,  sec.  371,  it  is  thus 
defined:  "Most  common  of  ways  implied  are  ways  from 
necessity,  as  where  one  sells  another  land  so  surrounded  by 
other  lands  as  to  be  inaccessible  except  by  passing  over  such 
grantor's  land,  the  law  implies  the  grant  of  way  over  such 
land." 
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To  the  same  effect  we  cite  Washburn  on  Easements,  4th 
ed.,  258;  Goddard  on  Easements,  269;  Anderson  v.  Buchanan, 
8  Ind.  132;  Stewart  v.  Hartman,  46  Ind.  331;  Steel  v.  Grigsby, 
79  Ind.  184;  Logan  v.  Stogsdale,  123  Ind.  372. 

"  A  way  of  necessity  can  only  be  raised  out  of  land  granted 
or  reserved  by  the  grantor,  but  not  out  of  the  land  of  a 
stranger.  For  if  one  owns  land  to  which  he  has  no  access 
except  over  lands  of  a  stranger,  he  has  not  thereby  any  right 
to  go  across  these  for  the  purpose  of  reaching  his  own  ":  2 
Washburn  on  Real  Property,  3d  ed.,  282;  Stewart  v.  Harlman, 
46  Ind.  341. 

A  right  of  way,  upon  a  severance  of  the  estate  by  partition 
between  heirs,  sometimes  arises  when  it  would  not  exist  in 
case  of  a  conveyance  of  one  portion  of  the  premises.  And 
it  may  be  laid  down  as  a  general  rule  that  a  partition  of  real 
estate  among  heirs  carries  with  it  by  implication  the  same 
right  of  way  from  one  part  to  and  over  the  other  as  had  been 
plainly  and  obviously  enjoyed  by  the  common  ancesto'r,  in  so 
far  as  it  is  reasonably  necessary  for  the  enjoyment  of  each 
part:  Goodall  v.  Godfrey,  53  Vt.  219;  38  Am.  Rep.  671;  Col- 
lins V.  Prentice,  15  Conn.  39;  38  Am.  Dec.  61;  Burwell  v. 
Hohson,  12  Gratt.  322;  65  Am.  Dec.  247;  Kilgour  v.  Ashcom, 
5  Har.  &  J.  82;  Seymour  v.  Lewis,  13  N.  J.  Eq.  439;  78  Am. 
Dec.  108;  Elliott  v.  Salle,  14  Ohio  St.  10. 

Where  the  owner  of  an  estate  imposes  upon  one  part  an 
apparent  and  obvious  servitude  in  favor  of  another,  and  at 
the  time  of  the  severance  of  ownership  such  servitude  is  in 
use,  and  is  reasonably  necessary  for  the  fair  enjoyment  of  the 
other,  then,  whether  the  severance  is  by  voluntary  alienation 
or  by  judicial  proceedings,  the  use  is  continued  by  operation 
of  law:  John  Hancock  M.  L.  Ins.  Co.  v.  Patterson,  103  Ind. 
582;  53  Am.  Rep.  550. 

The  appellant  contends  that  the  complaint  is  defective  for 
failing  to  allege  that  the  plaintiff  w^s  unable  to  obtain  a  way 
to  the  highway  over  the  lands  of  others.  This  point  has  been 
decided  contrary  to  the  views  of  the  appellant:  Pernam  v. 
Wead,  2  Mass.  203;  3  Am.  Dec.  43;  Collins  v.  Prentice,  15 
Conn.  423. 

It  does  not  detract  from  the  weight  to  be  given  these  cases 
that  at  the  time  they  were  decided  the  laws  of  the  respective 
states  permitted  the  establishment  of  private  ways  upon  pay- 
ment of  the  damages  caused  by  their  opening. 

The  appellant  also  contends  that  the  way  claimed  was  not 
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appurtenant  to  the  dominant  estate  so  as  to  pass  with  it  in 
conveyances  of  the  fee;  also  that  the  complaint  fails  to  show 
that  the  appellant  had  notice  at  the  time  of  his  purchase  of 
the  easement  with  which  it  was  charged. 

The  facts  stated  in  the  complaint  show  that  the  way  was  a 
way  of  necessity,  that  it  was  open  and  visible,  and  had  been 
used  continuously  for  many  years. 

The  same  objections  were  made  to  the  complaint  in  Robin- 
son V.  Thrailkill,  110  Ind.  117,  in  passing  upon  which  Elliott, 
C.  J.,  says:  "The  complaint  shows  that  the  road  purchased 
by  the  grantor  of  the  appellees  was  'in  almost  constant  use,' 
and  this  user  was  notice  to  the  appellant.  It  is  a  familiar 
rule  that  possession  is  sufficient  to  put  a  purchaser  upon  in- 
quiry, and  that  means  of  knowledge  is  equivalent  to  knowl- 
edge." 

This  is  a  concise  statement  of  the  law  upon  the  subject, 
and  is  sustained  by  an  unbroken  line  of  authorities,  among 
which  we  cite  Shirk  v.  Board  etc.,  106  Ind.  573;  Randall  v. 
Silverthorn,  4  Pa.  St.  173;  Zell  v.  Universalist  Society,  119  Pa. 
St.  390;  4  Am.  St.  Rep.  654;  Cannon  v.  Boyd,  73  Pa.  St.  179. 

That  the  way  as  described  in  the  complaint  was  appurte- 
nant, and  passed  by  a  conveyance  of  the  same,  is  established 
by  the  following,  with  many  other  cases:  Robinson  v.  Thrail- 
kill,  110  Ind.  117;  Parish  v.  Kaspare,  109  Ind.  586;  John 
Hancock  M.  L.  Ins.  Co.  v.  Patterson,  103  Ind.  582;  53  Am. 
Rep.  550;  Ross  v.  Thompson,  78  Ind.  90;  Davidson  v.  Nicholson, 
59  Ind.  411;  Keiper  v.  Klein,  51  Ind.  316;  Moore  v.  Crose,  43 
Ind.  30;  Sanxay  v.  Hunger,  42  Ind.  44. 

It  is  also  claimed  that  if  a  way  of  necessity  existed  over 
the  lands  of  the  appellant,  the  selection  or  location  of  the 
way  belonged  to  the  appellant.  The  law  is  unquestionably 
as  stated,  but  according  to  the  allegations  of  the  complaint, 
the  right  of  selection  had  been  exercised  by  those  under 
whom  the  appellant  claimed  title.  The  controversy  between 
the  parties  was  not  as  to  the  location  of  the  way,  but  it  was 
a  denial  of  the  existence  of  any  way  over  the  appellant's 
lands.  Whether  a  way  of  necessity  when  once  located  can 
be  changed  to  another  portion  of  the  servient  estate  is  not 
before  us  in  this  appeal,  and  we  do  not  therefore  pass  upon 
the  question. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint. 

Judgment  aflBrmed. 
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Easement  —  Right  op  Way  of  Nkcessitt  —  Grantee  oe  Land,  when 
Entitled  to.  —  A  right  of  way  of  necessity  is  upheld  on  the  principle  that 
the  grant  of  a  thing  is  presumed  to  convey  whatever  right  the  grantor  had, 
and  without  which  the  grant  would  be  useless  to  the  grantee:  Whitehouse  v. 
Cummings,  83  Me.  91;  23  Am.  St.  Rep.  756,  and  note;  McTavish  v.  Carroll, 
7  Md.  352;  61  Am.  Dec.  353,  and  note.  For  a  discussion  of  the  subject  of 
easements  by  necessity,  see  extended  note  to  Mitchell  v.  Seipel,  36  Am.  Rep. 
415,  and  Pettingill  r.  Porter,  85  Am.  Dec.  675.  An  existing  way  is  a  part  of 
the  realty,  and  passes  by  a  conveyance  of  the  land:  De  Rochemont  v.  Burling- 
ton etc  B.  R.,  64  N.  H.  500;  O'Daniel  v.  O'Daniel,  88  Ky.  185;  Dorman  v. 
Bates  etc.  Co.,  82  Me.  438;  Wolf  v.  Brass,  72  Tex.  133.  One  who  takes  an 
estate  upon  which  a  servitude  has  been  imposed,  with  knowledge  of  its  exist- 
ence, holds  it  subject  to  such  servitude:  Fankboner  t.  Cm-der,  127  Ind.  164. 


JosLYN  V.  State. 

[128  Indiana,  160.] 
Ikdictmknt —  DoPLiciTT.  —  An  information  which  charges  in  a  single  count 
the  larceny  of  two  distinct  articles  of  personal  property  belonging  to  two 
different  persons,  without  alleging  that  the  property  of  the  two  owners 
was  stolen  at  the  same  time  and  by  the  same  act,  is  bad  for  duplicity. 

Information  for  larceny.     The  opinion  states  the  case. 

S.  M.  Hench,  for  the  appellant. 

A.  O.  Smith,  attorney-general,  and  J.  M,  Robinson,  prosecuU 
ing  attorney,  for  the  state. 

Elliott,  J.  The  information  charges,  in  one  count,  that 
"  the  appellant  feloniously  did  steal,  take,  and  carry  away 
one  cutter  bar  of  the  value  of  ten  dollars,  and  two  hundred 
pounds  of  iron  of  the  value  of  five  cents  per  pound,  of  the 
personal  property  of  James  Gunnison,  and  one  cutter  bar  of 
the  value  of  ten  dollars,  and  two  hundred  pounds  of  iron 
of  the  value  of  five  cents  per  pound,  the  personal  property 
of  James  Parham." 

If  the  count  of  the  information  froip  which  we  have  quoted 
is  double,  it  is  bad  for  duplicity.  The  rule  is  well  settled 
that  duplicity  is  fatal  upon  a  motion  to  quash:  Siebert  v. 
State,  95  Ind.  471,  475;  Stewart  v.  State,  111  Ind.  554,  556; 
FahnestocJc  v.  State,  102  Ind.  156j  State  v.  Weil,  89  Ind.  286; 
Knopf  V.  State,  84  Ind.  316. 

Whether  the  pleading  is  double  or  not  depends  upon 
whether  stealing  the  property  of  two  different  persons  ii 
prima  facie  one  offense,  or  is  two  distinct  offenses.  We  do 
not  here  controvert  the  doctrine  that  there  may  be  cases 
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where  the  larceny  of  the  property  belonging  to  different  per- 
Bons  may  constitute  a  single  offense;  as,  for  instance,  where  it 
is  all  in  one  bundle,  or  in  one  package,  for  it  is  unnecessary 
to  do  so,  inasmuch  as  in  such  a  case  there  is  a  single  and  in- 
divisible act,  and  it  may  be  a  single  crime:  State  v.  Nelson, 
29  Me.  329;  1  Hale  P.  C.  531;  Clem  v.  State,  42  Ind.  420;  13 
Am.  Rep.  369;  Ben  v.  State,  22  Ala.  9;  58  Am.  Dec.  234.  If 
the  information  alleged  that  the  property  of  the  two  owners 
was  stolen  at  the  same  time  and  by  the  same  act,  so  that  it 
could  be  affirmed  that  there  was  a  single  larceny,  we  should 
perhaps  be  able  to  sustain  the  information.  But  the  difficulty 
that  arises  cannot  be  solved  by  assuming  that  there  was  a 
single  act,  unless  as  a  matter  of  law  it  can  be  adjudged  that 
the  larceny  of  property  belonging  to  different  owners,  com- 
mitted on  the  same  day,  constitutes  a  single  crime;  for  there 
are  no  facts  alleged  tending  to  show  that  there  was  one  indi- 
visible offense.  As  there  is  only  a  single  count,  we  are  re- 
quired to  decide  whether  the  larceny  of  property  belonging  to 
two  different  persons  can  as  matter  of  law  be  considered  to 
constitute  one  offense;  for  no  more  than  one  offense  can  be 
properly  charged  in  one  count  of  an  indictment  or  informa- 
tion, although  different  offenses  may  be  charged  in  different 
counts. 

It  is  well  known  that  every  larcenous  taking  is  a  trespass 
against  the  owner.  An  essential  element  of  the  crime  of 
larceny  is  trespass,  although  the  trespass  may  be  constructive, 
and  not  actual.  Assuming,  as  we  must,  that  the  element  of 
trespass  is  essential  to  the  crime  of  larceny,  we  must  ascer- 
tain what  the  implication  is,  where  it  is  charged  that  there 
was  a  trespass  against  two  or  more  persons.  It  seems  clear 
to  us  that  the  implication  is,  that  the  trespasses  were  separate 
and  distinct.  If  Gunnison  had  sued  the  appellant  for  the 
trespass,  and  had  alleged  that  the  appellant  carried  away  his, 
Gunnison's,  property,  and  that  of  Parham  also,  we  suppose  it 
to  be  plain  that  Gunnison  could  not  recover  the  value  of  Par- 
ham's  property,  for  the  implication  would  be,  that  there  were 
distinct  causes  of  action.  If  this  is  the  implication,  then  the 
information  is  double.  We  can  perceive  no  escape  from  this 
conclusion.  We  cannot  infer,  for  the  sake  of  upholding  a 
conviction  of  a  crime,  that  what  would  ordinarily  be  regarded 
as  two  distinct  trespasses  is  in  fact  only  one.  The  authori- 
ties require  the  conclusion  we  have  suggested.  In  the  case 
of  Phillips  V.  State,  85  Tenn.  551,  the  goods  belonged  to  dif- 
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ferent  persons,  but  were  taken  on  the  same  night  from  the 
same  room,  and  it  was  held  that  there  were  two  distinct 
offenses.  In  speaking  of  the  trespass  to  the  different  owners, 
it  was  said:  *'  The  wrong  to  one  of  them  was  no  wrong  to  the 
other;  and  if  the  wrong  to  each  was  not  a  complete  crime 
within  itself,  there  is  no  wrong  at  all,  because  two  acts  in- 
volving the  distinct  rights  and  property  of  different  individ- 
uals cannot  be  coupled  in  order  to  constitute  one  offense 
against  the  law."  Possibly  the  language  used  is  a  little  too 
broad;  but  restricting  it  to  due  bounds,  nevertheless,  the  prin- 
ciple declared  decides  the  case  againt  the  state.  Suppose,  for 
the  sake  of  illustration,  that  the  appellant  had  been  con- 
victed of  stealing  Gunnison's  property,  and  was  subsequently 
indicted  for  stealing  Parham's  property,  would  the  conviction 
be  prima  facie  a  bar  to  the  second  prosecution?  To  our 
minds  it  is  clear  that  it  would  not  be,  although  it  is  possible 
that  if  it  appeared  that  the  property  of  both  owners  was 
stolen  in  a  single  and  indivisible  act,  the  first  conviction 
would  bar  further  prosecution.  If  the  first  prosecution  would 
not  be  a  bar,  —  and  we  think  it  would  not  be,  —  it  must  be  for 
the  reason  that  prima  facie  there  are  two  offenses. 

Resuming  our  consideration  of  the  authorities,  we  quote 
from  the  case  of  Morton  v.  State,  1  Lea,  498,  the  following: 
"Every  larceny  includes  a  trespass  to  the  person  or  property 
of  the  owner  of  the  thing  stolen.  A  larceny  of  the  property 
of  O'Brien  was  no  trespass  to  the  person  or  property  of  Cor- 
bitt,  and  vice  versa."  In  the  case  of  State  v.  Thurston,  2 
McMull.  382,  it  was  held  that  taking  cotton  belonging  to  three 
persons  constituted  three  distinct  offenses.  The  doctrine  is 
carried  much  further  —  possibly  too  far  —  in  Commonwealth 
V.  Andrews,  2  Mass.  409,  for  it  was  there  held  that  the  offenses 
were  distinct,  although  there  was  a  single  act.  But  well-rea- 
soned cases  in  California  go  to  the  same  length:  People  v. 
Alibez,  49  Cal.  452;  People  v.  Wasson,  65  Cal.  538;  People  v. 
Yoakum,  53  Cal.  566.  The  common-law  rule  as  stated  in  State 
V.  Nelson,  8  N.  H.  163,  is  this:  "If  one  steal  at  the  same  time 
the  goods  of  A  and  also  other  goods  of  B,  there  are  two  distinct 
larcenies:  8  East,  521."  Some  of  the  cases  say  that  the  rule 
is,  that  "the  plea  of  autre  fois  acquit  or  convict  is  sufficient, 
whenever  the  proof  shows  the  second  case  to  be  the  same 
transaction  with  the  first":  Roberts  v.  State,  14  Ga.  8;  58  Am. 
Dec.  528;  Holt  v.  State,  38  Ga.  187.  Without  going  into  an 
examination  of  the  decisions  of  other  courts  in  detail,  we  cite^ 
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■as  sustaining  the  doctrine  that  unless  the  transaction  is  indi- 
Tisible  and  the  same,  the  offenses  are  distinct,  Vaughan  v. 
Commonwealth,  2  Va.  Cas.  273;  Teat  v.  State,  53  Miss.  439;  24 
Am.  Rep.  708;  Burns  v.  People,  1  Park.  Cr.  182;  People  v. 
Saunders,  4  Park.  Cr.  196;  Regina  v.  Morris,  10  Cox  C.  C.  480. 

It  is  difficult  to  reconcile  the  doctrine  of  our  later  cases 
with  that  asserted  in  Clem  v.  State,  42  Ind.  420,  13  Am.  Rep. 
S69,  but  it  is  not  important  that  we  should  attempt  to  do  so 
in  this  instance;  nor  is  it  necessary  to  determine  which  is  the 
better  doctrine,  for,  assuming  that  the  doctrine  of  Clem  v. 
State,  42  Ind.  420,  13  Am.  Rep.  369,  is  sound,  it  in  no  wise 
impeaches  our  conclusion;  for  it  is  there  held  that  the  crime 
must  be  the  product  of  one  and  the  same  act,  and  conceding 
this,  the  information  before  us  is  bad. 

In  the  case  of  State  v.  Elder,  65  Ind.  282,  32  Am.  Rep.  69, 
it  was  said:  "When  the  same  facts  constitute  two  or  more 
offenses,  wherein  the  lesser  offense  is  not  necessarily  involved 
in  the  greater,  and  when  the  facts  necessary  to  convict  on  a 
second  prosecution  would  not  necessarily  have  convicted  on 
the  first,  then  the  first  prosecution  will  not  be  a  bar  to  the 
eecond,  although  the  offenses  were  both  committed  at  the 
same  time  and  by  the  same  act."  Much  to  the  same  effect 
is  l\e  reasoning  in  State  v.  Hattahough,  66  Ind.  223,  and  Sie- 
bert  v.  State,  95  Ind.  471.  See  also  Davidson  v.  State,  99  Ind. 
-366.  We  know  that  there  are  decisions  hostile  to  the  con- 
clusion we  here  assert,  but  we  are  satisfied  that  our  conclusion 
is  right  on  principle,  and  sustained  by  the  decided  weight  of 
authority. 

It  may  not  be  amiss  to  say  that  we  intimate  no  opinion  as 
to  what  the  rule  should  be  upon  a  motion  in  arrest,  for  here 
the  attack  was  made  upon  the  information  promptly,  and  the 
state  had  ample  time  and  opportunity  to  cure  the  error. 

Judgment  reversed.  

Indictment  —  Duplicity.  —  Au  indictment  is  open  to  the  objection  of 
duplicity  where  two  or  more  distinct  offenses  are  charged  in  one  count: 
Reagan  v.  State,  28  Tex.  App.  227;  19  Am.  St.  Rep.  833,  and  note;  note  to 
State  V.  Shores,  13  Am.  St.  Rep.  886. 

Joinder  in  one  indictment  of  two  felonies,  which  differ  neither  in  character 
nor  in  the  punishment  attached  thereto,  is  not  a  good  ground  for  quashing 
the  indictment:  Sarah  v.  State,  28  Miss.  267;  61  Am.  Dec.  544,  and  note; 
Hampton  v.  State,  8  Humph.  69;  47  Am.  Dec.  599,  and  note;  State  v.  Blakes- 
iey,  43  Kan.  250. 
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Abortion,  Indictment  fob,  when  Sufficient,  —  An  indictment  for  crim- 
inal abortion,  which  charges  that  an  instrument  was  feloniously  intro- 
duced into  the  womb  of  a  pregnant  woman  with  the  intent  to  produce  a 
miscarriage,  such  operation  not  being  necessary  to  save  her  life,  is 
suflBcient,  without  describing  the  nature  of  the  wound  it  produced  or 
the  character  of  the  disease  that  resulted  therefrom.  Such  an  indictment 
is  not  bad  because  it  shows  both  miscarriage  and  death. 

Indictment  not  Bad  fob  Duplicity  when.  —  An  indictment  is  not  bad 
for  duplicity  because  it  charges  an  accessary  before  the  fact  as  a  principal. 

Dbolabations  and  Exclamations  Made  in  Last  Illness  Admissible  in 
Evidence  when.  —  Upon  the  trial  of  a  prisoner  indicted  for  criminal 
abortion,  the  declarations  and  exclamations  indicative  of  pain  and  sufifer- 
ing,  made  by  the  woman  in  her  last  illness,  and  not  referring  to  the 
past,  are  competent  evidence. 

State  cannot  CoNTBACiar  its  Own  Witness  when. — Where  the  state 
is  neither  surprised  nor  prejudiced  by  the  testimony  of  a  witness  called 
by  it,  it  cannot  contFadict  him  by  introducing  evidence  of  contradictory- 
statements  made  by  him  out  of  court. 

Evidence  that  Victim  of  Abortion  was  Bubied  by  County  Inadmis- 
sible. —  In  a  prosecution  for  criminal  abortion,  evidence  showing  that 
the  woman  upon  whom  the  abortion  was  committed  was  buried  at  the 
expense  of  the  county  is  not  competent. 

Reasonable  Doubt,  Instructions.concerning,  where  Evidence  Purely 
Circumstantial.  — In  a  case  where  the  evidence  as  to  the  defendant's 
guilt  is  purely  circumstantial,  the  evidence  must  lead  to  the  conclusion 
so  clearly  and  strongly  as  to  exclude  every  reasonable  hypothesis  con- 
sistent with  innocence.  In  a  case  of  that  kind  an  instruction  in  these 
words  is  erroneous:  "The  defendant  is  to  have  the  benefit  of  any  doubt. 
If,  however,  all  the  facts  established  necessarily  lead  the  mind  to  the 
conclusion  that  he  is  guilty,  though  there  is  a  bare  possibility  that  he 
may  be  innocent,  you  should  find  him  guilty."  It  is  not  enough  that 
the  evidence  necessarily  leads  the  mind  to  a  conclusion,  for  it  must  be 
such  as  to  exclude  a  reasonable  doubt.  Men  may  feel  that  a  conclusion 
is  necessarily  required,  and  yet  not  feel  assured  beyond  a  reasonable 
doubt  that  it  is  a  correct  conclusion. 

JuBOR  WITH  Defective  Eyesight  not  Competent.  —  A  person  whose  eye- 
sight is  so  defective  that  he  cannot  see  the  expressions  of  witnesses 
testifying  nor  observe  their  deportment^  or  demeanor  is  not  competent 
to  serve  as  a  juror,  even  in  cases  where  the  testimony  consists  entirely  of 
the  statements  of  the  witnesses,  much  less  in  a  case  where  various 
articles  are  placed  before  the  jury  and  used  as  illustrative  of  the  testi- 
mony, none  of  which  are  seen  by  him.  And  the  defendant  is  not 
negligent  in  such  a  case,  where  his  counsel  fully  examines  the  juror, 
and  such  juror  answers  the  questions  asked  him  in  such  a  way  as  to  dis- 
arm suspicion  of  his  disqualification,  and  there  was  nothing  to  indicate 
that  his  eyesight  was  defective. 

Indictment  for  abortioD. 
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W.  P.  Rhodes,  R.  P.  De  Hart^  A.  L.  KumleVy  and  T.  F.  Qay 
lord,  for  the  appellant. 

A.  O.  Smith,  attorney-generalf  and  Q,  P.  Haywood^  prosecute 
ing  attorney,  for  the  state. 

Elliott,  J.  The  indictment  upon  which  the  appellant  was 
convicted  charges  him  with  having  feloniously  introduced 
an  instrument  into  the  womb  of  a  pregnant  woman  with  the 
intent  to  produce  a  miscarriage. 

The  appellant's  counsel  insist  that  the  court  erred  in  over- 
ruling the  motion  to  quash  the  indictment,  and  allege  sev- 
eral objections,  but  all  of  them  are  without  substantial  merit. 
It  is  said  that  the  indictment  is  bad  because  it  does  not  show 
that  the  woman  miscarried  or  died,  but  this  point  is  not  sup- 
ported by  the  record,  for  it  does  appear  that  there  was  a 
miscarriage  and  death.  Good  pleading  does  not  require  any 
^uch  particularity  as  counsel  insist  upon.  It  is  sufficient,  in 
such  a  case  as  this,  to  charge  that  an  instrument  was  feloni- 
ously introduced  into  the  womb  of  a  pregnant  woman,  with- 
out showing  what  kind  of  a  wound  it  produced  or  what 
disease  it  caused.  Where  the  felonious  use  of  an  instrument 
is  shown,  and  it  appears,  as  it  does  here,  that  the  operation 
was  not  necessary  to  save  the  woman's  life,  it  is  not  incum- 
bent upon  the  state  to  go  further,  and  describe  the  nature  of 
Ihe  wound  or  the  character  of  the  disease  which  resulted. 

The  objection  that  the  indictment  is  bad  because  it  shows 
l)oth  miscarriage  and  death  has  not  even  the  poor  merit  of 
plausibility. 

The  indictment  is  not  bad  for  duplicity.  An  accessary 
before  the  fact  may  be  charged  as  a  principal. 

The  other  questions  on  the  case  arise  on  the  ruling  denying 
the  motion  for  a  new  trial. 

Complaint  is  made  of  the  ruling  of  the  court  in  admitting 
the  declarations  and  exclamations  of  the  woman  upon  whom 
the  abortion  was  committed,  but  the  complaint  is  groundless. 
The  declarations  and  exclamations  were  indicative  of  pain 
and  suffering,  were  made  by  the  woman  in  her  last  illness, 
and  they  did  not  refer  to  the  past.  They  were  clearly  com- 
petent: Board  etc.  v.  Leggett,  115  Ind.  544,  and  authorities 
cited. 

Dr.  Smith  was  called  as  a  witness  by  the  state,  and,  so  far 
as  we  can  discover,  gave  no  testiraonj''  different  from  that 
which  the  state  required  and  expected  from  him.     There  is 


May,  1891.]  Rhodes  r.  State.  431 

nothing  in  the  record  indicating  that  the  state  was  surprised 
by  his  testimony,  or  that  it  was  regarded  as  prejudicial.  It 
is  true  that  the  witness  said,  in  a  general  way,  that  the  woman 
was  suffering  from  a  malarial  fever,  but  he  was  not,  when 
originally  called,  asked  by  the  state  as  to  whether  there  were 
symptoms  indicating  an  attempt  to  produce  an  abortion. 
The  testimony  of  the  witness  was  strongly  favorable  to  the 
state  in  one  particular,  inasmuch  as  it  tended  to  show  the 
appellant's  intimacy  with  the  woman  upon  whom  the  instru- 
ment was  used.  After  the  witness  left  the  stand,  and  near  the 
close  of  the  case,  he  was  recalled,  and  the  counsel  for  the 
state  addressed  to  him  this  question:  "Did  not  Mrs.  Chap- 
man ask  you,  'What  in  the  world  is  the  matter  with  her  ?'  and 
did  you  not  reply,  *  I  don't  know;  whatever  she  has  done,  or 
has  been  done,  or  whatever  she  has  taken,  is  the  cause  of  the 
sickness,  and  will  be  the  cause  of  her  death '  ?  "  Subsequently, 
Mrs.  Chapman  was  called,  and  she  testified  that  Dr.  Smith 
was  asked  by  her  the  question  embodied  in  the  interrogatory 
propounded  by  the  state,  and  that  he  answered  it  as  stated  in 
the  interrogatory.  It  is  no  doubt  true  that  the  state  may,  in 
the  proper  case,  contradict  its  witnesses  by  evidence  .of  con- 
tradictory statements  made  out  of  court:  Conway  v.  State, 
118  Ind.  482.  Justly  limited  and  rightfully  applied,  the  stat- 
utory rule  is  a  wise  and  salutary  one;  but  if  not  properly  lim- 
ited and  employed,  it  may  be  very  unjust  and  mischievous. 
If  a  party  may  call  a  witness,  elicit  from  him  only  what  is 
expected,  and  what  is  not  prejudicial,  and  then  prove  state- 
ments made  out  of  court  by  the  witness,  great  harm  may  be 
done  the  adverse  party.  It  happens,  as  the  decisions  and  the 
books  show,  that  witnesses  make  careless  or  reckless  state- 
ments out  of  court  which  they  will  not  make  under  oath,  and 
such  statements  ought  not  to  be  brought  out  by  the  party  who 
produces  the  witness,  unless  the  testimony  of  the  witness  is 
prejudicial  to  him.  It  is,  indeed,  doubtful  whether  they  can 
be  brought  out  where  there  was  no  obligation  on  the  party  to 
call  the  witness,  and  the  testimony  was  what  the  party  knew, 
or  had  reason  to  believe,  the  witness  would  give.  It  is  true 
that  evidence  of  such  statements  is  theoretically  evidence 
affecting  credibility  only,  and  is  not  evidence  of  the  facts 
embraced  in  the  contradictory  statements;  but,  nevertheless, 
evidence  of  contradictory  statements  does  often  influence  the 
jury.  The  limitation  placed  upon  the  statutory  rule  by  the  de- 
cisions is  a  wise  one.     That  limitation  is  this:  Where  the  wit- 
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ness  gives  no  prejudicial  testimony  upon  the  point  to  which 
the  contradictory  statements  relate,  evidence  of  statements 
made  out  of  court  is  not  competent.  Where  the  party  call- 
ing the  witness  is  surprised  by  his  testimony,  or  where  it  i& 
prejudicial,  then  contradictory  statements  as  to  the  point  upon 
which  the  evidence  is  prejudicial  is  competent;  otherwise  not: 
ffull  V.  State,  93  Ind.  128;  Conway  v.  State,  118  Ind.  482,  and 
cases  cited;  Miller  v.  Cook,  124  Ind.  101.  In  the  case  last 
cited,  it  was  rightly  held  that  the  contradictory  statements 
must  relate  to  the  point  upon  which  the  evidence  is  prejudi- 
cial, and  so  we  hold  here.  While  we  incline  to  the  opinion 
that  the  contradictory  statements  were  improperly  admitted  in 
evidence,  still  we  should  be  unwilling  to  reverse  the  judgment 
for  the  error,  if  it  was  one,  for  the  reason  that  we  think  that 
the  erroneous  ruling,  conceding  it  to  be  such,  could  not  possi- 
bly have  affected  the  result. 

We  are  unable  to  perceive  upon  what  ground  the  ruling  of 
the  court  permitting  the  state  to  show  that  the  woman  upon 
whom  the  abortion  was  produced  was  buried  at  the  expense 
of  the  county  can  be  sustained.  The  evidence  was  not  com- 
petent; but  for  the  error  in  admitting  it,  if  there  were  no  other 
errors  in  the  record,  we  should  not  be  inclined  to  reverse  the 
judgment. 

The  evidence  that  some  one  did  use  means  to  produce  an 
abortion  upon  the  woman  named  in  the  indictment  is  suf- 
ficiently clear  and  satisfactory  to  warrant  the  inference  of 
guilt.  There  are  circumstances  tending  to  prove  that  the 
accused  either  used  the  instrument  himself,  or  caused  some 
other  person  to  use  it.  The  criminating  circumstances  are, 
we  repeat,  such  as  warrant  the  inference  of  guilt,  but  they  do 
not  absolutely  require  it. 

The  evidence  upon  the  material  point  as  to  who  actually 
used,  or  caused  to  be  used,  the  instrument  by  which  the  mis- 
carriage was  produced  was  wholly  and  purely  circumstantial. 
The  case  is  not,  therefore,  one  in  which  we  can  say  that  a 
mistake  in  defining  a  reasonable  doubt,  or  an  error  in  char- 
ging the  law  upon  the  subject  of  a  reasonable  doubt,  will  not 
compel  a  reversal  of  the  judgment.  If  the  case  were  one  of 
direct  and  satisfactory  evidence,  or  one  where  the  circum- 
stantial evidence  was  so  convincing  and  clear  that  we  could 
say  without  hesitation  that  thd  verdict  was  right,  possibly 
we  might  affirm  the  judgment  of  conviction  under  the  rule 
laid  down  in  Heyl  v.  State,  109  Ind.  589,  even  though  the 
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instructions  are  not  entirely  satisfactory.  We  are,  however, 
required  to  decide  whether  the  instructions  given  upon  the 
subject  of  reasonable  doubt  are  correct,  as  applied  to  a  case 
where  the  evidence  of  guilt  is  purely  circumstantial. 

The  settled  rule  is,  that  instructions  upon  a  single  subject 
must  be  considered  together,  and  not  in  fragmentary  parts; 
and  if,  thus  considered,  they  correctly  declare  the  law,  they 
will  not  be  overthrown,  even  though  detached  or  isolated 
parts  may  not  be  accurate  or  clear.  If,  therefore,  the  series 
of  instructions  upon  the  subject  of  reasonable  doubt,  consid- 
ered as  a  whole,  are  not  erroneous,  the  attack  of  appellant's 
counsel  must  fail.  In  obedience  to  the  settled  rule  that  all 
of  the  instructions  must  be  considered,  we  group  those  in- 
structions, and  consider  them  as  an  entirety.  They  read 
thus:  "8.  The  defendant  is  presumed  to  be  innocent;  and 
before  he  can  be  convicted,  the  state  must  prove  him  guilty 
beyond  a  reasonable  doubt.  4.  A  reasonable  doubt  arises 
when  the  evidence  is  not  sufficient  to  satisfy  the  minds  of  a 
jury  to  a  moral  or  reasonable  certainty  of  the  defendant's 
guilt.  A  reasonable  doubt  is  not  an  unreasonable  doubt,  — it 
is  a  doubt  for  which  a  reason  can  be  given.  It  is  not  a  mere 
surmise  or  guess  that  the  defendant  may  not  be  guilty  of 
what  he  is  charged.  5.  The  defendant  is  to  have  the  benefit 
of  any  doubt.  If,  however,  all  the  facts  established  neces- 
sarily lead  the  mind  to  the  conclusion  that  he  is  guilty, 
though  there  is  a  bare  possibility  that  he  may  be  innocent, 
you  should  find  him  guilty." 

No  one  of  these  instructions  fully  informs  the  jury  of  the 
weight  of  evidence  required  to  produce  the  moral  certainty 
which  is  essential  to  a  conviction  of  a  felony.  No  one  of 
them  gives  the  test  by  which  to  measure  the  evidence;  at  all 
events,  no  such  test  is  given  as  is  required  by  the  decisions 
in  the  cases  of  Bradley  v.  State,  31  Ind.  492,  505;  Jarrell  v. 
State,  58  Ind.  293,  297;  Knight  v.  State,  70  Ind.  375;  Garfield 
v.  State,  74  Ind.  60;  Behymer  v.  State,  95  Ind.  140;  Brown  v. 
State,  105  Ind.  385;  Farley  v.  State,  127  Ind.  419.  But  we 
could  possibly  sustain  the  instructions,  notwithstanding  this 
defect  or  omission,  inasmuch  as  no  specific  instructions  were 
asked  by  the  appellant,  if  there  were  no  affirmative  errors  in 
them. 

The  drift  of  the  entire  series  upon  the  essential  point — what 
constitutes  a  reasonable  doubt  —  is  unfavorable  to  the  accused. 
The  jury  are  repeatedly  told  what  does  not  constitute  a  rea- 
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son  able  doubt,  but  they  are  not  informed  what  does  constitute 
such  a  doubt.  If,  therefore,  there  are  statements  directly 
against  the  accused,  they  must  be  regarded  as  prejudicial, 
and  if  erroneous,  we  must  reverse  the  judgment.  The  fifth 
instruction  declares  that  "  if  all  the  facts  established  neces- 
sarily lead  the  mind  to  the  conclusion  that  he  is  guilty, 
though  there  is  bare  possibility  that  he  may  be  innocent,  you 
should  find  him  guilty."  This  is  not  the  law.  It  is  not 
enough  that  the  evidence  necessarily  leads  the  mind  to  a  con- 
clusion, for  it  must  be  such  as  to  exclude  a  reasonable  doubt. 
Men  may  feel  that  a  conclusion  is  necessarily  required,  and 
yet  not  feel  assured  beyond  a  reasonable  doubt  that  it  is  a 
correct  conclusion.  Life  and  liberty  cannot  be  taken  where 
evidence  does  no  more  than  necessarily  lead  to  a  given  con- 
clusion. Jurors  must  act  freely  and  without  compulsion  in 
deciding  against  life  or  liberty,  for  so  say  the  decisions  upon 
the  subject.  The  evidence  must  lead  to  the  conclusion  so 
clearly  and  strongly  in  a  case  like  this,  where  the  evidence  is 
purely  circumstantial,  as  to  exclude  every  reasonable  hypoth- 
esis consistent  with  innocence.  It  is,  however,  not  necessary 
that  the  evidence  should  produce  absolute  certainty  in  the 
minds  of  the  jurors,  or  that  it  should  dissipate  mere  conjec- 
tures and  speculative  doubts:  Kennedy  v.  State,  107  Ind.  144; 
57  Am.  Rep.  99.  The  law  as  declared  by  an  eminent  author^ 
and  approved  in  Sumner  v.  State,  5  Blackf.  579,  36  Am.  Dec. 
561,  is  this:  "  On  the  one  hand,  absolute,  metaphysical,  and 
demonstrative  certainty  is  not  essential  to  proof  by  circum- 
stances. It  is  suflQcient  if  they  produce  moral  certainty,  to 
the  exclusion  of  every  reasonable  doubt."  Professor  Green- 
leaf  says:  "Neither  a  preponderance  of  evidence,  nor  any 
weight  of  preponderant  evidence,  is  sufficient  for  the  purpose, 
unless  it  generate  full  belief  of  the  fact,  to  the  exclusion  of 
all  reasonable  doubt"  :  3  Greenl.  Ev.,  14th  ed.,  sec.  29.  It  is 
often  true  that  a  preponderance  of  the  evidence  will  necessa- 
rily lead  the  mind  to  a  conclusion,  but  where  human  life  or 
liberty  is  at  stake,  reasonable  doubt  must  be  removed,  and 
the  removal  of  reasonable  doubt  is  not  always  essential  to  a 
necessary  conclusion.  A  necessary  conclusion  may  logically 
appear  to  result,  and  yet  all  reasonable  doubt  be  not  removed. 
We  do  not  hold  the  instruction  erroneous  because  of  its  state- 
ment as  to  the  effect  of  the  bare  possibility  of  innocence,  but 
because  it  directs  the  jury  that  "if  the   facts  established 
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necessarily  lead  the  mind  to  the  conclusion  "  that  the  accused 
is  guilty,  they  must  convict  him. 

It  is  very  doubtful  whether  the  statement  that  the  doubt 
"  must  be  one  for  which  a  reason  can  be  given  "  is  correct, 
but  as  to  that  we  give  no  opinion:  Carr  v.  State,  23  Neb.  749; 
Cowan  V.  State,  22  Neb.  519. 

One  of  the  jurors  made  affidavit  that  his  eyesight  was  so 
defective  that  he  was  unable  "  to  distinguish  one  from  another 
of  the  faces  of  the  witnesses,  that  he  did  not  see  the  face  of 
the  defendant,  and  that  he  did  not  see  the  expressions  of  the 
witnesses  testifying  nor  observe  their  deportment  or  demeanor." 
We  think  that  the  juror  was  not  competent  to  sit  even  in  cases 
where  the  testimony  consists  entirely  of  the  statements  of  the 
witnesses.  Again  and  again  have  verdicts  been  allowed  to 
stand  because  of  the  effect  declared  to  be  exerted  by  the 
demeanor  and  deportment  of  witnesses,  and  surely  no  one 
who  cannot  see  the  expression  of  faces,  nor  observe  deport- 
ment and  demeanor,  can  justly  weigh  testimony.  But  in  this 
instance  various  articles  were  placed  before  the  jury  and  used 
as  illustrative  of  the  testimony,  none  of  which  was  seen  by  the 
juror.  Clearly  his  unfortunate  infirmity  incapacitated  him 
from  properly  observing  the  evidence. 

The  accused  was  not  negligent,  for  he,  by  his  counsel,  fully 
examined  the  jurors  as  to  their  qualifications.  The  answers 
of  the  juror  of  whom  we  are  speaking  were  such  as  to  disarm 
suspicion  of  his  disqualification,  and  there  was  nothing  to 
indicate  that  his  eyesight  was  defective. 

The  state  insists  that  a  circumstance  which  occurred  dur- 
ing the  trial  ought  to  have  warned  the  defendant's  counsel  of 
the  juror's  infirmity.  But  we  think  otherwise.  The  circum- 
stance was  not  such  as  to  make  it  the  duty  of  counsel  to  note 
it,  and  ask  for  another  jury.  Counsel,  by  sworn  statements, 
declare  that  they  did  not  observe  it,  and  we  see  nothing  in 
the  occurrence  to  justify  the  inference  that  they  did  observe 
the  juror's  infirmity.  Nor  are  they  contradicted,  for  the 
utmost  that  can  be  said  of  the  counter-affidavits  is,  that  the 
affiants  believed  that  counsel  did  note  what  occurred. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
appellant's  motion  for  a  new  trial. 

Indictment  whbn  Bad  for  Duplicity:  See  note  to  Jo<^h/n  v.  State,  128 
Ind.  160,  ante,  p.  428.  See  also  Lohman  v.  StiUe,  1  N.  Y.  379;  49  Am.  Deo. 
340,  and  note. 
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Evidence  —  Declarations  as  to  Cause  or  Illness,  when  Admissible.  — 
The  declarations  of  a  woman  in  her  last  illness,  as  to  its  cause,  are  admissi* 
ble  in  evidence:  Pullman  etc  Co.  v.  Smith,  79  Tex.  468;  23  Am.  St.  Rep.  356. 
Dying  declarations  of  the  victim  of  an  abortion  are  admissible  on  a  proae- 
eution  for  death  produced  thereby:  Montgomej-y  v.  State,  80  Ind.  338;  4t 
Am.  Rep,  815;  contra,  see  State  v.  Harper,  35  Ohio  St.  78;  35  Am.  Rep, 
596.  Exclamations  and  expressions  of  bodily  pain  in  an  action  for  injury 
are  admissible  in  evidence:  Texas  etc  R'y  Co.  v.  Barron,  78  Tex.  421;  Bir- 
mingham etc.  R'y  Co.  v.  Hale,  90  Ala.  8. 

Witnesses.  —  A  witness  cannot  be  impeached  by  the  party  calling  himt 
Blackwell  v.  Wright,  27  Neb.  269;  20  Am.  St.  Rep.  662,  and  note.  Unless  a 
witness  has  deceived  the  party  calling  him,  that  party  cannot  impeach  him. 
This  is  the  rule  in  criminal  prosecutions:  Dixon  v.  State,  86  Ga.  754.  la 
Thompson  v.  State,  29  Tex.  App.  208,  the  rule  was  declared  that  a  witness 
may  be  impeached  by  the  party  calling  him  by  showing  that  he  made  con- 
tradictory statements. 

Circumstantial  Evidence  —  Reasonablb  Doubt. —  Each  necessary  link 
in  the  chain  of  evidence  must  be  proved  beyond  reasonable  doubt  to  sustain 
a  verdict  of  guilty  in  a  criminal  prosecution  resting  upon  circumstantial  evi- 
dence: People  V.  Aiken,  66  Mich.  460;  11  Am.  St.  Rep.  612.  See  case  of 
Gannon  V.  People,  127  111.  507;  11  Am.  St.  Rep.  147,  and  note.  A  party 
charged  with  crime  is  entitled  to  acquittal  unless  proved  guilty  beyond  a 
reasonable  doubt:  Williams  v.  State,  85  Ga.  535;  Oioen  v.  St^ite,  89  Tenn. 
698.  The  evidence,  to  justify  a  conviction,  need  not  exclude  every  hypoth* 
esis  than  that  of  guilt;  such  an  hypothesis  mast  be  reasonable:  Little  v.  State, 
89  Ala.  99. 


Louisville,  New  Albany,  and  Chioaqo  Kailway 
Company  v.  Wolfe. 

[128  Indiana,  347.] 

Misconduct  or  Railway  Passenger  under  Provocation  No  Excuse  fob 
Expelling  Him  when.  — A  railway  company  cannot  justify  the  act  of 
its  conductor  in  expelling  a  passenger  who  has  paid  his  fare,  on  account 
of  his  having,  in  the  heat  of  passion,  when  falsely  charged  with  the  fail- 
ure to  pay,  used  improper,  profane,  and  vulgar  language  in  the  presence 
and  hearing  of  lady  passengers. 

Passenger  Wrongfully  Ejected  from  Railway  Train  may  Recover 
FOR  Injuries  Received  in  Making  Reasonable  Resistance.  — A 
railway  passenger  who  is  lawfully  iu  a  car,  having  paid  his  fare,  has  the 
right  to  make  reasonable  resistance  to  an  attempt  to  eject  him;  and  if  he 
is  unlawfully  ejected  therefrom,  the  company  will  be  liable  for  the 
damages  occasioned  to  his  person  by  bis  making  reasonable  resistance  to 
prevent  his  removal. 

Exemplary  Damages  Allowable  when  Malice  and  Oppression 
Weigh  in  Controversy.  —  Exemplary  damages  may  be  assessed  when 
malice  and  oppression  weigh  in  the  controversy,  and  the  offense  is  not 
punishable  by  the  criminal  law. 

Action  to  recover  damages  for  wrongful  expulsion  from  a 
railway  train.     The  opinion  states  the  case. 
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O.  L.  Jewett,  H.  E.  Jewett,  E.  C.  Field,  D.  J.  Wile,  and  S.  0. 
Pickens,  for  the  appellant. 

A.  Bowling,  for  the  appellee. 

Olds,  C.  J.  This  is  an  action  by  the  appellee  against  the 
appellant  for  being  wrongfully  expelled  from  the  appellant's 
train  by  its  servants,  with  force  and  violence,  under  humili- 
ating circumstances.  Issues  were  joined  on  the  complaint 
by  a  general  denial  and  answers  in  justification,  one  alleging 
the  non-payment  of  fare,  and  the  other  non-payment  of  fare 
and  the  use  of  profane  and  indecent  language,  and  that  he 
was  guilty  of  disorderly  conduct.  The  appellee  replied  in 
denial  to  the  answers  in  justification.  There  was  a  trial  by 
jury,  and  a  verdict  in  favor  of  the  appellee  for  fifteen  hun- 
dred dollars  damages.  The  jury  also  returned  answers  to 
special  interrogatories.  Appellant  moved  for  judgment  on 
the  interrogatories  and  answers,  also  for  a  new  trial,  and  to 
modify  the  judgment,  all  of  which  motions  were  overruled, 
and  judgment  rendered  on  the  verdict. 

Appellant's  counsel  discuss  three  propositions:  1.  That 
appellee,  by  his  conduct  and  language,  forfeited  his  right  to  be 
carried  as  a  passenger,  and  appellant  had  the  lawful  right  to 
eject  him  from  the  train;  2.  That  the  damages  are  excessive; 
and  3.  That  the  court  erred  in  the  instruction  given  in  relation 
to  damages. 

The  jury,  by  their  answers  to  interrogatories,  find  that 
appellee,  on  August  29,  1887,  purchased  a  ticket  at  New 
Albany  for  passage  on  appellant's  train  from  New  Albany  to 
Mitchell,  Indiana,  and  on  said  day  he  took  passage  on  appel- 
lant's train  for  Mitchell,  and  on  demand  of  the  conductor  sur- 
rendered his  ticket;  that  the  conductor  demanded  fare  or  a 
ticket  twice  before  stopping  the  train  to  put  appellee  oflF,  and 
the  train  was  stopped,  not  at  a  regular  station  or  stopping- 
place,  to  put  him  off;  that  the  train  was  stopped  before  any 
effort  was  made  to  eject  appellee,  and  before  he  was  put  off 
the  train  he  said  to  the  conductor:  "  If  you  say  I  did  not  give 
you  a  ticket,  you  are  a  God-damned  lying  son  of  a  bitch  "; 
that  the  words  were  spoken  in  a  loud  voice,  and  there  were 
ladies  in  the  car  at  the  time;  that  when  the  train-men  under- 
took to  put  the  appellee  off  the  train  he  resisted  and  struggled, 
and  attempted  to  hold  on  to  the  seats  in  the  car,  and  while 
80  resisting  he  was  injured  about  the  arms  and  hands,  and 
this  was  all  the  physical  injuries  he  received. 
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It  is  insisted  that  these  facts  entitled  the  appellant  to  a 
judgment,  notwithstanding  the  general  verdict,  on  the  theory 
that  the  appellee,  by  the  use  of  the  profane  and  improper 
language  in  a  loud  tone  in  the  presence  of  the  lady  passen- 
gers, forfeited  his  right  to  be  carried  as  a  passenger,  and  the 
conductor  had  the  right  to  stop  the  train  and  put  him  off. 
It  is  assumed  in  the  argument  that  this  finding  of  facts  show^s 
t!io  appellee  to  have  used  this  improper  language  before  the 
train  was  stopped  for  the  purpose  of  putting  him  off,  but  this 
assumption  is  not  warranted  by  the  finding.  The  finding  is 
that  he  used  this  language  "just  before  he  was  put  off  of 
defendant's  train." 

We  do  not  think  it  presents  the  proposition  discussed  by 
counsel,  viz.,  that  if  a  passenger  delivers  to  a  conductor  a 
ticket,  or  pays  his  fare,  and  afterwards  the  conductor  calls 
upon  him  to  again  pay  his  fare,  and  disputes  the  first  pay- 
ment, and  a  dispute  arises  in  which  the  conductor  demands 
fare  and  the  passenger  refuses  to  pay  it  on  the  ground  that 
he  has  once  paid,  but  in  his  refusal  he  becomes  boisterous^ 
and  is  guilty  of  unbecoming  conduct,  or  the  use  of  vulgar, 
obscene,  and  profane  language,  he  forfeits  his  right  to  be 
carried  farther,  notwithstanding  he  has  paid  his  fare,  and 
the  conductor  may  stop  the  train  and  expel  him  without  lia- 
bility. For  aught  that  appears  in  the  finding  in  this  case, 
the  appellee  may  have  conducted  himself  in  a  perfectly  civil 
and  gentlemanly  manner  until  the  train  was  stopped,  and 
the  employees  of  the  appellant  had  taken  hold  of  him  and  a 
struggle  ensued,  and  the  appellee  taken  from  his  seat,  and 
that  it  was  just  as  he  was  about  to  be  finally  ejected  from 
the  car  when  he  used  the  language.  If  such  were  the  facts, 
—  and  they  may  have  been  for  aught  that  appears  from  the 
finding,  —  it  would  present  a  very  different  case  than  if  the 
language  was  used  in  the  first  instance;  for  in  such  a  case 
as  we  have  put,  it  would  be  clear  that  the  language  used  had 
nothing  to  do  with  the  ejectment  from  the  train.  It  would 
be  clearly  apparent,  under  such  a  state  of  facts,  that  he 
would  have  been  ejected  without  regard  to  the  use  of  tlie 
language.  But  conceding  that  the  language  was  used  before 
the  train  was  stopped,  it  does  not  appear  that  he  was  ejected 
on  account  of  the  vile  language  used.  It  is  undoubtedly 
true  that  a  passenger,  by  a  breach  of  decorum,  either  by  his 
acts  or  his  language,  may  forfeit  his  right  to  be  carried  as  a 
passenger,  and  may  be  expelled  from  the  train,  notwithstand- 
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ing  he  has  paid  his  fare;  and  this  may  be  true  even  if  he  be 
led  to  such  breach  by  reason  of  an  insult  oflFered  him  by  an 
employee  of  the  company. 

A  wanton  insult  or  false  accusation  often  causes  a  sudden 
outburst  of  temper  and  the  use  of  language  which  one  in  an 
instant  after  regrets,  and  feels  the  mortification  more  keenly 
than  do  those  in  whose  presence  it  is  uttered.  One  who  ut- 
ters language  in  a  heat  of  passion  caused  by  a  sudden  and 
wanton  insult  and  unexpected  charge  against  his  truthful- 
ness and  honesty  must  be  dealt  with  more  leniently  than  if 
the  language  is  used  deliberately,  without  provocation,  or 
after  reasonable  time  for  second  thought  and  opportunity  to 
bridle  and  control  his  passion.  The  fact  that  a  false  and 
slanderous  charge  is  made  in  the  heat  of  passion  may  be 
proven  in  mitigation  of  damages.  If  a  conductor,  after  hav- 
ing received  a  ticket  for  fare  from  a  passenger,  should  return 
to  him  and  falsely  deny  having  collected  his  fare  or  received 
a  ticket,  and  demand  pay  again,  and  it  is  refused,  and  the 
conductor  should  abandon  any  further  effort  to  collect  again 
the  fare,  or  refrain  from  making  any  threats  of  putting  him 
off  the  train,  and  the  passenger,  after  having  reasonable  time 
to  control  himself,  should  persist  in  the  use  of  profane  or 
indecent  language,  to  the  annoyance  of  other  passengers,  he 
would  no  doubt  violate  his  right  to  be  carried,  at  least  if  the 
unearned  fare  was  tendered  back  to  him.  But  the  company 
cannot  justify  the  act  of  the  conductor  in  expelling  a  pas- 
senger who  has  paid  his  fare,  on  account  of  his  having,  in 
tbe  heat  of  passion,  when  he  was  falsely  charged  with  the 
failure  to  pay,  used  improper  language,  such  as  was  used 
in  this  case  in  response  to  such  false  charge,  even  though  it 
was  heard  by  other  passengers.  The  wrong  committed  by 
the  passenger  was  provoked  by  the  conductor.  It  does  not 
lie  in  the  mouth  of  the  appellant  to  say:  "True,  you  paid 
your  fare.  You  had  the  right  to  \\e  carried.  But  when  the 
conductor  falsely  charged  you,  in  the  presence  of  the  other 
passengers,  with  not  having  paid  your  fare,  and  demanded 
that  you  again  pay  fare,  or  he  would  stop  the  train  and  put 
you  off,  you  became  angry;  you  used  improper  language  to 
the  conductor  in  the  presence  of  lady  passengers."  If  the 
theory  contended  for  by  the  appellant  be  the  true  one,  then 
it  would  be  an  inducement  for  the  employees  of  railroad 
companies,  under  such  circumstances,  to  wantonly  and  pur- 
posely address  the  passenger  in  such  a  manner  as  to  provoke 
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him  to  the  use  of  bad  language  or  bad  conduct,  as  affording 
an  excuse,  in  case  he  refused  to  pay  a  second  time,  to  eject 
him  from  the  train.  The  damages  sued  for  accrued  on  ac- 
count of  an  injury  on  the  part  of  the  employee  of  the  appel- 
lant to  the  appellee.  The  ofiFense  committed  by  the  appellee 
is  against  the  other  passengers.  He  was  provoked  to  the 
commission  of  it  by  the  act  of  the  employee  of  the  appellant 
in  falsely  accusing  him,  in  the  presence  of  the  other  passen- 
gers, of  not  having  paid  his  fare.  Certainly  the  company 
ought  not  to  defend  against  the  unlawful  act  of  their  agent 
on  account  of  such  unlawful  act  having  provoked  a  breach 
of  decorum,  or  even  a  breach  of  the  peace,  on  the  part  of  the 
appellee. 

It  is  true,  the  language  used  was  unjustifiable,  and  was  an 
insult  to  those  in  whose  presence  it  was  uttered,  but  it  is  evi- 
dently the  fact  that  this  breach  of  decorum  was  provoked  and 
caused  by  an  insult  offered  by  the  conductor  to  the  appellee 
in  the  presence  of  the  passengers,  and  we  see  no  just  reason 
why,  under  such  circumstances,  it  should  operate  as  a  defense 
to  appellee's  right  of  action,  and  bar  him  from  a  recovery. 

It  is  next  contended  that  the  verdict  is  excessive,  for  the 
reason  that  the  jury  found  that  all  the  physical  injuries  in- 
flicted were  caused  by  the  appellee  resisting,  and  that  he  can- 
not recover  for  an  injury  caused  by  his  resistance.  There 
is  nothing  to  show  that  the  jury  did  include  any  damages  for 
the  injury  occurring  by  reason  of  appellee's  resistance,  but 
the  appellee  being  lawfully  in  the  car,  and  having  paid  his 
fare,  he  had  the  right  to  be  carried,  and  had  the  right  to  make 
reasonable  resistance,  as  he  did,  by  holding  on  to  the  seats, 
and  he  was  forced  loose  and  taken  from  the  car;  and  for  such 
damages  as  he  sustained  on  account  of  such  removal  from 
the  car  the  appellant  is  liable:  English  v.  Delaware  etc.  Canal 
Co.,  66  N.  Y.  454;  23  Am.  Rep.  69;  Southern  Kansas  etc.  R'y 
Co.  V.  Rice,  38  Kan.  398;  5  Am.  St.  Rep.  766;  LaJce  Erie  etc. 
R'y  Co.  V.  Acres,  108  Ind.  548;  Chicago  etc.  R.  R.  Co.  v.  Hold- 
ridge,  118  Ind.  281. 

Some  objection  is  made  to  the  giving  of  the  seventh  in- 
struction, and  the  refusal  to  give  instruction  7  asked  by  ap- 
pellant. We  have  examined  these  instructions,  and  think 
there  is  no  available  error  in  the  instruction  given.  It  is 
evident  the  jury  was  not  misled  by  any  technical  error  in 
the  language  used,  even  if  it  is  erroneous.  The  instruction 
relates  to  the  right  to  give  exemplary  damages,  and  there  was 
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some  evidence  which,  if  true,  authorized  the  assessment  of 
exemplary  damages:  Jeffersonville  R.  R.  Co.  v.  Rogers,  38  Ind. 
116;  10  Am.  Rep.  103.  Where  the  oflFense  is  not  punishable 
by  the  criminal  law,  and  malice  or  oppression  weigh  in  the 
controversy,  exemplary  or  vindictive  damages  may  be  as- 
sessed. What  we  have  said  as  to  the  other  alleged  errors 
disposes  of  the  question  presented  by  the  instruction  refused. 

It  is  further  contended  that  a  new  trial  should  have  been 
granted,  by  reason  of  accident  and  surprise  on  account  of  an 
absent  witness.  There  is  no  diligence  shown, —  no  application 
for  a  continuance,  —  and  the  evidence  is  merely  cumulative. 

There  is  no  error  in  the  record. 

Judgment  aflfirmed,  at  costs  of  appellant. 


Railroads  —  Misconduct  of  Passenger  No  Excess  for  Wantonness. 
—  Though  a  passenger  renders  himself  liable  to  expulsion  from  a  railroad 
car  on  account  of  his  disorderly  conduct,  he  may  recover  punitive  damages 
where  the  defendant's  servants  acted  in  a  wanton,  high-handed,  and  outra* 
geoas  manner:  Philadelphia  etc  R.  R.  Co.  v.  Larkin,  47  Md.  155;  28  Am.  Rep. 
442,  and  note;  extended  note  to  Chicago  etc.  R.  R.  Co,  v.  Parka,  68  Am.  Dec. 
670-573. 

Railroads  —  Right  of  Passenger  to  Resist  Expulsion.  —  Where  a 
passenger  on  a  railroad  car  has  paid  his  fare,  he  has  a  right  to  resist  an 
attempt  of  the  train-men  to  eject  him,  and  if  he  is  injured  in  making  such 
resistance,  he  may  recover  therefor:  English  v.  Delaware  etc  Canal  Co.,  66 
N.  Y.  454;  23  Am.  Rep,  69;  Higgina  v.  Watervliet  etc.  R.  R.  Co.,  46  N.  Y.  23; 
7  Am.  Rep.  293,  and  note;  Illinoia  etc  R.  R.  Co.  v.  Whittemore,  43  III  420; 
12  Am.  Dec.  138,  and  note;  Jardine  v.  Cornell,  50  N.  J.  L.  485. 

Railroads  —  Expulsion  of  Passenger  —  Punitive  Damages.  —  Puni- 
tive damages  may  be  awarded  for  the  wrongful  expulsion  of  a  passenger 
from  a  train:  Georgia  etc  Co.  v.  Esckew,  86  Ga.  641;  22  Am.  St.  Rep.  490, 
and  note;  Chicago  etc  R.  R.  Co.  v.  Flagg,  43  111.  364;  92  Am.  Dec.  133,  and 
note;  Hoffman  v.  Nortliern  Pac  R,  R.  Co.,  45  Minn.  53.  Punitive  damages 
should  not  be  awarded  unless  it  is  shown  that  in  expelling  a  passenger  the 
defendant's  servants  acted  in  a  wanton  and  reckless  manner:  Patry  t.  CM- 
cago  etc  R"y  Co.,  77  Wis.  218. 
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Lane  v.  Boicourt. 

[128  Indiana,  420.] 

Plaintiff  mat  Waive  Tort  and  Sue  on  Contract  in  Action  against 
Physician  for  Malpkactice, — In  an  action  against  a  physician  for 
malpractice,  the  plaintiff  may  waive  the  tort  and  sue  upon  contract. 

Complaint  in  Contract  not  in  Tort  when.  —  A  complaint  in  an  ac- 
tion against  a  physician  for  malpractice,  in  which  the  plaintiff  alleges 
that  he  employed  the  defendant  to  give  professional  attention  to  his  wife 
in  child-birth,  promising  him  compensation;  that  the  defendant  con- 
tracted with  the  plaintiff  to  render  the  required  services;  and  that,  as  a 
breach  of  said  contract,  the  defendant  failed  to  give  the  plaintiff's  wife 
the  proper  attention,  —  is  a  complaint  in  contract,  and  not  in  tort. 

Evidence  —  Physician  Relieved  from  Obligation  of  Secrecy  as  to 
Occurrence  in  Sick-koom  when.  —  Where,  in  an  action  against  a 
physician  for  malpractice,  the  plaintiff  testifies  to  an  occurrence  in  the 
sick-room,  the  physician  himself,  or  one  present  as  a  consulting  physi- 
cian, may  testify  as  to  the  occurrence.  The  plaintiff,  by  opening  the 
matter  to  investigation,  removes  the  obligation  of  secrecy  on  the  de- 
fendant's part. 

Action  for  malpractice.    The  opinion  states  the  case, 

T.  J.  Terhune  and  B.  S.  Higgins,  for  the  appellant. 

H.  C.  Wills  and  0.  P.  Mahan,  for  the  appellee. 

Elliott,  J.  The  material  facts  stated  in  the  appellee's 
complaint  are  these:  The  appellant  was  engaged  in  the  prac- 
tice of  medicine  and  surgery  for  fifteen  years  prior  to  the 
seventeenth  day  of  April,  1883,  and  represented  himself  to  be 
skilled  as  a  physician,  surgeon,  and  accoucheur.  On  the  day 
named,  the  appellant  was  employed  by  the  appellee  to  give 
professional  care  and  attention  to  his  wife,  for  which  compen- 
sation was  to  be  paid.  The  appellee's  wife  was  brought  to 
bed  in  child-birth,  and  the  appellant  was  employed  to  give 
her  such  professional  care  as  she  required  to  safely  deliver 
the  child,  and  also  to  bestow  upon  her  such  medical  and  sur- 
gical attention  as  might  be  needful  until  her  restoration  to 
health.  The  appellant  failed  to  give  his  patient  the  proper 
support  or  attention  during  parturition,  but  through  his 
efforts  caused  the  period  of  labor  to  be  shortened,  resulting 
in  a  laceration  and  rupture  of  the  muscles  connected  with  the 
genital  organs.  The  appellant's  duty  was  to  at  once  bring 
the  ruptured  parts  together,  and  to  take  measures  to  cause 
them  to  reunite,  but  this  duty  he  failed  to  perform,  and  neg- 
ligently suffered  five  days  to  elapse  before  attempting  to  bring 
the  parts  together.     When  he  did  make  the  attempt,  he  did 
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his  work  so  negligently  and  unskillfully  as   to   cause   his 
patient  great  injury. 

The  outline  we  have  given  is  sufficient  to  indicate  the  gen- 
eral scope  of  the  complaint,  but  in  order  to  determine  the 
question  which  the  appellant's  counsel  present,  it  is  necessary 
to  refer  specifically  to  some  of  the  allegations  of  the  pleading. 
The  question  which  counsel  present  is,  whether  the  complaint 
is  in  contract  or  in  tort,  and  this  question  m«st,  of  course,  be 
determined  from  the  allegations  of  the  pleading.  It  is  proper 
to  preface  our  analysis  of  the  complaint  by  saying  that  a 
plaintiff  may  elect  to  sue  in  tort  or  in  contract.  It  is  prob- 
ably true  that  some  of  the  expressions  contained  in  the  pre- 
vailing opinion  in  Boor  v.  Lowrey,  103  Ind.  468,  53  Am.  Rep. 
619,  indicate  a  different  doctrine,  but  the  limitation  placed 
upon  that  decision  when  the  case  was  in  this  court  for  the 
second  time  authorizes  the  conclusion  that  it  was  not  ad- 
judged on  the  first  appeal  that  a  plaintiff  may  not  elect  to 
sue  in  contract,  and  thus  waive  the  tort:  Hess  v.  Lowrey,  122 
Ind.  225;  17  Am.  St.  Rep.  355.  The  later  decisions,  as  well 
as  the  earlier,  very  clearly  assert  that  the  tort  may  be  waived, 
and  an  action  brought  upon  the  contract:  De  Hart  v.  Haun, 
126  Ind.  378;  Gable  v.  Dillon,  86  Ind.  327;  44  Am.  Rep.  408; 
Hoopingarner  v.  Levy,  77  Ind.  455;  Burns  v.  Barenfield,  84 
Ind.  43;  Coon  v.  Vaughn,  64  Ind.  89;  Staley  v.  Jameson,  4& 
Ind.  159;  15  Am.  Rep.  285.  The  decisions  elsewhere  fully 
recognize  the  rule  that  the  action  may  be  maintained  upon 
the  contract  of  the  surgeon:  Gladwell  v.  Steggdll,  5  Bing.  N.  C. 
733;  Pippin  v.  Sheppard,  11  Price,  400.  In  Nelson  v.  Har- 
rington, 72  Wis.  591,  7  Am.  St.  Rep.  900,  it  is  conceded  that 
an  action  will  lie  on  the  contract,  but  it  was  held  that  the 
allegations  in  the  complaint  before  the  court  respecting  the 
contract  were  mere  matters  of  inducement. 

Assuming  that  an  action  will  lie  upon  a  contract  where 
facts  are  properly  pleaded,  we  shall  briefly  give  the  result  of 
our  analysis  of  the  appellee's  complaint.  It  states  that  the 
appellee  employed  the  appellant,  and  promised  him  compen* 
sation,  and  this,  according  to  the  English  rule,  is  a  controlling 
element.  It  avers,  although  very  loosely,  that  the  appellant 
contracted  with  the  appellee  to  render  the  required  services. 
It  also  contains  this  statement,  "  and  the  plaintiff  alleges,  as 
a  breach  of  said  contract,  that  the  defendant  failed  to  give 
the  plaintiff's  wife  the  proper  attention."  In  our  opinion, 
the  complaint  is  in  contract,  and  not  in  tort,  for  the  aver- 
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ments  referred  to  show  that  the  pleader  relied  upon  the  agree- 
ment. The  complaint  can  be  much  improved  by  amendment, 
but,  as  the  question  comes  to  us,  we  hold  it  suflficient  as  a 
complaint  upon  a  contract,  although  we  think  a  motion  to 
make  more  specific  would  compel  the  plaintiff  to  amend  it. 
We  have  decided  the  question  stated  because  it  may  hereafter 
arise,  not  because  it  is  essential  to  a  decision  of  the  case  now 
before  us.  The  complaint  unquestionably  states  a  cause  of 
action,  whether  it  be  construed  as  declaring  in  contract  or  in 
tort,  and  if  it  does,  the  demurrer  cannot  prevail  against  it. 
The  appellant's  counsel  hint,  rather  than  assert,  that  a  ques- 
tion of  the  statute  of  limitations  is  involved,  but  there  is  no 
such  question  in  the  record. 

We  come  now  to  a  question  presented  by  the  ruling  deny- 
ing a  new  trial.  The  appellee,  his  wife,  and  his  wife's  mother 
testified  as  to  all  that  was  done  by  the  appellant  at  the  time 
the  surgical  operation  which  caused  the  injury  to  the  appel- 
lee's wife  was  performed.  The  appellant  also  testified,  with- 
out objection,  to  what  occurred  at  that  time.  He  then  called 
Dr.  Williamson,  who  was  in  attendance  as  a  consulting  sur- 
geon, but  the  trial  court  refused  to  permit  him  to  testify  to 
any  matter  that  occurred  at  the  time  the  operation  was  per- 
formed by  the  appellant.     In  our  judgment,  this  was  error. 

The  testimony  given  by  the  witnesses  of  the  appellee  broke 
the  seal  of  privacy,  and  gave  publicity  to  the  whole  matter. 
The  patient  waived  the  statutory  rule.  The  course  pursued 
laid  the  occurrence  open  to  investigation.  Nothing  was  privi- 
leged, since  all  was  published.  The  statute  was  not  meant 
to  apply  to  such  a  case  as  this,  nor  is  it  within  the  letter  or 
the  spirit  of  the  law.  If  a  patient  makes  public  in  a  court  of 
justice  the  occurrences  of  the  sick-room  for  the  purpose  of  ob- 
taining a  judgment  for  damages  against  his  physician,  he 
cannot  shut  out  the  physician  himself,  nor  any  other  who  was 
was  present  at  the  time  covered  by  the  testimony.  When  the 
patient  voluntarily  publishes  the  occurrence,  he  cannot  be 
heard  to  assert  that  the  confidence  which  the  statute  was  in- 
tended to  maintain  inviolate  continues  to  exist.  By  his  vol- 
untary act  he  breaks  down  the  barriers,  and  the  professional 
duty  of  secrecy  ceases.  It  would  be  monstrous  if  the  patient 
himself  might  detail  all  that  occurred,  and  yet  compel  the 
physician  to  remain  silent.  The  principle  is  the  same  whether 
the  physician  called  is  a  consulting  physician,  or  is  the  de- 
fendant.   The  opening  of  the  matter  to  investigation  removed 
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the  obligation  of  secrecy  as  to  all,  not  merely  as  to  one. 
When  the  obligation  to  silence  is  broken,  it  is  broken  for  the 
defendant  as  well  as  for  the  plaintiff.  As  to  all  witnesses  of 
the  transaction,  it  is  fully  opened  to  investigation,  if  opened 
at  all,  by  the  party  having  a  right  to  keep  it  closed.  A  pa- 
tient cannot  elect  what  witnesses  shall  be  heard,  and  what 
shall  not;  for  if  once  investigation  legitimately  begins,  it 
continues  to  the  end.  A  patient  may  enforce  secrecy  if  he 
chooses;  but  where  he  himself  removes  the  obligation,  he 
cannot  avail  himself  of  the  statute  to  exclude  witnesses  to  the 
occurrence.  The  case  of  Hope  v.  Troy  etc.  R.  R.  Co.,  40  Hun, 
438,  is  not  in  point.  Irr  that  case  the  physicians  were  called 
at  different  times;  here  there  was  one  time  and  one  occur- 
rence, and  that  occurrence  was  given  full  publicity  by  the 
patient.  It  is  only  the  secrets  of  the  sick-room  or  of  the  con- 
sultation, we  may  say  in  conclusion,  that  the  physician  is- 
forbidden  to  reveal;  and  what  is  made  public  by  pleadings^ 
and  by  evidence  in  a  court  of  justice  can  by  no  possibility  be 
privileged  to  benefit  the  party  who  thus  gives  it  such  wide 
publicity. 
Judgment  reversed.  

.  Physicians  and  Sdrgeons  —  Actions  against,  fob  Malpractice. — 
An  action  is  one  sounding  in  tort,  and  not  upon  contract,  when  the  com- 
plaint alleges,  in  an  action  against  a  physician,  that  he  was  negligent  in 
making  a  proper  diagnosis  of  a  case,  and  in  failing  to  prescribe  the  proper 
remedies  therefor,  although  there  was  an  implied  contract  that  the  defend- 
ant treat  the  plaintiff  in  a  skillful  and  proper  manner:  Nelson  y.  Harrington^ 
72  Wis.  591;  7  Am.  St  Rep.  900;  De  Hani  v.  Haun,  126  Ind.  378,  See 
extended  note  to  Webster  v.  Drinkwater,  17  Am.  Dec.  242-247,  where  the 
subject  of  waiving  tort  and  suing  on  contract  is  discussed. 
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Ck)RPORAT«  Stock  is  Personal  Property.  —  Shares  of  stock  in  a  corpora- 
tion owned  by  a  decedent  at  the  time  of  his  death  are  personal  property, 
and  upon  his  death  descend  to  his  heirs  at  law,  subject  to  the  right  of 
hisadministratoi:  to  subject  the  same  to  sale  in  the  manner  prescribed 
by  the  laws  of  the  state. 

Sales  of  Personal  Property  of  Decedent  mcst  be  Made  in  Mannsk 
Prescribed  by  Statute.  —  The  common-law  right  of  the  administrator 
to  sell  and  dispose  of  personal  property  of  his  intestate  does  not  exist  in 
Indiana.  Sales  of  such  property  must  be  made  in  the  manner  prescribed 
by  its  statutes  upon  the  subject.  In  the  absence  of  an  order  from  the 
proper  court,  the  sale  must  be  public,  and  where  the  sale  is   private, 
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under  the  order  of  the  court,  it  must  be  made  in  sabstantial  compliance 
with  the  order. 

TiTLB  TO  Property  Sold  by  Administrator  under  Order  of  Court 
Passes  when.  — In  cases  of  private  sales  by  administrators,  where  the 
order  of  the  court  does  not  require  a  confirmation,  if  the  sale  is  made  in 
substantial  compliance  with  the  order  of  the  court,  the  title  passes  to  the 
purchaser  upon  his  compliance  with  the  terms  of  the  sale. 

Administrator's  Sale  without  Compliance  with  Order  of  Sale 
Void.  —  Where  an  administratrix  obtains  an  order  to  sell  shares  of  stock 
belonging  to  her  intestate  at  private  sale  on  good  security,  but  she  sells 
them  upon  the  individual  note  of  the  purchaser  without  any  security, 
and  on  a  credit  of  ten  years,  when  she  had  no  power  to  give  a  credit 
exceeding  twelve  months,  such  sale  is  void  and  vests  no  title. 

Corporation  Liable  for  Illegal  Transfer  of  Shares  of  its  Stock 
WHEN. — Where  an  administratrix  sells  shares  of  stock  belonging  to 
her  intestate  M'ithout  complying  with  the  order  of  sale,  the  corpora- 
tion whose  shares  of  stock  are  thus  sold  will  be  liable  to  the  estate  of  such 
intestate  for  any  loss  occasioned  to  it  by  reason  of  such  corporation  hav- 
ing transferred  such  shares  on  its  books  to  the  purchaser  without  ascer- 
taining that  the  administratrix  had  complied  with  the  requirements  of 
the  order  of  sale,  the  corporation  having  had  notice  that  the  stock 
belonged  to  the  estate  of  the  intestate,  and  that  an  order  of  sale  had 
been  made.  Before  such  corporation  could  lawfully  cancel  the  stock 
held  by  the  intestate's  estate,  it  was  bound  to  know,  not  only  that  an 
order  of  sale  had  been  entered  by  the  court,  but  that  a  sale  had  also  been 
made  pursuant  to  the  terms  of  that  order. 

Purchaser  in  Good  Faith  not  Liable  to  Decedent's  Estate  when. 
—  Where  an  administratrix  sells  shares  of  stock  belonging  to  her  intes- 
tate's estate  without  complying  with  the  order  of  sale,  and  the  corpora- 
tion whose  shares  of  stock  are  thus  sold  illegally  transfers  such  shares  of 
stock  to  the  purchaser,  one  who  in  good  faith,  and  without  any  knowl- 
edge of  the  illegality  in  the  surrender  and  cancellation  of  the  original 
shares  of  stock,  purchases  from  said  purchaser  the  new  certificates  of 
stock  is  not  liable  to  the-  estate  of  said  intestate,  but  the  remedy  of 
such  estate  is  against  the  corporation. 

Statement  Set  odt  in  Complaint  Admissible  in  Evidence.  —  Where 
the  plaintiff  sets  out  in  his  complaint  a  certain  sworn  statement,  he  can» 
not  object  to  its  being  read  in  evidence  by  the  defendant. 

The  opinion  states  the  case. 

F.  Winter,  J.  B.  Elam,  H.  C.  Allen,  and  U.  J.  Hammond,  for 
the  appellants. 

R.  Hill,  R.  N.  Lamb,  S.  M.  Shepard,  H.  Cale,  J.  E.  Mc- 
Donald, J.  M.  Butler,  A.  H.  Snow,  and  A.  L.  Mason^  for  the 
appellee. 

Coffey,  J.  The  amended  complaint  in  this  cause  consists 
of  two  paragraphs.  The  first  alleges,  substantially,  among 
other  things,  that  Henry  H.  Catherwood,  deceased,  at  the 
time  of  his  death  was  the  owner  of  308  shares,  of  the  par 
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value  of  one  hundred  dollars  each,  of  the  capital  stock  of  the 
Citizens'  Street  Railway  Company;  that  he  died  intestate  on 
the  thirty-first  day  of  August,  1872,  leaving  as  his  only  surviv- 
ing heirs  at  law  Lucy  D.  Catherwood,  his  widow,  since  married 
to  one  Phelps,  and  two  infant  children,  namely,  Ellen  B.  and 
John  C.  Catherwood;  that  said  Lucy  D.  Catherwood  was  duly 
appointed  and  qualified  as  the  administratrix  of  the  estate 
of  the  said  Henry  H,  Catherwood,  deceased,  and  on  the 
twelfth  day  of  July,  1873,  upon  petition  to  the  circuit  court 
of  Marion  County,  procured  the  following  order  from  said 
court,  namely:  — 

"  Comes  now  Lucy  D.  Catherwood,  administratrix  of  Henry 
H.  Catherwood's  estate,  and  files  her  petition  praying  that 
she  be  allowed  to  dispose  of  308  shares  of  the  stock  of  the 
Citizens'  Street  Railway  Company  of  Indianapolis,  of  the  par 
value  of  one  hundred  dollars  per  share,  and  which  has  been 
appraised  at  the  value  of  fifteen  cents  on  the  dollar,  and  to 
sell  the  same  at  private  sale  for  the  appraised  value  thereof; 
and  now  the  court  having  heard  said  petition,  and  being  fully 
advised  in  the  premises,  and  satisfied  that  the  interests  of 
said  estate  will  be  best  served  by  selling  the  same  at  private 
sale,  the  said  administratrix  is  therefore  ordered  and  em- 
powered to  sell  the  said  stock  at  private  sale  for  the  appraised 
value  thereof,  taking  good  and  suflficient  security  for  the 
payment  of  the  purchase-money;  and  said  administratrix  is 
further  ordered  to  make  a  return  of  her  proceedings  within 
ninety  days  from  this  date." 

That  the  administratrix  made  no  sale  of  said  stock  what- 
ever pursuant  to  the  terms  of  said  order,  and  made  no  sale  of 
said  stock  in  compliance  with  the  terms  of  the  statutes  of  the 
state  of  Indiana  regulating  the  sale  of  personal  property  of  a 
decedent's  estate  at  private  sale,  nor  did  she  make  any  sale 
of  said  stock  at  public  sale;  that  she,  without  any  authority 
so  to  do,  assigned  and  delivered  to  one  John  Carlisle  said 
certificates  of  stock  without  receiving  any  pay  therefor,  and 
without  taking  any  security  of  any  sort  for  the  purchase- 
money  therefor,  taking  merely  as  evidence  of  said  attempted 
sale,  and  of  the  supposed  indebtedness  therefor,  the  promis- 
sory note  of  Carlisle  for  $6,160,  due  ten  years  from  date,  no 
part  of  which  note  has  ever  been  paid;  that  no  return  of  said 
attempted  sale  to  Carlisle,  nor  of  any  sale  of  said  stock,  nor 
of  the  proceedings  of  the  administratrix  in  reference  thereto, 
was  ever  made  to  the  court,  and  no  entry  in  relation  thereto 
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was  ever  made;  that  after  the  attempted  sale  to  Carlisle,  the 
administratrix  made  out,  under  oath,  a  return  of  said  sale,  to 
the  effect  that  she  had  sold  said  stock  to  John  Carlisle  for 
the  sum  of  $6,160  for  cash,  but  the  same  was  never  filed  or 
approved  by  the  court;  that  long  after  the  attempted  transfer 
of  said  stock  to  Carlisle,  the  street-railway  company,  upon 
his  request,  wrongfully  issued  certificates  for  said  stock  to 
him,  and  that  he,  about  the  year  1875,  sold  and  assigned  the 
same  to  appellant  Tom  L.  Johnson,  who  bought  the  same 
with  knowledge  that  they  were  issued  in  lieu  of  the  certifi- 
cates formerly  held  by  Henry  H.  Catherwood,  deceased,  and 
that  said  stock  had  belonged  to  his  estate,  and  with  knowl- 
edge of  the  order  for  the  sale  of  the  same  above  set  out,  and 
with  knowledge  that  no  return  of  said  sale  had  been  made 
and  confirmed  by  the  court;  that  at  the  time  he  so  purchased 
said  stock  he  was  a  stockholder  and  director  in  said  street- 
railway  company;  that  said  street-railway  company  has  de- 
clared dividends  in  a  large  sum,  which  have  been  paid  to  the 
said  Carlisle  and  the  said  Tom  L.  Johnson,  and  that  before 
the  commencement  of  this  suit  the  appellee  demanded  said 
stock  of  the  appellants,  and  each  of  them,  which  they  each 
refused  to  surrender. 

The  second  paragraph  of  the  amended  complaint  does  not 
differ  materially  from  the  first,  except  in  that  it  alleges  that 
on  the  sixteenth  day  of  July,  1873,  the  Citizens'  Street  Rail- 
way Company,  upon  the  request  of  Carlisle,  having  knowl- 
edge of  the  fact  that  said  stock  belonged  to  the  estate  of 
Henry  H.  Catherwood,  and  having  knowledge  of  the  pending 
administration  of  said  estate,  and  of  the  order  of  sale  of  said 
stock,  and  the  terms  thereof,  and  having  knowledge  of  the 
fact  that  no  return  of  any  sale  under  said  order  had  as  yet 
been  made  to  the  court,  wrongfully  issued  certificates  of  stock 
to  Carlisle,  who  sold  and  assigned  the  same  to  Johnson. 

To  this  complaint  the  appellant  the  Citizens'  Street  Rail- 
way Company  filed  an  answer  consisting  of  three  paragraphs. 

The  third  paragraph  avers,  substantially,  that,  on  the  six- 
teenth day  of  July,  1873,  Lucy  D.  Catherwood,  as  the  ad- 
ministratrix of  the  estate  of  Henry  H.  Catherwood,  obtained 
the  order  set  out  in  the  complaint,  authorizing  her  to  sell  the 
308  shares  of  the  capital  stock  of  the  Citizens'  Street  Rail- 
way Company  named  in  the  complaint;  that  said  stock  was 
represented  by  certificates  numbered  96,  97,  98,  99,  100,  and 
101,  for  fifty  shares  each,  issued  to  H.  H.  Catherwood,  No- 
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vember  18,  1867;   certificates  numbered  83,  35,  and  36,  for 

one  share  each,  issued  to  E.   B.  Martindale,  February  13, 

1865,  and  indorsed  in  blank  by  Martindale;  and  certificate 

numbered  37,  for  five  shares,  issued  to  R.  B.  Catherwood, 

February  13,  1865,  which  was   indorsed   in  blank   by  said 

Catherwood;   that  said  Lucy  D.  Catherwood,  as  authorized 

and  empowered  as  such  administratrix  to  sell  said  stock  at 

private  sale,  made  the  following  indorsement  upon  each  of 

said  certificates  numbered  96,  97,  98,  99,  100,  and  101:  — 

"I  hereby  transfer  all  my  interest  in  the  within  stock  to 

John  Carlisle.    July  16,  1873. 

"Lucy  D.  Catherwood." 

"  For  value  received,  I  assign  and  transfer  to  John  Carlisle 
three  hundred  shares  of  the  capital  stock  of  the  Citizens' 
Street  Railway  Company,  this  July  16,  1873. 

"Lucy  Catherwood, 
"  Adm'x  of  H.  H.  Catherwood." 
And  upon  certificates  numbered  33,  35,  and  36  she  made 
the  following  indorsement:  — 

"  I  hereby  transfer  all  my  interest  in  the  within  stock  to 
John  Carlisle.     July  16,  1873. 

"Lucy  D.  Catherwood." 

"For  value  received,  I  assign  and  transfer  to  John  Carlisle 
three  shares  of  the  capital  stock  of  the  Citizens'  Street  Rail- 
way Company,  this  sixteenth  day  of  July,  1873. 

"E.  B.  Martiisdale, 
"  By  Lucy  D.  Catherwood,  Att'y  in  Fact." 

And  a  similar  indorsement  on  certificate  numbered  37,  and 
delivered  the  said  certificates  to  John  Carlisle,  to  be  brought 
by  him  to  the  office  of  said  company,  and  to  have  the  same 
transferred  to  him  as  the  owner  thereof  on  the  books  of  said 
company;  that  said  Carlisle  brought  said  stock  to  the  office 
of  the  company,  and  requested  that  thp  same  be  transferred  to 
him  by  canceling  the  said  certificates,  and  issuing  new  certifi- 
cates to  him  in  lieu  thereof;  that  the  company  caused  the 
records  of  the  Marion  circuit  court  to  be  examined,  and  as- 
certained that  said  administratrix  had  full  power  to  dispose 
of  said  stock  at  private  sale,  as  set  forth  in  the  complaint, 
and  relying  upon  the  order  of  the  court  and  the  indorsements 
made  by  said  administratrix,  and  on  the  fact  that  said  cer- 
tificates, so  indorsed,  were  in  the  possession  of  said  Carlisle, 
and  believing  him  to  be  the  owner  and  purchaser  of  said 
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fitock,  made  such  transfer  of  said  stock  to  him,  and  canceled 
«aid  certificates,  and  issued  to  him  in  lieu  thereof  a  new  cer- 
tificate, numbered  135,  for  308  shares  of  stock. 

The  appellant  Johnson  filed  an  answer  consisting  of  four 
paragraphs. 

The  third  paragraph  avers,  substantially,  that  the  stock  in 
controversy  was  represented  by  certificate  numbered  135,  is- 
sued by  the  Citizens'  Street  Railway  Company  to  John  Car- 
lisle, on  the  seventeenth  day  of  July,  1873,  and  in  whose 
name  the  stock  was  then  standing  on  the  hooks  of  said  com- 
pany; that  said  stock  was  indorsed  by  said  Carlisle,  and  had 
been  pledged  to  the  First  National  Bank  of  Indianapolis  by 
him,  or  by  some  one  in  his  behalf,  and  was  so  held  by  said 
bank  at  the  time  appellant  purchased  the  same;  that  at  the 
time  of  said  purchase  he  had  no  knowledge  where  said  stock 
came  from,  or  who  its  previous  owner  had  been;  that  at  the 
time  of  the  transaction  between  Carlisle  and  the  Citizens' 
Street  Railway  Company  and  Lucy  D.  Catherwood,  he  was 
a  citizen  of  the  state  of  Kentucky,  and  had  no  connection 
with  or  interest  in  said  company,  and  had  no  knowledge  or 
information  of  its  afi'airs,  and  purchased  and  paid  for  said 
stock  without  any  notice  or  knowledge  whatever  of  the  claim 
of  any  other  person  thereto,  believing  it  to  be,  as  it  purported 
to  be,  a  genuine  certificate  of  the  ownership  of  308  shares  of 
the  capital  stock  of  said  company;  that  he  denies  that  he  had 
any  knowledge  that  said  certificate  had  been  issued  in  lieu 
of  certificates  formerly  owned  or  held  by  Henry  H.  Cather- 
wood, or  that  it  had  been  owned  by  his  estate,  or  that  any 
order  had  been  made  for  the  sale  of  any  stock  belonging  to 
said  estate. 

The  fourth  paragraph  avers,  substantially,  the  same  facts 
averred  in  the  third  answer  of  the  Citizens'  Street  Railway 
Compan}',  above  set  out,  and  in  addition  thereto  that  the 
administratrix  permitted  the  stock  to  be  and  remain  in  the 
name  of  John  Carlisle,  and  authorized  him  to  treat  said  stock 
&s  his  own  property,  and  held  him  out  to  the  public  as  the 
owner  thereof;  that  said  Carlisle,  or  some  one  in  his  behalf, 
pledged  said  stock  to  the  First  National  Bank  of  Indianapo- 
lis, as  the  owner  thereof,  to  secure  his  individual  indebted- 
ness to  said  bank;  that  the  said  administratrix  made  no 
objection  thereto,  but,  on  the  contrary,  made  return  to  the 
Marion  circuit  court,  on  oath,  that  she  had  sold  said  stock 
to  Carlisle  for  cash,  and  filed  the  same  in  the  records  of  said 
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court,  where  the  settlement  of  said  estate  was  pending;  that 
he  afterwards  purchased  said  stock  of  said  bank,  and  at  the 
time  he  purchased  the  same  he  was  induced  -to  believe,  and 
did  believe,  from  the  conduct  of  said  administratrix,  that 
said  bank  held  said  certificate  from  Carlisle  as  the  owner 
thereof,  and  that  he  had  no  knowledge  or  information  as  to 
any  claim  thereto  by  the  estate  of  Henry  H.  Catherwood; 
that  at  the  time  he  purchased  the  same  he  had  no  knowledge 
or  information  that  the  same  had  been  issued  in  lieu  of  stock 
formerly  held  by  Henry  H.  Catherwood  or  his  estate,  and 
no  knowledge  or  information  of  the  legal  proceedings  set  up 
in  the  con  plaint. 

To  each  of  these  answers  the  court  overruled  a  demurrer. 
Upon  issues  formed,  the  cause  was  tried  by  the  court,  at  spe- 
cial term,  resulting  in  a  finding  and  judgment  in  favor  of  the 
appellants.  Upon  appeal  to  the  general  term  the  judgment 
was  reversed,  from  which  latter  ruling  this  appeal  is  prose- 
cuted. 

The  first  question  demanding  our  consideration  relates  to 
the  rulings  of  the  court  at  special  term  in  overruling  the 
demurrer  to  these  several  answers;  and  first  in  order  is  the 
third  paragraph  of  the  separate  answer  of  the  Citizens'  Street 
Railway  Company. 

The  capital  stock  in  the  Citizens'  Street  Railway  Company 
owned  by  Henry  H.  Catherwood  at  the  time  of  his  death  was 
personal  property:  Angell  and  Ames  on  Corporations,  11th 
ed.,  pp.  590-596,  sees.  557-560;  Rev.  Stats.  1881,  sec.  4152; 
1  Rev.  Stats.  1876,  p.  757,  sec.  10. 

Upon  the  death  of  Henry  H.  Catherwood  the  stock  descended 
to  his  heirs  at  law,  subject  to  the  right  of  his  administrator  to 
subject  the  same  to  sale  in  the  manner  prescribed  by  the 
laws  of  the  state.  The  common-law  right  of  the  administra- 
tor to  sell  and  dispose  of  personal  property  does  not  exist  in 
this  state.  Sales  of  such  property  mifst  be  made  in  the  man- 
ner prescribed  by  our  statutes  upon  the  subject.  In  the 
absence  of  an  order  from  the  proper  court,  the  sale  must  be 
public,  and  where  a  sale  is  made  at  private  sale  under  the 
order  of  the  court,  it  must  be  made  in  substantial  compliance 
with  the  order:  Weyer  v.  Second  Not.  Ban!:,  57  Ind.  198; 
Williams  v.  Perrin,  73  Ind.  57;  2  Rev.  Stats.  1876,  p.  509,  sec. 
48;  2  Rev.  Stats.  1876,  p.  512,  sec.  60;  Rev.  Stats.  1881,  sees. 
2275-2289. 

It  is  contended  by  the  appellee  that  in  cases  of  private 
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sales  made  under  the  order  of  the  court,  no  title  passes  until 
8uch  sale  is  reported  and  approved  by  the  court. 

In  this  position  we  think  he  is  in  error.  The  statute  au- 
thorizing the  private  sale  of  personal  property  of  the  dece- 
dent by  an  administrator  is  most  useful  where  the  property  is 
of  a  perishable  nature,  such  as  can  best  be  disposed  of  in  the 
public  market,  or  such  as  would  probably  be  sacrificed  at  a 
public  sale. 

In  view  of  the  fact  that  the  courts  are  not  in  session  in 
many  of  the  counties  of  the  state  more  than  six  months  in 
the  year,  the  construction  contended  for  by  the  appellee 
would,  in  a  great  measure,  destroy  the  usefulness  of  the  stat- 
ute. Such  a  construction  would  render  it  inconvenient,  if 
not  impossible,  to  sell  in  the  open  market.  It  would  be  utterly 
impossible  to  sell  a  stock  of  goods  by  retail  at  private  sale^ 
however  apparent  it  might  be  that  a  public  sale  would  result 
in  a  loss  to  the  estate.  We  are  of  the  opinion  that  where  the 
order  of  the  court  does  not  require  a  confirmation,  if  the  sale 
is  made  in  substantial  compliance  with  the  order  of  the  court, 
the  title  passes  to  the  purchaser  upon  his  compliance  with 
the  terms  of  the  sale:  Hohson  v.  Ewan,  62  111.  146;  Stowe  v. 
Kimball,  28  111.  93;  Moffitt  v.  Moffitt,  69  111.  649.  Doubtless 
in  all  cases  the  court  may,  in  its  discretion,  require  by  its 
order  that  the  sale  shall  be  reported  and  confirmed,  in  order 
to  pass  title  to  the  property:    Williams  v.  Perrin,  73  Ind.  57. 

It  is  also  probably  true  that  where  there  is  any  material 
deviation  from  the  order  to  sell,  no  title  would  pass  until  such 
sale  was  reported  and  confirmed  by  the  court. 

In  this  case,  however,  there  seems  to  have  been  no  attempt 
to  comply  with  the  order  made  for  the  sale  of  the  stock  in 
controversy  at  private  sale. 

The  sale  was  on  a  credit  of  ten  years,  whereas  the  admin- 
istratrix had  no  power  to  give  a  credit  exceeding  twelve 
months:  2  Rev.  Stats.  1876,  p.  510. 

The  order  of  the  court  required  the  administratrix  to  take 
good  and  sufficient  security  for  the  purchase  price  of  the 
stock,  but  instead  of  following  the  order,  she  took  the  indi- 
vidual note  of  John  Carlisle  without  security.  This  attempted 
sale  is  no  better  than  if  there  had  been  no  order  of  the  court. 
The  sale  to  Carlisle  on  a  credit  of  ten  years,  without  any  se- 
curity, was  not  a  sale  under  the  order  procured  by  the  admin- 
istratrix, and  was,  in  our  opinion,  void,  and  vested  no  title. 

The  Citizens'  Street  Railway  Company  had  notice  that  the 
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etock  in  question  belonged  to  and  was  a  part  of  the  estate  of 
Henry  H.  Catherwood.  It  also  had  notice  that  the  Marion 
circuit  court  had  acquired  jurisdiction  over  this  property,  and 
had  made  an  order  to  sell  the  same  at  private  sale.  Indeed, 
the  answer  discloses  the  fact  that  it  had  examined  the  pro- 
ceedings under  which  the  attempted  sale  to  Carlisle  was  made. 
We  do  not  think  the  company  exercised  that  degree  of  dili- 
gence required  by  the  law,  when  it  stopped  with  the  exami- 
nation of  the  order  of  sale.  Before  canceling  the  stock  held 
by  the  estate  of  Catherwood,  it  should  have  gone  further,  and 
ascertained  whether  such  a  sale  had  been  made  under  that 
order  as  vested  title  in  Carlisle.  It  was  its  duty,  before  can- 
celing the  stock  at  the  request  of  Carlisle,  and  issuing  to 
him  stock  in  lieu  thereof,  to  ascertain  that  he  was  the  owner 
of  the  stock  in  his  possession,  and  having  failed  to  perform 
such  duty,  we  think  it  liable  to  make  good  any  loss  occasioned 
thereby.  Before  the  company  could  lawfully  cancel  the  stock 
held  by  Catherwood's  estate,  it  was  bound  to  know,  not  only 
that  an  order  of  sale  had  been  entered  by  the  court,  but  that 
a  sale  had  also  been  made  pursuant  to  the  terms  of  that  order: 
Nugent  v.  Laduke,  87  Ind.  482;  Weyer  v.  Second  Nat.  Bank, 
57  Ind.  198,  211;  Angell  and  Ames  on  Corporations,  10th  ed., 
sec.  582;  Loring  v.  Salisbury  Mills,  125  Mass.  138. 

In  our  opinion,  the  superior  court  of  Marion  County  at 
special  term  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  separate  answer  of  the  appellant  the  Citi- 
zens' Street  Railway  Company. 

The  answers  of  the  appellant  Johnson  present  a  question 
entirely  different  from  the  one  presented  by  the  answer  of  the 
Citizens'  Street  Railway  Company. 

The  certificates  of  stock  owned  by  the  estate  of  Henry  H. 
Catherwood  were  canceled  by  the  company,  and  a  new  cer- 
tificate in  lieu  thereof  was  issued  to  John  Carlisle  in  his  own 
name.  So  far  as  appears,  there  was  nothing  on  the  face  of 
the  new  certificate  to  put  any  one  on  inquiry,  or  to  give  notice 
that  it  was  issued  in  lieu  of  the  Catherwood  stock.  In  this 
condition  Johnson  bought  it  in  the  market,  without  any  no- 
tice that  it  had  any  connection  with  Catherwood's  estate. 
The  question  is  therefore  presented  as  to  whether  Johnson, 
under  these  circumstances,  is  liable  to  account  to  the  estate 
for  the  stock  purchased  by  him. 

Could  the  appellee  show  that  Johnson,  and  those  through 
whom  he  makes  his  title,  had  notice  of  the  fact  that  the  Cafh- 
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erwood  stock  entered  into  and  formed  the  consideration  of  the 
stock  purchased  by  him,  doubtless  he  could  follow  such  con- 
sideration, and  charge  Johnson  with  it.  The  complaint  seems 
to  proceed  upon  the  theory  that  it  was  necessary  to  charge 
Johnson  with  such  notice;  but  as  notice  is  denied  by  the  an- 
swers, in  considering  the  demurrer  thereto  we  must  treat  the 
case  as  one  in  which  he  purchased  in  good  faith  without 
notice. 

We  are  bound  to  know  that  stocks  of  the  kind  now  under 
consideration  constitute  a  considerable  article  of  the  com- 
merce of  the  country,  and  that  they  are  daily  bought  and 
sold  in  the  market.  To  hold  that  where  such  stock  is  thrown 
upon  the  market,  the  purchaser  must  inquire  into  the  ante- 
cedents of  the  same,  and  into  the  consideration  upon  which 
it  was  issued  by  the  corporation,  would  be  to  destroy  the 
value  of  such  property  as  an  article  of  commerce.  If  the 
property  was  offered  for  sale  at  a  market  remote  from  the  of- 
fice of  the  company,  such  inquiry  would  be  practicably  im- 
possible, and  hence  the  stock,  in  such  market,  would  be  of  no 
value. 

We  are  not  inclined  to  adopt  the  view  that  a  purchaser  of 
such  property  is  bound  to  make  such  examination,  unless 
there  is  something  upon  the  face  of  the  stock,  or  something 
connected  with  the  transaction,  to  put  him  on  inquiry.  Of 
course,  every  one  purchasing  such  stock  takes  the  chances  as 
to  whether  it  is  genuine,  and  as  to  whether  the  corporation 
had  the  legal  authority  to  issue  it,  but  where  the  stock  is 
issued  by  a  corporation  having  the  legal  authority  to  do  so, 
is  genuine,  and  is  regular  upon  its  face,  we  think  a  purchaser 
in  good  faith,  without  notice  of  infirmities  which  could  be 
ascertained  only  by  an  examination  of  the  records  of  the  com- 
pany, should  be  protected:  Salisbury  Mills  v.  Townsend,  109 
Mass.  115;  Machinists'  Nat.  Bank  v.  Field,  126  Mass.  345; 
Mount  Holly  etc.  Co.  v.  Ferree,  17  N.  J.  Eq.  117. 

But  in  this  case  Johnson  did  not  purchase  the  certificates 
of  stock  owned  by  Catherwood.  Those  certificates  were  can- 
celed by  the  Citizens'  Street  Railway  Company. 

The  stock  purchased  by  Johnson  was  evidenced  by  new 
certificates  issued  to  John  Carlisle  by  the  company  in  consid- 
eration of  the  surrender  and  cancellation  of  the  certificates 
held  by  Catherwood  at  the  time  of  his  death.  As  to  whether 
the  company  was  authorized  to  issue  the  certificates  pur- 
chased by  Johnson,  and  whether  they  are  valid,  are  questions 
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between  hitn  and  the  company,  and  one  into  which  we  need 
not  inquire  in  this  case. 

But  as  he  did  not  purchase  the  stock  evidenced  by  certifi- 
cates once  held  by  Catherwood,  and  had  no  notice  that  such- 
stock  ever  existed  at  the  time  of  his  purchase,  we  think  it 
follows  that  he  is  in  no  way  liable  to  Catherwood's  estate. 

In  the  case  of  Salisbury  Mills  v.  Townsend^  109  Mass.  115, 
it  was  expressly  held  that  a  purchaser  of  such  stock  was 
not  bound  to  examine  the  books  of  the  corporation,  or  look 
beyond  the  certificates  assigned  to  him,  in  search  after  the 
validity  of  former  assignments. 

In  cases*  like  this,  where  the  old  certificates  have  been  sur- 
rendered and  a  new  one  issued  in  lieu  thereof,  the  doctrine  i8„ 
that  the  remedy  is  against  the  corporation  issuing  the  new- 
certificate,  and  that  a  purchaser  of  the  stock  represented  by 
the  new  certificate  in  good  faith,  for  value,  and  without  notice 
of  an}'  illegality  in  the  surrender  and  cancellation  of  the  ori- 
ginal certificates,  will  be  protected:  Pratt  v.  Taunton  Copper 
Mfg.  Co.,  123  Mass.  110;  25  Am.  Rep.  37;  Machinists'  Nat. 
Bank  v.  Field,  126  Mass.  345;  Allen  v.  South  Boston  R.  R.  Co., 
150  Mass.  200;  15  Am.  St.  Rep.  185. 

In  our  opinion,  the  court  at  special  term  did  not  err  in  over- 
ruling the  demurrer  to  the  third  and  fourth  paragraphs  of  the 
answer  of  the  appellant  Johnson. 

A  question  is  also  made  as  to  the  ruling  of  the  court  at 
special  term  in  admitting  in  evidence  a  report  made  out  and 
sworn  to  by  the  administratrix,  in  which  she  states  that  sha 
had  sold  the  stock  in  question  to  John  Carlisle  for  cash. 

The  report,  so  far  as  the  evidence  in  the  cause  discloses, 
was  never  filed  or  approved  by  the  court.  In  this  condition, 
it  amounts  to  the  mere  declaration  of  the  administratrix,  and 
constitutes  no  part  of  the  record  in  the  proceeding  to  sell  the 
stock.  But  assuming,  without  deciding,  that  it  was  not  proper 
evidence  in  the  cause,  we  do  not  think  the  appellee,  who  ob- 
jected to  its  introduction,  stands  in  a  situation  to  make  such 
objection.  This  paper  is  set  out  in  full  in  each  paragraph 
of  the  amended  complaint,  and  is  thus  made  a  part  of  th& 
record  in  this  cause.  As  it  was  already  a  part  of  the  record,, 
and  was,  as  such,  before  the  court,  we  do  not  see  how  the 
appellee  could  be  injured  by  allowing  the  appellants  to  read 
it  to  the  court. 

In  our  opinion,  the  superior  court  at  general  term  did 
not  err  in  reversing  the  judgment  of  the  special  term  as  to 
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the  appellant  the  Citizens'  Street  Railway  Company,  but  it  did 
err  in  reversing  the  judgment  as  to  the  appellant  Johnson. 

The  judgment  of  the  superior  court  as  to  the  appellant  the 
Citizens*  Street  Railway  Company  is  aflfirmed,  and  said  judg- 
ment as  to  the  appellant  Tom  L.  Johnson  is  reversed. 


Corporations  —  Stock  —  Personalty.  —  Shares  of  stock  ia  a  corporation 
are  personal  property:  Tregear  v.  Eliwanda  etc  Co.,  76  Cal.  537;  9  Am.  St. 
Rep.  245. 

Executors  and  Administrators  —  Sales.  —  An  administrator's  sale  is 
void  unless  the  provisions  of  the  statute  are  strictly  pursued:  Worten  v. 
Howard,  2  Smedes  &  M.  527;  41  Am.  Dec.  607,  and  note. 

Executors  and  Administrators  —  Sales.  —  Where  an  administrator's 
sale  does  not  in  every  respect  conform  to  the  order  of  sale,  it  ia  incumbent 
upon  him  to  show  that  he  exercised  sound  judgment,  and  acted  with  a  view 
to  the  best  interests  of  the  parties:  Lamb  v.  Lamb,  1  Speers  Eq.  289;  40 
Am.  Dec.  618,  and  note. 

Corporations  —  Liability  for  Unauthorized  Transfers  op  Stock.  — 
A  corporation  must  see  that  no  unauthorized  transfers  of  its  stock  are  made, 
and  is  liable  to  any  one  injured  by  a  breach  or  neglect  of  this  duty:  Marbury 
r.  Ehkn»  72  Md.  206;  20  Am.  St.  Rep.  467,  and  note. 


Austin  v.  Davis. 

[128  Indiana,  472.] 

Statutb  of  Frauds  Satisfied  by  Contractt  That  can  bb  Extracted 
PROM  Correspondence.  — If  a  contract  which  comes  within  the  statute 
of  frauds  can  be  extracted  from  correspondence  between  the  parties  upon 
the  subject  of  the  contract,  the  statute  is  satisfied. 

Agreement  to  Make  Child  Heir,  EpFEcyr  of.  —  Where  a  husband  and 
wife,  without  children  of  their  own,  agreed  to  take  a  young  child,  pro- 
vide for  and  bring  her  up  as  their  own,  and  at  their  death  leave  her 
all  their  property,  and  the  husband,  with  his  wife's  assent,  afterwards 
adopted  the  child,  it  was  held, —  1.  That  the  husband  was  not  precluded 
by  the  contract  from  the  perfectly  free  and  unrestrained  enjoyment  of  his 
property,  and  that  he  could  dispose  of  it  as  he  pleased,  at  any  time  during 
his  life,  by  gift  or  otherwise;  2.  That  a  conveyance  in  good  faith,  during 
his  lifetime,  of  all  his  property  to  his  wife  vested  in  her  an  absolute  title 
free  from  any  trust  in  favor  of  the  child;  3.  That  the  contract  was  void 
as  to  the  wife,  and  incapable  of  subsequent  ratification  by  her,  because 
of  her  coverture  at  the  time  it  was  entered  into;  4.  That  a  new  verbal 
contract,  made  by  the  wife  after  her  husband's  death,  was  within  the 
statute  of  frauds,  and  that  a  part  performance  by  the  child  did  not  take 
it  out  of  the  statute. 

The  opinion  states  the  case. 

U.  J.  Hammond  and  E.  S.  Rogers,  for  the  appellant. 

T.  S.  Rollins,  for  the  appellees. 
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Coffey,  J.  The  complaint  in  this  cause  consists  of  three 
paragraphs. 

The  material  allegations  in  the  first  paragraph  are,  sub- 
stantially, that  in  the  year  1868,  when  the  appellant  was 
four  years  of  age,  John  S.  Johnson  and  Elizabeth  D.  Johnson, 
husband  and  wife,  without  children,  and  residing  in  the  city 
of  Indianapolis,  proposed,  in  writing,  to  the  mother  of  the  ap- 
pellant, then  living  alone  with  the  appellant  at  the  town  of 
Neoga,  in  the  state  of  Illinois,  that  if  the  said  mother  would 
surrender  to  them  the  appellant  they  would  take  her  as  their 
own  child,  provide  for  her  and  bring  her  up  as  their  own,  and 
at  their  death  leave  her  all  their  property;  that  said  proposition 
was  contained  in  a  letter  written  to  the  mother  of  the  appel- 
lant by  the  said  Elizabeth  D.  Johnson,  and  signed  by  her  for 
her  said  husband,  John  S.  Johnson,  and  herself;  that  the 
letter  is  lost,  and  a  copy  cannot  be  filed  with  the  complaint; 
that  said  proposition  was  acceptedj  and  the  custody  of  appel- 
lant surrendered  to  the  said  Johnson  and  Johnson;  that  in 
the  year  1869  said  John  S.  Johnson,  by  proceedings  in  the 
proper  court,  adopted  the  appellant  as  his  daughter,  and  she 
thereupon  took  upon  herself  the  name  of  Johnson;  that  the 
said  Elizabeth  Johnson  was  present  in  court  at  the  time  said 
proceedings  were  had  and  gave  her  assent  thereto,  and  there- 
after promised  the  mother  of  the  appellant  that  she  would 
treat  appellant  as  her  daughter;  that  thereafter  the  appellant 
remained  with  said  Johnson  and  Johnson,  rendering  to  them 
all  the  duties,  affection,  and  obedience  due  from  a  natural 
child  until  she  was  eighteen  years  of  age,  when,  with  their 
consent  and  approval,  she  intermarried  with  Charles  Austin, 
which  marriage  occurred  in  the  year  1882,  and  that  during  the 
time  she  so  lived  with  them  she  was  treated  as  their  daughter; 
that  the  said  John  S.  Johnson  departed  this  life,  intestate,  on 
the  sixth  day  of  April,  1887,  having  disposed  of  his  property  to 
the  said  Elizabeth  D.  Johnson  while^yet  in  life,  and  leaving 
no  children  except  the  appellant;  that  the  said  Elizabeth  D. 
Johnson  at  all  times,  up  to  the  time  of  her  death,  treated  the 
appellant  as  her  daughter,  and  declared  that  she  desired 
the  appellant  to  have  all  her  property  after  her  death;  that 
the  said  Elizabeth  D.  Johnson  died  intestate  on  the  eighth 
day  of  March,  1888,  leaving  no  issue  of  her  body  nor  the  de- 
scendants of  any  issue,  but  leaving  the  appellant,  whom  she 
had,  up  to  the  time  of  her  death,  reared,  trained,  and  loved, 
and  held  out  to  the  world  as  her  child,  and  whom  she  had 
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declared,  up  to  the  time  of  her  death,  she  desired  to  take  and 
have  all  her  property,  both  real  and  personal;  that  the  appel- 
lees claim  to  be  the  heirs  of  the  said  Elizabeth  D.  Johnson, 
and  deny  the  right  of  the  appellant  to  any  portion  of  the 
property  owned  by  the  said  Elizabeth  at  the  time  of  her 
death. 

This  paragraph  contains  a  description  of  the  real  estate 
owned  by  Elizabeth  D.  Johnson  at  the  time  of  her  death, 
and  alleges  that  the  personal  estate  amounts  to  the  sura  of 
nine  hundred  dollars,  and  prays  that  the  right  of  the  appel- 
lant to  said  property  be  ascertained  and  fixed  by  a  proper 
decree. 

The  second  paragraph  of  the  complaint,  in  legal  efifect,  does 
not  difiFer  materially  from  the  first  paragraph,  except  in  that 
it  alleges  that  Elizabeth  D.  Johnson  was  in  court  at  the  time 
the  record  was  made  adopting  the  appellant  by  John  S.  John- 
son, and  believed  herself  to  be  a  party  thereto  and  to  be  bound 
thereby,  and  that,  she  died  in  that  belief;  that  the  property 
conveyed  by  John  S.  Johnson  to  his  wife,  the  said  Elizabeth 
D.  Johnson,  was  a  voluntary  conveyance  and  without  any 
consideration  whatever,  and  at  the  time  she  took  the  same 
she  had  full  knowledge  of  the  obligations  of  the  said  John 
8.  Johnson  to  the  appellant  under  the  terms  of  said  contract. 

No  question  is  made  in  this  court  in  relation  to  the  third 
paragraph  of  the  complaint,  and  we  need  not,  for  that  rea- 
son, state  its  contents. 

The  circuit  court  sustained  a  demurrer  to  each  paragraph 
of  the  complaint,  and  the  propriety  of  that  ruling  is  called  in 
question  by  a  proper  assignment  of  error. 

This  is  not  an  action  by  the  appellant  to  recover  damages 
for  a  breach  of  the  contract  set  up  in  the  complaint,  nor  is 
it  an  action  to  recover  the  value  of  services  rendered  by  the 
appellant  to  John  S.  Johnson  and  Elizabeth  D.  Johnson,  but 
the  complaint  is  constructed  upon  the  theory  that  the  appel- 
lant is  entitled  to  specific  performance. 

It  has  been  decided  by  this  court  that  where  a  childless 
husband  and  wife,  in  consideration  that  a  young  girl  should 
live  with  them  until  the  death  of  both,  in  all  respects  as 
their  own  child,  and  render  such  services  as  she  was  capable 
of  doing,  orally  agreed  to  make  her  their  heir,  and  at  their 
death,  or  the  death  of  the  survivor,  to  will  her  the  entire 
estate  of  which  they  were  possessed,  consisting,  at  the  death 
of  the  survivor,  of  real  estate,  and  also  of  personal  property 
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exceeding  in  value  fifty  dollars,  the  agreement  was  within 
the  statute  of  frauds,  and  that  a  performance  on  the  part 
of  the  girl  did  not  take  it  out  of  the  statute:  Wallace  v. 
Long^  105  Ind.  522;  55  Am.  Rep.  222,  and  authorities  thera 
cited. 

It  is  sought  by  the  complaint  before  us  to  take  the  case  at 
bar  out  of  the  rule  announced  in  this  case  by  alleging  that 
the  contract  was  embodied  in  a  letter  written  to  the  mother 
of  the  appellant.  If  a  contract  which  comes  within  the  stat- 
ute of  frauds  can  be  extracted  from  correspondence  between 
the  parties  upon  the  subject  of  the  contract,  the  statute  is 
satisfied:  Wills  v.  Boss,  77  Ind.  1;  40  Am.  Rep.  279;  Thamea 
etc.  Co.  v.  Beville,  100  Ind.  309. 

The  allegations  in  relation  to  the  letter,  resulting  in  the 
contract  set  up  in  the  complaint,  are  somewhat  vague  and 
uncertain.  We  are  left  in  doubt  as  to  whether  the  name  of 
John  S.  Johnson  was  signed  to  the  letter  which  it  is  alleged 
was  written  to  appellant's  mother. 

It  is  not  alleged  that  John  S.  Johnson  wrote  the  letter,  but 
the  allegation  is  that  it  was  written  by  his  wife,  and  signed 
by  her  for  her  husband  and  herself.  Assuming,  however^ 
that  the  letter  was  of  such  a  character  as  to  bind  John  S. 
Johnson,  we  are  confronted  with  the  question  as  to  what  were 
his  duties  and  obligations  under  the  terms  of  the  contract 
contained  therein. 

It  bound  him  to  leave  to  the  appellant  whatever  property 
he  might  possess  at  the  time  of  his  death.  This  he  could  do 
in  two  ways,  namely:  1.  By  adopting  the  appellant,  so  that 
she  would  take  the  property  by  inheritance  from  him;  2.  By 
the  execution  of  a  will,  in  proper  legal  form,  so  as  to  bequeath 
to  her  his  property. 

He  chose  to  adopt  the  first  mode,  but  before  his  death  he 
conveyed  and  transferred,  or  caused  to  be  conveyed  and  trans- 
ferred, all  his  property  to  his  wife,  Elizabeth  D.  Johnson,  and 
at  the  time  of  his  death  had  no  pro'perty  which  the  appellant 
could  inherit  from  him. 

All  the  authorities  agree  that  such  a  contract  as  the  one 
now  under  consideration  left  John  S.  Johnson  perfectly  free 
and  unrestrained  in  the  enjoyment  of  his  property,  and  that 
he  could  dispose  of  it  as  he  pleased,  at  any  time  during  his 
life,  by  gift  or  otherwise:  Van  Duyne  v.  Vreeland,  12  N.  J. 
Eq.  142;  Jeremy's  Eq.  Jur.,  1st  Am.  ed.,  401;  1  Story's  Eq. 
Jur.,  sec.  382. 
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It  is  not  claimed  that  the  transfer  made  by  John  S.  John- 
eon  to  his  wife  was  made  for  the  purpose  of  defrauding  the 
appellant,  and  we  must  presume,  therefore,  that  it  was  made 
in  good  faith,  and  for  some  lawful  purpose. 

Under  these  facts,  it  cannot  be  successfully  maintained  that 
John  S.  Johnson  was  guilty  of  any  breach  of  the  contract  set 
out  in  the  complaint.  Nor  are  we  able  to  perceive  how  it  can 
be  successfully  maintained,  by  any  process  of  legitimate  rea- 
soning, that  the  property  of  John  S.  Johnson  became  charged 
■with  any  trust,  since  he  was  at  liberty  to  dispose  of  it  at  his 
pleasure.  Ordinarily,  one  who  holds  property  in  trust  for 
another  must  keep  it  for  the  benefit  of  the  cestui  que  trust.  It 
would  be  idle  to  say  that  one  has  the  legal  right  to  dispose  of 
his  property  in  such  manner  as  to  him  seemed  best,  even  to 
making  a  donation  of  it,  and  at  the  same  time  say  that  the 
person  taking  it  took  it  subject  to  a  trust  which  might,  in 
certain  contingencies,  be  enforced. 

We  are  not  inclined  to  adopt  the  contention  of  the  appellant 
that  the  property  of  John  S.  Johnson  became  charged  with 
a  trust  in  favor  of  the  appellant,  and  that  Elizabeth  D.  John- 
eon  took  it  subject  to  such  trust. 

As  John  S.  Johnson  possessed  the  undoubted  right  to  dis- 
pose of  his  property,  we  think  his  wife  took  the  absolute  title 
to  the  same  free  from  any  charge  against  it  on  account  of  any 
contract  made  by  him  with  the  appellant. 

And  this  brings  us  to  a  consideration  of  the  obligations 
and  duties  of  Elizabeth  D.  Johnson  under  the  contract  in 
suit.  At  the  time  the  contract  was  entered  into,  she  was  a 
married  woman,  and  the  contract  as  to  her  was  void  for  want 
of  power  in  her  to  bind  herself  by  such  a  contract:  Long  v. 
Brown,  66  Ind.  160;  Hodson  v.  Davis,  43  Ind.  258;  0' Daily  v. 
Morris,  31  Ind.  Ill;  Johnson  v.  Tutewiler,  35  Ind.  353;  Maker 
V.  Martin,  43  Ind.  314. 

It  is  contended  by  the  appellant  that,  under  the  facts  stated 
in  the  complaint,  it  must  be  held  that  Mrs.  Johnson,  after  she 
ceased  to  be  a  married  woman,  ratified  the  contract  made  by 
her  while  under  coverture,  or  that  she  made  a  new  contract. 

It  appears  by  the  complaint  that  the  appellant  became  a 
married  woman  prior  to  the  death  of  John  S.  Johnson;  and 
while  it  does  appear  that  she,  subsequent  to  his  death,  re- 
sided with  Mrs.  Johnson  under  the  same  roof,  she  could  not 
occupy  that  relation  which  she  occupied  prior  to  her  mar- 
riage. 
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Furthermore,  it  is  a  general  principle  of  law  that  a  void- 
contract  cannot  be  ratified,  and  this  principle  has  been  held 
to  apply  to  the  contracts  of  married  women:  Long  v.  BrowHy 
QQ  Ind.  160.  In  this  case,  it  was  said  by  this  court,  speaking 
of  the  contract  of  a  married  woman  then  in  suit:  "  Such  con- 
tract is  not  susceptible  of  ratification.  Nothing  short  of  a 
new,  valid,  and  binding  contract,  made  after  the  death  of  her 
husband,  upon  a  new  consideration,  can  operate  as  a  contract 
to  deprive  her  of  her  interest  in  the  land." 

It  is  not  claimed  that  Elizabeth  D.  Johnson  made  any 
new  written  contract  after  the  death  of  her  husband.  If  she 
made  any  contract  at  all,  it  was  a  verbal  one.  As  we  have 
seen,  such  a  contract  is  within  the  statute  of  frauds,  and  can- 
not be  enforced:  Wallace  v.  Longr,  105  Ind.  522;  55  Am.  Rep. 
222. 

The  appellant  relies  upon  the  case  of  Van  Tine  v.  Van  Tine 
(New  Jersey,  Sept.  1888),  13  Cent.  Rep.  354,  and  the  cases  of 
Sharkey  v.  McDermott,  16  Mo.  App.  80,  and  Sharkey  v.  McDer- 
mott,  91  Mo.  647;  60  Am.  Rep.  270.  In  each  of  these  cases  it 
was  held  that  performance  on  the  part  of  the  child  was  suf- 
ficient part  performance  to  take  the  case  out  of  the  statute  of 
frauds.  This  is  in  direct  conflict  with  Wallace  v.  Long^  105 
Ind.  522,  55  Am.  Rep.  222,  and  Johns  v.  Johns,  67  Ind.  440. 

We  cannot  follow  the  case  of  Van  Tine  v.  Van  Tine  (New 
Jersey,  Sept.  1888),  13  Cent.  Rep.  354,  and  the  cases  of  Shar- 
key V.  McDermott,  16  Mo.  App.  80,  91  Mo.  647,  60  Am.  Rep. 
270,  without  overruling  the  case  of  Wallace  v.  Long,  105  Ind. 
522,  55  Am.  Rep.  222,  and  the  cases  upon  which  it  rests.  To 
hold  that  specific  performance  could  be  had  in  this  case,  as  to 
the  real  estate  of  which  Mrs.  Johnson  died  seised,  there  be- 
ing no  valid  written  contract  between  the  appellant  and  Mrs. 
Johnson,  and  no  possession  of  such  real  estate  having  been 
surrendered  under  the  contract,  would  also  be  in  conflict  with 
the  cases  of  Atkinson  v.  Jackson,  8  Ind.  31;  Watson  v.  Mohan, 
20  Ind.  223;  Lnfollett  v.  Kile,  51  Ihd.  446;  Law  v.  He7iry,  39 
Ind.  414;  Stater  v.  Hill,  10  Ind.  176;  Moreland  v.  Lemasters^ 
4  Blackf.  383;  and  Arnold  v.  Stephenson,  79  Ind.  126. 

In  our  opinion,  the  court  did  not  err  in  sustaining  the  de- 
murrer to  the  complaint  before  us 

Judgment  affirmed.  

Statutb  ot  Frauds  —  SufficiSncy  of  Mkmorandum. — A  letter  ig  a 
Bufficient  memoranduoD  to  take  a  contract  out  of  the  statute  of  frauds,  and 
to  subject  the  defaulting  party  to  an  action  for  bis  breach  of  agreement: 
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Mizell  V.  Burnett,  4  Jones,  249;  69  Am.  Dec.  744.     See  Oivens  v.  GaUtr,  2 
Desaug.  172;  2  Am.  Dec.  686. 

Wills  —  Agrbembnts  to  Make  —  Validity  of.  —  A  person  may  make  a 
valid  agreement  to  make  a  particular  disposition  of  his  property  by  will: 
CoTTnichael  v.  Carmichael,  72  Mich.  76j  16  Am.  St.  Rep.  528,  and  note.  An 
oral  promise  to  devise  is  revocable:  De  Mosay.  Robinson,  46  Mich.  62;  41  Am. 
Rep.  144  For  a  discussion  of  agreements  to  make  testamentary  disposition 
«f  property,  and  their  enforcement,  see  extended  note  to  Johnson  v.  Hub- 
Ua,  10  N.  J.  L.  332;  66  Am.  Dec.  784-790. 


Western  Paving  and  Supply  Company  v.  Citi- 
zens' Street  Railroad  Company. 

[128  Indiana,  62\] 

Charter  to  Street-railway  Company  Constitutes  Contract.  —  A 
charter  granted  by  a  city  council  to  a  street-railway  company  to  con- 
struct and  operate  a  street-railway  within  the  corporate  limits  of  a  city 
constitutes  a  contract  between  such  railway  company  and  the  city. 

Charter  of  Street-railway  Company  Strictly  Construed  against 
It.  —  A  charter  granted  by  a  city  council  to  a  street-railway  compan}' 
is  to  be  strictly  construed  against  the  company.  It  has  no  doubtful 
rights  under  such  charter;  for  where  there  are  doubts,  they  are  construed 
against  the  grantee,  and  in  favor  of  the  city. 

Consideration  for  Amended  Ctty  Ordinance,  What  Sufficient.  — 
Where  a  city  ordinance,  passed  in  1864,  authorizing  a  street-railway 
company  to  use  the  streets  of  the  city  to  construct  and  operate  a  street- 
railway,  provided  that  the  company  should  bowlder  the  space  between 
the  rails  of  its  track,  and  pave,  bowlder,  or  otherwise  improve  and 
keep  in  repair  two  feet  on  the  outside  of  each  rail,  was  amended  by  an 
ordinance,  passed  in  1878,  providing  instead  that  the  company  should 
keep  the  tracks  and  two  feet  on  the  outside  of  each  rail,  together  with 
all  bridges  and  the  crossings  of  all  gutters,  at  all  times,  in  good  repair, 
both  of  which  ordinances  were  accepted  by  the  company,  and  the  latter 
of  which  was  passed  in  consideration  that  the  company  should  unite  its 
systems,  charge  a  fare  of  five  cents  for  transportation  to  any  part  of 
the  city,  and  construct  certain  additional  lines  of  railway  within  a  spe- 
cified time,  a  compliance  by  the  company  with  the  conditions  of  the 
amended  ordinance  was  a  sufficient  consideration  therefor,  and  when 
it  was  accepted  by  the  company  and  its  conditions  complied  with,  it 
became  a  binding  contract. 

City  Council  cannot  Impose  upon  Street-railway  Company  Addi- 
tional Obligation  to  Pave  Street  when.  —  Where  a  city  ordinance 
provides  that  a  street-railway  company  shall  keep  the  space  between 
the  rails  and  two  feet  on  the  outside  of  each  rail,  together  with  all 
bridges  and  the  crossings  of  all  gutters,  at  all  times,  in  good  repair,  the 
city  cannot,  by  a  subsequent  ordinance,  impose  on  the  comjiany,  with- 
out its  consent,  the  obligation  to  pay  a  proportionate  share  of  the  cost 
of  paving  a  street  occupied  by  its  railway. 

Parol  Evidence  Inadmissible  to  Prove  Additional  Consideration 
FOR  Wriiten  Contract  when. — Where  a  city  council,  by  an  ordi- 
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nance  not  accepted  by  a  street-railway  company,  seeks  to  impose  upon 
the  company  an  additional  obligation  to  pay  for  the  improvement  of  a 
street,  and  such  council,  by  a  subsequent  ordinance,  grants  to  another 
company,  which  has  purchased  the  railway  from  the  former  company, 
all  the  rights,  pririleges,  and  franchises  of  the  old  company,  in  consid- 
eration of  its  assuming  all  the  duties  and  obligations  of  the  latter,  parol 
evidence  is  not  admissible  to  prove  that  the  new  company,  in  consider- 
ation of  the  passage  of  the  ordinance  ratifying  and  approving  the  sale, 
accepted  the  ordinance  which  sought  to  make  the  old  company  liable 
for  such  street  improvement. 
Stbbet-railway  Company  not  EIstoppkd  to  Deny  Validity  oi"  Stbekt 
Assessment  when.  —  A  street-railway  company  whose  property  is  not 
subject  to  assessment  for  street  improvements  is  not  estopped  to  deny 
its  liability  for  the  assessment,  because  it  stands  by  without  objection 
until  the  improvements  are  completed,  where  the  city  has  the  right  to 
make  the  improvements  and  the  company  has  no  right  to  object. 

Action  on  a  street  assessment.  The  opinion  states  the 
case. 

A.  C.  Harris  and  L.  Cox,  for  the  appellant. 

H.  C.  Allen,  F.  Winter,  and  J.  B.  Elam,  for  the  appellee. 

Coffey,  J.  This  case  was  under  consideration  by  the  late 
Judge  Mitchell,  prior  to  his  death,  and,  while  bo  considering 
it,  he  prepared  the  following  statement,  which  we  adopt:  — 

"  On  the  eighteenth  day  of  January,  1864,  the  commoa 
council  of  the  city  of  Indianapolis  passed  an  ordinance 
authorizing  the  Citizens'  Street  Railway  Company,  which  had 
been  duly  organized  under  the  general  laws  for  the  incorpo- 
ration of  street-railways,  to  use  the  streets  of  the  city  for  the 
purpose  of  constructing  and  operating  thereon  a  street-rail- 
way. Among  other  things,  it  was  provided  in  the  ordinance 
that  the  company  should  bowlder  that  part  of  the  street  it 
might  thereafter  occupy  lying  between  the  rails  of  its  track, 
and  also  that  it  should  pave,  bowlder,  or  otherwise  improve 
and  keep  in  repair  two  feet  on  the  outside  of  each  rail,  so  as 
at  all  times  to  correspond  with  the^street  outside.  Pursuant 
to  the  above  ordinance,  the  street-railway  system  was  in  part 
constructed.  Subsequently,  in  the  month  of  April,  1878,  the 
»-;mmon  council  and  board  of  aldermen  amended  so  much  of 
ihe  ordinance  of  1864  as  imposed  upon  the  company  the  duty 
<n  bowldering  the  part  of  the  street  between  the  rails  of  its 
Mack,  and  paving,  or  otherwise  improving,  as  the  street  might 
V-e,  a  space  outside  the  tracks  on  either  side,  and  instead 
thereof  provided  that  *  the  said  company  shall  keep  the  tracks 
wad  two  feet  on  the  outside  of  each   rail,  together  with  all 


464       Western  P.  &  S.  Co.  v.  Street  R.  R.  Co.     [Indiana, 

bridges  and  the  crossings  of  all  gutters,  at  all  times,  in  good 
repair,  to  the  satisfaction  of  the  common  council.'  The  com- 
pany was  required  to  signify  its  acceptance  of  the  amend- 
ment within  thirty  days,  and  it  is  averred  that  the  ordinance 
GS  amended  was  duly  accepted. 

"  It  appears  that  afterwards,  in  April,  1884,  an  ordinance 
was  duly  adopted,  in  which  it  was  provided  that  when  any 
street,  upon  which  there  existed  a  line  of  railway,  was  im- 
proved from  curb  to  curb,  the  improvement  should  be  made 
under  contract,  as  required  by  law,  and  that  the  street-rail- 
way company  should  be  liable  to  the  contractor  for  its  pro- 
portion of  the  total  cost,  the  proportion  to  be  determined  by 
the  city  civil  engineer  according  to  the  method  prescribed  in 
the  ordinance. 

"  Nothing  appears  to  indicate  that  the  company  accepted 
or  consented  to  the  provisions  of  this  last  ordinance. 

"  Subsequently,  in  1888,  the  property  and  franchises  of  the 
corporation  hereinbefore  named  were  transferred  to  the  Citi' 
zens'  Street  Railroad  Company,  a  new  corporation  then  re- 
cently organized.  The  new  company  presented  to  the  common 
council  an  ordinance  known  as  the  ordinance  of  April  23, 
1888,  which  was  duly  adopted,  and  which  is  of  the  tenor  fol- 
lowing:— 

"'Be  it  ordained  by  the  common  council  and  board  of  al- 
dermen of  the  city  of  Indianapolis,  that  the  sale  and  transfer 
heretofore  made  by  the  Citizens'  Street  Railway  Company  of 
Indianapolis,  Indiana,  of  all  its  property,  rights,  franchises, 
and  privileges  in  the  city  of  Indianapolis  to  the  Citizens* 
Street  Railroad  Company  of  the  city  of  Indianapolis,  its 
successors  and  assigns,  subject  to  all  the  duties,  conditions, 
and  obligations  heretofore  imposed  and  now  resting  on  said 
railway  company,  be  and  the  same  is  hereby  ratified  and 
approved;  and  all  said  rights,  privileges,  and  franchises  here- 
tofore possessed  by  said  old  corporation  are  granted  to  and 
confirmed  in  said  new  corporation,  its  successors  and  as- 
signs, subject  to  the  same  duties  and  obligations  as  vested  in 
Baid  old  corporation.* 

"In  1889  an  ordinance  was  duly  passed  for  the  regrading 
of  two  squares  of  Pennsylvania  Street  with  asphalt.  The 
contract  was  duly  let  to  the  Western  Paving  and  Supply 
Company,  and  the  work  was  done  and  accepted  by  the  city, 
the  amount  estimated  as  the  proportion  to  be  paid  by  the 
company,  according  to  the  provisions  of  the  ordinance  of  1884, 
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being  $3,716.28.  The  railway  company  denied  its  liability, 
whereupon  the  contractor  instituted  this  suit  to  recover  the 
amount." 

The  central  position  which  the  street-railway  company 
plants  itself  upon  is,  that  the  ordinance  passed  by  the  com- 
mon council  of  the  city  of  Indianapolis  in  1864,  and  the 
amendment  thereto  adopted  in  1878,  both  of  which  were  duly 
accepted  by  its  predecessor,  had  the  force  and  effect  of  a  con- 
tract which  could  not  be  altered  or  impaired  without  its 
consent;  that  the  old  company  had  never  consented  to  nor 
accepted  the  ordinance  of  1884  which  sought  to  impose  upon 
it  more  extended  obligations,  and  that  by  the  ordinance  of 
April  23,  1888,  the  new  company  became  subject  to  the  same 
duties  and  obligations  that  had  theretofore  been  imposed 
upon  the  old,  no  greater  and  no  less,  and  it  was  not  bound  by 
the  ordinance  passed  in  1884,  by  which  the  obligation  of  pay- 
ing a  proportionate  share  of  the  cost  of  street  improvements 
was  souglit  to  be  imposed  upon  the  old  company. 

The  vital  question  to  be  decided  by  this  court  is  this:  Does 
the  amendatory  ordinance  of  April,  1878,  providing  that  the 
Citizens'  Street  Railway  Company  should  keep  the  space 
between  its  tracks  and  two  feet  on  the  outside  of  each  rail, 
together  with  all  bridges  and  crossings  of  gutters,  at  all  times,^ 
in  good  repair,  to  the  satisfaction  of  the  common  council  and 
board  of  aldermen,  and  to  cause  the  space  between  its  tracks 
and  two  feet  on  the  outside  of  each  rail  to  conform  to  the 
grade  of  the  street  on  which  the  same  is  laid,  amount  to 
a  contract,  based  upon  a  sufficient  consideration,  the  legal 
effect  of  which  was  to  release  the  company  from  the  perform- 
ance of  duties  imposed  by  the  ordinance  of  1864,  to  which 
the  appellee  succeeded  by  its  purchase  from  that  company? 

Many  of  the  questions  governing  the  rights  existing  be- 
tween street-railway  companies  and  the  cities  in  which  they 
operate  their  roads,  under  charters  granted  by  such  cities, 
seem  to  be  too  well  settled  to  admit  of  longer  controversy, 
while  many  other  questions  remain  in  doubt  and  uncertainty. 

It  is  settled  that  a  charter  granted  by  the  common  council 
to  a  street-railway  company  to  construct  and  operate  a  street- 
railway  within  the  corporate  limits  of  a  city  constitutes  a 
contract  between  such  railway  company  and  the  city:  Chi- 
cago V.  Sheldon,  9  Wall.  50;  Coast  Line  R.  R.  Co.  v.  Mayor 
etc.,  30  Fed  Rep.  646;  State  v.  Corrigan  etc.  Street  R'y  Co.,  85 

Mo.  263;  55  Am.  Rep.  361;  District  of  Columbia  v.  Washing- 
Am.  Bt.  Rbf.,  Vol.  XXV.  — 30 
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ion  etc.  Co.,  3  McAr.  473;  Farrar  v.  City  of  St.  Louis,  80  Mo. 
379;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S. 
650;  Greenwood  v.  Freight  Co.,  105  U.  S.  13;  New  Jersey  v. 
Yard,  95  U.  S.  104. 

It  is  also  settled  that  such  charter  is  to  be  strictly  construed 
against  the  railway  company,  and  that  it  has  no  doubtful 
rights  under  such  charter;  for  where  there  are  doubts,  they 
are  construed  against  the  grantee  and  in  favor  of  the  city: 
Citizens'  R'y  Co.  v.  Jones,  34  Fed.  Rep.  579;  Mayor  etc.  v.  Ohio 
etc.  R.  R.  Co.,  26  Pa.  St.  355;  Birmingham  etc.  R'y  Co.  v.  Bir- 
mingham  etc.  R'y  Co.,  79  Ala.  465;  58  Am.  Rep.  615;  West 
Philadelphia  etc.  R'y  Co.  v.  City  of  Philadelphia,  10  Phila.  70. 

It  seems  to  be  settled  that  a  street-railway  company  is 
bound  to  keep  in  repair  that  portion  of  the  street  used  by  it, 
even  in  the  absence  of  a  stipulation  in  its  charter  requiring 
it  to  do  so,  but  the  question  as  to  whether  it  is  compelled  to 
improve  the  street,  as  ordered  by  the  city,  in  the  absence  of 
a  contract  to  that  effect,  seems  to  be  in  some  doubt.  It  is 
undoubtedly  true  that  the  authorities  upon  this  question  are 
conflicting. 

Judge  Elliott,  in  his  valuable  work  on  roads  and  streets, 
after  a  careful  examination  of  the  authorities  upon  the  sub- 
ject, at  page  594,  says:  "  As  much  as  can  be  safely  aflBrmed 
in  the  present  state  of  the  decided  cases  is,  that  the  private 
corporation  is  bound  to  repair,  but  is  not  bound  to  improve. 

It  is  bound  to  restore,  but  is  not  bound  to  change It 

would  not,  as  we  interpret  the  rule  sustained  by  the  weight 
of  authority,  be  compelled  to  make  the  new  pavement,  but  it 
would  be  its  duty,  in  making  repairs  after  the  new  pavement 
was  laid,  to  make  them  to  correspond  to  the  new  pavement." 

The  conclusion  reached  by  Judge  Elliott,  as  stated  above, 
is  fully  warranted  by  the  authorities  cited  in  support  of  the 
text. 

By  section  5  of  the  original  charter  granted  to  the  Citizens' 
Street  Railway  Company  and  accepted  by  it,  that  company 
contracted  with  the  city  of  Indianapolis  to  bowlder  the  streets 
between  the  rails,  and  to  pave  or  otherwise  improve  the  street 
for  a  given  space  outside  its  rails.  If  this  section  was  still 
in  force,  the  case  would,  we  think,  be  free  from  difficulty. 
But  if  the  amendment  of  1878  was  a  valid  and  binding  ordi- 
nance, and  was  accepted  by  the  company,  section  5  of  the 
original  charter  does  not  now  exist,  being  merged  in  the 
amended  section.     It  is  to  be  inferred  from  the  amendment 
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above  referred  to,  that  the  company  under  the  original  char- 
ter had  constructed  in  the  city  two  systems  of  railway,  one 
Bouth  of  the  union  railway  tracks  and  one  north,  which  were 
wholly  disconnected.  The  city  was  desirous  of  having  these 
two  systems  connected,  and  of  limiting  the  fare  to  be  charged 
for  the  transportation  of  passengers  to  any  part  of  the  city  to 
five  cents,  and,  also,  that  the  company  should  construct, 
within  a  given  time,  certain  additional  lines  of  railway  named 
in  the  ordinance.  It  is  recited  in  the  amended  ordinance  that 
it  is  passed  by  the  common  council  and  board  of  aldermen  in 
consideration  that  the  company  will  comply  with  the  desire 
of  the  city  as  above  expressed. 

A  compliance  by  the  company  with  the  conditions  expressed 
in  the  ordinance  was,  we  think,  a  sufficient  consideration  for 
the  amended  ordinance,  and  when  it  was  accepted  by  the 
company,  and  its  conditions  complied  with,  it  became  a  bind- 
ing contract.  The  amount  of  tlie  consideration  was  a  ques- 
tion to  be  settled  by  the  contracting  parties,  and  is  a  matter 
over  which  the  courts,  in  the  absence  of  fraud,  have  no  con- 
trol. This  amended  section  5  provides,  as  we  have  seen,  that 
the  company  shall  keep  the  space  between  its  rails  and  two 
feet  on  the  outside  of  each  rail,  together  with  all  bridges  at 
the  crossing  of  gutters,  at  all  times,  in  good  repair,  and  omits 
the  provisions  contained  in  the  original  charter  that  the  com- 
pany should  bowlder  the  space  between  the  rails  of  the  track, 
and  pave  or  otherwise  improve  (as  the  street  may  be)  two 
feet  on  the  outside  of  each  rail.  The  contract  then  made  be- 
tween the  city  and  the  company  in  1878  was  a  contract  to 
repair,  and  not  a  contract  to  improve,  the  streets  upon  which 
the  railway  was  then  or  should  thereafter  be  laid.  The 
question  therefore  arises,  whether  the  city  of  Indianapolis 
possessed  the  power  to  pass  a  binding  ordinance,  in  the  year 
1884,  requiring  the  street-railway  company  to  pay  for  improv- 
ing the  streets  occupied  by  its  street-railway.  The  question 
here  presented  seems  to  have  been  carefully  considered,  not 
only  by  some  of  the  state  courts,  but  by  the  supreme  court  of 
the  United  States. 

In  the  case  of  Coast  Line  R,  R.  Co.  v.  Mayor  etc.,  30  Fed. 
Rep.  546,  the  question  involved  was  similar  to  the  one  now 
before  us. 

In  that  case  the  city  of  Savannah  liad  granted  to  the  Coast 
Line  Railroad  Company  the  right  to  lay  a  track  upon  a  cer- 
tain street  in  the  city  on  conditions  prescribed  in  an  ordi- 
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nance,  one  of  which  was  as  follows:  "In  the  event  of  paving 
by  the  city  of  the  whole  or  any  part  of  the  streets  used  by 
said  railroad  company,  the  portion  of  the  track  between  the 
rails  shall  be  paved  and  kept  in  good' order  and  thorough 
repair  by  the  company  at  its  own  expense  and  cost."  The 
ordinance  was  accepted  by  the  company.  The  legislature  of 
the  state  authorized  the  mayor  and  aldermen  of  the  city  to 
pave  the  streets,  and  by  section  2  of  the  act  granting  such 
authority,  it  was  provided  that  any  street-railroad  company 
having  tracks  running  through  the  streets  of  the  city  should 
be  required  to  macadamize  or  otherwise  pave,  as  the  mayor 
and  aldermen  should  direct,  the  width  of  its  tracks  and  three 
feet  on  each  side  of  every  line  of  track  then  in  use,  or  that 
might  thereafter  be  constructed  by  such  company.  Pursuant 
to  the  statute,  the  city  passed  an  ordinance  to  pave  Broughton 
Street,  upon  which  the  company  had  a  track,  with  asphalt, 
and  directed  the  company  to  pave,  not  only  between  its  rails, 
but  for  three  feet  on  each  side  of  the  rails,  and  the  company 
refusing  to  pave  otherwise  than  between  its  tracks,  the  city  laid 
the  additional  pavement  and  levied  upon  the  property  of  the 
company  for  payment  of  the  expense.  The  company  brought 
suit  for  an  injunction,  upon  the  ground  that  the  act  of  the 
legislature  under  which  the  city  acted  was  in  violation  of 
the  constitution  of  the  United  States,  as  it  impaired  the  obli- 
gation of  the  contract  embodied  in  the  ordinance  by  which 
the  company  had  been  granted  the  right  to  occupy  the  streets. 
It  was  held  by  the  court  that  the  provisions  of  the  ordinance 
requiring  the  company  to  pave  and  keep  in  good  and  thor- 
ough repair  the  portion  of  the  street  between  the  rails  of  its 
track,  was  the  limit  of  the  paving  to  be  done  by  the  company, 
and  that  the  obligation  to  do  this  amount  of  paving  was  as 
binding  on  the  city  as  it  was  upon  the  company,  and  that  the 
act  of  the  legislature  above  referred  to  impaired  the  obliga- 
tion of  this  contract,  and,  under  the  provisions  of  section  10, 
article  1,  of  the  constitution  of  the  United  States,  was  void. 

In  the  case  of  State  v.  Corriqan  etc.  Street  R'y  Co.,  85  Mo. 
263,  55  Am.  Rep.  361,  the  ordinance  which  conferred  upon 
the  company  the  right  and  privilege  of  using  the  streets  of 
the  city  for  a  horse-railway  contained  a  provision  which  re- 
quired the  railway  company  to  keep  and  maintain  the  space 
between  its  rails  and  for  two  feet  on  either  side  of  its  track, 
and  all  street  crossings  along  its  line,  in  good  repair.  It  was 
held  that  under  such  ordinance  the  company  could  not  be 
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compelled  to  reconstruct  the  street;  that  the  obligation  to  re- 
pair a  street  is  not  an  obligation  to  construct  thereon  a  new 
pavement.  It  was  further  held  that  the  city  could  not,  by  a 
subsequent  ordinance,  impose  on  the  company,  without  its 
consent,  the  additional  obligation  to  pave  the  street;  and  that 
a  subsequent  ordinance  attempting  to  impose  such  additional 
burden  could  not  be  sustained  on  the  ground  that  it  was  the 
proper  exercise  of  the  police  power  of  the  city. 

In  the  case  of  Chicago  v.  Sheldon,  9  Wall,  50,  the  city  of 
Chicago,  by  proper  ordinance,  granted  to  the  North  Chicago 
City  Railway  Company  a  charter  to  construct  its  railway 
upon  certain  streets  in  the  city  of  Chicago,  which  charter  con- 
tained the  following  provision:  "The  said  company  shall, 
as  respects  the  grading,  paving,  macadamizing,  filling,  or 
planking  of  the  streets,  or  parts  of  the  streets,  upon  which 
they  shall  construct  their  said  railways,  or  any  part  of  them, 
keep  eight  feet  in  width  along  the  line  of  said  railway  on  all 
the  streets  wherever  one  track  is  constructed,  and  sixteen  feet 
in  width  along  the  line  of  said  railway  where  two  tracks  are 
constructed,  in  good  repair  and  condition  during  all  the  time 
to  which  the  privileges  hereby  granted  to  said  company  shall 
extend,  in  accordance  with  whatever  order  or  regulation  re- 
specting the  ordinary  repairs  thereof  may  be  adopted  by  the 
common  council  of  said  city." 

It  was  held  by  the  supreme  court  of  the  United  States,  the 
court  of  last  resort  upon  questions  of  the  kind  we  are  now 
considering,  that  under  this  charter  the  company  could  not 
be  held  liable  for  improvements  made  on  the  streets  occupied 
by  its  railway,  and  that  its  obligation  could  only  be  extended 
to  the  duty  of  repairing  the  streets  after  they  had  been  im- 
proved by  the  city. 

In  the  case  of  State  v.  Corrigan  etc.  Street  R'y  Co.,  85  Mo. 
263,  55  Am.  Rep.  361,  the  court,  in  speaking  of  the  distinction 
between  constructing  a  street  and  keeping  the  same  in  repair, 
says:  "The  obligation  to  repair  a  street  is  one  thing,  and  the 
obligation  to  reconstruct  a  street  is  another  and  different  thing. 
To  repair  a  thing  is  to  restore  it  to  a  sound  state  after  decay, 
injury,  dilapidation,  or  partial  destruction.  To  reconstruct  is 
to  construct  or  build  again.  One  who  only  assumes  an  obli- 
gation to  repair  a  house  could  not  be  required  to  tear  it  down 
and  rebuild  it." 

Following  these  authorities,  we  are  constrained  to  hold  that 
the  Citizens*  Street  Railway  Company,  under  the  amended 
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charier  of  1878,  fould  not  have  been  compelled  to  pay  assess- 
ments for  street  improvements. 

Withoiit  torturing  the  language  used,  and  holding  that  the 
words  "  repair,"  "  construct,"  and  "  rebuild  "  are  synony- 
mous, and  thus  putting  ourselves  in  conflict  with  all  the  au- 
thorities upon  the  subject,  we  cannot  reach  the  conclusion 
that  the  appellee,  which  succeeded  to  the  rights  of  the  Citi- 
zu:is'  Street  Railway  Company,  is  liable  under  this  charter 
to  be  assessed  for  the  expense  of  paving  or  repaving  the 
streets  of  the  city  of  Indianapolis. 

The  conclusion  here  reached  is  not  in  conflict  with  the  case 
of  Pennsylvania  R.  R.  Co.  v.  Miller,  132  U.  S.  75.  In  that 
case  the  company  obtained  its  charter  from  the  state  at  a 
time  when  such  corporations,  under  the  constitution  of  the 
state,  were  liable  for  property  actually  taken  in  the  construc- 
tion of  their  railways,  but  were  not  liable  for  consequential 
damages.  Subsequently,  the  constitution  of  the  state  was  so 
amended  as  to  render  such  corporations  liable  for  consequen- 
tial damages.  It  was  held  that  the  company  had  no  such 
contract  with  the  state  of  Pennsylvania  as  exempted  it  from 
the  operation  of  this  constitutional  amendment;  that  it  took 
its  charter  subject  to  the  general  laws  of  the  state,  and  sub- 
ject to  such  changes  as  might  be  made  therein,  and  to  such 
changes  as  might  be  made  in  the  provisions  of  the  constitution. 

It  seems  plain  to  us  that  there  is  a  broad  distinction  be- 
tween the  principle  announced  in  that  case  and  the  case 
before  us,  where  the  appellee  has  an  express  contract  limiting 
its  liability  to  the  expense  of  keeping  that  part  of  the  streets 
used  by  it  in  repair,  and  exempting  it  from  the  burden  of  im- 
proving the  streets.  That  such  a  -contract  as  the  one  before 
us  is  binding  on  the  city  is  abundantly  established  by  the 
authorities  above  cited. 

In  the  second  paragraph  of  the  complaint  the  appellant 
alleged,  substantially,  that  the  ordinance  of  1888,  above  set 
out,  was  presented  to  the  common  council  and  board  of  alder- 
men of  the  city  of  Indianapolis,  and  while  the  same  was  un- 
der consideration,  in  order  to  induce  the  city  to  accept  and 
pass  the  same,  and  as  the  consideration  moving  from  the  ap- 
pellee to  the  city  therefor,  the  appellee  then  and  there  prom- 
ised and  agreed  with  the  city  that  if  it  would  pass  the 
ordinance  as  presented,  the  appellee  would  accept,  and  did 
then  and  there  accept,  and  become  bound  by  the  ordinance  of 
1884,  above  referred  to,  and  that  in  consideration  of  said 
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promise,  acceptance,  and  agreement,  the  council  and  board  of 
aldermen  did  then  and  there  pass  the  ordinance,  and  upon 
no  other  consideration. 

Substantially  the  same  allegations  are  contained  in  the  first 
paragraph  of  the  complaint,  except  that  in  this  paragraph  it 
is  alleged  that  the  appellee,  to  induce  the  city  to  accept  and 
pass  the  ordinance  of  1888,  represented  to  the  city  that  by  the 
terms  of  said  ordinance  it  was  bound  to  comply  with  the  or- 
dinance of  1884,  and  that  the  city  acted  upon  this  representa- 
tion and  construction,  and  passed  the  same. 

These  allegations,  on  motion  of  the  appellee,  were  struck 
out  by  the  court,  and  this  ruling  is  assigned  as  error. 

As  we  have  seen,  the  ordinance  of  1888,  as  well  as  all  other 
ordinances  granting  rights  to  the  company,  constitutes  a  con- 
tract between  the  city  and  the  company. 

There  is  no  disagreement  among  counsel  as  to  the  general 
rule  that  parol  evidence  will  not  be  received  to  vary,  contra- 
dict, add  to,  or  to  subtract  from  the  terms  of  a  written  con- 
tract. Nor  is  it  controverted  that  the  ordinance  of  1888 
constitutes  a  written  contract  between  the  city  and  the  ap- 
pellee. 

The  controversy  relates  to  exceptions  to  the  general  rule, 
and  as  to  whether  the  case  before  us  falls  within  any  of  the 
exceptions. 

It  is,  substantially,  agreed  that  one  of  the  exceptions  to  the 
general  rule  is  that  found  in  Stephen's  Digest  of  Evidence, 
art.  90,  p.  161,  namely,  that  where  the  existence  of  any  sepa- 
rate oral  agreement  is  alleged  as  to  any  matter  on  which  a 
document  is  silent,  and  which  is  not  inconsistent  with  its 
terms,  if  from  the  circumstances  of  the  case  the  court  infers 
that  the  parties  did  not  intend  the  document  to  be  a  complete 
and  final  statement  of  the  whole  transaction  between  them, 
such  oral  agreement  may  be  proven. 

It  is  affirmed  by  the  appellant  that  the  case  before  us  falls 
within  this  exception,  while  the  appellee  denies  it. 

In  the  case  of  Welz  v.  Rhodius,  87  Ind.  1,  44  Am.  Rep.  747, 
the  question  now  under  consideration  was  very  fully  consid- 
ered. The  doctrine  as  announced  in  that  case,  however,  has 
been  so  far  modified  by  later  decisions  of  this  court  that  it  is 
not  now,  upon  the  subject  we  are  considering,  to  be  regarded 
as  unquestioned  authority:  Singer  Mfg.  Co.  v.  Forsyth,  108 
Ind.  334;  Diven  v.  Johnson,  117  Ind.  512;  Connnt  v.  National 
State  Bank,  121  Ind.  323;  Carr  v.  Hays,  110  End.  408. 
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In  the  case  of  Conant  v.  National  State  Bajih,  121  Ind.  823, 
it  was  said  by  this  court:  "It  is  true  that  the  actual  consider- 
tion  of  a  contract  may  be  shown  by  parol  evidence,  but  it  is 
not  true  that  where  the  acts  that  a  party  agrees  to  perform  are 
expressly  and  specifically  set  forth,  it  may  be  shown  by  parol 
evidence  that  he  agreed  to  do  other  things.  Where  the  writ- 
ing states  specifically  the  acts  which  the  parties  are  to  perform, 
no  other  acts  can  be  proved  by  parol  except  in  cases  of  fraud 
or  mistake." 

So  in  the  case  of  PicJcett  v.  Green,  120  Ind.  584,  it  was  de- 
cided that  where  the  contract  is  complete  upon  its  face,  a  stip- 
ulation as  to  the  consideration  becomes  contractual,  and  that 
where  there  is  an  express  and  positive  promise  to  pay  a  stipu- 
lated consideration,  the  general  rule  applies,  and  the  consid- 
eration expressed  can  no  more  be  varied  by  parol  than  any 
other  part  of  the  contract.  See  also  Reisterer  v.  Carpenter,  124 
Ind.  30. 

These  authorities  must  now  be  considered  as  the  law  in  this 
state,  and  in  so  far  as  they  conflict  with  the  case  of  Welz  v. 
Rhodius,  87  Ind.  1,  44  Am.  Rep.  747,  that  case  must  be  re- 
garded as  overruled. 

The  action  of  the  circuit  court  in  striking  out  the  allega- 
tions above  referred  to,  judged  by  these  cases,  was  not  erro- 
neous. The  city  of  Indianapolis,  by  the  ordinance  of  1888, 
granted  to  the  appellee  all  the  rights,  privileges,  and  fran- 
chises before  that  time  possessed  by  the  Citizens'  Street  Rail- 
way Company,  and  in  consideration  of  such  grant,  the  appellee 
assumed  all  the  obligations  and  duties  resting  upon  that  com- 
pany. 

If  the  Citizens'  Street  Railway  Company  was  not  bound  by 
the  ordinance  of  1884  it  imposed  no  duty  upon  it,  and  to 
permit  the  appellant  to  allege  and  prove  by  parol  that  the 
appellee  assumed  the  burdens  imposed  by  that  ordinance 
would  be  to  permit  it  to  prove  that  the  appellee  agreed  to  do 
something  in  addition  to  what  is  expressed  in  the  contract  as 
an  additional  consideration  for  the  ordinance  of  1888.  As  we 
have  seen,  this  cannot  be  permitted. 

Finally,  it  is  contended  by  the  appellant  that  the  appellee 
is  estopped  from  denying  the  validity  of  the  assessment  for 
the  collection  of  which  this  suit  is  prosecuted,  by  reason  of 
standing  by  and  making  no  objection  to  the  improvement 
until  the  same  was  completed. 

It  has  often  been  held  by  this  court  that  where  the  owner  of 
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property  liable  to  assessment  for  street  improvements  stands 
by  and  makes  no  objection  to  improvements  whicb  benefit  his 
property,  he  is  estopped  from  denying  the  authority  by  which 
such  improvements  were  made,  and  will  be  held  to  pay  assess- 
ments made  in  aid  of  the  improvement:  City  of  Lafayette  v. 
Fowler,  34  Ind.  140;  Hellenkamp  v.  City  of  Lafayette,  30  Ind. 
192;  Palmer  v.  Stumph,  29  Ind.  329;  Martindale  v.  Palmer^  52 
Ind.  411. 

Where  a  railroad  company  is  liable  to  be  assessed  for  such 
improvements,  it  will  likewise  be  estopped  if  it  stand  by  and 
Bee  the  improvements  made  without  objection:  City  of  New  Ha- 
ven  v.  Fair  Haven  etc.  R.  R.  Co.,  38  Conn.  422;  9  Am.  Rep.  399. 

We  have  no  doubt  that  such  is  the  law  in  all  cases  where 
the  owner  of  property  liable  to  be  assessed  stands  by  and 
without  objection  sees  improvements  made  which  benefit  hia 
property. 

The  doctrine  annouced  in  the  cases  cited,  as  stated  therein, 
rests,  in  a  measure,  upon  statutory  provisions  to  the  effect  that 
no  inquiry  shall  be  made  into  questions  of  fact  arising  prior 
to  the  time  the  contract  is  entered  into  for  the  improvement, 
it  being  held  that  the  property-owner,  after  allowing  the  im- 
provement to  proceed  without  objection,  should  be  held  to 
have  waived  all  irregularities,  if  any  existed,  in  the  manner 
of  ordering  the  improvement  and  letting  the  contract.  Inde- 
pendent of  the  statutes  upon  the  subject,  it  is  probably  true 
that  a  property-owner  whose  property  is  subject  to  assessment 
for  street  improvement,  who  sees  improvements  made  which 
benefit  his  property,  upon  the  faith  that  his  property  shall 
bear  a  part  of  the  expense,  and  does  not  object  to  such  im- 
provement, would  be  estopped  upon  equitable  grounds  from 
denying  his  liability. 

In  this  case,  however,  the  property  of  the  appellee,  as  we 
have  seen,  was  not  subject  to  assessment  for  street  improve- 
ments. 

The  city  had  the  right  to  make  the  improvement  described 
in  the  complaint,  and  the  appellee  had  no  right  to  object 
thereto. 

It  was  its  duty  to  adjust  its  track  in  such  a  manner  as  to 
conform  to  the  street  in  its  improved  condition.  It  does  not 
appear  that  the  appellee  omitted  to  do  anything  wliich  it  had 
the  right  or  which  was  its  duty  to  do,  or  that  it  did  anything 
which  it  was  not  in  duty  bound  to  perform.  Such  a  case  we 
do  not  think  falls  witliin  the  authorities  above  cited. 
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In  our  opinion,  the  appellee  is  not  estopped  from  denying  its 
liability  for  the  assessment  sought  to  be  recovered  in  this  case. 

Impressed  with  the  importance  of  the  questions  involved 
in  this  case,  we  have  given  them  each  a  careful  and  laborious 
consideration,  and  feel  warranted  in  saying  that  there  is  no 
error  in  the  record  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed. 

Coffey,  J.  A  petition  for  a  rehearing  has  been  filed  in 
this  case,  supported  by  an  able  brief,  in  which  it  is  contended 
that  the  opinion  heretofore  handed  down  is  in  conflict  with 
the  opinion  of  the  supreme  court  of  the  United  States  in  the 
case  of  Sioux  City  Street  R'y  Co.  v.  Sioux  City,  138  U.  S.  98, 
decided  sixteen  days  after  the  opinion  in  this  case  was  ren- 
dered. We  have  given  the  case  referred  to  a  careful  consid- 
eration, and  have  reached  the  conclusion  that  it  in  no  wise 
conflicts  with  the  opinion  heretofore  rendered  by  this  court  in 
the  case  at  bar. 

It  appears  from  the  case  cited  that  the  code  of  the  state  of 
Iowa  contains  the  following  provision:  — 

"  Sec.  1090.  The  articles  of  incorporation,  by-laws,  rules, 
and  regulations  of  corporations  hereafter  organized  under 
the  provisions  of  this  title,  or  whose  organizations  may  be 
adopted  or  amended  hereunder,  shall,  at  all  times,  be  subject 
to  legislative  control,  and  may  be,  at  any  time,  altered, 
abridged,  or  set  aside  by  law,  and  every  franchise  obtained, 
used,  or  enjoyed  by  such  corporation  may  be  regulated,  with- 
held, or  be  subject  to  conditions  imposed  upon  the  enjoyment 
thereof,  whenever  the  general  assembly  shall  deem  necessary 
for  the  public  good." 

The  Sioux  City  Railway  Company  obtained  a  charter  from 
Sioux  City  to  construct  a  street-railway,  binding  itself  to 
pave  the  streets  used  for  that  purpose,  between  the  rails. 
Subsequently,  the  general  assembly  of  that  state  passed  an 
act  requiring  street-railway  companies  to  pave  not  only  be- 
tween the  rails,  but  also  one  foot  outside  the  rails.  The  ques- 
tion for  decision  in  the  case  involved  the  power  of  the  state 
of  Iowa  to  impose  this  new  burden  on  the  street-railway  com- 
pany, the  contention  of  the  company  being,  tliat  its  charter 
constituted  a  contract  between  it  and  the  city  which  could 
not  be  impaired  by  a  legislative  enactment  without  its  con- 
sent.    Upon  the  subject  of  this  contention,  the  court  said: 
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*'  Under  section  1090  of  the  Iowa  code,  the  legislature  had 
the  power  not  only  to  repeal  and  amend  the  articles  of  incor- 
poration of  the  company,  but  to  impose  any  conditions  upon 
the  enjoyment  of  its  franchise  which  the  general  assembly 
might  deem  necessary  for  the  public  good.  The  reservation 
of  this  power  was  a  condition  of  the  grant.  The  city  council 
could  make  no  arrangement  with  the  company  which  would 
not  be  subject,  under  that  section,  to  the  superior  power  of  the 
general  assembly No  question  can  arise  as  to  the  im- 
pairment of  the  obligation  of  a  contract,  when  the  company 
accepted  all  of  its  corporate  powers  subject  to  the  reserved 
power  of  the  state  to  modify  its  charter,  and  to  impose  addi- 
tional burdens  upon  the  enjoyment  of  its  franchise." 

It  will  thus  be  seen  that  the  question  involved  in  the  case 
cited  was  quite  different  from  the  questions  involved  in  thi» 
case.  In  that  case  the  whole  question  turned  upon  the  power 
of  the  state  of  Iowa  under  the  powers  reserved  by  the  section 
of  its  code  set  out  above,  while  there  is  no  question  of  re- 
served powers  involved  in  the  case  now  before  us. 

That  the  states  or  municipalities  to  which  the  powers  of 
the  state  in  that  respect  have  been  delegated  may  contract 
away  the  right  to  tax,  in  a  given  case,  seems  to  be  settled  by 
the  decisions  of  the  supreme  court  of  the  United  States: 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650, 
and  authorities  cited. 

Pursuant  to  the  request  contained  in  the  petition  for  a  re- 
hearing, we  have  again  gone  over  the  questions  involved  in 
this  case,  and  feel  that  there  is  no  error  in  the  opinion  here- 
tofore handed  down.  

Street-kailway  Corporations,  Rights,  Duties,  and  Obligations  or, 
WITH  Respect  to  the  Streets.  — Relative  Rights  of  Street-cars,  Pedesti-iam, 
and  Other  Vehicles.  —  A  street-railway  company  has  no  exclusive  right  to  the 
use  of  a  public  street  in  which  its  tracks  are  laid.  It  has  only  an  equal  right 
with  the  traveling  public  to  the  use  of  the  street.  As  its  cars  can  run  only 
on  tlie  railroad  track,  when  an  ordinary  vehicle  meets  a  car  on  the  track,  the 
vehicle  must  give  way  to  the  car.  But  the  grant  of  a  franchise  to  a  street- 
railway  company  is  not  intended  to  exclude  ordinary  vehicles _from  using  any 
part  of  the  street:  Redfield'a  Lead.  Am.  R'y  Cas.  622;  Shea  v.  Potrero  etc. 
R.  R.  Co.,  44  Cal.  414;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  45  Barb.  138;  Gulf  City 
St.  R'y  Co.  V.  Galveston  City  R'y  Co.,  65  Tex.  502;  Hodjes  v.  Baltimore  etc.  R'y 
Co.,  58  Md.  603.  A  traveler  on  a  city  street  has  the  right  to  drive  his  ve- 
hicle either  upon  or  across  the  track  of  a  street-railway  company.  The  only 
limitation  of  this  right  is,  that  he  must  not  unnecessarily  interfere  with  the 
passage  of  the  cars:  Adolph  v.  Central  Park  etc.  R.  R.  Co.,  65  N.  Y.  554;  76i 
N.  Y.  530. 
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A  foot-passenger  is  entitled  to  walk  on  the  street-railroad  track  on  a 
pablic  street,  using  reasonable  care  and  prudence  to  avoid  injuries.  But  he 
is  not  required  to  abandon  the  track  in  order  to  avoid  possible  injuries  that 
may  result  from  the  carelessness  of  the  company;  and  if  he  is  injured  by 
the  carelessness  of  the  company  while  walking  on  the  track,  the  fact  that 
he  might  have  walked  by  the  side  of  the  track  is  not  contributory  negli- 
.gence  on  his  part:  <S'/tea  v.  Potrero  etc.  R.  R.  Co.,  44  Cal.  414.  In  deliver- 
ing the  opinion  of  the  court  in  this  case,  Rhodes,  J.,  said:  "The  tenth 
instruction  requested  by  the  defendant,  and  refused  by  the  court,  is  to  the 
effect  that  if  there  was  a  roadway  in  the  street,  to  the  west  of  the  railroad 
track,  upon  which  the  plaintiff  might  have  walked;  that  if  the  plaintiff 
knew  of  such  way,  and  failed  to  use  it;  that  if  he  knew,  or  had  reason  to 
know,  that  he  might  meet  with  danger  while  walking  on  the  railroad  track, 
and  still  continued  to  walk  thereon  until  the  injury  occurred,  —  he  was 
guilty  of  contributory  negligence.  If  this  be  law,  then  the  public  have  not 
the  same  right  to  travel  along  a  street,  and  every  part  of  it,  on  foot,  or  in 
their  own  vehicles,  that  a  railroad  company  has  to  run  its  cars  along  the 
atreet;  for  if  a  person,  while  walking  or  driving  along  the  track  of  a  rail- 
road in  a  street,  is  injured  by  a  street-car,  which  was  being  propelled  with- 
out any  care  or  prudence,  is  denied  all  relief  for  the  sole  reason  that  he 
might  have  walked  or  driven  along  the  side  of  the  railroad  track,  then  such 
person  has  not  an  equal  right  with  the  railroad  company  to  the  use  of  one 
portion  of  the  street.  That  construction  of  the  law  would  virtually  give 
the  railroad  company  an  exclusive  right  to  the  use  of  the  portion  of  the 
street  upon  which  its  track  was  laid.  The  company,  however,  as  we  under- 
«tand  the  law,  has  only  an  equal  right  with  the  traveling  public  to  the  usa 
of  the  street." 

To  What  Extent  Public  Highways.  —  It  must  not,  however,  be  supposed 
that  street-railways  are  in  themselves  public  highways,  within  the  meaning 
of  the  ordinary  laws  regulating  the  use  of  highways.  They  are  private 
roads  of  their  owners,  for  the  accommodation  of  the  public  and  for  the 
owner's  profit,  on  which  no  one  but  the  owner  may  run  cars:  1  Rorer  on 
Railways,  3;  Whitaker  v.  Eighth  Ave.  R.  R.  Co.,  51  N.  Y.  295.  And  a  street- 
railway  company  has  the  right  to  exclude  competing  vehicles  from  the 
habitual  and  continuous  use  of  its  tracks:  Citizens'  Coach  Co.  v.  Camden 
H.  R.  R.  Co.,  33  N.  J.  Eq.  267;  36  Am.  Rep.  542. 

Intbeest  op  Street-railway  Company  in  Street,  Nature  of.  —  A 
street-railway  company,  by  laying  its  rails  in  the  streets  of  a  city  under 
authorization  of  the  municipal  authorities,  acquires  an  interest  in  the  soil 
of  the  street,  and  this  interest  is  real  property:  Appeal  of  N.  B.  <&  M.  R.  R. 
Co.,  32  Cal.  499;  City  of  New  Haven  v.  Fair  Haven  etc.  R.  R.  Co.,  38  Conn. 
422.  Such  interest  may  be  assessed  and  taxed  as  real  estate:  Appeal  Tax 
Ct.  of  Baltimore  v.  Western  Md.  R.  R.  Co.,  50  Md.  274;  it  is  capable  of 
being  enhanced  in  value  by  the  widening  of  the  street,  and  may  be  assessed 
for  that  purpose:  Appeal  of  N.  B.  Jk  M.  R.  R.  Co.,  32  Cal.  499;  and  it  may 
also  be  assessed  for  the  expense  of  paving  the  street:  City  of  New  Haven 
V.  Fair  Haven  etc.  R.  R.  Co.,  38  Conn.  422;  and  for  street  improvements 
generally:  Schmidt  v.  Market  St.  etc.  R.  R.  Co.,  90  Cal.  37.  The  rails  laid 
in  the  street  by  a  railroad  company  are  the  property  of  the  company,  and 
the  use  of  them  by  another  railroad  company,  either  constantly  or  at  irregu- 
lar intervals,  is  an  appropriation  of  such  property,  and  illegal:  Jersey  City 
R.  R.  Co.  V.  Jersey  City  H.  R.  R.  Co.,  20  N.  J.  Eq.  61.  A  grant  by  a  mu- 
jxicipal  corporation  to  a  railway  company  of  a  right  of  way  through  certain 
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streets  of  the  municipality,  with  the  right  to  construct  its  road  thereon,  is 
a  franchise  which  may  be  mortgaged  and  pass  to  the  purchaser  at  a  sale- 
under  foreclosure:  New  Orleans  etc.  R.  R.  Co.  v.  Delamore,  114  U.  S.  501» 
And  where  a  street-railway  company  has,  by  contract  with  a  city,  acquired 
a  right  in  not  having  a  similar  railway  on  certain  other  streets  running 
parallel  with  its  road,  this  right  is  property,  in  the  sense  of  the  eminent- 
domain  law,  which  may  be  taken  for  the  use  of  a  new  company,  where  the 
public  necessity  so  requires:  Metropolitan  City  R'y  Co.  v.  Chicago  etc.  R'y  Co., 
87  111.  317.  But  a  atreet-railway  company  cannot  be  authorized  to  appro- 
priate a  public  street  unless  such  street  has  been  legally  established  in  some 
mode  prescribed  by  statute:  Burns  v.  Multnomah  R'y  Co.,  15  Fed.  Rep.  177. 

Right  of  Wat.  —  A  street-railway  company  is  entitled  to  the  right  of 
way,  or  right  of  the  road,  on  its  own  tracks,  over  other  vehicles  or  persona- 
using  the  street,  whether  its  cars  meet  them  going  in  opposite  direction* 
or  overtake  them  going  in  the  same  direction  at  a  rate  of  speed  that  would 
delay  the  cars:  State  v.  Foley,  31  Iowa,  527;  Began  v.  Eighth  Ave.  R.  R.  Co.y 
15  N.  Y.  380;  Adolph  v.  Central  Park  etc.  R.  R.  Co.,  65  N.  Y.  554;  76  N.  Y. 
530;  Commonwealih  v.  Temple,  14  Gray,  69;  Metropolitan  R.  R.  Co.  v.  Quincy 
R.  R.  Co.,  12  Allen,  262;  Jersey  City  etc.  R.  R.  Co.  v.  Jersey  City  etc.  H.  R'y 
Co.,  20  N.  J.  Eq.  61.  But  at  street  crossings  the  right  of  a  street-railway 
company  to  the  street,  and  its  right  to  the  use  thereof  in  respect  to  other 
vehicles,  are  precisely  the  same  as  those  of  such  other  vehicles:  Buhrena  v. 
Dry  Dock  etc  R.  R.  Co.,  53  Hun,  571. 

Right  ov  Onb  Street-railway  Company  to  Use  Track  of  Another.  — 
One  street-railway  company  has  no  right  to  use  the  tracks  of  another  such 
company  for  the  transportation  of  passengers  in  cars,  unless  authorized  by  the 
latter  company  or  by  act  of  the  legislature:  Metropolitan  R.  R.  Co.  v.  Quincy 
R.  R.  Co.,  12  Allen,  262.  But  where  the  legislature  has  permitted  a  grant 
to  a  street-railway  company  to  run  over  certain  streets,  it  has  the  power  to 
grant  similar  privileges  to  another  company,  and  to  permit  the  latter  to  run 
upon,  intersect,  or  use  any  portion  of  the  tracks  already  laid,  on  condition  of 
making  compensation  to  the  first  grantee,  if  the  parties  cannot  agree:  Sixth 
Ave.  R.  R.  Co.  v.  Kerr,  45  Barb.  138;  St.  Louis  etc.  R.  R.  Co.  v.  Southern  R'y 
Co.,  105  Mo.  577.  And  where  a  street-railway  company  accepts  the  provis- 
ions of  a  city  charter  providing  that  any  such  company  shall  have  the  right 
to  run  its  cars  over  the  track  by  paying  just  compensation  therefor,  such 
acceptance  creates  a  binding  contract:  Union  D.  R.  R.  Co.  v.  Southern  R'y 
Co.,  105  Mo.  562.  Where  two  corporations  are  each  authorized  to  construct 
a  street-railway,  and  power  is  given  to  one  company  to  lay  down  a  particu- 
lar route,  on  condition  that  the  other  shall  have  the  joint  use  of  it,  on  cer- 
tain terms,  the  company  for  whose  benefit  this  condition  is  imposed  has  a 
rested  right  to  such  use,  which  the  other  company  cannot  impair:  Jersey 
Vity  etc.  H.  R.  R.  Co.  v.  Jersey  City  etc.  R.  R.  Co.,  21  N.  J.  Eq.  550.  And 
where  a  street-railway  company  is  authorized  to  construct  a  railroad  in  cer- 
tain streets  upon  condition  that  it  will  permit  another  company  to  run  its 
cars  on  part  of  the  road,  upon  compensation  to  be  prescribed  by  the  city 
authorities,  it  does  not  acquire  an  exclusive  right  to  use  the  route  on  which 
it  constructs  its  road,  and  an  injunction  will  not  be  granted  to  restrain  a 
company  which  has  tendered  to  it  the  amount  prescribed  by  the  city  coun- 
cil as  compensation,  but  which  it  has  refused,  without  proof  that  the  sum 
tendered  was  inadequate:  Kinsman  St.  R.  R.  Co.  v.  Broadway  dk  N.  8t, 
R.  R.  Co.,  36  Ohio  St.  239. 

Section  499  of  the  Civil  Code  of  California  provides  that  "two  corpora- 
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tions  may  be  permitted  to  use  the  same  street,  each  paying  an  equal  portion 
for  the  construction  of  the  track;  but  in  no  case  must  two  railroad  corpora- 
tions occupy  and  use  the  same  street  or  track  for  a  distance  of  more  than 
five  blocks."  A  city  ordinance  granting  the  right  to  lay  down  a  railroad 
track  in  a  street  for  more  than  five  blocks,  where  another  already  exists,  is 
void:  People  v.  jRich,  54  Cal.  74;  Omnibus  R.  R.  Co.  v.  Baldioin,  57  Cal.  160. 
The  provisions  of  this  section  as  to  the  amount  of  compensation  control,  in 
reference  to  street-railroads,  and  prevail  over  the  general  provisions  of  the 
code  respecting  the  assessment  of  compensation  and  damages  in  case  of  the 
intersection  of  one  railroad  by  another:  Pacific  R'y  Co.  v.  Wade,  91  Cal.  441;. 

One  street-railway  company  cannot  prevent  another  similar  company  from 
crossing  its  track,  provided  the  crossing  is  eflFected  with  as  little  damage 
as  may  be:  Market  St.  R'y  Co.  v.  Central  R'y  Co.,  51  Cal.  583. 

Right  to  Maintain  Switches  and  Turn-outs.  —  A  street-railway  eom« 
pany,  authorized  by  its  charter  to  construct  switches,  turn-outs,  and  side- 
tracks on  the  streets  along  the  line  of  its  road,  has  the  right  to  lay  down  and 
maintain  them,  where  their  use  and  construction  are  shown  to  be  necessary; 
and  it  can  only  be  liable  to  adjoining  owners  of  land  where  it  exercises  the 
power  granted  to  it  without  due  care  and  skill,  or  in  case  of  some  miscon- 
duct or  negligence  on  its  part:  Carson  v.  Central  R.  R.  Co.,  35  Cal.  325.  But 
-a  street-railway  company  has  no  right  to  unreasonably  use  a  street  in  a  city 
for  storing  and  switching  cars  to  the  special  injury  of  an  abutting  owner, 
and  if  it  does  so,  such  owner  may  maintain  an  action  against  it  for  such  in- 
jury, although  the  fee  of  the  street  is  in  the  city:  Mahady  v.  Bushwick  R.  R. 
Co.,  91  N.  Y.  148. 

Right  to  Construct  Railway  in  Street  without  Compensation  to 
Abu'iting  Land-owners.  —  It  is  now  generally  held  in  all  the  states  of 
the  Union,  that  a  street-railway  company,  duly  authorized  by  municipal  or 
legislative  authority,  may  construct  and  operate  its  road  upon  the  streets  of 
a  city  for  the  carriage  of  passengers  only,  where  the  grade  of  the  street  is 
not  interfered  with,  without  making  any  additional  compensation  to  the 
owners  of  the  adjoining  land.  Such  roads,  properly  constructed  and  oper- 
ated, are  regarded  merely  as  new  and  improved  methods  of  transit,  and  not 
as  imposing  any  additional  burden  or  servitude  upon  the  land  taken  for 
streets  and  highways:  Finch  v.  Riverside  etc.  R'y  Co.,  87  Cal.  597;  Elliott  v. 
Fair  Haven  <Se  W.  R.  R.  Co.,  32  Conn.  579;  Randall  v.  Jacksonville  St.  R.  R. 
Co.,  19  Fla.  409;  Eichels  v.  Evansville  St.  Ry  Co.,  78  Ind.  261;  41  Am.  Rep. 
561;  Briggs  v.  Lewiston  etc.  R.  R.  Co.,  79  Me.  363;  1  Am.  St.  Rep.  316; 
Hiss  V.  Baltimore  etc.  R'y  Co.,  52  Md.  242;  36  Am.  Rep.  371;  Hodges  v.  Bal- 
timore etc.  R'y  Co.,  58  Md.  603;  Attorney-General  v.  Metropolitan  R.  R.  Co., 
125  Mass.  515;  28  Am.  Rep.  264;  Commonwealth  v.  Temple,  14  Gray,  75; 
Orand  Rapids  etc.  R.  R.  Co.  v.  Heisel,  38  Mich.  62;  Hinchman  v.  Paterson  H. 
R.  R.  Co.,  17  N.  J.  Eq.  75;  86  Am.  Dec.  252;  Jersey  City  etc.  R.  R.  Co.  v. 
Jersey  City  etc.  H.  R.  R.  Co.,  20  N.  J.  Eq.  61;  Citizens'  Coach  Co.  v,  Camden 
H.  R.  R.  Co.,  33  N.  J.  Eq.  267;  36  Am.  Rep.  542;  Cincinnati  etc.  St.  R'y  Co. 
v.  Cumminsville,  14  Ohio  St.  523;  Smith  v.  Street  R.  R.  Co.,  87  Tenn.  626; 
Texas  etc.  R'y  Co.  v.  Rosedale  St.  R'y  Co.,  64  Tex.  80;  53  Am.  Rep.  739; 
HohaH  V.  Milwaukee  City  R.  R.  Co.,  27  Wis.  194;  9  Am.  Rep.  461;  2  Wood 
on  Railroads,  739;  and  in  Newell  v.  Minneapolis  etc.  R'y  Co.,  35  Minn.  112, 
59  Am.  Rep.  303,  it  was  held  that  the  public  autliorities  of  a  city  may 
authorize  the  construction  and  operation  of  a  railway  for  passengers  in  a 
city  street,  without  compensation  to  adjacent  lot-owners,  although  the  rail- 
way is  operated  by  steam-motors,  and  is  used  also  to  transport  passengers 
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from  its  terminus  in  the  city  to  a  point  eighteen  miles  outside  the  city;  but 
see  contra,  Stanley  v.  City  of  Davenport,  54  Iowa,  463;  Street  K'y  Co.  v.  Doyle, 
88  Tenn.  747;  17  Am.  St.  Rep.  933;  Hussner  v.  Brooklyn  City  R.  R.  Co.,  114 
N.  Y.  433;  11  Am.  St.  Rep.  679;  Theobold  v.  Louisville  etc.  R'y  Co.,  66 
Miss.  279;  14  Am.  St.  Rep.  6(54.  Tiie  use  of  the  street  by  street-cars  pro- 
pelled by  electricity  is  not  the  imposition  of  an  additional  burden  requiring 
compensation:  Halsey  v.  Rapid  Transit  R'y  Co.,  47  N.  J.  Eq.  380;  Hudson 
R.  Tel.  Co.  V.  Watervliet  etc.  R.  R.  Co.,  56  Hun,  67;  Lockhart  v.  Craig  St.  R'y 
Co.,  139  Fa.  St.  419;  Taggart  ▼.  Newport  St.  R'y  Co.,  Sup.  Ct.  R.  I.,  Jan. 
18,  1890.  But  a  street-railway  company  has  no  right  to  lay  a  horse-railway 
in  a  city  street  solely  as  a  freight-transfer  track  between  two  steam-rail- 
ways, without  compensation  to  the  adjoining  laud-owners:  Carli  v.  Stillvoater 
St.  R'y  «fc  T.  Co.,  28  Minn.  373;  41  Am.  Rep.  290. 

Elevated  Railway  in  Street.  —  In  New  York  it  is  held  that  the  erec- 
tion and  operation  of  an  elevated  railway  in  a  street  is  inconsistent  with  the 
nse  of  the  street,  and  as  to  owners  of  lots  conveyed  to  them  with  covenants 
to  keep  the  streets  open  forever,  is  a  taking  of  private  property  within  the 
meaning  of  the  constitution.  Such  owners  possess  an  easement  of  light,  air, 
and  access  to  and  from  the  adjacent  streets,  of  which  they  cannot  be  de- 
prived without  compensation:  Story  v.  New  York  Elevated  R.  R.  Co.,  90 
N.  Y.  122;  43  Am.  Rep.  146;  Pond  v.  Metropolitan  etc.  R'y  Co.,  112  N.  Y. 
186;  8  Am.  St.  Rep.  734;  Jn  re  Petition  of  N.  Y.  etc.  R.  R.  Co.,  36  Hun,  427; 
Olover  V.  Manhattan  R'y  Co.,  66  How.  Pr.  77;  Matlage  v.  New  York  etc.  R'y 
Co.,  67  How.  Pr.  232. 

Right  to  Adopt  New  Improvements.  —  A  street-railway  company 
whose  charter  is  silent  as  to  the  kind  of  rail  to  be  used  is  not  confined  to  the 
use  of  the  kind  of  rail  generally  adopted  and  used  at  the  time  when  its 
cliarter  was  granted,  but  may  adopt  another  and  improved  rail,  when  by  so 
doing  it  does  not  impose  an  additional  burden  upon  the  street  or  upon  the 
city:  Boston  etc.  R'y  Co.  v.  City  of  Easton,  133  Pa.  St,  505;  19  Am.  St.  Rep. 
658.  A  street-railway  company  may  adopt  electricity  as  a  motive  power  in- 
stead of  horses,  and  the  erection  of  poles  in  the  street  for  that  purpose  is 
held  not  to  be  the  imposition  of  an  additional  servitude  upon  the  street: 
Hahey  v.  Rapid  Transit  R'y  Co.,  47  N.  J.  Eq.  380;  Hudson  R.  Tel.  Co.  v. 
Watervliet  etc.  R.  R.  Co.,  56  Hun,  67;  Lockhart  v.  Craig  St.  R'y  Co.,  139  Pa. 
St.  419;  Taggart  v.  Newport  St.  R'y  Co.,  Sup.  Ct.  R.  I.,  Jan.  18,  1890.  In 
the  last  case  a  power  conferred  on  a  city  council  to  authorize  the  use  of  elec- 
tricity as  a  motive  power  was  construed  to  carry  with  it  the  power  to  erect 
poles  on  the  sidewalks,  notwithstanding  the  act  of  incorporating  the  com- 
pany provided  that  "said  corporation  shall  not  encumber  any  portion  of  the 
street  occupied  by  said  tracks."  The  pol^s  were  held  not  to  be  encum- 
brances within  the  meaning  of  this  prohibition,  but  as  necessary  to  the  suc- 
cessful operation  of  the  road.  But  in  People  ex  rel.  Third  Ave.  R.  R.  Co.  v. 
Newton,  112  N.  Y.  396,  it  was  held  that  where  a  street-railway  company  was 
authorized  to  construct  and  operate  a  street-railway  in  the  streets  of  New 
York  City,  on  condition  that  "  no  steam-power  be  used  on  any  part  of  the 
road  for  propelling  cars, "  the  company  had  no  right,  without  the  city's  con. 
sent,  to  excavate  anew  and  change  the  motive  power  to  a  subterranean  cable 
propelled  by  steam-power  from  a  stationary  engine  on  its  property  oatsid* 
of  the  streets. 

Street-railways  Subject  to  Municipal  Regulation.  —  The  grant  to 
a  corporation  of  the  right  to  transact  business  as  a  street-railway  affords  to 
it  no  immunity  from  any  police  control  on  the  part  of  the  city  to  which  a 
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citizen  could  be  subjected:  Franhford  etc.  K'y  Co.  v.  City  of  Philadelphia,  58 
Pa.  St.  119;  State  v.  Inhabitants  of  Trenton,  Sup.  Cfc.  N.  J.,  Nov.  6,  1890.  A 
city  ordinance  requiring  street-railways  to  report  quarterly  the  number  of 
passengers  carried  by  them  is  valid,  and  the  officers  of  the  company  may  h& 
punished  for  refusal  to  comply  witli  it:  City  of  St.  Louin  v.  St.  Louis  R.  R.  Co., 
89  Mo.  44;  58  Am.  Rep.  82.  A  street-railway  company  is  bound  to  obey  a 
city  ordinance  requiring  it  to  keep  its  track  watered,  so  as  to  lay  the  dust: 
City  cfc  S.  R'y  Co.  v.  Mayor  etc.  of  Savannah,  11  Ga.  731;  4  Am.  St.  Rep.  106. 
A  city  ordinance  may  require  a  street-railway  company  to  number  its  cars 
and  to  pay  an  annual  license:  Frankfoid  etc.  R'y  Co.  v.  City  of  Philadelphia, 
58  Pa.  St.  119.  A  city  council  may  compel  a  street-railway  company  ta 
take  up  its  crescent-rail  and  put  down  a  tram-rail,  where  the  company's 
contract  with  the  city  stipulated  that  the  most  approved  rail  should  be 
used  by  it:  Louisville  City  R'y  Co.  v.  City  of  Louisville,  8  Bush,  415. 

Duty  of  Street-railway  Company  to  Keep  Track  in  Repair.  — The 
right  of  a  company  to  construct  and  operate  a  railroad  in  the  streets  of  a 
city  carries  with  it  the  obligation  to  lay  its  tracks  in  a  proper  manner  and  to 
keep  them  in  proper  repair  after  they  are  laid:  Worster  v.  Forty-second  St. 
etc.  R.  R.  Co.,  50  N.  Y.  203.  And  if  injury  results  from  its  failure  in  either  of 
these  respects,  it  is  liable  in  damages  to  the  person  injured:  Cline  v.  Crescent 
City  R.  R.  Co.,  41  La.  Ann.  1031;  Worster  v.  Forty-second  St.  etc.  R.  R.  Co., 
60  N.  Y.  203.  A  street-railway  company  is  bound  to  keep  its  entire  road- 
bed to  the  ends  of  its  ties  and  its  crossings  in  repair,  so  as  not  to  obstruct 
travel  across  it,  or  longitudinally  upon  it,  and  this  duty  is  a  continuing  one, 
whether  its  charter  so  expressly  provides  or  not:  Railway  Co.  v.  State,  87 
Tenn.  746.  Street-railways  must  not  only  be  constructed,  but  maintained, 
upon  the  most  approved  plans  and  by  the  use  of  the  common  and  approved 
means,  with  a  view  to  the  safety  of  the  public  traveling  in  the  streets:  Fitts 
V.  Cream  City  R.  R.  Co.,  59  Wis.  323.  A  cable  street-railway  company  is 
bound  to  keep  an  exact  and  a  continuous  inspection  of  its  slot,  to  see  tliat  it 
does  not,  by  spreading,  become  a  dangerous  nuisance:  Keitel  v.  St.  Louis  etc. 
R'y  Co.,  28  Mo.  App.  657;  Oriveaud  v.  St.  Louis  etc.  R'y  Co.,  33  Mo.  App. 
458.  Where  a  street-railway  company  contracts  with  a  city  to  keep  a  por- 
tion of  the  street  occupied  by  its  tracks  in  repair,  and  the  city  is  compelled 
to  pay  damages  for  injury  re.sulting  to  a  traveler,  by  reason  of  the  failure 
to  keep  such  portion  of  the  street  in  proper  repair,  the  city  may  recover  the 
amount  from  the  company,  or  the  person  injured  may  sue  the  company  di- 
rectly: Mayor  etc.  of  Troy  v.  Troy  etc.  R.  R.  Co.,  3  Lans.  270;  City  of  Brook- 
lyn V.  Brooklyn  City  R.  R.  Co.,  47  N.  Y.  475;  McMahon  v.  Second  Ave.  R.  R. 
Co,  75  N.  Y.  231.  But  in  Fields  v.  Hartford  etc.  R.  R.  Co.,  54  Conn.  9,  it 
was  held  that  the  company  was  entitled,  before  being  liable  to  suit,  to  writ- 
ten notice  of  the  injury,  umler  a  statute  providing  that  no  action  for  an  in- 
jury from  a  defective  highway  shall  be  maintained  against  any  town,  city, 
corporation,  or  borough,  unless  written  notice  of  such  injury,  and  of  its  na- 
ture, and  the  place  of  its  occurrence,  shall  be  given  within  sixty  days. 

Duty  of  Street-railway  Company  to  Remove  Snow  From  its  Tracks. 
— A  street-railway  company  may  be  compelled  to  remove  the  snow  from  its 
tracks  in  the  manner  to  be  designated  by  the  superintendent  of  streets,  or 
other  officer  having  charge  of  the  condition  or  repair  of  the  streets:  Union 
R'y  Co.  v.  Mayor  etc.  of  Camhrifh;e,  11  Allen,  287.  In  clearing  the  snow 
from  its  tracks,  it  is  bound  to  dispose  of  it  so  as  not  to  interfere  unnecessarily 
with  the  safety  and  convenience  of  persons  using  the  street;  and  in  case  of 
extraordinary  snow-falls,  it  must  use  extraordinary  efforts  to  that  end:  Boicen 


June,  1891.]    Western  P.  &  S.  Co.  v.  Street  R.  R.  Co.     481 

V.  Detroit  City  Ky  Co.,  54  Mich.  496;  52  Am.  Rep.  822.  It  has  a  right  to  re- 
move  the  snow  from  its  track  and  put  it  upon  another  part  of  the  street, 
provided  it  does  so  in  a  usual  and  reasonahle  manner.  But  it  has  no  right 
to  throw  it  into  the  gutter,  or  to  pile  it  ap  in  the  street  in  such  a  way  as  to 
interfere  with  the  flow  of  the  water  in  the  street:  Sliort  v.  Baltimore  dc.  R'y. 
Co.,  50  Md.  73;  33  Am.  Rep.  298. 

Duty  to  Exercise  Care  to  Avoid  Accidents.  —  A  street-railway  com- 
pany, in  running  its  cars  in  a  public  street,  must  exercise  such  care  and  pre- 
caution, for  the  purpose  of  avoiding  accidents  to  person  or  property,  as  a 
reasonable  prudence  would  suggest:  Sliea  v.  Potrero  etc,  R.  R.  Co.,  44  Cal.  414. 
Where  its  cars  are  drawn  by  horses,  it  is  not  bound  to  the  same  degree  of 
care  required  of  carriers  by  steam.  It  is  only  bound  to  the  same  degree  of 
care  as  drivers  of  other  vehicles.  It  is  only  bound  to  use  methods  of  attach- 
ing its  horses  to  its  cars  that  are  in  general  use  and  found  to  be  usually  ade- 
quate and  safe.  It  is  not  required  to  use  the  best  methods  that  human  skill 
and  ingenuity  have  devised:  Unger  v.  Forty-second  Street  etc.  R.  R.  Co.,  51 
N.  Y.  497.  Nor  is  the  driver  of  such  a  car  bound  to  regulate  his  speed  to 
such  a  rate  as  may  be  necessary  to  avoid  harm  to  persons  crossing  the  street 
in  an  unreasonable  and  improper  manner:  Meyer  v.  Lyndell  R'y  Co.,  6  Mo. 
App.  27.  But  a  street-railway  company  is  bound  to  exercise  the  highest  de- 
gree of  diligence  and  care  to  discover  and  avoid  injury  to  young  children  on 
its  track:  Galveston  City  R.  R.  Co.  v.  Hewitt,  67  Tex.  473;  60  Am.  Rep.  32. 
And  a  cable  company  is  bound  to  know  that  men,  women,  and  children  have 
equal  right  to  the  use  of  the  street,  and  will  be  upon  it,  and  its  servants  are 
bound  to  be  on  the  lookout  and  to  take  reasonable  means  to  avoid  accidents: 
Winters  v.  Kansas  etc.  R'y  Co.,  99  Mo.  509;  17  Am.  St.  Rep.  591.  A  street- 
railway  company  is  not  relieved  from  liability  by  the  fact  that  its  driver, 
who  is  also  conductor,  was  engaged  in  taking  fares  and  making  change  when 
an  accident  happened.  The  duty  which  it  and  its  employees  owe  to  the 
public  is  paramount  to  that  which  they  owe  to  each  other:  Anderson  v. 
Minneapolis  St.  R'y  Co.,  42  Minn.  490;  18  Am.  St.  Rep.  525. 

Obligation  to  Pave  Streets.  — The  obligations  of  street-railways  to 
pave  or  keep  in  repair  a  certain  part  of  the  streets  on  which  their  tracks 
are  lai<l  are  generally  imposed  by  their  charters,  or  agreed  upou  by  contract 
with  the  authorities.  A  street-railway  company  which  has  assumed  an  ob- 
ligation to  repair  a  certain  part  of  the  street  cannot  be  compelled  to  improve 
or  pay  for  the  improvement  of  that  part  of  the  street:  Chicago  v.  Sheldon,  9 
Wall.  50;  Coast  Line  R.  R.  Co.  v.  Mayor  etc.  of  Savannah,  30  Fed.  Rep.  646; 
State  ex  ret.  v.  Corriga.i  etc.  St.  R'y  Co.,  85  Mo.  263;  55  Am.  Rep.  361.  A 
street-railway  company  which  is  bound  by  its  charter  to  pave  the  streets 
"in  and  about  the  rails  "  is  bound  to  pave  the  space  between  the  rails  and 
adjoining  them,  and  between  the  two  tracks,  w\iere  it  has  double  tracks  on 
the  street:  Mayor  etc.  of  New  York  v.  Second  Ave.  R.  R.  Co.,  31  Hun,  241. 
But  where  a  company  has  been  relieved  by  statute  from  repairing  the  street 
outside  of  its  track,  it  cannot  be  required  to  pave  the  street  between  its  double 
tracks:  City  of  St.  Louis  v.  St.  Louis  R.  R.  Co.,  89  Mo.  44;  58  Am.  Rep.  82. 
In  District  of  Columbia  v.  Washington  etc.  R.  R.  Co.,  4  Mackey,  214,  it  was 
held  that  where  a  street-railway  company's  charter  required  it  to  keep  its 
tracks  and  the  space  between  the  rails  and  two  feet  outside  well  paved  and 
in  good  repairs,  it  could  be  required  to  construct  a  pavement  where  one  did 
not  exist  before  its  road  was  built,  and  to  construct  such  kind  of  pavement 
as  the  aathorities  should  direct.  In  Iowa,  it  is  held  that  an  ordinance  of  a 
Am.  St  Ref.,  Vol.  XXV.  — a 
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city  ooanoil  authorizing  a  company  to  lay  a  railway  in  »  street  on  condition 
that  it  Bhonld  pave  between  the  rails  is  subject  to  the  provisions  of  section 
1090  of  the  code  of  that  state,  which  reserves  to  the  legislature  the  power  to 
repeal  and  amend  the  acts  of  incorporation  of  a  company,  and  to  impose  any 
oonditions  open  the  enjoyment  of  its  franchise  which  the  general  assembly 
may  deem  necessary  for  the  public  good,  and  that  such  ordinance,  although 
accepted  by  the  company,  does  not  constitute  a  contract  between  the  com- 
pany and  the  city,  the  obligation  of  which  is  impaired  by  laying  a  tax  upon 
the  company,  for  paving  the  space  of  one  foot  outside  the  rail,  imposed  by 
an  act  of  the  legislature:  SUmx  Citg  3L  Ity  Co.  r.  Sioux  Oitjft  138  U.  il  98; 
78  Iowa,  877. 
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Matt  v,  Iowa  Mutual  Aid  Association. 

(81  Iowa,  1S5.] 

XXBITRANO  CXBTinCATB  —  TiMB  WITHIN  WhICH  ACTION  MAT  BI  BROUGHT 

THBBBON.  —  Though  a  clause  in  a  certificate  of  insurance  declares  that  no 
action  shall  be  maintained  for  any  cause  connected  therewith  unless  snoh 
action  is  commenced  within  six  months  after  the  happening  of  the  death 
on  account  of  which  the  action  is  brought,  the  limitation  does  not  com> 
menoe  to  run  until  the  cause  of  action  has  matured  so  that  suit  can  be 
maintained  thereon. 
Vbnub,  Contract  Limiting  —  Insurancb  Cbbtifioatb  Limitino  thb 
Placb  whbrb  Action  can  bb  Brought  thereon  to  the  county  in  which 
the  principal  office  of  the  insurer  is  situated  is,  as  to  such  limitation, 
▼oid,  and  cannot  prevent  the  maintenance  of  such  action  in  any  court  of 
competent  jurisdiction. 

Action  to  compel  defendant  to  levy  an  assessment  based 
upon  the  death  of  Andreas  Matt  and  to  pay  the  proceeds 
thereof  to  plaintiff.  The  trial  court  sustained  a  demurrer,  on 
the  ground  that  it  appeared  from  the  petition  that  the  action 
was  not  brought  within  six  months  after  the  death  of  Andreas, 
nor  in  the  county  of  Wapello,  as  provided  in  the  certificate  of 
insurance  sued  upon. 

Murdoch  and  Murphy,  and  John  LarJcin,  for  the  appellant. 

R.  E.  Price,  and  McNett  and  Tisdale,  for  the  appellee. 

Given,  J.  The  clause  in  the  policy  out  of  which  these 
questions  arise  is  as  follows:  "  2.  No  action  of  any  kind  shall 
be  maintained  upon  this  certificate,  or  against  the  association, 
for  any  cause  connected  therewith,  except  in  the  county  of 
Wapello,  where  its  principal  office  is  situated;  nor  unless  sat- 
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isfactory  proofs  are  furnished  the  association  within  sixty 
days;  nor  unless  such  action  is  commenced  within  six  months 
after  the  happening  of  the  death  on  account  of  which  the  ac- 
tion is  brought,  —  any  statute  of  limitation  or  law  to  the  con- 
trary notwithstanding."  The  appellee  contends  that  under 
this  clause  plaintiff's  right  to  sue  was  barred  after  six  montha 
from  the  happening  of  the  death.  The  appellant  contends 
that  her  right  to  sue  was  not  barred  until  six  months  after 
the  time  at  which  suit  could  be  brought.  If  appellee's  posi- 
tion is  correct,  then  this  action  was  barred,  and  the  de- 
murrer was  properly  sustained;  otherwise  not.  This  precise 
question  was  before  this  court  in  McConnell  v.  Iowa  Mut.  Aid 
Ass^n,  79  Iowa,  757,  upon  a  certificate  of  insurance  similar  if 
not  identical  with  this,  wherein  it  was  held  that  the  limita- 
tion did  not  commence  to  run  until  the  cause  of  action  ma- 
tured. This  opinion  was  carefully  reconsidered  on  a  petition 
for  rehearing,  and  adhered  to. 

2.  The  other  question  discussed  is  fully,  and  to  our  mind 
well,  answered  in  May  on  Insurance,  sec.  490,  and  author- 
ities cited.  The  author  there  says:  "  A  provision  in  the  char- 
ter defining  the  court  in  which  suit  may  be  brought  on 
certain  conditions  is  valid,  if  the  conditions  are  strictly  com- 
plied with.  If  not,  suit  may  be  brought  in  any  court  having 
jurisdiction.  A  condition  in  the  contract  limiting  the  venue 
or  place  where  the  action  shall  be  brought  is  invalid.  There 
is  an  obvious  distinction  between  a  stipulation  by  contract  as 
to  the  time  when  a  right  of  action  shall  accrue  or  be  lost,  on 
the  one  hand,  and  a  stipulation  as  to  the  forum  before  which, 
and  the  proceedings  by  which,  an  action  sha^l  be  commenced 
and  prosecuted,  on  the  other.  The  one  is  a  condition  annexed 
to  the  acquisition  and  continuance  of  a  legal  right,  and  de- 
pends on  contract,  and  the  acts  of  the  parties;  the  other  is 
a  stipulation  concerning  the  remedy,  which  is  created  and 
regulated  by  law.  The  time  within  which  money  shall  be 
paid  is  matter  of  contract,  depending  on  the  will  and  acts  of 
the  parties;  but  in  case  of  breach,  the  tribunal  before  which 
a  remedy  is  to  be  sought,  the  means  and  processes  by  which 
it  is  to  be  conducted,  affect  the  remedy,  and  are  created  and 
regulated  by  law.  The  remedy  does  not  depend  on  contract, 
but  upon  law,  generally  the  lex  fori,  regardless  of  the  lex  loci 
contractus,  which  regulates  the  construction  and  legal  efiect 
of  the  contract.  It  is,  moreover,  a  well-settled  maxim,  that 
parties  cannot,  by  their  consent,  give  jurisdiction  to  courts, 
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and  it  would  seem  to  follow  that  parties  cannot  take  away 
jurisdiction  where  the  law  has  given  it;  and  mutual  and  stock 
companies  are  equally  under  the  disability."  In  Portage  Co. 
Mut.  Ins.  Co.  V.  Stukey,  18  Ohio,  455,  referred  to  by  appellee, 
the  company  was  chartered  by  a  special  act  that  fixed  the 
place  at  which  suits  must  be  brought.  That  decision  is  based 
upon  the  charter,  and  not  upon  contract.  Dutton  v.  Vermont 
Mut.  Fire  Ins.  Co.,  17  Vt.  369,  is  not  in  point.  The  question 
in  that  case  was  as  to  limitation  of  time,  and  not  of  place. 
The  provisions  of  our  code  are  clearly  decisive  of  this  ques- 
tion. The  petition  shows  that  the  defendant  is  an  insurance 
company;  that  this  contract  of  insurance  was  made  in  Clay- 
ton County;  and  that  the  assured  died  in  that  county.  Sec- 
tion 2584  of  the  code  provides  that  insurance  companies  may 
be  sued  in  any  county  in  which  the  contract  is  made,  or  in 
which  the  loss  occurs,  thereby  making  the  county  where  such 
contracts  are  made,  or  where  such  losses  occur,  the  place 
where  the  contract  is  to  be  performed.  The  clause  of  this  cer- 
tificate limiting  the  place  of  bringing  actions  to  Wapello 
county  is  contrary  to  the  spirit,  if  not  the  letter,  of  our  stat- 
utes, and  not  sanctioned  by  the  law. 

Other  points  stated  in  the  demurrer  were  not  argued,  and 
therefore  not  noticed.  Our  conclusion  is,  that  the  demurrer 
should  be  overruled.  The  judgment  of  the  district  court  is 
therefore  reversed.  ^_^ 

InSOEANCB  —  TiMB  WITHIN  WHICH  AcmOIT  MAT  BE  BROUGHT  ON  THB 
POLIOT.  —  A  stipulatioa  in  a  policy  that  sait  thereon  shall  not  be  instituted 
except  within  a  period  less  than  that  fixed  by  the  statute  of  limitations  is 
valid  and  binding  upon  the  parties:  Moore  v.  State  Ins.  Co.,  72  Iowa,  414;  Ohio 
V.  Western  Aasur.  Co.,  65  Miss.  532;  Muse  v.  London  Assurance  Co.,  108  N.  0. 
240;  Sugga  v.  Travelers  Ins.  Co.,  71  Tex.  579;  Virginia  etc.  Ins.  Co.  v.  Aiken, 
82  Va.  424;  Virginia  etc  Ins.  Co.  v.  Wells,  83  Va.  736.  The  limitation  does 
not  begin  to  ran,  however,  until  the  cause  of  action  has  actually  matured, 
BO  that  suit  could  be  maintained  upon  the  policy:  Case  v.  Sun  Ins.  Co.,  83  Cal. 
473;  McConnell  v.  lotoa  Mut.  Aid  Ast'n,  79  Iowa,  757;  Mayor  etc.  of  New  York 
r.  Hamilton  F.  Ins.  Co.,  39  N.  Y.  45:  100  Ara.  Dec.  400;  Steen  v.  Niagara 
F.  Ins.  Co.,  89  N.  Y.  315;  42  Am.  Rep.  297;  Clmndle)-  v.  St.  Paul  etc.  Ins. 
Co.,  21  Minn.  85;  18  Am.  Rep.  385;  note  to  Cliambers  v.  Atlas  Ins.  Co.,  50 
Am.  Rep.  3.  The  last  day  of  the  time  within  which  the  action  should  be 
brought  under  the  conditions  named  in  the  policy  being  Sunday,  suit  may 
be  instituted  upon  the  day  following:  Owen  v.  Howard  Ins.  Co.,  87  Ky.  572. 
The  stipulations  in  a  policy  with  respect  to  the  time  within  which  an  action 
must  be  brought  thereon  may  be  waived  by  the  company:  National  Ins,  Co, 
▼.  Brown,  128  Pa.  St.  386;  AUemania  F.  Ins.  Co.  v.  Peck,  133  111.  220;  23 
Am.  St.  Rep.  610,  and  note;  Hocking  v.  Howard  Iris.  Co.,  130  Pa.  St.  171. 
An  action  upon  an  insurance  policy  is  premature  when  instituted  prior  to  the 
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expiration  of  the  time  allowed  the  company  within  which  to  make  payment: 
Coumn  V.  Phenix  Ins.  Co.,  78  Cal.  181;  Vore  v.  Hawkeye  Ins.  Co.,  76  Iowa,  548. 
Insurance  —  Action  on  Policy  —  Plack  of  Thial.  —  An  action  on  a 
policy  of  life  insurance  is  triable  in  the  county  in  which  the  insured  resided 
and  in  which  hi«  death  occurred:  Brwl  v.  Nwthweatern  etc,  ^««'n,  72  Wia. 
430. 


Smith  v,  Eals. 

[81  Iowa,  235.] 

Writ  op  Replbvin,  Skryicb  of.  —  It  is  not  material  whether  a  writ  of 
replevin  is  served  by  a  constable  or  the  sheriff. 

Alteration  of  Instruments  —  Burden  of  Proof.  —  If  it  appears  that 
certain  drafts  have  been  materially  altered,  their  holders  must  assume 
the  burden  of  proving  that  they  purchased  in  good  faith  and  without 
notice  of  the  alteration. 

Replevin  is  a  Proper  Remedy  for  the  Recovery  of  Drafts  executed 
by  the  plaintifiF,  and  which  have  become  void  by  reason  of  their  sub- 
sequent fraudulent  alteration. 

Replevin  to  recover  two  accepted  drafts.  Verdict  and  judg- 
ment for  plaintiff;  defendant  appealed. 

Flick  and  Thomas,  for  the  appellants. 

Crum,  and  Haddock,  and  J.  E.  Huston,  for  the  appellee. 

RoTHROCK,  C.  J.  1.  The  drafts  in  question  were  drawn  by 
Hall  &  Co.,  by  Thomas  E.  Hall,  upon  the  plaintiff,  and  pay- 
able to  the  order  of  Thomas  E.  Hall,  and  accepted  by  the 
plaintiff  at  the  time  they  were  drawn.  Both  instruments  were 
dated  January  8,  1889,  and  one  was  payable  September  1, 
1889,  and  the  other  December  1,  1889.  After  the  instruments 
became  due,  they  were  sent  by  H.  D.  Booge  &  Co.  of  Topeka, 
Kansas,  to  the  defendant  Eals,  a  banker  at  Clearfield,  Iowa, 
and  the  plaintiff  commenced  this  action,  and  replevied  the 
acceptances,  upon  the  general  ground,  stated  in  the  petition, 
that  he  was  the  owner,  and  entitled  to  the  possession  of  them. 
The  defendant  Eals  answered,  disclaiming  any  interest  in  the 
subject  of  the  action.  Booge  &  Co.  answered,  claiming  that 
the  plaintiff,  by  fraud  and  misrepresentation,  induced  Booge 
<fe  Co.  to  send  the  acceptances  to  this  state  for  the  purpose  of 
instituting  this  action,  and  that  the  jurisdiction  of  the  cause 
was  therefore  obtained  by  fraud.  They  further  set  forth  that 
they  were  "purchasers  for  value  of  the  instruments  in  suit 
before  maturity."  The  plaintiflf,  by  reply,  denied  that  he  was 
in  any  way  instrumental  in  causing  the  notes  to  be  sent  to 
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this  state;  and  he  further  replied  as  follows:  "The  plaintiflf 
further  states  that  said  instruments,  now  purporting  to  be 
accepted  time  drafts,  are  forgeries,  and  are  not  the  instruments 
as  executed,  and  have  been  added  to  and  materially  changed 
since  execution." 

It  appears  from  the  return  on  the  writ  of  replevin  that  it 
was  served  by  a  constable.  The  defendants,  by  motion,*de- 
manded  an  order  for  the  return  of  the  notes  to  them,  because 
the  writ  was  not  served  by  the  sheriflF.  The  motion  was  over- 
ruled. We  do  not  discover  any  error  in  this  ruling.  The 
writ  had  been  properly  served,  and  it  does  not  appear  to  us 
to  be  a  material  question  whether  it  was  served  by  a  sheriff 
or  by  a  constable. 

2.  The  question  as  to  the  alleged  fraudulent  acts  of  the 
plaintiff  in  procuring  the  instruments  to  be  sent  into  this  state 
ought  not  to  be  considered  a3  in  the  case.  There  was  no  evi- 
dence to  sustain  that  averment  of  the  answer,  and  the  court 
could  have  very  properly  directed  the  jury  to  find  for  the  plain- 
tiff on  that  issue.  We  do  not  determine  whether  this  averment 
of  the  answer  would  be  any  defense  to  the  action,  if  proved. 

3.  It  appears  without  conflict,  in  the  evidence,  that  the 
body  of  the  drafts  was  in  this  form:   "Pay  to  the  order  of 

Thomas  E.  Hall  four  hundred  dollars,  with  exchange , 

value  received,  and  charge  to  the  account  of."  The  words 
before  and  after  the  blank  were  printed,  and  the  instruments 
were  complete  and  perfect  in  form  and  meaning  without 
words  being  filled  in  the  blank.  But  the  blank  was  filled 
with  the  words  following:  "And  ten  per  cent  interest  after 
date,  if  not  paid  when  due."  There  was  not  space  to  write 
these  words  in  the  blank,  and  part  of  them  are  interlined. 
The  evidence  shows,  beyond  all  question,  that  these  words 
were  added  to  and  written  in  the  instruments  after  they  were 
accepted  by  the  plaintiff,  and  without  his  knowledge  or  con- 
sent. There  is  no  question  but  what  this  was  a  material 
alteration  of  the  acceptances,  and  » rendered  them  void  as 
between  the  plaintiff  and  Hall.  The  only  real  question  in 
the  case  is,  whether,  under  the  evidence,  Booge  &  Co.  are 
entitled  to  recover  on  the  acceptances.  There  is  no  evidence 
showing  when  or  by  whom  the  instruments  were  altered. 
They  were  indorsed  by  Hall  in  blank.  The  presumption  is, 
that  they  were  purchased  by  Booge  &  Co.  for  value,  and 
without  notice  of  any  defense  that  might  be  interposed 
thereto.     But  when  it  was  shown  that  they  had  been  mate- 
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rially  altered,  this  presumption  was  rebutted,  and  it  was  in- 
cumbent on  Booge  &  Co.  to  show  that  they  purchased  them 
in  good  faith,  and  without  notice  of  the  forgery:  Robinson  v. 
Reed,  46  Iowa,  219;  Scofield  v.  Ford,  56  Iowa,  370;  1  Daniel 
on  Negotiable  Instruments,  sec.  815;  2  Parsons  on  Notes  and 
Bills,  576,  and  authorities  cited.  We  do  not  determine  that 
the  drafts  are  absolutely  void  in  the  hands  of  Booge  &  Co., 
because  it  is  unnecessary  to  determine  that  question  in  this 
case.  No  attempt  was  made  by  Booge  &  Co.  to  prove  that 
they  were  bona  fide  holders  of  the  instruments. 

4.  It  is  claimed  by  counsel  for  appellants  that  replevin  is 
not  the  proper  remedy  for  the  plaintiff.  If  the  instruments 
are  void  by  reason  of  the  forgery,  it  is  the  plaintiff's  right  to 
recover  possession  of  thera:  Savery  v.  Hays,  20  Iowa,  25;  89 
Am.  Dec.  511;  Sigler  v.  Hidy,  56  Iowa,  504. 

We  have  thus  disposed  of  all  the  questions  in  the  case  with- 
out a  review  of  the  charge  of  the  court  to  the  jury.  There  is 
really  no  conflict  in  the  evidence.  The  cause  turns  upon  the 
law  applicable  to  undisputed  facts,  and  it  is  not  necessary  to 
discuss  questions  raised  as  to  the  correctness  of  the  instruc- 
tions.    The  judgment  of  the  district  court  will  be  affirmed. 


Alteration  of  Instruments  —  Burden  of  Proof. — Where  there  has 
been  a  material  alteration  of  a  negotiable  paper,  the  burden  is  upon  the 
holder  to  explain  such  alteration:  Rodriguez  v.  Haynes,  76  Tex.  225;  Estate 
qfNagle,  134  Pa.  St.  31;  19  Am.  St.  Rep.  669,  and  note;  Elgin  v.  Hall,  82 
Va.  680.  As  to  burden  of  proof  in  the  alteration  of  negotiable  instruments, 
•ee  extended  note  to  Ndl  v.  Case,  37  Am.  Rep.  260-264.  Compare  Bagan 
V.  Merchants'  etc.  Ins.  Co.,  81  Iowa,  321;  post,  p.  493. 

Replevin  —  Negotiable  Instruments,  —  Replevin  may  be  maintained 
by  the  maker  to  recover  the  possession  of  a  promissory  note  which  has  been 
paid:  Savery  v.  Hays,  20  Iowa,  25;  89  Am.  Dec  611,  and  note;  SItipley  t. 
Reasoner,  80  Iowa,  548;  Btish  v.  Oroomes,  125  Ind.  14. 
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Painter  v.  Polk  County. 

[81  Iowa,  242.] 
MiSTAKK  or  Law,  Recoveby  of  Moneys  Paid  under.  —  Fees  paid  by  a 
county  to  a  public  officer,  under  a  mistaken  belief  on  bis  part  and  that  of 
the  county  that  he  was  entitled  to  them  bylaw,  cannot  be  recovered  by 
the  county,  for  the  reason  that  its  mistake  was  one  of  law,  on  account  of 
which  no  recovery  can  be  had. 

0.  P.  Holmes,  for  the  appellant. 
Cummins  and  Wright,  for  the  appellee. 

Given,  J.  1.  The  agreed  statement  of  facts  is  as  follows:  "  It 
is  agreed  and  stipulated  between  the  parties  hereto  that  dur- 
ing the  years  1884,  1885, 1886,  and  1887,  the  plaintiff  was  the 
eheriflfof  Polk  County,  duly  elected  and  qualified ;  that  during 
these  years  he  attended  with  prisoners  before  the  court  in  this 
county;  that  for  such  service  he  presented  his  bills  to  the 
board  of  supervisors  of  defendant  county,  copies  of  which 
said  bills,  so  far  as  material,  are  hereto  attached  and  made  a 
part  hereof;  that  during  said  years  the  plaintiff  also  presented 
to  said  board  of  supervisors  bills  for  the  commitment  and  dis- 
charges of  prisoners  in  cases  where  such  prisoners  were  not 
actually  committed  and  discharged  from  the  jail,  as  shown  by 
the  records  kept  by  the  jailer  of  the  persons  received  into  and 
discharged  from  said  jail,  a  copy  of  which  said  bill  is  hereto 
attached;  that  the  defendant  has  paid  plaintiff  for  and  on 
account  of  such  attendance  the  sum  of  $331,  and  on  account  of 
such  commitments  and  discharges  the  sum  of  $17,  said  bills 
having  been  duly  allowed,  and  warrants  issued  and  paid,  in  the 
ordinary  course  of  business;  that  said  bills  were  presented  and 
allowed  upon  the  belief  that  the  defendant  county  was  legally 
liable  to  the  plaintiff  for  services  in  attending  with  prisoners 
before  the  court,  and  was  in  the  same  manner  liable  for  such 
commitments  and  discharges.  There  is  now  in  the  hands  of 
tho  defendant,  and  owing  plaintiff,  upon  settlements  of  other 
accounts  with  the  defendant,  the  sum  of  $348  which  is  now 
retained  by  the  defendant,  awaiting  the  determination  of  the 
question  as  to  whether  or  not  defendant  is  entitled  to  recover 
of  plaintiff  the  amount  paid  to  him  upon  said  bills  for  ser- 
vices for  attending  before  the  court  with  a  prisoner,  and  for 
commitment  and  discharge  of  prisoners  not  actually  com- 
mitted and  discharged  from  custody  in  jail." 

The  mistake  as  to  the  law  with  respect  to  fees  for  attend- 
ance evidently  arose  from  the  fact  that,  under  the  code  of 
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1873,  sheriffs  were  allowed  for  "attendance  with  a  person 
before  the  court  or  judge  when  required,  for  each  day  one 
dollar."  This  was  changed  by  chapter  1 15,  acts  of  eighteenth 
general  assembly,  the  word  *'  court "  being  omitted.  In  Painter 
V.  Folk  Co.,  70  Iowa,  596,  it  was  held  that,  under  this  statute 
as  changed,  sheriffs  were  not  entitled  to  fees  for  attending 
before  a  court  with  a  prisoner.  The  $331  fees  for  attendance 
in  question  were  paid  after  the  change  in  the  law,  and  before 
the  announcement  of  the  opinion  in  Painter  v.  Polk  Co.,  70 
Iowa,  596,  and  the  only  question  with  respect  thereto  is, 
whether,  having  been  paid  under  a  mutual  mistake  as  to  the 
law,  the  defendant  is  entitled  to  recover  it  back. 

2.  Appellant  admits  "  the  general  proposition  that  payments 
made  under  misapprehension  or  mistake  of  law  (jannot  ordi- 
narily be  recovered  back,"  but  insists  that  it  does  not  apply  to 
the  payments  of  fees  or  salary  made  by  public  officers  to  pub- 
lic officers.  To  permit  persons  who  have  made  a  payment 
to  plead  ignorance  of  the  law  as  a  ground  for  recovering  it 
back  would  be  counter  to  that  indispensable  principle  to  civil 
government,  that  all  persons  of  sufficient  age  and  sound  mind 
are  presumed  to  know  the  law,  and  would  go  far  towards 
unsettling  business  transactions,  and  encouraging  litigation. 
"We  discern  no  reason  why  the  rule  should  be  different  in  this 
case  from  what  it  would  be  between  private  individuals. 
The  necessities  for  the  rule  are  the  same.  Gilman  v.  Dea 
Moines  Valley  Wy  Co.,  40  Iowa,  200,  and  Hawkeye  Ins.  Co.  v. 
Brainard,  72  Iowa,  130,  do  not  support  appellant's  position. 
In  those  cases  it  was  held  to  be  against  public  policy  for  an 
officer  to  contract  for  a  different  fee  than  that  allowed  by  law. 
That  was  exclusively  a  question  of  public  policy.  In  Palo 
Alto  Co.  v.  Burlingame,  71  Iowa,  201,  it  was  not  a  question  of 
recovering  back  a  payment  made,  but  whether  the  unauthor- 
ized act  of  the  board  allowing  the  clerk  to  retain  fees  to  which 
he  was  not  entitled  was  a  good  defense  to  an  action  for  their 
recovery. 

Cases  are  cited  in  support  of  the  position,  that  when  a 
party  has  paid  money  upon  a  consideration  which  is  illegal, 
the  law  implies  a  promise  on  the  part  of  the  person  to  whom 
or  to  whose  use  it  is  paid  to  refund.  There  is  no  question  of 
illegal  consideration  before  us.  If  there  were,  our  inquiry 
would  then  be,  whether  the  courts  would  afford  any  relief  to 
either  party.  In  Badeau  v.  United  States,  130  U.  S.  439,  the 
plaintiff  was  seeking  to  recover  his  salary  as  a  retired  array 
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oflBcer,  while  he  at  the  same  time  had  been  accepting  pay  in 
the  diplomatic  service.  The  United  States  denied  his  right 
to  recover,  and  sought  to  recover,  by  way  of  counterclaim,  a 
large  sum  which  it  was  claimed  had  been  erroneously  paid 
him  without  authority  of  law  as  his  salary  as  an  army  officer^ 
during  which  time  he  was  not  in  fact  in  the  army;  and  it 
was  held  that  the  government  could  not  recover  money  paid 
under  the  mistaken  belief  that  there  was  a  legal  liability 
therefor. 

In  Kraft  v.  City  of  Keokuk,  14  Iowa,  86,  the  plaintiff  sought 
to  recover  back  money  paid  by  him  to  defendant  for  a  license^ 
under  a  law  which  was  afterwards  held  to  be  unconstitutional. 
This  court  held  that  he  could  not  recover  the  money  so  paid^ 
because  paid  under  a  mistake  of  law.  The  court  says:  "The 
law  does  not  permit  him  to  allege  his  ignorance,  and  make  it 
the  foundation  of  his  right  to  recover  back  the  money.  The 
principle  upon  which  courts  refuse  to  relieve  mistakes  in 
law  is,  we  suppose,  the  fact  that  the  law  presumes  every  man 
to  be  cognizant,  not  only  of  what  are  its  provisions  in  force, 
but  how  far  they  are  valid  and  operative." 

The  appellant  contends  that  $160  of  the  amount  paid  for 
attendance,  and  $17  paid  for  commitments  and  discharges, 
were  paid  under  mistake  of  fact,  and  not  of  law.  The  agreed 
statement  of  facts  does  not  support  this  claim.  It  not  only 
fails  to  show  that  the  payments  were  made  under  a  mistake 
of  fact,  but  expressly  states  that  the  claims  were  presented 
and  allowed  upon  the  belief  that  the  defendant  county  waa 
legally  liable  to  the  plaintiff. 

The  judgment  of  the  district  court  is  affirmed. 


Mistake  of  Law,  Recovery  op  Money  Paid  under.  —  Money  paid 
under  a  mistake  of  law  cannot  be  recovered  back:  Norton  v.  Marden,  15  Me. 
45;  .32  Am.  Dec.  132;  Mowait  v.  Wright,  1  Wend.  355;  19  Am.  Dec.  508, 
and  note;  Champlin  v.  Laytin,  18  Wend.  407;  31  Am.  Dec.  382;  Mayor  v. 
Lefferman,  4  Gill,  145;  45  Am.  Dec.  145.  But  see  CulbrecUh  v.  CulbrecUh,  7 
Ga.  64;  50  Am.  Dec.  375,  and  note;  Bughei  v.  Peakr,  80  Mich.  540. 
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DODD   V.    SOOTT, 

[81  lOWl.,  319.] 
Rm  JcdICATA  —  HOMBSTBAD.  —  AfTBR  A  JUTXSMBNT  OF  FoBBOLOSURB 
against  a  husband,  he  cannot,  in  defense  of  an  action  by  the  purchaser 
under  such  foreclosure,  assert  that  the  property  was  a  homestead  when 
the  former  judgment  was  entered;  that  his  wife  was  not  a  party  to  the 
judgment  and  was  not  affected  thereby;  and  that  he  has  a  right  of  pos- 
session acquired  from  the  homestead  right  of  his  wife.  Whatever  right 
the  husband  had  because  of  the  wife's  homestead  right  was  available  as 
a  defense  to  the  foreclosure  suit. 

Action  of  forcible  entry  and  detainer,  in  which  the  plain- 
tiff relied  on  the  foreclosure  of  a  contract  of  purchase  made 
by  him  to  the  defendant,  and  a  sale  and  deed  pursuant  to  the 
foreclosure.  Neither  in  this  action  nor  in  the  foreclosure  suit 
was  the  wife  of  the  defendant  a  party.  The  defendant  an- 
swered, that  before  the  beginning  of  the  suit  to  foreclose  he 
was  a  married  man,  and  with  his  wife  occupied  the  premises 
sued  for  as  a  homestead;  that  his  wife  was  not  a  party  to  the 
foreclosure;  and  that  he  had  a  right  and  possession  in  and  to 
the  real  estate  acquired  by  and  from  the  homestead  right  of 
his  wife.  To  this  answer  a  demurrer  was  interposed,  but  it 
was  overruled,  and  the  plaintiff  appealed. 

Hayes  and  Schuyler^  and  B.  F.  Thomas^  for  the  appellant. 

No  appearance  for  the  appellee. 

Granger,  J.  The  case  must  be  reversed,  and  as  we  are 
unaided  by  brief  from  appellee,  we  limit  our  consideration  to 
a  single  question:  See  McKern  v.  Albia,  69  Iowa,  447;  Deeds 
V.  Chicago  etc.  R'y  Co.,  69  Iowa,  164;  Gilfeather  v.  Council 
Bluffs,  69  Iowa,  310. 

A  point  urged  in  argument  by  the  appellant  is,  that  the 
husband,  who  was  a  party  to  the  foreclosure  proceeding,  can- 
not in  this  case  set  up  the  homestead  right  of  the  wife  as  a 
defense,  and  it  seems  difficult  to  gainsay  the  proposition. 
With  the  amendment  the  plea  appears  to  be  one  personal  to 
the  defendant;  that  is,  he  does  not  seek  to  defend  for  his  wife, 
but  for  himself,  because  of  a  "right  and  possession"  acquired 
"  through  tlie  homestead  right  of  the  wife."  Being  a  party  to 
the  foreclopure  suit,  if  he  had  a  homestead  right  available  to 
him  as  a  defense  therein,  he  must  interpose  it,  or  the  right  is 
lost.  Now,  the  wife  was  not  a  party  to  that  proceeding,  and 
any  right  he  had  available  to  him  because  of  the  wife's 
homestead  right  (if  there  could  be  any)  was  just  as  available 
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for  defense  in  that  suit  as  in  this,  and  just  as  available  then 
as  any  other  right  he  had.  We  must  assume,  then,  that  all 
rights  personal  to  the  defendant  have  been  adjudicated  or 
waived,  and  that  under  the  claim  of  the  demurrer,  because  of 
the  wife  not  being  a  party  to  this  suit,  no  claims  based  on  her 
homestead  rights  are  available  as  a  defense.  With  this  hold- 
ing, no  question  of  title  is  involved  in  the  issues,  and  th» 
cause  should  be  remanded  to  the  justice  for  trial. 
Reversed.  

Jddomkmt  —  C0NCLU8IVBMESS  OF.  —  When  a  party  might  have  presented 
a  defense  and  did  not  do  so,  the  judgment  obtained  against  him  is  conclasire 
as  to  such  defense,  and  it  cannot  be  set  up  in  a  subsequent  proceeding;: 
Morrill  t.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95,  and  note;  Hobby  r.  Bunchy 
83 Ga.  I;  20  Am.  St  Rep.  301,  and  note.  See  note  to  Gould  v.  Stemburg,  Ifr 
Am.  St.  Rep.  142;  Huntley  v.  HoU,  69  Conn.  102;  21  Am.  St  Rep.  71,  and 
note.     But  see  Sloan  t.  Price,  84  Ga.  171;  20  Am.  St  Rep.  354^  and  nota.. 
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[81  Iowa,  321.] 

Pleading.  — Thb  Execution  of  a  Policy  of  Insurancb  is  not  Put  iif 
Issue  by  an  answer  denying  that  the  policy  as  set  out  in  the  complaint 
is  the  policy  issued  by  the  defendants,  "  for  that  the  same  has  been 
changed  and  altered,  without  their  knowledge  and  consent,  since  ita  de* 
livery,"  and  further  specifying  the  respects  in  which  it  has  been  so 
altered.  Such  policy  is  therefore  receivable  in  evidence  on  behalf  of 
the  plainti£r  without  proving  its  execution,  and  without  evidence  coa* 
cerning  the  alleged  alterations. 

Evidence  —  Burden  of  Proof.  —  If  a  Writino  Appbahs  to  hays  bbbk 
Altered,  but  there  is  nothing  to  show  when  or  by  whom  such  alteration 
was  made,  the  party  claiming  that  it  was  made  after  delivery  and  with* 
out  authority  must  assume  the  burden  of  proof. 

Insurance  Corporation  is  Bound  bt  the  Knowledge  Obtained  bt  in 
Agents. 

IssuRANCE,  Notice  of  Concurrent.  —  If  the  Agent  of  the  Insubbs 
Knows  when  he  receives  the  application  for  insurance  that  the  assured 
is  desiring  and  applying  for  concurrent  insurance  in  excess  of  that  per* 
mitted  by  the  policy,  this  knowledge  is  imputed  to  the  insurer,  and  pre- 
cludes it  from  maintaining  a  defease  founded  upon  the  fact  that  addi- 
tional  insurance  was  finally  obtained. 

Ihbubance.  —  Parol  Evidence  that  proof  of  loss  was  prepared  and  sent  to 
the  insurer  is  admissible,  and  if  there  is  no  issue  as  to  the  form  or  suffi- 
ciency  of  the  notice  or  proof,  there  is  no  necessity  of  evidence  of  tho 
contents  of  either,  and  the  admission  of  an  alleged  copy  cannot  prejn- 
dice  the  insurer  nor  afford  him  any  ground  for  reversaL 

Insurance.  —  Counterclaim  Based  upon  a  Premium  Notb  is  not  sas- 
taioable  when  the  promise  in  the  note  is  to  pay  a  designated  sum  "  in 
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such  portions  and  at  such  times  as  the  directors  of  such  company,  agree* 
ably  to  their  act  of  incorporation  and  by-laws,  may  require,"  unless  the 
directors  have  declared  such  notes  or  some  portion  thereof  due  and  pay- 
able. 

Action  to  recover  upon  a  policy  of  insurance  against  loss 
by  fire.  The  policy  and  a  copy  of  the  application  were  an- 
nexed to  and  made  parts  of  a  complaint.  In  the  application, 
the  question  asked,  of  what  materials  the  roof  is,  is  answered, 
*'  iron  and  shingle."  In  the  policy  the  description  is,  "  iron 
roof  and  shingle  huilding."  The  answer  denied  that  the 
policy  Bet  out  was  the  policy  issued  by  defendants,  "  for  that 
the  same  has  been  changed  and  altered,  without  their  knowl- 
edge or  consent,  since  its  delivery";  that  the  words  "and 
shingle,"  in  the  application  and  policy,  were  added  therein 
without  their  knowledge,  consent,  or  authority,  and  after 
the  delivery  of  the  policy  to  the  plaintiff,  and  alleged  that  the 
plaintiff  had  procured  concurrent  insurance  in  excess  of  the 
sum  for  which  permission  was  given  in  the  policy  to  which 
the  defendant  had  never  consented  in  writing  or  otherwise. 
In  his  reply  to  defendant's  answer,  plaintiflf  alleged  "  that  if 
any  change  was  made  in  such  policy  or  application  as  in- 
dorsed thereon,  which  plaintiff  does  not  admit,  the  same  was 
changed  before  such  policy  and  application  came  into  plain- 
tiff's hands  or  was  delivered  to  plaintiff,  and  plaintiff  is  not 
chargeable  therewith;  but  he  denies  such  change  or  alteration 
was  made  as  charged  in  answer  and  amendments";  that 
defendant  had  full  knowledge  at  the  time  the  insurance  was 
applied  for  of  the  amount  of  insurance  plaintiflf  was  taking 
out,  and  the  companies  and  amounts  in  each.  Verdict  and 
judgment  for  plaintiff.     Defendant  appealed. 

Baker  and  Haskins,  for  the  appellant. 

Woolson  and  Bahb,  for  the  appellee. 

Given,  J.  1.  On  the  trial,  plaintiff  offered  in  evidence  the 
policy,  and  copy  of  application  attached,  to  which  defendant 
objected,  on  the  ground  that  it  was  apparent  on  the  face  of 
the  instruments  that  they  had  been  changed,  wherefore  the 
burden  was  on  plaintiflf  to  account  for  the  change  before  he 
could  introduce  the  instruments  in  evidence,  and  also  upon 
the  ground  that  plaintiflf  confessed  the  change  in  his  reply, 
and  had  not  oflfered  evidence  tending  to  avoid  it.  This  dejec- 
tion was  overruled.  The  defendant  asked  an  instruction  to 
the  eflfect  that  if  the  jury  found   that  there  was  ground  for 
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suspicion  on  the  face  of  the  instruments  that  the  policy  had 
been  altered  as  alleged,  then  the  burden  was  upon  the  party 
offering  it  in  evidence  to  show  "  when  such  alleged  alteration 
was  performed,  by  whom,  and  the  intent  with  which  done." 
This  instruction  was  refused,  and  one  given  that  "  the  burden 
of  establishing  that  the  words  were  added  to  one  or  both  of 
the  places  alleged  after  delivery  of  the  policy  rests  upon  the 
defendant."  The  overruling  of  said  objection,  the  refusal  to 
instruct  as  asked,  and  the  instruction  given,  are  assigned  as 
error. 

The  books  are  full  of  diverse  decisions  as  to  whether,  on 
the  production  of  a  written  instrument  which  obviously  has 
been  altered,  it  is  incumbent  upon  the  party  offering  it  in 
evidence  to  explain  its  appearance.  Some  hold  that  an  alter- 
ation apparent  on  the  face  of  the  writing  raises  no  presump- 
tion either  way;  some  that  it  raises  a  presumption  against 
the  writing,  and  therefore  requires  some  explanation  to  make 
it  admissible;  others  hold  that  it  raises  such  presumption 
only  when  the  apparent  alteration  is  suspicious;  and  yet 
others,  that  it  is  presumed,  in  the  absence  of  explanation, 
that  the  alteration  had  been  made  before  delivery.  The 
authorities  are  so  numerous  that  we  refrain  from  citing  any, 
but  refer  to  the  American  and  English  Encyclopaedia  of  Law, 
under  "Alteration  of  Instruments,"  where  many  of  the 
authorities  sustaining  these  different  views  are  cited.  This 
question  was  incidentally  noticed,  but  not  passed  upon,  in 
Jones  V.  Ireland,  4  Iowa,  69;  Ault  v.  Fleming,  7  Iowa,  143; 
Wilson  V.  Harris,  35  Iowa,  507;  and  Wing  v.  Stewart,  68  Iowa, 
13.  These  cases  were  disposed  of  upon  other  grounds,  and 
the  question  before  us  has  never  been  directly  passed  upon  by 
this  court.  The  issues  involved  in  this  defense  are,  whether 
the  policy  was  altered  as  alleged,  and  if  so,  whether  after 
delivery  to  plaintiff,  and  without  authority  of  the  defendant. 
In  Jones  v.  Ireland,  4  Iowa,  69,  it  was  held  to  be  a  question  of 
fact  for  the  jury  whether  there  had  been  an  alteration  as 
alleged.  The  instrument  was  certainly  competent  evidence 
as  bearing  upon  this  question,  and  was  therefore  proper  to  go 
to  the  jury;  but  the  contention  is,  whether  the  plaintiff  was 
entitled  to  offer  it  without  explanatory  proofs. 

If  the  appearance  of  the  instrument  or  other  testimony 
tended  to  support  the  charge  of  alteration,  it  was  the  duty  of 
the  court  to  submit  the  issue  to  the  jury;  but  if  the  instru- 
ment or  other  pioofs  did  not  so  tend,  then  the  issue  should 


496  Hagan  v.  Merchants'  etc.  Ins.  Co.  [Iowa, 

be  withheld,  as  in  any  other  case  where  there  is  no  testimony 
tending  to  support  the  allegation.  No  complaint  is  made  of 
the  action  of  the  court  in  submitting  the  issue,  and  we  may 
assume,  therefore,  that  the  appearance  of  the  instrument  does 
tend  to  support  the  charge  of  alteration.  The  questions  as  to 
whether  there  were  alterations,  and  if  so,  whether  fraudulent, 
were  fairly  before  the  jury,  and  the  instruments  were  compe- 
petent  evidence  upon  those  issues.  Question  is  made  whether 
it  was  necessary  for  the  plaintiff  to  offer  the  policy  in  support 
of  his  action.  We  think,  upon  the  pleadings,  it  was  not.  The 
execution  of  the  paper  was  not  denied,  only  in  the  sense  that 
it  was  not  the  policy  issued  by  the  defendant,  "  for  that  the 
same  has  been  changed  and  altered,  without  their  knowledge 
or  consent,  since  its  delivery."  This  is  not  such  a  denial  of 
the  execution  of  the  instrument  as  is  contemplated  in  section 
2730  of  the  code.  It  is  contended  that  the  plaintiff,  in  hi& 
reply,  confessed  the  alteration,  and  pleaded  in  avoidance  that 
it  was  altered  before  delivery.  The  reply  will  not  admit  of 
such  a  construction.  It  expressly  denies  alteration;  and  in 
the  sentence  wherein  it  is  claimed  an  avoidance  is  pleaded, 
it  is  said  that  plaintiff  does  not  admit  that  any  change  was 
made.  If  this  question  rested  upon  the  pleadings  alone,  we 
would  say,  under  the  general  rule,  that  the  burden  was  upon 
the  defendant  to  establish  his  allegations  that  the  instruments 
were  altered  after  delivery,  and  without  its  authority.  We 
think  there  was  no  prejudicial  error  in  admitting  the  instru- 
ments over  defendant's  objections;  for  if  they  had  not  been 
introduced  by  the  plaintiff,  they  certainly  would  have  been 
introduced  by  the  defendant  in  support  of  its  defense  of  alter- 
ation. 

2.  The  instrument  being  properly  before  the  jury,  the  more 
important  question  is,  upon  which  party  the  burden  rested 
of  explaining  the  apparent  alteration.  Determined  by  the 
pleadings  and  the  general  rule,  we  have  seen  that  the  burden 
was  upon  the  defendant;  but  if  we  are  to  presume  from  the 
fact  of  alteration  that  it  was  fraudulently  made,  then  the 
burden  is  upon  the  plaintiff  to  rebut  this  presumption;  but  if 
no  presumption  arises,  or  if  the  alteration  is  presumed  to  have 
been  made  before  delivery,  then  the  burden  is  upon  the  de- 
fendant. The  rule  that  an  alteration  apparent  on  the  face 
of  the  writing  raises  no  presumption  either  way  is,  in  our 
opinion,  well  supported  by  reason  and  authority,  and  in 
harmony  with  the  rule  that  the  law  does  not  presume  guilt. 
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If  the  instrument  shows  upon  its  face,  as  it  is  possible  it  may, 
that  the  alteration  was  fraudulent,  then  it  proves  more  than 
the  mere  fact  of  alteration;  but  when  the  fact  of  alteration 
alone  appears  from  it,  and  it  is  silent  as  to  the  time  or 
authority  by  which  it  was  made,  there  is  no  evidence  upon 
which  to  base  the  presumption  that  it  was  fraudulently  done. 
To  presume  against  the  writing,  or  that  the  alteration  was 
before  delivery,  is  to  indulge  in  presumptions  without  evi- 
dence to  support  them.  The  alteration  is  not  against  the 
writing,  unless  done  after  delivery,  without  authority.  Ap- 
parent alterations  are  often  made  before  delivery,  and  some- 
times alterations  are  made  after,  with  or  without  author- 
ity. Hence  the  mere  fact  of  alteration  furnishes  no  evidence 
as  to  when  it  was  made,  nor  whether  made  by  authority  or 
not.  If  the  alteration  was  not  apparent  upon  inspection  of 
the  instrument,  the  burden  of  proof  that  it  was  altered  would 
be  upon  the  party  who  alleged  it.  If  either  of  two  opposite 
presumptions  are  equally  inferable  from  an  established  fact, 
it  cannot  be  said  that  that  fact  tends  to  prove  either.  If  from 
the  fact  of  alteration  it  may  not  be  presumed  that  it  was 
made  after  delivery,  and  without  authority,  then  surely  the 
burden  of  so  proving  is  upon  him  who  alleges  it.  Having 
determined  that  an  alteration  apparent  on  the  face  of  the 
writing  raises  no  presumption  that  it  was  made  after  de- 
livery, and  without  authority,  it  follows,  from  what  we  have 
said  as  to  the  pleadings,  that  the  burden  was  not  upon  the 
plaintiff  to  explain  the  alteration,  but  upon  the  defendant  to 
prove  its  allegations  that  the  alterations  were  made  after 
delivery,  and  without  autliority. 

3.  At  the  time  of  making  this  application,  the  plaintiff  had 
no  other  insurance.  The  application  was  made  to  one  Tam, 
agent  of  defendant,  who  prepared  it  for  signature,  and  at  the 
same  time  solicited  applications  in  other  companies  in  sums 
which,  in  the  aggregate,  exceeded  twenty-five  hundred  dollars 
concurrent  insurance,  for  which  permission  is  given  in  the 
policy.  All  the  applications  but  one  were  given  to  Tam  at 
the  same  time,  that  one  not  being  given  then  because  Tam 
had  no  blank  form.  It  was  given  a  few  days  later.  One  of 
these  applications  was  rejected  by  the  company,  and  after- 
wards placed  by  Tam  in  another  company,  through  its  agent. 
There  is  no  question  but  at  the  time  of  taking  this  applica- 
tion defendant's  agent  knew  that  plaintiff  was  desiring  and 
applying  for  concurrent  insurance  in  excess  of  two  thousand 
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five  hundred  dollars.  Defendant's  contention  is,  that  the  plain- 
tiff also  knew  that  fact,  and  that  knowledge  on  the  part  of  the 
agent  will  not  excuse  the  plaintifif' s  intentional  fraud,  even 
though  the  agent  participated  therein.  That  the  defendant 
is  bound  by  the  knowledge  obtained  by  its  agents,  is  fully 
sustained  in  Boetchery.  Hawkeye  Ins.  Co.,  47  Iowa,  253;  Jor- 
dan v.  State  Ins.  Co.,  64  Iowa,  216;  Bennett  v.  Council  Bluffs 
Ins.  Co.,  70  Iowa,  600.  In  each  of  these  cases  the  assured 
possessed  the  same  knowledge  as  the  agent.  The  company, 
being  charged  with  the  knowledge  of  its  agent,  must  be  con- 
sidered as  having  knowledge  of  the  amount  of  insurance  ap- 
plied for,  and  having  issued  this  policy  with  such  knowledge, 
will  be  deemed  to  have  waived  the  condition  against  concur- 
rent insurance  beyond  the  sum  named.  The  cases  last  cited 
fully  answer  this  contention. 

4.  Under  the  uncontradicted  testimony,  there  is  no  doubt 
but  that  notice  and  proofs  of  loss,  verified  by  plaintifif,  were 
sent  to  defendant  by  registered  letter,  and  duly  received.  The 
plaintifi",  having  testified  that  the  original  was  not  in  his  pos- 
session or  control,  oflTered  in  evidence  what  was  proven  to  be 
a  copy,  except  that  it  does  not  set  out  the  jurat  at  length. 
Objection  was  sustained,  on  the  grounds  that  it  was  secondary, 
and  no  foundation  laid  for  its  admission.  Thereupon  plain- 
tiff served  notice  on  defendant's  attorneys  to  produce  the 
original,  to  which  they  replied  by  filing  the  aflSdavit  of  the 
defendant's  secretary,  that  if  they  had  the  original,  it  was  in 
the  oflBce  at  Des  Moines;  that  they  had  no  such  paper  at  Mt. 
Pleasant  (the  place  of  the  trial),  and  were  therefore  unable 
to  produce  it.  The  ofler  was  again  made,  and  objection  sus- 
tained. Afterwards,  and  during  the  argument,  the  court 
changed  its  ruling,  and  permitted  the  copy  to  be  read  in  evi- 
dence. The  giving  of  notice  and  proof  of  loss  is  made  a  con- 
dition precedent  by  the  contract.  Under  section  2715  of  the 
code,  it  is  sufiicient,  in  pleading  performance  of  conditions 
precedent  in  a  contract,  to  state  generally  "  that  he  duly  per- 
formed all  the  conditions  on  his  part,"  Section  2717  requires 
that,  in  controverting  such  allegations,  *'  it  shall  not  be  suffi- 
cient to  do  so  in  terms  contradictory  of  the  allegation,  but  the 
facts  relied  on  shall  be  specifically  stated."  The  allegation  in 
the  petition  is:  "  Plaintiff  duly  gave  said  defendant  company 
due  notice  in  writing  and  proof  of  said  loss,  and  accompanied 
said  notice  by  an  affidavit  stating  the  facts  as  to  how  tlie  loss 
occurred,  so  far  as  the  same  was  within  this  plaintiff's  knowi- 
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edge,  and  the  extent  of  the  loss."  The  answer  is  a  denial 
^*  that  he  has  made  proof  of  loss,  as  claimed  in  his  petition, 
and  as  required  by  the  contract  of  insurance  as  contained  in 
the  policy."  The  only  issue  joined  is,  whether  notice  and 
proof  of  loss  were  given  to  defendant.  There  is  no  statement 
of  facts  joining  issue  as  to  the  form  or  sufficiency  of  the 
proof.  It  was  competent  for  plaintiff  to  show  by  parol  evi- 
dence that  proof  of  loss  was  prepared  and  sent  to  defendant: 
Bish  V.  Hawkeye  Ins.  Co.,  69  Iowa,  186.  This  the  plaintiff  did 
by  proofs  that  are  unquestioned.  There  being  no  issue  as  to 
the  form  or  sufficiency  of  the  notice  and  proof,  there  was  no 
necessity  for  introducing  evidence  of  the  contents  of  either; 
and  hence  the  admission  of  the  copy  could  not  have  preju- 
diced any  rights  of  the  defendant,  and  is,  therefore,  not  ground 
for  reversal. 

5.  Plaintiff  was  permitted  to  prove,  over  defendant's  objec- 
tions, that  one  of  his  attorneys  wrote  a  letter  to  the  defendant 
concerning  this  policy,  when  it  would  be  paid,  and  with  refer- 
ence to  proof  of  loss  which  had  been  sent.  The  objection  was, 
that  this  was  giving  the  contents  of  the  letter  without  the 
proper  foundation  having  been  laid  for  secondary  evidence. 
The  witness  was  not  asked  to,  nor  did  he,  state  the  contents 
of  the  letter,  but  only  the  subjects  about  which  he  wrote. 
Had  his  answer  shown  that  it  was  about  subjects  foreign  to 
this  case,  that  would  have  been  the  end  of  inquiry;  but,  being 
upon  subjects  pertaining  to  the  case,  the  inquiry  might  be 
pursued  further.  There  is  a  difference  between  stating  the 
subject  upon  which  a  letter  was  written  and  in  stating  its 
contents.  The  witness  identified  a  letter  from  defendant, 
through  one  of  its  attorneys,  as  having  been  received  in  reply, 
which  letter  was  offered  and  objected  to.  The  statement  that 
it  was  in  answer  to  the  former  letter  was  not  contradicted,  and 
was  corroborated  by  the  subject-matter  of  the  former  and  the 
contents  of  the  latter.  This  letter  makes  no  objection  to  the 
form  or  sufficiency  of  proof  of  loss,  but  states  the  grounds  upon 
which  payment  is  refused  to  be  the  taking  out  of  additional 
insurance,  and  other  irregularities,  in  violation  of  the  policy. 
This  letter  was  introduced  before  the  court  had  decided  to 
admit  the  copy  of  the  proof  of  loss,  and  for  the  purpose  of 
showing  that  the  defendant  made  no  objection  to  the  form  or 
sufficiency  of  the  proof  Here,  again,  the  plaintiff  was  offering 
evidence  not  required  to  sustain  his  cause  of  action;  but  we 
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fail  to  discern  wherein  the  admitting  of  that  evidence  could 
have  been  prejudicial  to  the  defendant. 

6.  Question  is  made  as  to  whether  the  verdict  is  supported 
by  the  evidence,  on  the  grounds  that  plaintiff's  testimony 
does  not  show  the  value  of  the  property  destroyed.  While  it 
is  true  that  the  testimony  is  not  as  definite  as  might  be  de- 
sired, yet  it  is  as  much  so  as  the  circumstances  will  admit. 
Under  section  1734  of  McClain's  code,  the  amount  stated  in 
the  policy  is  prima  facie  evidence  of  the  insurable  value  of  the 
property  at  the  date  of  the  policy.  The  testimony  is  such  that 
we  would  not  be  justified  in  disturbing  the  verdict  on  this 
ground.  It  was  a  question  for  the  jury,  and  we  cannot  say 
that  there  was  not  evidence  to  support  their  finding. 

7.  In  support  of  the  claim  of  set-off,  defendant  offered  in 
evidence  the  premium  note  set  out,  to  which  plaintiff  objected, 
which  objection  was  sustained.  The  note  is  an  agreement  to 
pay  "$137.40  in  such  portions  and  at  such  times  as  the  direc- 
tors of  said  company,  agreeably  to  their  act  of  incorporation 
and  by-laws,  require."  It  was  admitted  that  no  assessment 
had  been  made.  The  directors  had  not  declared  any  portion 
of  said  sum  as  due  and  payable.  Without  now  determining 
what  the  rights  of  the  parties  might  be  after  the  directors  had 
declared  a  portion  to  be  paid  at  the  time  named,  we  think  it 
very  clear  that  the  defendant  was  not  entitled  to  recover  upon 
the  note  until  such  action  had  been  taken  by  the  directors. 

Our  conclusion  is,  upon  an  examination  of  the  whole  case, 
that  the  judgment  of  the  district  court  should  be  affirmed. 

Alteration  of  Instrttments  —  Burden  of  Proof.  —  As  to  who  haa  the 
burden  of  proof  in  cases  where  instruments  are  alleged  to  have  been  altered, 
see  Smith  v.  Eals,  81  Iowa,  235;  ante,  p.  486,  and  note;  Warden  etc.  Co.  v. 
Willyard,  46  Minn.  531;  24  Am.  St.  Rep.  250,  and  note. 

Insurance  —  Principal  and  Agent.  —  An  insurance  company  is  bound 
by  the  knowledge  obtained  by  its  agents:  Western  Assurance  Co.  v.  Stoddard, 
88  Ala.  606;  Insurance  Co.  v.  National  Bank,  88  Tenn.  369;  Arffy.  Star  F. 
Ins.  Co.,  125  N.  Y.  57;  21  Am.  St.  Rep.  721;  Farnum  v.  Phamix  Ins.  Co.,  83 
Cal.  246;  17  Am,  St.  Rep.  233. 

Insurance  —  Evidence  of  Proofs  of  Loss.  —  As  to  what  evidence  is 
admissible  to  show  that  proofs  of  loss  were  furnished  to  the  insurance  com- 
pany, see  Penny-packer  v.  Capital  Ins.  Co.,  80  Iowa,  56;  20  Am.  St.  Rep. 
885;  Stale  In*.  Co.  v.  Schreck,  27  Neb.  527;  20  Am.  St  Rep.  69d. 
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Crow  v.  Brown. 

[81  Iowa,  344.] 
ExKounoH  —  Exemption. —  Propbrty  Purchasbd  bt  a  Pensiokee  with 
moneys  received  by  him  as  arrears  of  his  pension  is  exempted  from  exe- 
cution, by  virtue  of  the  statute  of  the  United  States  declaring  that  "no 
sum  of  money  due  or  to  become  due  to  any  pensioner  shall  be  liable  to 
attachment,  levy,  or  seizure  by  or  under  any  legal  or  equitable  process 
whatever,  whether  the  same  remains  with  the  pension -office,  or  any 
officer  or  agent  thereof,  ....  but  shall  inure  wholly  to  the  benefit  of 
such  pensioner." 

Davis  and  Welh^  for  the  appellant. 
Dale  and  Brown,  for  the  appellees. 

RoTHROCKJ  C.  J.  1.  In  the  month  of  October,  1875,  the 
defendant  Brown  recovered  a  judgment  against  the  plaintiff 
for  the  sum  of  four  hundred  dollars  and  costs.  At  that  time 
the  plaintiff  was  insolvent.  The  plaintiff  was  a  soldier  in  the 
war  of  the  rebellion,  and  in  the  month  of  October,  1886,  he 
received  a  pension  from  the  United  States  on  account  of 
physical  disability  incurred  while  in  the  military  service.  He 
was  allowed  and  paid  the  sum  of  $1,440  as  arrears  of  pension. 
Upon  receiving  the  said  sum  of  money  he  bought  120  acres  of 
land,  for  which  he  paid  out  of  said  pension  money  the  sum  of 
five  dollars  an  acre.  He  built  a  house  on  said  land  into  which 
he  moved  his  wife  and  family,  and  has  since  occupied  the 
premises  as  a  homestead.  On  the  eighteenth  day  of  May, 
1889,  the  defendant  Brown  caused  an  execution  to  be  issued 
on  said  judgment,  and  levied  on  the  land,  and  by  this  action 
the  plaintiff  seeks  to  restrain  the  defendant  Pomroy,  who  is 
sheriff,  from  selling  the  land  in  satisfaction  of  the  judgment. 

In  the  case  of  Wehh  v.  Holt,  57  Iowa,  712,  it  was  held  that 
pension  money  was  exempt  from  the  payment  of  the  debts  of 
the  pensioner  while  it  was  in  course  of  transmission  to  him, 
but  not  after  it  came  into  his  possession.  This  construction 
of  section  4747  of  the  Revised  Statutes  of  the  United  States 
was  adopted  by  a  majority  of  this  court.  The  same  principle 
has  since  been  adhered  to  in  the  cases  of  Triplett  v.  Graham, 
58  Iowa,  135;  Baugh  v.  Barrett,  69  Iowa,  495;  Farmer  v. 
Turner,  64  Iowa,  690;  and  in  Foster  v.  Byrne,  76  Iowa,  295. 
In  the  first  and  last  of  the  cited  cases,  Mr.  Justice  Beck  and 
the  writer  hereof  dissented  from  the  opinion  of  the  majority. 
No  formal  dissent  was  entered  in  the  other  cases.  Since  the 
j5nal  opinion  was  filed  on  rehearing  in  the  case  of  Foster  v. 
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Byrne,  76  Iowa,  295,  the  personnel  of  this  court  has  been 
changed,  and  upon  a  full  examination  of  the  question,  a  ma- 
jority of  the  court  are  of  the  opinion  that  the  property  pur- 
chased with  pension  money  is  exempt  from  execution  or 
attachment  under  the  act  of  Congress  above  cited.  The  rea- 
sons for  such  holding  are  fully  set  out  in  the  dissenting  opin- 
ions above  referred  to,  and  need  not  be  repeated  here.  It  is 
sufficient  to  say,  that  if  force  and  effect  is  to  be  given  to  that 
clause  of  the  act  of  Congress  which  provides  that  pension 
money  "  shall  inure  wholly  to  the  benefit  of  the  pensioner," 
to  the  exclusion  of  his  creditors,  there  appears  to  us  to  be  no 
escape  from  the  conclusion  that  the  property  purchased  with 
pension  money  is  exempt.  Any  other  construction  of  the  law 
would  permit  creditors  to  subject  the  money  as  soon  as  it 
reaches  the  hands  of  the  pensioner. 

It  is  correct,  as  claimed  by  counsel  for  appellees,  that  the 
weight  of  authority  is  contrary  to  our  present  holding.  But 
courts  are  not  always  controlled  by  the  weight  of  authority. 
If  they  were,  the  duties  of  courts  of  last  resort  would  be  sim- 
ply to  ascertain  the  number  of  cases  involving  the  question, 
and  follow  the  majority.  There  is  the  other  important  con- 
sideration, that  the  weight  of  authority  should  commend  itself 
to  the  judgment  and  conscience  of  the  court  having  before  it 
the  question  for  determination. 

If  the  rule  adopted  by  this  court  heretofore  were  such  as 
that  rights  may  have  accrued  by  reason  of  the  rule,  whereby 
the  law  as  declared  has  become  what  is  known  in  the  law  as 
a  rule  of  property,  we  might  well  hesitate  to  overrule  the 
cases  above  cited.  But  no  such  a  result  will  follow  our  pres- 
ent holding.  The  relation  of  the  creditor  of  the  veteran  pen- 
sioned soldier  has  been  in  no  sense  changed  by  the  decision« 
of  this  court.  The  defendant  in  this  action  has  not  extended 
credit  to  the  plaintiff  by  reason  of  the  former  decisions  of 
this  court. 

The  decree  of  the  district  court  is  reversed. 


Robinson,  J.,  dissented.  He  claimed  that  the  words  "shall  inure  wholly 
to  the  benefit  of  such  pensioner"  were  qualified  by  the  preceding  clause 
"whether  the  same  remains  with  the  pension-office,  or  any  officer  or  agent 
thereof,"  and  therefore  that  when  the  moneys  left  that  office  and  its  agents, 
and  was  received  by  the  pensioner  and  invested  by  him  in  other  property, 
there  waw  nothing  in  the  act  of  Congress,  or  elsewhere,  which  exempted  such 
property  from  execution;  and  that  this  view  has  been  the  one  generally 
reached  by  the  various  courts  to  which  the  question  has  been  presented,  he 
egtablished  by  citing  the  following:  Eozelle  v.  Ehodes,  116  Pa.  St.  129j  2  Am. 
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St.  Rep.  591;  Friend  v.  Oarcehn,  77  Me.  25;  52  Am.  Rep.  739;  Crane  v. 
Linnem,  77  Me.  59;  Cranz  v.  White,  27  Kan.  319;  41  Am.  Rep.  108;  Jardain 
V.  Fairton  Savings  Fund  Ass'n,  44  N.  J.  L.  376;  Bobion  v.  Walker,  82  Ky.  60; 
56  Am.  Rep.  878;  Faurote  v.  Carr,  108  Ind.  123;  Spelman  v.  Aldrich,  126 
Mass.  113;  Hisaem  v.  Johnson,  27  W.  Va.  652;  and  that  the  only  case  neces- 
sarily in  conflict  with  those  authorities  was  Folschow  v.  Werner,  51  Wis.  85; 
though  a  dictum  to  the  like  effect  could  be  found  in  Hayward  v.  Clark,  60 
Vt.  612. 

Execution  —  Exemption. — The  doctrine  of  the  principal  case,  to  the 
effect  that  property  purchased  with  pension  money  is  exempt  from  execution, 
overruling  Foster  v.  Byrne,  76  Iowa,  295,  ia  followed  in  Dean  v.  Clark,  81 
Iowa,  753.  In  accord  with  the  principal  case,  also,  is  Yatea  County  NaL 
Bank  v.  Carpenter,  119  N.  Y.  550;  16  Am.  St.  Rep.  855. 

Pensions  —  Exemption.  —  As  to  when  money  resulting  from  pensions 
becomes  subject  to  garnishment,  see  Rozelle  v.  Rhodes,  116  Pa.  St.  1'29;  2  Am. 
St.  Rep.  691,  and  «xtoaded  uote  696-598. 


Coles  v,  Kennedy. 

[81  Iowa,  860.] 

CJoNTRAOTS.  —  Promise  is  not  without  Consideration  when  it  is  to  pay 
$1,750  for  3,500  shares  of  the  capital  stock,  of  a  mining  corporation,  though 
the  only  property  of  the  corporation  is  a  mining  claim  in  Arizona,  prose- 
cuted to  the  extent  of  driving  a  tunnel  for  a  short  distance  and  sinking 
a  shaft  about  twenty  feet,  and  in  which  shaft  a  small  vein  of  silver  ore 
has  been  found,  but  not  in  quantities  sufficient  to  justify  milling  the 
same;  nor  is  the  consideration  of  the  promise  so  inadequate  as  to  consti- 
tute a  badge  of  fraud. 

Corporation  —  Misrepresentation  to  Induce  Purchase  of  Stock.  — 
Agreement  to  purchase  stock  in  a  mining  corporation,  induced  by  repre- 
senting that  one  who  was  known  as  a  successful  business  man  of  large 
experience  and  capacity  had  subscribed  and  paid  for  five  thousand  shares 
of  such  stock,  when  in  fact  he  had  a  secret  contract  exonerating  him 
from  making  any  payment  therefor,  is  obtained  by  fraud,  and  will  b« 
canceled  by  a  court  of  equity. 

F.  M.  Stuart,  for  the  appellant. 

Mitchell  and  Penick,  for  the  appellees. 

Given,  J.  The  testimony  shows  that  in  1880  appellant 
was  the  owner  of  a  mining  claim  in  Arizona,  called  the  "Mina 
Rica,"  that  had  been  prospected  to  the  extent  of  driving  a 
tunnel  for  a  short  distance,  and  sinking  a  shaft  to  about 
twenty  feet.  A  small  vein  of  silver  ore  was  found  in  the 
shaft,  but  not  in  quantities  to  justify  milling  the  same.  In 
the  spring  of  1880,  appellant  returned  from  Arizona  to  Chari- 
ton, bringing  with  him  specimens  of  ore  which  he  represented 
to  have  been  taken  from  his  claim.     He  proceeded  to  organ- 
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ize  a  joint-stock  company  for  gold  and  silver  mining  in  Ari- 
zona, "  and  to  purchase  the  three-fourths  interest  of  the 
Mina  Rica  mine."  A  company  was  organized  with  a  large 
capital  stock,  divided  into  shares  of  twenty  dollars  each. 
The  appellee  subscribed  for  four  thousand  shares  of  stock,  to 
be  paid  for  at  "  fifty  cents  per  share,  as  per  agreement  with 
J.  W.  Kennedy  and  R.  M.  Moore."  The  contract  in  question 
was  executed  and  acknowledged  April  1,  1880.  By  it  ap- 
pellee acknowledged  himself  to  be  indebted  to  the  appellant 
in  the  sum  of  $1,750,  to  be  paid  on  or  before  April  1, 1881,  and 
if  not'paid  at  that  time,  appellee  was  to  make  to  appellant  a 
warranty  deed  for  a  certain  lot  in  Chariton.  If  one  half  of 
said  sum  was  paid  within  the  time  named,  appellant  was  to 
have  a  deed  for  the  east  half  of  said  lot.  The  only  considera- 
tion for  this  contract  was  three  thousand  five  hundred  of  the 
four  thousand  shares  subscribed  for  by  appellee,  the  other  five 
hundred  shares  being  given  to  him  free  of  charge.  After  the 
organization  of  the  company,  appellant  gave  to  appellee  and 
other  subscribers  orders  on  the  company  for  their  stock. 
These  orders  were  taken  up,  and  the  parties  credited  with 
their  stock,  and  statements  issued  to  them  showing  the 
amount  they  were  entitled  to.  As  the  company  desired  to 
raise  funds  by  the  sale  of  stock,  it  was  resolved  that  none 
should  then  be  issued  to  the  promoters. 

1.  But  two  questions  are  involved  in  this  case,  to  wit:  Was 
the  agreement  without  consideration?  and  was  the  plaintiff" 
induced  to  sign  the  same  by  fraud?  In  considering  these 
questions,  we  are  to  look  at  the  facts  as  they  were  then  known 
to  the  parties.  It  is  not  true,  as  urged,  that  all  the  mining 
company  had  was  a  hole  in  the  ground,  twenty  feet  deep.  It 
had  the  right  to  prosecute  its  business  of  mining  upon  that 
claim  to  whatever  extent  it  pleased.  True,  the  result  was  un- 
certain; but  it  owned  a  mining  claim  that  had  been  pros- 
pected to  the  extent  stated,  located  in  a  mining  region  in  the 
vacinity  of  valuable  mines,  and  had  at  least  an  inviting  show 
of  valuable  ore.  The  consideration  for  the  agreement  in  ques- 
tion was  a  large  amount  of  stock  in  the  company  owning  this 
mining  claim,  with  its  limited  development,  and  the  right  to 
develop  it  indefinitely.  There  was  certainly  not  a  want  of 
consideration  for  this  contract. 

2.  We  next  inquire  whether  the  appellee  was  induced  to 
execute  this  contract  by  reason  of  fraud,  as  alleged  upon  the 
part  of  the  appellant.     It  is  urged  that  there  is  such  inade- 
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quacy  of  consideration  as  to  indicate  fraud.  There  was  great 
uncertainty  as  to  what  appellee  might  realize  out  of  the  con- 
sideration moving  to  him,  but  it  was  not  so  inadequate  as  to 
constitute  a  badge  of  fraud.  The  fraud  alleged  is,  that  to 
induce  appellee  to  subscribe  for  stock  in  the  mining  com- 
pany, and  to  execute  said  agreement,  appellant  exhibited 
specimens  of  silver  ore  containing  large  and  rich  proportions 
of  silver,  and  caused  it  to  be  represented  to  appellee  that  said 
ore  was  taken  from  the  Mina  Rica  mine;  that  appellant  rep- 
resented to  appellee  that  one  S.  H.  Mallory  had  subscribed 
and  paid  for  five  thousand  shares  in  the  said  mining  com- 
pany; that  each  of  said  representations  was  false  and  fraudu- 
lent; that  said  mine  did  not  have  any  silver  or  gold  ore  in  it, 
and  never  had;  that  the  ore  exhibited  to  appellee  did  not 
come  from  and  was  not  taken  from  said  mine;  that  S.  H. 
Mallory  had  subscribed  for  five  thousand  shares  with  a  secret 
contract  with  defendant  that  they  should  cost  him  nothing. 
All  the  witnesses  testifying  upon  that  subject  agreed  in  stat- 
ing that  there  was  silver  ore  in  the  shaft  sunk  upon  the  claim. 
Appellant  testifies  that  the  specimens  of  ore  which  he  exhib- 
ited to  appellee  were  taken  from  that  claim,  and  this  testi- 
mony stands  uncontradicted  by  any  reliable  evidence. 

S.  H.  Mallory  had  resided  in  Chariton  for  many  years,  and 
was  known  in  the  community  as  a  man  of  large  business  ex- 
perience and  capacity,  and  as  a  successful  business  man, 
whose  name  as  a  subscriber  would  be  influential  in  inducing 
others  to  take  stock  in  the  mining  company.  While  it  is  true 
that  Mr.  Mallory's  name  follows  that  of  appellee  on  the  sub- 
scription list,  it  appears  that  he  had  agreed  to  take  stock  pre- 
vious to  the  time  the  list  was  circulated  for  signatures,  and 
that  the  fact  of  his  agreeing  to  take  five  thousand  shares  of 
the  stock  was  held  out  to  appellee  as  an  inducement  to  exe- 
cute the  contract  in  question.  The  testimony  shows  that  Mr. 
Mallory  was  to  have  his  stock  free  ctf  charge,  and  that  it  was 
given  to  him  to  secure  the  influence  of  his  name  in  procuring 
appellee  and  others  to  subscribe.  The  fact  that  Mr.  Mallory 
was  not  to  pay  for  his  stock  was  concealed  from  the  appellee 
To  have  disclosed  it  would  have  been  to  defeat  the  very  pur- 
pose for  which  the  five  thousand  shares  were  given  to  Mal- 
lory. We  have  no  doubt  but  the  belief  that  Mr.  Mallory  had 
subscribed  for  five  thousand  shares  of  the  stock,  and  that  he 
had  or  was  to  pay  for  the  same,  operated  as  an  inducement  to 
appellee  to  subscribe  for  stock,  and  execute  the  contract  ia 
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question.  This  was  such  a  fraud  as  cannot  have  the  approval 
of  a  court  of  equity,  and  for  which  the  contract  induced  by  it 
should  be  canceled  and  held  for  naught. 

On  the  trial,  appellee  examined  several  witnesses  as  to  rep- 
resentations made  to  them  as  inducements  to  subscribe  for 
stock,  to  which  defendant  objected,  because  not  made  to  or 
in  the  hearing  of  the  plaintiff,  and  did  not  operate  as  an  in- 
ducement to  him  to  sign  the  contract  in  question.  This  testi- 
mony was  taken  under  defendant's  objection.  It  is  not  now 
claimed  to  be  admissible,  and  therefore  has  not  been  consid- 
ered. 

The  views  expressed  lead  us  to  the  conclusion  that  the  de- 
cree of  the  district  court  should  be  affirmed. 


Promise  —  Consideration.  —  In  cases  where  a  contract  is  founded  upon 
other  than  a  money  consideration,  and  where  the  promise  has  been  deliber- 
ately made,  the  law  looks  no  further  than  to  see  that  the  contract  rests  upou 
a  consideration  of  some  value:  Shejyherd  v.  Ehodes,  7  R.  I.  470;  84  Am.  Dec, 
673,  and  note.  Adequacy  of  consideration  in  point  of  value  is  not  essential 
to  the  validity  of  a  promise:  Hind  v.  Holdship,  2  Watts,  104;  26  Am.  Dec. 
107,  and  note;  Phillips  v.  Pullen,  45  N.  J.  Eq.  5;  Morrill  v.  Everson,  77  Cal. 
114.  Mere  inadequacy  of  consideration  will  not  be  inquired  into,  in  the  ab- 
sence of  fraud:  Phillips  v.  PuUen,  45  N.  J.  Eq.  830;  Clark's  Appeal,  57  Conn. 
&65. 

Contracts  —  Cancellation  by  Equity  for  Misrepresentation.  — 
Courts  of  equity  cancel  contracts  for  false  representations  which  constitute 
an  inducement  to  the  contract,  and  upon  which  the  party  had  a  right  to  rely, 
especially  where  such  representations  are  peculiarly  within  the  knowledge 
of  the  party  who  makes  them:  Rorer  etc.  Co.  v.  IVoiit,  83  Vau  397;  5  Am.  St. 
Rep.  285,  and  note;  MacLaren  v.  Cochran,  44  Minn.  255;  Crooks  v.  NippoU, 
44  Minn.  239;  Maxfield  v.  Schwartz,  45  Minn.  160. 


SwEESBY  V.  Sparling. 

[81  Iowa,  433.] 
PcTBLic  Lands.  —  Agreement  to  Convey  Land  when  Title  thereto 
shall  be  Acquired  under  the  Homestead  Laws  of  the  United 
States  is  valid  and  enforceable  if,  at  the  time  it  was  made,  the  parties 
thereto  were  in  possession  of  different  parts  of  a  tract  and  each  entitled 
to  acquire  it  under  such  laws,  and  the  object  of  the  agreement  was  to 
avoid  difficulty  and  enable  each  to  acquire  title  to  the  portion  of  which 
he  was  already  in  possession  and  the  right  to  the  possession  of  which  the 
other  conceded. 

Action  to  recover  possession  of  real  estate.  The  defendant^ 
by  his  cross-bill,  asserted  that  the  land  of  which  he  was  in 
possession  was  entered  at  the  United  States  land-office  as  a 
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homestead  under  an  agreement  between  him  and  the  plain- 
tiff, that  if  the  former  would  not  attempt  to  homestead  the 
land  occupied  and  claimed  by  him,  and  would  allow  the  latter 
to  homestead  the  land  possessed  by  both,  plaintiff  would  con- 
vey to  defendant  the  part  occupied  by  him  as  soon  as  title 
was  received  from  the  United  States.  A  decree  being  entered 
for  defendant,  plaintiff  appealed. 

S.  H.  Cochran  and  C.  E.  Underhill,  for  the  appellant. 
Pendleton  Hubbard,  for  the  appellee. 

RoTHROcK,  C.  J.  The  land  in  controversy  is  situated  or> 
the  east  bank  of  the  Missouri  River.  It  appears  from  the  evi- 
dence that  the  plaintiff  homesteaded  the  whole  tract  on  the 
fifteenth  day  of  November,  1887.  He  took  possession  of  the  land 
in  September,  1884,  and  made  improvements  thereon  by  build- 
ing a  house,  stable,  sheds,  and  cribs,  and  fencing  and  clearing 
up  the  land.  One  John  Kennedy  afterwards  made  a  claim 
on  part  of  the  land,  and  lived  upon  it.  The  plaintiff  advised 
the  defendant  that  Kennedy  desired  to  sell  his  claim,  and  at 
the  instance  of  plaintiff,  the  defendant  bought  Kennedy's  claim 
and  moved  on  the  land.  The  plaintiff  assisted  him  in  moving. 
Sparling  has  been  in  possession  since  that  time.  He  built  a 
house,  and  made  other  improvements.  The  evidence  is  quite 
clear  that  the  plaintiff  recognized  the  right  of  the  defendant 
to  the  part  of  the  land  occupied  by  him  to  be  the  same  as  the 
right  of  the  plaintiff  to  that  part  of  which  he  had  possession. 
The  status  of  affairs  so  remained  until  the  time  of  the  entry. 
Both  of  the  parties  went  to  the  United  States  land-office  at 
Des  Moines  to  enter  their  land,  when  it  was  discovered  that, 
under  the  statutes  of  the  United  States,  all  the  land  had  to 
be  homesteaded  by  one  person,  or  in  a  different  shape  from 
the  way  in  which  the  parties  themselves  occupied  it.  Th» 
defendant  claims  that,  to  avoid  the  difficulty,  it  was  agreed 
that  Sweesey  should  enter  the  whole  tract,  and  that  as  soon 
as  he  procured  the  title,  he  would* convey  that  part  now  in 
controversy  to  the  defendant.  The  plaintiff  denies  that  any 
such  agreement  was  made.  There  is  a  conflict  in  the  evi- 
dence on  this  question.  We  are  satisfied  that  it  is  shown  by 
a  fair  preponderance  of  the  evidence  that  the  agreement  wa» 
made  as  claimed  by  defendant.  There  is  a  preponderance  so 
far  as  the  testimony  of  the  witnesses  is  involved,  and  defend- 
ant and  his  witnesses  are  strongly  corroborated  by  the  fact 
that  it  is  undisputed  that  the  plaintiff  procured  the  defend- 
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ant  to  purchase  whatever  right  Kennedy  had,  and  recognized 
the  right  of  defendant  to  be  equal  to  his  own  until  after  it  was 
Jiomesteaded  in  his  name. 

The  question  to  be  determined  is,  Can  the  defendant  en- 
force the  agreement  made  at  Des  Moines?  Or  is  he  precluded 
from  setting  it  up  and  claiming  under  it  by  the  statutes  of 
the  United  States?  It  is  claimed  that  the  case  is  within  the 
rule  announced  by  this  court  in  Oalcs  v.  Heaton,  44  Iowa,  116t 
and  that  the  agreement  made  at  the  land-office  was  abso- 
lutely null  and  void.  The  rule  in  that  case,  as  stated  in  the 
head-note,  is  as  follows:  "  0.  had  pre-empted  a  quarter-section 
of  government  land,  and  had  made  valuable  improvements 
thereon,  when  he  agreed  with  H.  that  if  the  latter  would  take 
possession  and  perfect  a  title  under  the  homestead  act,  he 
would  relinquish  his  rights  already  acquired,  and  should  re- 
ceive, in  consideration  therefor,  a  deed  to  half  of  the  land 
when  the  title  should  be  perfected.  Held,  that  the  agreement 
was  in  violation  of  the  provisions  of  the  homestead  act  of  the 
United  States,  and  could  not  be  enforced."  The  case  at  bar, 
however,  is  more  nearly  like  Snow  v.  Flannery,  10  Iowa,  318; 
77  Am.  Dec.  120.  In  that  case,  as  in  this,  the  parties  settled 
upon  the  land  before  a  survey  was  made  by  the  government, 
and  their  respective  claims  were  designated  by  themselves  by 
claim  lines,  and  both  parties  had  equal  claims  when  they  ap- 
peared at  the  land-office  to  homestead  the  land,  and  it  was 
discovered  that,  under  the  pre-emption  laws,  the  land  could 
not  be  entered  in  parts,  but  must  be  entered  as  a  whole;  one 
of  the  parties  must  give  way,  or  both  abandon  their  claims. 
In  both  cases  substantially  the  same  agreement  was  made, 
and  in  the  cited  case  the  agreement  was  enforced.  It  is 
claimed,  however,  that  Snow's  case  arose  under  the  federal 
statute  of  1841,  while  the  entry  in  the  case  at  bar  was  made 
under  the  homestead  act  of  1862.  We  have  examined  these 
statutes.  The  act  of  1841  provided  that  "  all  assignments  and 
transfers  of  the  rights  hereby  secured  prior  to  the  issuing  of 
the  patent  shall  be  null  and  void."  It  is  true  that  the  act  of 
1862  is  more  explicit  in  requiring  the  entry  to  be  made  for 
the  exclusive  use  of  the  person  in  whose  name  the  entry  is 
made,  but  both  acts  provide  that  transfers  or  assignments 
made  before  the  patent  issues  shall  be  void.  In  our  opinion, 
the  case  at  bar  is,  in  substance,  the  same  as  the  case  last 
above  cited.  The  facts  are  so  nearly  alike  that  the  same 
jules  of  law  should  be  held  to  apply.     Counsel  for  appellee 
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also  cite  us  to  the  case  oi  Dawson  v.  Merrille,  2  Neb.  119,  but 
that  case  has  been  overruled  in  several  subsequent  cases: 
See  Simmons  v.  Yurann,  11  Neb.  516;  Bateman  v.  RohinsoUy 
12  Neb.  511;  Blanchard  v.  Jamison,  14  Neb.  246;  and  Carhin» 
V.  Anderson,  21  Neb.  364.  The  last-named  case  strongly  sup- 
ports the  views  we  have  herein  expressed. 

We  think  the  decree  of  the  district  court  is  right,  and  it  is 
affirmed.  

Public  Land  —  Homestead  —  Conveyance  ot.  —  An  agreement  to  con- 
vey, by  a  homesteader,  before  his  entry  is  complete,  la  against  publio  policy 
and  void:  Nichols  v.  Council,  61  Ark.  2(5;  14  Am.  St.  Hep.  20,  and  note.  A 
homestead  settler  may  make  a  valid  mortgage  npon  the  homestead  before  h* 
acquires  a  patent  thereto:  Boggan  v.  Reid,  1  Wash.  515. 


Davis  v.  Western  Home  Insuranob  Company, 

[81  lowA,  496.] 

Insurance  —  Condition  against  Change  in  Exposure.  —  If  a  policy  of 
insurance,  issued  upon  ear-corn  in  two  cribs,  contains  a  condition  declar- 
ing that  it  shall  be  void  "if  there  be  any  change  in  the  exposure  by  the 
erection  or  occupation  of  adjacent  buildings,  or  by  any  means  whatever 
in  the  control  or  knowledge  of  the  assured,"  such  condition  is  violated 
and  the  policy  avoided  if  he  caused  a  sheller,  operated  by  steam,  and 
an  engine  and  boiler,  furnishing  the  power,  to  be  brought  quite  near  the 
cribs,  and  the  corn  was  destroyed  by  fire  caused  by  the  proximity  of  the 
engine  to  the  cribs. 

Insurance  —  Definition.  —  The  Word  "Exposure,"  as  used  in  policies 
of  insurance,  indicates  danger  of  destruction  or  injury  to  the  property 
insured  from  external  sources  not  inherent  in  the  property  Itself. 

Oummim  and  Wright,  and  Phelps  and  Temple,  for  the  ap- 
pellant. 

Willard  and  Willard,  for  the  appellee. 

Beck,  J.  1.  The  policy  upon  which  the  action  is  brought 
covered  ear-corn  contained  in  two  qribs.  Upon  one  crib  the 
amount  insured  was  $1,665,  on  the  other,  $335.  The  crib 
first  named  was  burned,  and  the  corn  contained  in  it  de- 
stroyed. The  plaintiflF  seeks  in  this  action  to  recover  for  this 
loss.  The  policy  contains  a  condition  in  the  following  lan- 
guage: "  The  policy  shall  be  void  and  of  no  effect  if,  without 
permission  therefor  in  writing  hereon,  the  assured  shall  now 
have,  and  hereafter  make  or  procure,  any  other  contract  of 
insurance  on  property  covered  in  whole  or  in  part  by  this  pol- 
icy, ....  or  if  there  be  any  change  in  the  exposure,  by  the 
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erection  or  occupation  of  adjacent  buildings,  of  by  any  means 
whatever  in  the  control  or  knowledge  of  the  assured."  The 
evidence  tended  to  show  that  the  assured  brought,  or  caused, 
or  permitted  to  be  brought  and  operated,  a  sheller,  propelled 
by  steam,  and  the  engine  and  boiler  furnishing  the  power, 
•quite  near  the  corn-cribfand  that  the  fire  originated  from  and 
was  caused  by  the  use  of  such  engine  in  dangerous  proximity 
to  the  corn-crib.  Thereupon  the  court  below  gave  to  the  jury 
the  following  instruction:  "It  is  provided  in  the  policy  'that 
this  policy  shall  be  void  and  of  no  effect  if,  without  permission 
therefor  in  writing  hereon,  there  be  any  change  in  the  expos- 
ure, by  the  erection  or  occupation  of  adjacent  buildings,  or  by 
any  means  whatever  within  the  control  and  knowledge  of  the 
assured.'  Now,  the  construction  of  this  clause  is  for  the  court 
to  determine,  and  the  effect  of  it  is,  that  the  exposure  referred 
to  therein,  in  order  to  avoid  the  policy,  must  be  by  the  erec- 
tion or  occupancy  of  an  adjacent  building,  or  by  some  means 
of  like  character;  that  is,  some  permanent  erection  or  struc- 
ture must  have  beeen  placed  in  proximity  to  the  crib  which 
contained  the  corn,  or  the  occupancy  of  some  building  stand- 
ing at  the  time  the  policy  was  issued,  adjacent  to  the  said 
crib,  must  have  been  changed  so  as  to  increase  the  hazard,  in 
order  to  come  within  the  terms  of  this  provision.  And  the 
use  of  a  steam-power  to  run  a  sheller  in  shelling  the  said  corn 
would  not  come  within  the  prohibitory  clause  of  the  policy 
referred  to  in  these  instructions." 

2.  In  our  opinion,  the  court  below  erred  in  thi«  instruction. 
It  is  plain  that  the  policy  cannot  bear  the  construction  therein 
put  upon  it.  It  will  be  observed  that  the  condition  of  the 
policy  in  question  is  against  "change  in  exposure."  The 
word  "exposure"  means  "the  state  of  being  exposed";  "open- 
ness to  danger;  accessibility  to  anything  that  may  affect, 
especially  detrimentally."  It  is  a  word  much  used  in  the 
business  of  insurance,  in  the  sense  of  this  definition,  to  indi- 
cate danger  of  destruction  or  injury  by  fire,  to  property  in- 
sured, from  external  sources,  and  not  inherent  to  the  property 
itself.  The  word  does  not  in  the  meaning  contemplate  any 
particular  source  of  danger.  If  danger  results  to  the  property 
from  contiguous  buildings  because  of  their  occupation  from 
pursuits,  whether  carried  on  in  a  building  or  out  of  it,  from 
the  practice  or  habit  to  use  fire,  from  the  running  of  railroad 
locomotives,  and  the  like,  they  are  said  to  be  exposures  to  the 
property.     The  condition  of  the  policy  is  against  any  change 
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in  the  exposure  by  the  erection  or  occupation  of  adjacent 
buildings,  or  by  any  means  whatever  in  the  control  of  the 
assured.  Exposure  from  "the  erection  or  occupation  of  adja- 
cent buildings  "  is  especially  prohibited  by  specific  language. 
All  exposures  "  by  any  means  whatever "  are  forbidden  by 
general  language. 

Counsel  insist  that  "it  is  a  general  rule  in  the  construc- 
tion of  contracts  and  statutes,  that  when  general  words 
follow  special  words,  the  general  words  are  controlled  and 
governed  by  the  special  words."  The  rule  is  not  accurately 
stated  as  it  is  found  in  the  authority  cited  by  counsel:  2  Par- 
eons  on  Contracts,  13,  note  2.  It  is  there  stated  in  this  lan- 
guage: "When,  in  a  statute,  general  words  follow  particular 
ones,  the  rule  is  to  construe  them  as  applicable  to  subjects 
■ejusdem  generis"  We  may  assume,  what  is  probably  true, 
that  this  rule  applies  to  contracts.  The  condition  of  the  pol- 
icy under  consideration  is  against  exposures.  The  erection 
or  occupation  of  adjacent  buildings  is  specially  named  as 
causes  producing  exposure.  In  the  general  language,  expos- 
ures, "  by  any  other  means  whatever  within  the  control  or 
knowledge  of  the  assured,"  are  forbidden.  The  special  words 
forbid  "  the  erection  and  occupation  of  adjacent  buildings  " 
80  as  to  change  or  increase  the  exposure.  If  they  are  erected 
and  occupied  for  the  use  therein  of  dangerous  elements,  as 
fire,  the  exposure  is  increased.  Now,  it  is  the  use  of  the 
clement  of  fire,  or  other  dangerous  thing,  that  is  provided 
against.  It  is  plain  that  the  buildings  ■per  se  are  not  expos- 
ures, and  it  is  equally  plain  that  anything  which  causes  the 
use  of  fire  or  other  dangerous  elements,  by  which  a  building 
is  made  an  exposure,  is  ejusdem  generis.  The  rule  as  applica- 
ble to  this  case  does  not  mean  that  the  cause  of  an  exposure, 
contemplated  by  the  general  words  of  the  condition,  shall  be 
buildings,  or  something  of  the  same  nature  or  character,  but 
shall  be  ejusdem  generis,  of  the  same*nature,  kind,  or  charac- 
ter, in  causing  exposure  to  fire.  In  our  opinion,  the  condition 
of  the  contract  has  not  regard  to  the  form,  substance,  use,  or 
character  of  the  thing  creating  the  exposure.  But  anything 
in  which  fire  is  used  so  as  to  be  dangerous,  or  any  occupation 
when  it  is  so  used,  or  any  acts,  habits,  or  customs  endanger- 
ing the  insured  property  which  are  within  the  control  or 
knowledge  of  assured,  causes  an  exposure  within  the  mean- 
ing of  the  conditions  of  the  policy  under  consideration. 

Other  questions  argued  by  counsel  need  not  be  considered, 
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as  the  views  we  have  expressed  are  decisive  of  the  case  upon 
this  appeal.     The  judgment  of  the  district  court  is  reversed. 

Insurance  —  Increase  of  Risk.  —  The  general  rule  is,  that  any  increase 
of  risk  by  the  assured,  during  the  period  covered  by  the  policy,  renders  it 
void,  if  there  is  a  condition  to  that  effect  in  the  policy:  Moore  v.  Protection  Ins. 
C7a,  29  Me.  97;  48  Am.  Dec.  514;  HouglUon  v.  Manu/acturera'  etc.  Ins.  Co.,  8 
Met.  114;  41  Am.  Dec.  489;  Dittmer  v.  Germania  etc  Ins.  Co.,  23  La.  Ann. 
458;  8  Am.  Rep.  600;  Merriam  v.  Middlesex  etc.  Ina.  Co.,  21  Pick.  162;  32 
Am.  Dec.  252,  and  note. 


Cook    v,   Chicago,    Rook    Island,    and    Pacific 
Railway  Company. 

[81  Iowa,  651.] 

A  Common  Carries  has  No  Eight  to  Make  Unreasonable  Charqes 
for  his  services,  and  cannot  lawfully  make  unjust  discrimination  be- 
tween  his  customers. 

Common  Carriers  —  Evidence  of  Unjust  Charges.  —  The  fact  that  cer- 
tain customers  are  charged  less  than  others  for  the  same  services  is 
evidence  that  the  amount  charged  the  former  is  unreasonable.  Espe- 
cially is  this  true  when  the  lesser  charges  were  maintained  for  long 
periods  of  time,  and  their  existence  concealed  by  lying  and  deceit. 

Common  Carrier  —  Recovery  op  Payments  Made  for  Excessive 
Charges.  —  A  shipper  is  entitled  to  recover  from  a  common  carrier 
a  sum  equivalent  to  the  rebate  which  it  allowed  other  shippers  for 
whom  it  performed  the  same  kind  and  extent  of  services,  where  it  had 
collected  full  charges  from  such  shipper  without  allowing  him  any 
rebate,  and  denied  and  concealed  from  him,  when  making  such  collec- 
tion, the  fact  that  it  had  allowed  any  rebate  to  his  competitors  in  busi- 
ness. 

Payment,  Voluntary,  What  is  not.  —  Payment  by  a  shipper  to  a  com- 
mon carrier  of  a  sum  in  excess  of  what  it  was  charging  his  competi- 
tors in  the  same  business  cannot  be  regarded  as  being  voluntarily  made 
by  him,  when  be  was  without  knowledge  that  the  exaction  was  not 
lawful,  and  was  in  belief  of  the  truth  of  the  assertions  of  the  agents  of 
the  carrier,  that  the  rate  paid  by  him  was  the  same  as  that  charged  to 
all  other  shippers. 

Carriers.  —  Statute  of  Limitation  does  not  Commence  to  Run  against 
an  action  to  recover  for  unjust  discrimination  made  by  a  common  carrier 
until  the  fact  of  such  discrimination  is  discovered,  where  it  is  fraudu- 
lently concealed  by  the  carrier. 

Rule  of  Court  requiring  copies  of  all  pleadings  to  be  filed  for  the  use  of 
the  adverse  party,  and  allowing  certain  specified  sums  as  costs  therefor, 
is  valid. 

T.  8.  Wright,  Robert  Mather^  and  Wiiislovi  and  Fiamum,  for 
the  appellant, 

Alanson  Clark,  for  the  appellees. 
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RoTHRocK,  C.  J.  1.  The  action  is  not  founded  upon  any 
statute,  state  or  federal.  The  right  to  recover  is  based  en- 
tirely upon  the  common  law  pertaining,  to  the  duties  and 
obligations  of  common  carriers.  By  an  amended  and  substi- 
tuted petition,  the  plaintiffs  claimed  unlawful  and  unjust- 
overcharges  upon  the  shipment  of  316  car-loads.  Each  ship- 
ment was  pleaded  in  a  separate  count  as  a  separate  cause  of 
action.  All  of  the  accounts  were  alike,  except  in  dates  of 
shipment,  cars,  and  kind  of  stock  shipped,  and  stations  from 
which  the  shipments  were  made.  It  is  averred,  in  substance, 
in  the  amended  petition,  that  the  public  tariff  rates  for  ship- 
ment of  live-stock,  from  any  point  in  Jasper  County,  during 
the  time  the  plaintiffs  made  such  shipments,  was  sixty  dol- 
lars for  one  car-load;  that  the  plaintiffs  paid  the  full  amount 
of  said  rates,  and  that  certain  other  shippers  (who  are  named 
in  the  petition)  also  paid  the  full  tariff  rates,  but  that  said 
other  shippers  were  allowed,  and  defendant  paid  to  them,  a 
rebate  or  drawback  upon  each  car-load  shipped  by  them, 
which  rebate  or  drawback  was  paid  by  defendant  to  said 
shippers  under  a  private  and  secret  arrangement  between 
the  defendant  company  and  said  shippers,  and  that  the 
knowledge  of  the  payment  of  such  rebates  was  wrongfully 
and  fraudulently  concealed  from  the  plaintiffs  by  the  de- 
fendant and  said  other  favored  shippers;  that  the  agents  of 
the  defendant  openly  announced  and  declared  to  the  plain- 
tiffs that  the  public  and  announced  tariff  paid  by  the  plain- 
tiffs was  correct,  and  that  no  cut,  rebate,  or  concession  from 
the  same  was  allowed  to  any  shipper;  and  that  the  plain- 
tiffs, by  reason  of  said  wrongful  and  fraudulent  agreement,, 
did  not  and  could  not  have  discovered  it,  and  they  shipped 
their  stock  in  the  belief  that  no  unjust  discrimination  was 
made  against  them.  It  is  charged  that  the  shipments  made 
by  the  plaintiffs  and  those  made  by  the  said  favored  shippers 
were  for  precisely  the  same  service,  from  the  same  places, 
upon  like  cofiditions,  and  under  precisely  the  same  circum- 
stances, and  that  the  rate  charged  by  the  defendant  and  paid 
by  the  plaintiffs  was  unreasonable,  extortionate,  and  unjust, 
and  that  it  was  an  unjust  discrimination  between  shippers 
for  the  same  service  under  like  circumstances. 

Before  proceeding  to  a  determination  of  what  we  regard  as 
the  material  question  in  the  case,  we  will  first  dispose  of  a 
question  pertaining  to  the  power  of  the  referee.  The  petition 
in  the  case  was  twice  amended  after  the  cause  was  referred. 

Am.  8t.  Rep.,  Vol.  XXV.  -  33 
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The  reference  was  made  by  agreement  of  the  parties  before 
any  issue  was  made  or  tendered  in  the  case.  The  order  of 
submission  was  as  follows:  *'  By  agreement  of  parties,  this 
cause  is  referred  to  D.  Ryan,  with  power  to  settle  issues,  and 
try  and  hear  the  cause,  and  report  the  facts  and  conclusions 
of  law."  After  the  reference  was  made,  the  parties  appeared 
before  the  referee,  and  the  issues  were  made  up.  The  amend- 
ments to  the  petition  were  very  voluminous,  and  there  were 
certain  interrogatories  attached  to  the  petition,  which  inter- 
rogatories the  plaintiffs  demanded  should  be  answered  by 
certain  persons  claimed  to  be  general  officers  of  the  defend- 
ant, and  a  rule  was  asked  that  the  defendant  be  required 
to  produce  certain  books  and  papers.  In  other  words,  the 
plaintiffs  sought,  by  about  all  the  means  known  to  the  law, 
to  compel  the  defendant  to  disclose  the  facts  as  to  the  alleged 
discrimination  between  shippers.  All  these  movements  were 
resisted  by  the  filing  of  motions  and  demurrers,  attacking 
the  pleadings,  and  by  refusing  to  produce  its  books  and 
papers,  and  by  failing  to  make  full  answers  to  the  special 
interrogatories;  and  for  such  failure,  the  referee  ordered  that 
the  petition  be  taken  as  true,  except  so  far  as  its  averments 
were  modified  by  the  evidence  introduced  on  the  trial.  It  is 
claimed  in  behalf  of  the  defendant  that,  under  our  practice, 
a  referee  has  no  power  to  make  the  orders  which  the  referee 
made  with  reference  to  the  failure  to  produce  books  and 
papers,  and  the  failure  to  answer  the  special  interrogatories. 
We  do  not  think  it  is  proper  to  determine  what  power  a 
referee  may  have  in  these  respects,  for  the  reason  that  there 
is  really  not  a  dispute^  question  of  fact  in  the  case.  The 
evidence  of  the  witnesses  introduced  by  the  plaintiffs  estab- 
lishes the  facts  pleaded  in  the  petition  without  conflict.  The 
defendant  did  not  introduce  any  evidence;  and  if  the  facts 
pleaded  entitle  the  plaintiffs  to  recover,  it  would  have  been 
clearly  against  the  undisputed  evidence  to  have  made  a  find- 
ing for  the  defendant.  We  will  now  state,  as  briefly  as  may 
be,  the  substance  of  the  evidence. 

It  appears  that  one  E.  R.  Clupp  was  an  employee  of  the 
defendant.  He  was  located  at  Des  Moines,  and  was  known 
among  shippers  of  live-stock  as  the  Iowa  stock  agent  of  the 
defendant.  Clapp  was  frequently  along  the  railroad  in  con- 
ference with  shippers  of  live-stook.  He  held  this  position 
during  the  time  that  the  plaintiffs  made  the  shipments  set 
forth  in  their 'petition.     There  were  a  number  of  shippers  of 
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live-stock  in  and  about  Newton,  the  principal  station  on  the 
defendant's  road  in  Jasper  County.  During  nearly  the  whole 
time  covered  by  this  action,  the  tariff  rate  for  shipment  of 
live-stock  from  Newton  to  Chicago  was  sixty  dollars  per  car- 
load. It  was  practically  the  same  from  the  stations  next  east 
and  west  of  Newton.  There  was  at  times  a  slight  difference,  but 
not  enough  to  be  a  material  fact  in  the  case.  The  freight 
charges,  as  given  by  the  defendant  to  its  station  agents,  were, 
for  the  most  of  the  time,  sixty  dollars  per  car-load,  and  this 
rate  was  given  out  by  station  agents  to  shippers  as  the  charge 
made  by  the  defendant.  All  of  the  car-loads  sent  forward  by 
all  the  shippers  were  billed  by  the  agents  at  the  full  rate 
given  out  by  the  company.  The  stock  was  shipped  in  the 
usual  manner.  No  part  of  the  freight  charges  were  in  any 
case  paid  at  the  place  of  shipment.  The  cars  were  billed  to 
commission  houses  at  the  Union  stock-yards.  The  stock  was 
Bold  by  the  commission  men,  and  after  taking  out  their  com- 
missions and  paying  the  freight,  the  balance  of  the  proceeds 
of  the  sales  was  remitted  to  the  shipper.  This  was  the  uni- 
form manner  of  transacting  the  business.  All  of  the  shippers 
were  dealt  with  in  exactly  the  same  manner  until  the  stock 
was  sold,  and  the  regular  freight  charges  paid.  There  was 
no  difference  in  the  manner  of  the  service.  All  of  the  ship- 
pers were  given  the  same  kind  of  cars,  and  the  stock  shipped 
by  the  plaintiffs  was  conveyed  in  the  same  kind  of  trains, 
and  on  the  same  time,  and  with  the  same  privileges  as  to  the 
free  transportation  of  one  or  more  men  to  take  care  of  the 
stock  while  in  transit.  In  short,  the  plaintiffs  had  no  prefer- 
ence over  other  shippers  in  any  respect.  It  appears  without 
conflict  that  at  least  three  other  firms  or  individuals  engaged 
in  the  same  business  at  the  same  place,  and  in  competition 
with  the  plaintiffs,  had  private  and  secret  agreements  with 
Clapp,  the  said  stock  agent,  by  which  they  were  paid  a  rebate 
of  from  three  to  twenty  dollars  on  each  car-load  shipped. 
These  agreements  were  not  uniform  at  all  times.  The  amount 
to  be  paid  varied  just  as  the  parties  were  able  to  agree  upon 
the  terms.  So  far  as  appears,  Clapp  always  performed  the 
contracts.  He  paid  the  rebates  sometimes  in  currency,  at 
other  times  by  sending  the  money  to  the  shippers  by  express. 
There  were  short  intervals  during  the  time  that  no  rehatea 
were  paid.  But  these  intervals  were  the  exception,  and  not 
the  rule.  And  Clapp  always  exacted  a  promise  from  the 
favored  shippers  that  the  fact  of  the  payment  of  rebates  must 
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be  kept  secret.  We  have  not  made  a  careful  estimate  of  the 
number  of  car-loads  shipped  by  the  favored  shippers.  Indeed, 
no  exact  estimate  could  be  made  from  the  evidence.  It  is 
shown,  however,  beyond  all  question,  that  not  less  than 
eighteen  hundred  car-loads,  in  the  aggregate,  were  shipped  by 
the  favored  shippers.  The  plaintiffs  made  application  to 
Clapp  for  better  terms,  and  were  refused.  He  invariably 
stated  in  most  positive  terms  that  no  rebates  nor  concessions 
were  allowed  to  any  of  the  plaintiffs'  competitors.  The  referee 
found  that  the  plaintiffs  were  entitled  to  recover  on  part  of 
the  shipments  at  the  rate  of  three  dollars  per  car,  and  on 
others  at  five  dollars,  and  on  the  remainder  at  the  rate  of  ten 
dollars  per  car.  The  aggregate  amount  found  to  be  due,  in- 
cluding interest,  was  $2,733.98.  If  the  plaintiffs  are  entitled 
to  recover  on  the  ground  of  unjust  discrimination,  the  evi- 
dence shows  beyond  all  controversy  that  the  judgment  is  not 
excessive.  Indeed,  we  do  not  understand  appellant's  counsel 
to  claim  that  the  judgment  is  excessive. 

The  real  question  in  the  case  is,  Do  the  facts  above  recited 
authorize  a  recovery  on  the  part  of  the  plaintiffs?  It  is  well 
to  keep  in  mind  the  fact  that  the  defendant  is  a  public  com- 
mon carrier.  At  common  law  a  public  or  common  carrier  is 
bound  to  accept  and  carry  for  all  upon  being  paid  a  reasonable 
compensation.  The  fact  that  the  charge  is  less  for  one  than 
another  is  only  evidence  to  show  that  a  particular  charge  is 
unreasonable.  In  Story  on  Bailments,  sec.  508,  note  3,  it  is 
said:  "There  is  nothing  in  the  common  law  to  hinder  a  car- 
rier from  carrying  for  favored  individuals  at  an  unreasonably 
low  rate,  or  even  gratis."  And  in  1  Wood  on  Railroads,  566, 
it  is  said:  "A  mere  discrimination  in  favor  of  a  customer  is 
not  unlawful,  unless  it  is  an  unjust  discrimination."  In  2 
Redfield  on  Railways,  95,  the  following  language  is  used:  "  It 
has  been  held  in  this  country,  where  there  is  no  statutory 
regulation  affecting  the  question,  that  common  carriers  are 
not  absolutely  bound  to  charge  all  customers  the  same  price 
for  the  same  service.  But  as  the  rule  is  clearly  established 
at  common  law  that  a  carrier  is  bound  by  law  to  carry  every- 
thing which  is  brought  to  him,  for  a  reasonable  sum  to  be 
paid  to  him  for  the  same  carriage,  and  not  to  extort  what  he 
will,  it  would  seem  to  follow  that  he  is  bound  to  carry  for  all 
at  the  same  price,  unless  there  is  some  special  reason  for  the 
distinction.  For  unless  this  were  so,  the  duty  to  carry  for  all 
would  not  be  of  much  value  to  the  public,  since  it  would  be 
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€asy  for  the  carrier  to  select  his  own  customers  at  will,  by  the 
arbitrary  discrimination  in  his  prices.  Hence  it  was  held,  at 
an  early  day,  that  all  that  could  be  required  on  the  part  of  the 
owner  of  the  goods  by  way  of  compensation  was,  that  he 
ehould  be  ready  and  willing  to  pay  a  reasonable  compensa- 
tion, and  to  deposit  the  money  in  advance,  if  required.  Carry- 
ing for  reasonable  compensation  must  imply  that  the  same 
compensation  is  accepted  always  for  the  same  service,  else  it 
could  not  be  reasonable,  either  absolutely  or  relatively."  In 
Hutchinson  on  Carriers,  243,  after  a  review  of  the  cases,  it  is 
eaid:  "Hence  we  may  conclude  that  in  this  country,  inde- 
pendently of  statutory  provisions,  all  common  carriers  will  be 
held  to  the  strictest  impartiality  in  the  conduct  of  their  busi- 
ness, and  that  all  privileges  or  preferences  given  to  one  cus- 
tomer, which  are  not  extended  to  all,  are  in  violation  of  public 
duty."  An  examination  of  the  authorities  cited  by  these 
learned  authors  leaves  no  doubt  that  a  common  carrier  has  no 
right  to  make  unreasonable  charges  for  his  services,  and  that 
he  cannot  lawfully  make  unjust  discrimination  between  his 
customers.  It  is  strenuously  contended  by  counsel  for  appel- 
lant that  it  is  not  charged  in  the  petition  as  a  substantial 
fact  that  the  rate  charged  the  plaintiffs  was  unreasonable. 
It  is  distinctly  averred  that  the  rate  charged  the  plaintiffs 
"  was  unreasonable,  and  is  and  was  an  unjust  discrimina- 
tion." This  appears  to  us  to  be  a  sufficient  answer  to  the 
argument  of  counsel  to  the  effect  that  the  action  is  founded 
solely  upon  the  fact  of  mere  difference  in  rates.  It  appears 
to  be  conceded  that  the  defendant  had  no  right  to  exact  un- 
reasonable rates,  or  to  make  unjust  discriminations  between 
shippers  which,  in  effect,  compels  one  shipper  to  pay  an  unrea- 
sonable rate. 

The  above  principles  of  law  may  be  said  to  be  fundamental, 
and  it  is  only  necessary  to  apply  the  facts  to  reach  the  con- 
clusion that  the  rates  paid  by  the  plaintiffs  were  unreasonable 
and  unjust  discrimination.  It  is  not  claimed  that  the  favored 
shippers  were  objects  of  the  charity  of  the  defendant.  The 
payment  of  the  rebates  cannot  be  designated  as  "  alms-giv- 
ing." It  does  not  appear  that  the  concessions  were  made 
because  the  favored  shippers  furnished  more  shipments  than 
the  plaintiffs.  The  fact  is,  that  some  of  the  others  shipped 
less  than  the  plaintiffs.  In  short,  there  is  no  reason  for  the 
discrimination.  It  is  true  that  it  is  claimed  that  the  rebate 
shippers  bought  cattle  and  hogs  from  territory  in  which  ship- 
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ments  would  ordinarily  be  made  upon  other  railroads,  but  the 
evidence  shows  that  the  plaintiffs'  field  of  operation  was  about 
the  same  as  the  other  shippers.  It  does  not  appear  that  the 
rebates  were  allowed  merely  at  times  when  there  were  cut 
rates  or  a  war  of  rates  between  the  defendant  and  rival  rail- 
road lines.  The  rebates  were  paid  regularly  for  years,  with 
but  short  intervals.  Is  it  to  be  supposed  that  any  court  or 
jury  under  this  state  of  facts  would  solemnly  find,  declare, 
and  adjudge  that,  after  paying  the  rebate,  the  defendant  did 
not  have  a  reasonable  compensation  for  the  service?  The 
only  finding  that  can  in  any  fairness  be  made  is,  that  after 
deducting  the  rebate  the  rate  was  reasonable,  and  that  the 
exaction  from  the  plaintiffs  was  unreasonable,  and  the  dis- 
crimination against  them  unjust.  And  the  fact  that  it  was 
secretly  done,  and  that  it  appeared  to  be  necessary  to  carry 
it  on  by  lying  and  deceit,  surely  does  not  tend  to  commend 
such  a  course  of  dealing  to  fair-nnnded  men.  We  have 
been  cited  to  a  number  of  adjudged  cases  by  counsel  for 
the  respective  parties,  and  we  think  we  may  safely  say  that 
not  one  of  them  is  in  conflict  with  the  views  we  have  herein 
expressed  upon  this  question.  On  the  contrary,  and  in  sup- 
port of  our  conclusion,  see  Sharpless  v.  Mayor,  21  Pa.  St.  147; 
59  Am.  Dec.  759;  New  England  Exp.  Co.  v.  Maine  etc.  K'y  Co., 
57  Me.  188;  2  Am.  Rep.  31;  McDuffee  v.  Portland  etc.  R'y  Co., 
52  N.  H.  430;  13  Am.  Rep.  72;  Messenger  v.  Pennsylvania  K'y 
Co.,  36  N.  J.  L.  407;  13  Am.  Rep.  457. 

2.  It  is  claimed  in  behalf  of  appellant  that  the  payments 
by  the  plaintiff's  were  voluntarily  made,  and  cannot  be  re- 
covered back.  It  is  true,  the  money  was  paid  without  du- 
ress of  person  or  goods,  but  it  was  paid,  not  only  without 
knowledge  that  it  was  a  wrongful  exaction,  but  in  the  belief 
of  the  truth  of  the  positive  assertions  of  Clapp,  that  no  shipper 
was  allowed  any  rebate.  That  such  a  payment  is  not  volun- 
tary, see  1  Parsons  on  Contracts,  466,  and  Heiserman  v.  JSitr- 
lington  etc.  R'y  Co.,  63  Iowa,  732. 

3.  The  defendant  pleaded  the  statute  of  limitations  as  to 
part  of  the  claim.  The  same  question  was  considered  in  the 
case  of  Carrier  v.  Chicago  etc.  R'y  Co.,  79  Iowa,  80,  where  it 
was  held  that  the  statute  of  limitations  was  no  bar  to  the  ac- 
tion. Following  that  case,  we  hold  that  the  statute  did  not 
commence  to  run  while  the  plaintiffs  had  no  knowledge  of 
their  rights  in  the  premises,  owing  to  the  fraudulent  conceal- 
ment of  the  cause  of  action  by  the  defendant. 
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4.  The  defendant  also  appeals  from  an  order  overruling  a 
motion  to  retax  costs  in  the  case.  It  appears  that  the  sum  of 
$582  was  taxed  as  costs  for  copies  of  the  petition  and  the  sev- 
eral amendments  thereto.  It  is  shown  by  evidence  taken  on 
the  hearing  of  the  motion  that  the  petitions  and  copies  thereof 
were  printed  at  an  expense  of  not  to  exceed  thirty  dollars. 
The  action  of  the  court  in  taxing  this  erroneous  item  of  costs 
was  founded  upon  rule  1  of  the  rules  of  practice  adopted  by 
the  convention  of  district  judges,  which  went  into  effect  July 
4,  1887.  The  following  is  a  copy  of  the  rule:  "  Every  party, 
at  the  time  of  filing  any  petition,  answer,  reply,  demurrer,  or 
motion,  ....  shall  file  with  the  same  one  plain  copy  thereof 
for  the  use  of  the  adverse  party;  and  on  failure  to  do  so,  the 
same  may  be  continued,  at  the  option  of  the  adverse  party,  or 
the  paper  so  filed  stricken  from  the  files.  A  fee  of  ten  cents 
per  hundred  words  shall  be  allowed  for  all  copies,  and  taxed 
with  the  costs."  Substantially  the  same  rule  was  in  force  in 
some  of  the  districts  of  this  state  for  many  years  before  it  was 
adopted  by  the  convention  of  judges.  We  are  of  opinion  that 
such  a  rule  of  practice  is  valid,  and  that  it  was  within  the 
power  of  the  judges  to  authorize  costs  to  be  taxed  therefor,  but 
it  surely  was  not  intended  that  the  rule  should  be  made  an  in- 
strument of  oppression.  There  is  no  requirement  that  a  literal 
copy  of  all  the  pleadings  should  be  made,  when  such  plead- 
ings are  precisely  alike,  excepting,  possibly,  a  date,  an  amount, 
or  the  like.  The  purposes  of  the  rule  would  have  been  fully 
subserved  by  a  copy  of  one  count,  with  a  mere  reference  to 
the  others.  The  court  ought  to  have  the  discretion  to  prevent 
speculative  and  unnecessar}'  costs.  This  item  of  costs  will  be ' 
reduced  to  fifteen  dollars.  The  rule  surely  ought  not  to  apply 
literally  to  petitions  like  this. 

5.  The  plaintiffs  also  appealed  from  the  judgment;  but  if 
the  judgment  be  affirmed  on  the  defendant's  appeal,  they  con- 
sent that  it  may  be  affirmed  on  their  appeal.  The  judgment 
will  therefore  be  affirmed  throughout,  with  the  exception  as 
to  the  item  of  costs,  as  above  mentioned.  And  as  the  defend- 
ant was  successful  on  that  branch  of  the  appeal,  twenty-five 
dollars  of  the  costs  in  this  court  will  be  taxed  to  the  plaintiffs; 
and  the  plaintiffs  will  also  be  taxed  twenty-five  dollars  by 
reason  of  the  affirmance  of  their  appeal.  These  assessments 
appear  to  us,  from  an  examination  of  the  abstracts  and  argu- 
ments, to  be  about  correct. 

Modified  and  affirmed. 
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Carbixbs  —  Right  to  Discsihikatb.  —  A  earner  eannot  unreasonably 
9t  nnjtutly  discriininate  between  ita  onatomen  in  its  charges  for  carrying 
freight:  Boot  ▼.  Long  Island  R.  R.  Co.,  114  N.  Y.  300;  11  Am.  St  Bep.  649; 
and  extended  note.  See  Cleveland  etc  ffjf  Co.  r,  Clouer,  126  Ind.  348;  22 
Am.  St.  Rep.  693,  and  note. 

A  common  carrier  in  bound  to  carry  for  a  reasonable  remuneration:  /oJlj»' 
mm  T.  Pensaeola  etc.  R.  R.  Co.,  16  Fla.  623;  26  Am.  Rep.  73L 

Cabeikbs  —  LiABiUTT  VOB  Oyebohabqb.  —  An  action  lies  after  payment 
to  recover  back  an  overcharge  by  a  carrier:  Mt.  Pleasant  etc  Co.  v.  Cape 
Fear  R.  R.  Co.,  106  N.  C.  207;  LUtU  Rock  etc  R'y  Go.  v.  Daniela,  49  Ark.  362. 

Payments,  when  Voluntabt:  See  Orleans  etc  Bank  v.  Moore,  112  N.  Y. 
543;  8  Am.  St.  Rep.  775,  and  note;  Viek  v.  Shinn,  49  Ark.  70;  4  Am.  St.  Rep. 
26,  and  note.  A  payment  under  protest  is  not  voluntary,  and  may  be  recov* 
«red:  State  ▼.  Nelson,  41  Minn.  25.  An  overpayment  yoluntarily  made,  if  not 
induced  by  fraud,  can  only  be  recovered  where  there  has  been  previooa  notice 
and  demand:  Oillett  v.  Brewster,  62  Vt.  312.  In  order  to  maintain  an  action 
to  recover  back  money  paid  in  satisfaction  of  an  illegal  assessment,  it  must 
appear  that  the  payment  was  made  through  igaorance:  Redmond  T.  Mayor, 
162  N.  Y.  632;  contra,  J^erson  Co.  ▼.  Hawkins,  23  Fla.  223. 


CASES 

IN  THB 

COURT   OF   APPEALS 

or 

KENTUCKY. 


Mbpford  v.  Doughertt. 

[89  Kbntucky,  58.] 

Wills  — Construction  ov  Dkvisk.— Thb  Word  "Children"  imports 
only  immediate  descendauta,  and  when  used  in  a  deed  or  will,  the  chil- 
dren take  as  purchasers,  and  are  vested,  if  living,  when  the  devise  is  to 
one  and  his  children,  with  a  present  interest,  or  take  under  the  devise 
as  they  come  into  being. 

Wills  —  Life  Kstatb,  when  Created  bt.  —  Devise  to  G.  and  to  his  Chii.. 
dren,  the  heirs  of  his  body,  does  not  vest  in  G.  anything  beyond  a  life 
estate,  though  the  testator,  in  another  clause,  speaks  "of  the  land  I 
have  devised  to  G." 

Victor  F.  Bradley,  for  the  appellant. 

Owens  and  Finnell,  for  the  appellee. 

Pryor,  J.  This  is  an  action  to  enforce  a  contract  of  pur- 
chase made  between  George  Dougherty  and  the  appellant. 
The  defense  is  a  want  of  title.  At  first  impression,  it  would 
seem  that  the  testator,  in  the  devise  made  to  his  two  children, 
intended  to  invest  them  with  the  fee  in  the  land;  but  a  more 
careful  consideration  of  the  testamentary  paper  would  neces- 
sitate the  violation  not  only  of  well-recognized  rules  of  con- 
struction, but  require  the  court  to  pervert  the  meaning  of  the 
word  "  children,"  in  order  to  reach  such  a  conclusion.  The  tes- 
tator owned  a  small  tract  of  land,  containing  about  one  hun- 
dred and  fifty  acres,  and  died,  leaving  surviving  him  two 
children,  —  a  son  and  daughter.  The  language  of  the  will  is: 
"I  give  to  my  son  George,  and  to  his  children,  the  heirs  of 

his  body,  about  fifty  acres  of  land The  land  I  have 

given  my  son  George  to  be  bounded,"  etc.     The  same  provis- 

621 


522  Mefford  v.  Dougherty.  [Kentucky^ 

ion  is  made  in  the  devise  to  his  daughter,  except  that  the 
devise  to  her  is  burdened  with  the  payment  of  an  eight-hun- 
dred-dollar debt.  She  gets  one  hundred  acres.  A  devise  tQ 
the  son  and  his  bodily  heirs,  or  to  the  son  and  his  issue  for- 
ever would  vest  no  title  in  the  children,  but  the  language 
used  would  be  construed  as  passing  from  the  devisor  to  the 
devisee  such  an  estate  as  would  descend  from  the  devisee  to 
those  who  were  entitled  to  inherit  from  him.  The  words  en- 
large, instead  of  restricting,  the  interest  devised,  and,  by  our 
statute,  pass  to  the  devisee  the  whole  of  the  estate  devised,  — 
that  is,  a  fee-simple  title.  The  bodily  heirs  or  issue  do  not 
take  as  purchasers,  unless,  by  the  will  or  deed,  a  life  estate  is 
carved  out  of  the  fee  by  the  testator.  A  devise  to  A  for  life^ 
and  after  his  death  to  his  heirs,  or  the  heirs  of  his  body,  noth- 
ing else  appearing,  vests  the  heir  as  a  purchaser  with  the  re- 
mainder interest:  See  Gen.  Stats.,  c.  63,  art.  1,  sec.  10. 

Where  the  devise  is  to  A  and  his  children,  the  children 
take  as  purchasers,  and  the  question  generally  is,  whether  A 
is  vested  with  a  life  estate,  or  only  holds  a  joint  interest  with 
his  children.  The  word  "  heirs,"  or  "  heirs  lawfully  begotten," 
embrace  all  the  descendants  of  the  devisee  or  grantee;  but 
the  word  "children"  embraces  only  immediate  descendants, 
and  when  used  in  a  deed  or  will,  the  children  take  as  pur- 
chasers, and  are  vested,  if  living,  when  the  devise  is  to  one 
and  his  children,  with  a  present  interest,  or  take  under  the 
devise  as  they  come  into  beirfg.  It  is  argued,  with  much 
plausibility,  that  the  words  ''  heirs  of  his  body,"  immediately 
following  the  word  "children,"  explain  the  meaning  of  the  tes- 
tator to  be  a  devise  to  his  son  George  and  his  bodily  heirs. 
The  devise  is  to  his  son,  George  Dougherty,  and  to  his  chil- 
dren, the  heirs  of  his  body;  and  to  arrive  at  such  a  conclu- 
sion, you  must  erase  from  the  devise  the  words  "and  to  his 
children,"  leaving  the  devise  to  George  and  his  bodily  heirs, 
or  the  heirs  of  his  body,  which,  if  done,  might  defeat  the  in- 
tent of  the  testator. 

He  devises  one  hundred  acres  of  the  land  to  his  daughter 
in  the  same  way,  to  her  and  to  her  children,  the  heirs  of  her 
body,  and  burdens  the  devise  with  the  payment  of  a  debt  of 
eight  hundred  dollars.  Now,  this  burden  rests  on  the  entire 
devise,  and  not  alone  on  the  interest  the  daughter  is  to  take; 
and  if  the  devise  to  George,  which  is  now  in  controversy,  was 
erased  from  the  will  of  the  testator  altogether,  and  only  the 
one  devise  appeared,  and  that  to  the  daughter,  it  would  be 
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held  at  once  that  the  purpose  of  the  testator  was  to  secure  the 
land  to  the  daughter  and  her  children,  and  that  she  had  but 
a  life  estate. 

So  the  devise  to  the  son,  by  which  his  estate  is  limited, 
should  not  be  enlarged  upon  the  mere  probability  that  the 
testator  intended  to  give  him  the  fee.  It  is  true,  the  testator, 
in  speaking  of  the  devises  of  his  children,  says,  when  alluding 
to  the  boundary,  "  the  land  I  have  devised  to  George";  "the 
land  I  have  devised  to  my  daughter";  but  such  expressions 
are  not  inconsistent  with  the  devise  as  it  reads,  and  some 
meaning  must  be  attached  to  the  word  "  children." 

The  will  was  evidently  written  by  one  of  more  than  ordi- 
nary intelligence,  embracing  in  a  few  words  the  devise  of  the 
whole  estate,  and  the  draughtsman,  as  well  as  the  testator,  must 
have  had  some  reason  for  inserting  the  word  "children,"  and 
to  divest  them  of  all  interest  would  tend  to  defeat  the  inten- 
tion of  the  testator. 

The  judgment  is  therefore  reversed  with  directions  to 
dismiss  the  petition,  or  cancel  the  contract  if  the  appellant 
desires  it.  

Devise  —  Words  Creating  Life  Estate.  —  A  devise  to  a  soq  for  his 
support,  the  property  to  go  to  the  use  of  his  children  if  he  have  any,  creates 
only  a  life  estate  in  the  devisee.  The  word  "children,"  as  used,  is  clearly  a 
word  of  purchase,  and  not  of  limitation:  Oyster  v.  Knull,  137  Pa.  St.  448;  21 
Am.  St.  Rep.  890,  and  note.  See  extended  note  to  Carpenter  v.  Van  Olinder^ 
II  Am.  St.  Rep.  99-107.  A  devise  to  the  testator's  son,  and  after  his  death 
to  his  children,  gives  a  life  estate  to  the  son:  Goodrich  v.  Pearce,  83  Ga.  781; 
Shadden  v.  Hembree,  17  Or.  14.  See  also  Owens  v.  Dunn,  85  Tena.  131; 
Mercantile  etc.  Co.  v.  Brown,  71  Md.  166. 

Devisk  —  Children  —  Who  Included.  —  A  devise  to  one  for  life,  and 
then  to  his  children,  means  his  immediate  descendants,  and  includes  all  of 
his  children  up  to  the  time  of  his  deceasej  whether  born  after  decease  of  tes- 
tator or  not:  Thompson  v.  Garwood,  3  Whart.  287;  31  Am.  D«c.  602.  See 
Lombard  t.  WilUa,  147  Mass.  13. 
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Yarbrough  V.  Commonwealth. 

[89  Kentucky,  151.] 

Bail  ron  the  Appearancb  of  an  Accused  cannot  avoid  their  liability  for 
his  non-appearance  by  showing  that  it  was  caused  by  his  being  in  ens- 
tody  in  another  state,  under  a  conviction  there  had  against  him  for  the 
commission  of  a  felony. 

FoBHEB  Jbopakdy  —  DISAGREEMENT  OT  JuRT.  —  The  fact  that  one  accused 
of  a  crime  is  tried  before  a  jury  which,  in  announcing  that  its  members 
cannot  agree,  is  discharged  in  his  absence,  and  while  he  is  confined  in 
jail,  does  not  entitle  him  to  be  released  from  custody  and  further  trial 
on  the  ground  that  he  has  been  once  in  jeopardy. 

<JouKT,  Discretion  of.  —If  a  statute  provides  that  "if,  before  judgment  is 
entered  against  the  bail,  the  defendant  be  surrendered  or  arrested,  the 
court  may,  at  its  discretion,  remit  the  whole  or  part  of  the  snm  specified 
in  the  bail  bond,"  the  discretion  of  the  court  in  exacting  two  thirds  of 
the  amount  of  the  bail  will  not  be  controlled  by  the  appellate  court,  in 
the  absence  of  evidence  that  it  was  flagrantly  abused. 

Weir,  Weify  and  WalTcery  R.  W.  Slack,  and  R.  S.  Todd,  for  the 
appellants. 

P.  W.  Hardin,  attorney-general,  for  the  appellee. 

Holt,  J.  Thomas  Lockard  was  put  upon  trial  for  house- 
breaking. The  case  was  fully  heard.  The  jury,  after  consid- 
ering it  for  some  time,  came  into  court,  and,  in  the  enforced 
absence  of  the  accused  in  jail  upon  the  charge,  reported  that 
they  could  not  agree;  thereupon  they  were  discharged. 

Thereafter  the  appellants  became  his  bail,  and  upon  being 
released,  he  went  to  Indiana,  where  he  committed  an  offense, 
for  which  he  was  sent  to  the  penitentiary  of  that  state,  and 
•was  there  confined  when  the  bail  bond  executed  by  the  appel- 
lants was  forfeited  on  account  of  his  non-appearance.  They 
resisted  a  judgment  against  them  for  the  amount  of  the  bond 
upon  two  grounds:  1.  That  Lockard,  without  their  knowl- 
edge, had  gone  to  Indiana,  and  was  there  confined  in  the 
penitentiary,  under  a  judgment  for  crime,  when  the  bond  was 
forfeited,  and  could  not  therefore  appear  here  in  court,  or  be 
produced  for  trial  in  this  state  in  discharge  of  it;  2.  That  by  the 
mistrial  above  mentioned,  Lockard  had  been  put  in  jeopardy; 
that  the  discharge  of  the  jury  without  his  consent,  and  while 
he  was  absent  in  jail  upon  the  charge,  was  equivalent  in  law 
to  an  acquittal;  and  that  the  appellants  were  not,  therefore, 
liable  upon  the  bond,  because,  if  he  had  appeared  when  it 
was  forfeited,  there  was  no  prosecution  pending  against  him 
JQpon  which  he  could  have  been  tried  and  convicted. 
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The  appellants  rely  upon  the  case  of  Commonwealth  v, 
Overby,  80  Ky.  208,  44  Am.  Rep.  471,  to  support  the  first 
point.  That  case,  however,  is  not  analogous  to  this  one. 
There  Overby  executed  a  bond  for  the  appearance  of  the  ac- 
cused in  the  state  court  to  answer  a  charge  of  passing  coun- 
terfeit United  States  treasury  notes.  The  next  day  he  was 
arrested  by  the  United  States  authorities  for  the  same  offense,^ 
and  was  thereafter  tried  in  the  United  States  court  for  Ken- 
tucky, and  sentenced  to  the  penitentiary.  This  court  held 
that  this  exonerated  the  bail  in  the  state  court.  The  offense 
was  the  same.  The  United  States  court  had  jurisdiction. 
The  accused  had  not  voluntarily  left  the  state,  and  been  con- 
victed of  a  different  crime  in  another  jurisdiction,  as  is  the 
case  here. 

The  object  in  requiring  bail  is  to  insure  the  attendance  of 
the  accused  to  answer  the  charge,  and  the  orders  and  judg- 
ment of  the  court  in  reference  to  it;  and  our  statute  provides 
that  the  bail  may,  at  any  time  before  the  forfeiture,  exonerate 
themselves  by  surrendering  him  to  the  jailer  of  the  county 
where  the  prosecution  is  pending;  and  one  of  the  modes  pro- 
vided for  doing  so  is  through  the  aid  of  the  peace-officers  of  the 
state.  There  is  therefore  an  implied  obligation  upon  the  part 
of  the  commonwealth  that  the  bail  shall  not  be  hindered  in 
doing  so  by  any  authority  within  the  limits  of  the  state.  This 
is  the  ground  upon  which  the  rule  in  the  Overby  case  rests; 
and  is  entirely  unlike  a  case  where  the  bail,  who  have  the 
friendly  custody  of  the  accused,  and  may  prevent  his  depart- 
ure from  the  state  by  a  surrender  of  him  at  any  time,  permit 
him  to  leave  the  commonwealth,  and  he  is  then  arrested  else- 
where for  other  crime:    Withrowy.  Commonwealth,  1  Bush,  17. 

It  is  unnecessary  to  determine  whether  the  bail  can,  where 
the  prosecution  has,  in  effect,  been  wiped  out  by  the  former 
jeopardy  of  the  accused,  avail  themselves  of  it  as  a  defense  to 
the  forfeiture  of  their  undertaking  that  he  shall,  at  all  times, 
answer  to  the  charge  and  the  orders  of  the  court.  The  state 
of  case  presented  does  not  raise  the  question. 

One  trial,  and  only  one,  is  an  elementary  principle  in  crimi- 
nal law.  Any  other  rule  would  be  tyranny  in  a  free  country. 
It  therefore  has  constitutional  sanction.  Exceptions  exist, 
from  necessity,  to  the  rule;  but  they  should  be  few,  and 
strictly  guarded.  They  arise  most  frequently  in  cases  where 
trials  are  begun,  but  not  ended.  Undoubtedly  jeopardy  may 
attach  without  waiting  for  a  verdict.     In  a  combat  intended 
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to  be  deadly,  it  cannot  well  be  said  one  is  not  in  danger  until 
he  is  hit.  If,  however,  a  necessity  exists  for  the  discharge 
of  the  jury  before  the  finding  of  a  verdict,  then  the  proper 
administration  of  justice  requires  that  this  should  constitute 
an  exception  to  the  general  rule. 

To  allow  one  charged  with  crime,  however  heinous,  to  go 
free  because  the  jury  had  to  be  discharged  by  reason  of  the 
illness  of  a  member  of  it,  or  the  sudden  sickness  of  the  judge, 
would  be  a  defeat  of  the  end  sought  at  the  expense  of  reason. 
This  necessity  may  arise  in  various  forms.  One  is  a  mistrial 
from  a  failure  of  the  jury  to  agree. 

An  arbitrary  discharge  of  the  jury  without  any  cause  would 
be  a  bar.  In  this  case,  however,  the  jury,  after  considering 
the  case  for  some  time,  reported  that  they  could  not  agree, 
and  were  then  discharged.  It  is  true,  this  was  done  in 
the  absence  of  the  accused,  and  while  he  was  in  jail.  Prop- 
erly, he  should  have  been  in  court.  He  had  a  right  to  be 
there.  Our  constitution,  in  substance,  so  provides,  as  well  as 
section  183  of  our  Criminal  Code.  If  he  had  been  there, 
however,  he  could  not  have  prevented  the  discharge  of  the 
jury.  Under  the  circumstances,  it  was  a  matter  altogether 
within  the  discretion  of  the  trial  judge.  An  exception  by  the 
accused,  if  he  had  been  present,  would  have  been  unavailing; 
and  this  court,  were  he  now  here  making  the  question,  would 
answer  it  by  saying  that  it  was  a  matter  discretionary  with 
the  lower  court,  and  we  will  not,  therefore,  interfere. 

In  addition  to  this,  it  substantially  appears  affirmatively 
that  the  accused  was  not  prejudiced  by  the  court's  action. 
The  jury  considered  the  case  for  some  time.  They  then  re- 
ported their  disagreement  to  the  court.  He  inquired  of  them 
as  to  the  probability  of  their  reaching  an  agreement,  and  was 
informed  that  there  was  none.     They  were  then  discharged. 

We  fail  to  see  why  the  accused  is  to  be  regarded  as  having 
been  in  jeopardy,  and  the  mistrial  as  an  end  virtually  of  the 
prosecution,  or  as  equivalent  to  an  acquittal,  because  he  was 
not  present  when  the  jury  were  discharged,  any  more  than  it 
would  have  been  if  he  had  been  present.  It  was  still  merely 
a  mistrial  by  the  failure  of  the  jury  to  agree;  moreover,  he 
was  not  prejudiced  by  the  disregard  of  his  constitutional  right 
to  be  present  at  every  stage  of  his  trial,  and  in  such  case  this 
court  will  not  reverse  the  judgment:  Meece  v.  Commonwealth^ 
78  Ky.  686. 
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It  follows  if  the  action  complained  of  would  not  have  been 
available  to  Lockard,  neither  is  it  to  the  appellants. 

After  the  forfeiture  of  the  bond,  but  before  the  rendition  of 
the  judgment  against  them,  they  surrendered  Lockard  to  the 
lower  court,  he  having  been  discharged  from  the  Indiana  pen- 
itentiary. In  consideration  of  this,  the  court  rendered  judg- 
ment against  them  for  but  two  thirds  of  the  bond.  It  is  now 
urged  that  it  should  have  remitted  it  entirely,  and  that  it  was 
an  abuse  of  discretion  not  to  do  so.  Section  98  of  the  Crim- 
inal Code  provides:  "  If,  before  judgment  is  entered  against 
the  bail,  the  defendant  be  surrendered  or  arrested,  the  court 
may,  at  its  discretion,  remit  the  whole  or  part  of  the  sum 
epecified  in  the  bail  bond." 

The  discretion  named  is,  of  course,  a  judiciafand  not  an 
arbitrary  one;  but  its  exercise  will  not  be  controlled  by  this 
court,  unless  flagrantly  abused,  and  that  has  not  been  done 
in  this  instance. 

Judgment  aflSrmed.  

Bail  —  Principal  Imprisoned  in  Another  State  or  County  —  Effect 
OF,  on  Surety.  —  A  surety  in  a  recognizance  is  not  released  by  the  inability 
of  the  principal  to  fulfill  the  condition  by  reason  of  his  conviction  and  im- 
prisonment in  another  state:  Slate  v.  Horn,  70  Mo.  466;  35  Am.  Rep.  437; 
State  V.  Merrihew,  47  Iowa,  112;  29  Am.  Rep.  464;  Taintor  v.  Taylor,  36 
Conn.  242;  4  Am.  Rep.  5S;  Tedford  v.  State,  67  Miss.  363.  The  contrary 
doctrine  is  maintained  by  the  following  cases:  Commonioealth  v.  Overby,  80 
Ky.  208;  44  Am.  Rep.  471;  Cooler  v.  State,  5  Tex,  App.  215;  32  Am.  Rep. 
671;  Steelman  v.  Mattix,  38  N.  J.  L.  247;  20  Am.  Rep.  389;  Belding  v.  StaU, 
25  Ark.  315;  4  Am.  Rep.  26;  Belding  v.  State,  25  Ark.  315;  99  Am.  Dec.  214, 
and  extended  note. 

Former  Jeopardy  —  Disagreement  of  Jury.  — It  la  provided  by  the 
constitution  of  Colorado  that  "  if  the  jury  disagree,  the  accused  shall  not  be 
deemed  to  have  been  in  jeopardy":  In  re  Allison,  13  Col.  525;  16  Am.  St. 
Rep.  224,  and  note.  A  defendant  ia  not  entitled  to  discharge  on  a  plea  of 
former  jeopardy,  where  the  jury  waa  discharged  for  inability  to  agree  upon 
a  verdict:  Ex -parte  McLaughlin,  41  Cal.  211;  10  Am.  Rep.  272;  State  v.  Til- 
letson,  7  Jones,  114;  75  Am.  Dec.  456;  Price  v.  State,  36  Miss.  531;  72  Am. 
Dec.  195,  and  note;  Helm  v.  State,  66  Miss.  537;  State  v.  Leach,  120  Ind. 
124;  contra,  see  State  v.  McOimsey,  80  N.  C.  377;  30  Am.  Rep.  90;  State  v. 
Wilson,  50  Ind.  487;  19  Am.  Rep.  719;  Foster  v.  State,  88  Ala.  182.  The 
plea  of  former  jeopardy  having  been  set  up  in  a  subsequent  trial,  whether 
the  jury  in  the  former  trial  waa  allowed  reasonable  time  within  which  to 
reach  a  verdict  is  a  question  of  law  for  the  court,  and  not  one  of  fact  for  the 
jury:  Hebiu  r.  State,  67  Miss.  662. 
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Forgery  —  Definition  or.  —  The  false  making  or  materially  altering,  with 
the  intent  to  defraud,  of  any  M'riting,  which,  if  genuine,  might  appar- 
ently be  of  legal  efficacy  or  the  foundation  of  legal  liability,  is  forgery. 

Forgery  need  not  bk  the  dojno  of  an  Act  in  the  Name  of  Another.  — 
The  ofifender  may  be  guilty  of  the  false  making  of  an  instrument,  al- 
though he  signed  his  own  name,  if  it  is  false  in  a  material  part,  and  cal- 
culated to  induce  another  to  give  credit  to  it  as  genuine  and  authentic 
when  it  is  false  and  deceptive. 

Forgery.  —  A  Surveyor  Who  Executed,  with  Intent  to  Deitiaud,  a 
WRniNO  Falsely  Certifyinq  that  a  Survey  had  been  made  by  him, 
and  giving  the  boundaries  and  the  names  of  the  chain-carriers,  when 
in  fact  he  did  not  make  any  survey  whatever,  is  guilty  of  forgery, 
though  he  signed  his  own  name  thereto,  if  the  certificate  is  one  provided 
for  by  law,  and  would  have  possessed  legal  efficacy  if  gennine  and  au- 
thentic. 

P.  W.  Hardin,  attorney-general,  for  the  appellant. 

Lewis,  C.  J.  The  offense  charged  in  the  indictment  against 
the  accused  is  forgery,  alleged  to  have  been  committed  as  fol- 
lows:— 

"  The  said  Z.  B.  Wilson  did,  on  the  thirtieth  day  of  Sep- 
tember, 1886,  in  the  county  of  Harlan  and  state  of  Kentucky^ 
unlawfully  and  willfully  and  feloniously,  and  with  the  fraud- 
ulent intent  and  for  the  purpose  of  defrauding  the  common- 
wealth of  Kentucky  and  Harlan  County  out  of  the  vacant  and 
unappropriated  lands  belonging  to  said  county,  did  make, 
forge,  utter,  and  put  a  survey,  plat,  and  certificate  in  the  name 
of  B.  F.  Engle,  which  survey,  plat,  and  certificate  is  in  the 
following  words  and  figures,  viz.:  — 

"  '  State  of  Kentucky,  Harlan  County,  Set.,  March  9,  1882. 

"  'Surveyed  for  B.  F.  Engle  two  hundred  acres  of  land,  by 
virtue  of  an  order  from  the  Harlan  County  court  for  two 
hundred,  situated  in  Harlan  County,  and  bounded  as  follows 
[giving  the  boundary].  "  '  Z.  B.  Wilson,  S.  H.  C. 

"'J.  H.  Caldison. 
"  ♦  S.  McKnight,  C.  M. 
"'Z.  B.  Wilson,  Marker.'" 

It  is  further  alleged  that  said  Caldison  and  McKnight  were 
not  chain-men  in  making  said  pretended  survey,  which  was 
not  in  fact  made  at  all,  nor  was  a  copy  of  any  such  survey 
recorded  upon  the  surveyor's  book  by  said  Wilson,  who  was 
surveyor  of  said  county,  or  any  one  else;  but  said  plat,  certifi- 
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cate,  and  survey,  together  with  the  names  of  said  Caldison>. 
and  McKnight,  were,  for  the  purpose  aforesaid,  forged. 

As  a  demurrer  was  sustained  to  the  indictment,  the  only- 
question  before  us  is,  whether  the  facts  stated  constitute  a.. 
public  offense.  By  section  1,  chapter  109,  General  Statutesj^ 
it  is  provided  that  any  person  who  wishes  to  appropriate  tiny 
vacant  and  unappropriated  lands  may,  on  application  to  the. 
county  court  of  the  county  in  which  the  same  lies,  and  pay- 
ing therefor  such  price  as  the  court  may  allow,  not  less  than 
five  dollars  per  hundred  acres,  obtain  an  order  of  court 
authorizing  him  to  enter  and  survey  any  number  of  acres  ot 
such  land  in  the  county,  not  more  than  two  hundred,  and  the- 
party  obtaining  such  order  may,  by  an  entry  in  the  survey- 
or's book  of  the  county  describing  the  same,  appropriate  the 
quantity  of  land  it  calls  for  in  one  or  more  parcels,  as  he  may 
think  proper,  but  no  person  shall  enter,  survey,  or  cause  to  be 
patented  more  than  two  hundred  acres  of  land  in  any  one 
county. 

By  section  8,  it  is  made  the  duty  of  the  surveyor  to  survey 
the  entries  in  the  succession  in  point  of  time  in  which  they 
are  made,  in  the  presence  of  two  disinterested  housekeepers- 
as  chain-men,  whose  names  must  be  placed  at  the  bottom  of 
the  plat  and  certificate. 

Such  survey  must  be  made  within  six  months  after  the 
date  of  the  entry,  and  a  plat  and  certificate  of  the  survey, 
must  be  made  out  by  the  surveyor,  and  recorded  in  his  books, , 
and  the  original  thereof,  and  a  copy  of  the  order  of  court; 
under  which  it  is  made,  must  be  deposited  in  the  register's- 
office  within  six  months  after  the  survey  is  made,  and  a 
patent  may  issue  on  the  survey  within  three  months  after  the 
survey  is  made,  but  the  legal  title  shall  bear  date  from  time 
of  making  the  survey.  It  is,  however,  further  provided  that 
the  register  may  receive  plats  and  certificates  of  survey  after 
the  time  mentioned  for  returning  the  same;  but  in  such  case 
the  legal  title  shall  take  effect  only  from  date  of  the  patent. 

Forgery,  as  described  in  4  Blackstone's  Commentaries,  247, 
is  "the  fraudulent  making  or  alteration  of  a  writing  to  the 
prejudice  of  another  man's  rights."  Extending  the  defini- 
tion, it  may  with  accuracy  be  "the  false  making  or  materi- 
ally altering,  with  intent  to  defraud,  of  any  writing,  which,  if 
genuine,  might  apparently  be  of  legal  efficacy  or  the  founda- 
tion of  a  legal  liability":  1  Bishop's  Crim.  Law,  sec.  572. 

It  will  be  perceived  that  the  charge  in  the  indictment  is> 
Am.  St.  Rkp.,  Vol.  XXV.  —  &i 
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that,  September  30, 1886,  the  accused  forged,  uttered,  and  put 
a  survey,  plat,  and  certificate,  purporting  to  have  been  made 
May  9,  1882,  by  him  as  surveyor  of  Harlan  County,  for  one 
B.  F.  Engle,  which  in  fact  was  never  made,  and  that  the  two 
persons,  Caldison  and  McKnight,  whose  names  were  placed 
■by  him  at  the  bottom  of  the  pretended  plat  and  certificate  as 
<;hain-men,  did  not  act  as  such. 

The  pretended  plat  and  certificate,  in  the  form  it  is  set 
out  in  the  indictment,  was  of  apparent  legal  efficacy,  and  suf- 
ficient, under  the  statute,  to  authorize  and  require  the  register 
of  the  land-office  to  issue  a  patent  to  Engle,  thereby  divesting 
the  commonwealth  of  the  legal  title,  Harlan  County  of  the 
beneficial  interest,  in  the  land,  and  preventing  the  appropria- 
tion of  it  by  any  other  person;  and  though  it  is  not  in  ex- 
press terms  charged  a  patent  was  actually  issued  to  Engle, 
it  is  charged  the  plat  and  certificate  were  forged,  uttered,  and 
put  with  intent  to  defraud,  which,  adopting  the  definition 
referred  to,  is  sufficient  to  describe,  and  if  proved  fix,  the 
crime  of  forgery  on  the  accused. 

But  forgery,  according  to  Lord  Coke,  "  is  properly  taken 
when  the  act  is  done  in  the  name  of  another  person."  He, 
however,  further  says  that  "  an  offender  may  be  guilty  of  a 
false  making  of  an  instrument,  although  he  sign  and  execute 
it  in  his  own  name,  in  case  it  be  false  in  any  material  part, 
and  calculated  to  induce  another  to  give  credit  to  it  as  genu- 
ine and  authentic  when  it  is  false  and  deceptive";  and  an 
•example  is  given  in  the  books  where  one,  having  conveyed 
i;he  title  to  land,  afterwards,  for  the  purpose  of  fraud,  executes 
an  instrument  purporting  to  be  a  prior  conveyance  of  the 
same  land;  for  such  instrument  is  designed  to  obtain  credit 
by  deception,  as  purporting  to  have  been  made  at  a  time 
earlier  than  the  true  time  of  its  execution:  1  Hale  P.  C.  683; 
1  Hawk.  P.  C.  263. 

In  2  Bishop's  Criminal  Law,  sec.  585,  it  is  said  that,  "plainly, 
the  broad  doctrine  is  not  maintainable  that  it  is  incompetent 
for  a  man  to  commit  forgery  of  an  instrument  executed  by 
shim  self."  And  if  it  be  forgery  in  the  case  referred  to,  where 
the  deed  was  executed  by  the  accused  person,  it  clearly  must 
be  so  regarded  in  this  case.  For  not  only  was  the  plat  and 
certificate  as  charged  fraudulent,  but  though  made  by  the  ac- 
cused person,  purported  to  be  not  his  individual  but  official 
act  as  surveyor,  wherein  the  writing  was  false  and  deceptive, 
and  whereby  only  would  it  have  possessed  lee;al  efficacy  if 
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genuine  and  authentic.  It  seeras  to  us,  therefore,  adopting  and 
applying  a  reasonable  and  practical  definition  of  the  crime,  the 
facts  stated  in  the  indictment  constitute  the  ofifense  of  forgery. 
For  the  writing,  as  charged,  was  made  with  intent  to  defraud; 
was  calculated  to  induce  another  to  give  credit  to  it  as  genu- 
ine, and  if  it  had  been  so,  would  have  entitled  Engle  to  a 
patent,  and  was  made  in  the  name  of  the  accused,  in  his 
official  capacity,  which  was  to  a  reasonable  intent,  and  of  the 
same  effect,  as  if  he  had  made  it  in  the  name  of  another  sur- 
veyor. 

The  judgment  is  reversed,  with  directions  to  overrule  the 
demurrer  to  the  indictment. 


Criminal  Law  —  Forobrt  — What  CoNSTrnms.  —  To  falsely  make  or 
alter  a  promissory  note,  with  the  intent  to  defraud  another,  is  forgery:  State 
V.  Wheeler,  20  Or.  192;  23  Am.  St.  Rep.  119,  and  note.  As  to  what  ia  forgery, 
see  Shinohan  v.  Long,  26  Iowa,  488;  96  Am.  Dec.  164,  and  note;  State  v. 
Curtis,  39  Minn.  357;  Cox  v.  State,  66  Miss.  14. 

Criminal  Law  —  Forgery.  —  Forgery  may  be  committed  by  fraudulently 
making  over  one's  own  signature  a  writing  which,  if  genuine,  would  possess 
legal  efficacy,  and  which,  though  fraudulent,  may  operate  to  another's  preju- 
dice: LuUrell  v.  State,  85  Tenn.  232;  4  Am.  St.  Rep.  760,  and  note;  Hale  v. 
State,  1  Cold.  167;  78  Am.  Dec.  488,  and  note;  State  v.  Ball,  108  N.  C.  777; 
Cox  V.  State,  66  Miss.  14.  See  extended  note  to  Arnold  v.  Co$tt  22  Am.  Deo. 
306-321. 


Talbott  v.  Stemmons. 

[89  Kkntucky,  222.] 
Contract —  Consideration  —  Sufficiency  or.  — A  promise,  if  the  prom* 
isee  will  not  chew  nor  smoke  tobacco  during  the  life  of  the  promisor,  to 
pay  him  a  certain  sum  at  the  death  of  the  latter,  is  based  upon  a  suffi* 
cient  consideration,  and  may  be  enforced  against  hii  estate. 

J.  H.  Brent  J  for  the  appellant. 

LocJchart  and  Lyng,  for  the  appellee. 

Pryor,  J.  This  case  comes  from  the  superior  court  by  an 
appeal. 

Mrs.  Sallie  D.  Stemmons,  the  step-grandmother  of  the 
plaintiff,  Albert  R.  Talbott,  made  with  the  latter  the  follow- 
ing agreement:  — 

"April  26,  1880. 

"  I  do  promise  and  bind  myself  to  give  my  grandson,  Albert 
R.  Talbott,  five  hundred  dollars  at  my  death  if  he  will  never 
take  another  chew  of  tobacco  or  smoke  another  cigar  during 
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my  life,  from  this  date  up  to  ray  death;  and  if  he  breaks  this 
pledge,  he  is  to  refund  double  the  amount  to  his  mother. 
[Signed]  "  Albert  R.  Talbott. 

"  Sallie  D.  Stemmons." 

The  grandmother  died,  and  this  action  was  instituted  by 
the  grandson  against  her  personal  representative  to  recover 
the  five  hundred  dollars,  the  plaintiff  alleging  that,  from  the 
date  of  the  agreement  to  the  filing  of  this  action  by  him,  he 
had  not  smoked  a  cigar  or  taken  a  chew  of  tobacco,  etc. 

A  general  demurrer  was  filed  to  the  petition,  that  was  sus- 
tained by  the  court  below,  and  the  action  dismissed.  It  is 
insisted  by  counsel  for  the  personal  representative  that  th© 
agreement  by  the  grandmother  to  pay  the  five  hundred  dol- 
lars is  not  based  on  a  sufficient  consideration,  either  good  or 
valuable,  and  being  a  mere  gratutious  undertaking,  cannot 
be  enforced. 

There  is  nothing  in  such  an  agreement  inconsistent  with 
public  policy,  or  any  act  required  to  be  done  by  the  plaintiflF 
in  violation  of  law,  but,  on  the  contrary,  the  step-grandmother 
was  desirous  of  inducing  the  grandson  to  abstain  from  a 
habit,  the  indulgence  of  which,  she  believed,  created  a  use- 
less expense,  and  would  likely,  if  persisted  in,  be  attended 
with  pernicious  results.  An  agreement  or  promise  to  reform 
her  grandson  in  this  particular  was  not  repugnant  to  law  or 
good  morals,  nor  was  the  use  of  what  the  latter  deemed  a 
luxury  or  enjoyment  a  violation  of  either,  and  so  there  was 
nothing  in  the  law  preventing  the  parties  from  making  a 
valid  contract  in  reference  to  the  subject-matter. 

In  the  classification  of  contracts  by  the  elementary  writers, 
it  is  said:  "An  agreement  by  the  one  party  to  give  in  con- 
sideration of  something  to  be  done  or  forborne  by  the  other 
party,  or  the  agreement  by  one  to  do  or  forbear  in  considera- 
tion of  something  to  be  given  by  the  other,  are  such  contracts, 
when  not  in  violation  of  law,  as  will  be  held  valid."  Whether 
the  act  of  forbearance  or  the  act  done  by  the  party  claiming 
the  money  was  or  not  of  benefit  to  him  is  a  question  that 
does  not  arise  in  the  case.  If  he  has  complied  with  his  con- 
tract, although  its  performance  may  have  proved  otherwise 
beneficial,  the  performance  on  his  part  was  a  sufficient  consid- 
eration for  the  promise  to  pay. 

The  right  to  enjoy  the  use  of  tobacco  was  a  right  that  be- 
longed to  the  plaintiff,  and  not  forbidden  by  law.  The  aban- 
donment of  its  use  may  have  saved  him  money  or  contributed 
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to  his  health;  nevertheless  the  surrender  of  that  right  caused 
the  promise,  and  having  the  right  to  contract  with  reference 
to  the  subject-matter,  the  abandonment  of  the  use  was  a  suf- 
ficient consideration  to  uphold  the  promise. 

Mr.  Parsons,  in  his  work  on  contracts,  says:  "The  subject- 
matter  of  every  contract  is  something  which  is  to  be  done  or 
which  is  to  be  omitted,"  and  where  the  consideration  is  val- 
uable, need  not  be  adequate:  1  Parsons  on  Contracts,  7th  ed., 
*489.  If,  therefore,  one  parts  with  that  he  has  the  right  to  use 
and  enjoy,  the  question  of  injury  or  benefit  to  the  party  seek- 
ing a  recover}',  by  reason  of  a  full  performance  on  his  part,  will 
not  be  inquired  into,  because  if  he  had  the  legal  right  to  use 
that  which  he  has  ceased  to  use  by  reason  of  the  promise,  the 
law  attaches  a  pecuniary  value  to  it. 

If  this  was  an  action  to  recover  such  damages  as  the  party 
had  sustained  by  reason  of  the  violation  of  the  covenant  or 
promise,  the  verdict  or  judgment  would  doubtless  be  nominal 
only;  but  where  the  parties  have  agreed  on  the  amount  to  be 
paid  on  the  performance  of  certain  conditions,  when  a  com- 
pliance with  those  conditions  has  been  alleged  and  shown,  the 
sum  agreed  on  must  be  paid.  Whether  or  not  the  mother  of 
the  young  man  could  recover  the  penalty  imposed,  on  his 
failure  to  comply  with  his  undertaking,  is  not  necessary  to 
be  decided.  It  is  sufficient  to  say  that  the  abandonment  of 
the  use  of  tobacco  was  such  a  consideration  as  authorized  a 
recovery  of  the  sum  agreed  on. 

The  judgment  of  the  circuit  court  is  reversed,  and  cause 
remanded,  with  directions  to  overrule  the  demurrer,  and  for 
proceedings  consistent  with  this  opinion. 


CoNTBAcr  —  CJoNSiDBRATiON  —  What  SUFFICIENT.  —  To  Constitute  a  valid 
consideration  for  a  promise,  a  waiver  of  a  legal  right  by  the  promisee  at 
the  request  of  the  promisor  is  sufficient.  Therefore  a  promise  by  an  uncle 
"to  his  nephew,  that  if  the  latter  would  refrain  from  drinking  liquor,  using 
tobacco,  swearing,  and  playing  cards  and  billiards  for  money  until  he  was 
twenty-one  years  of  age,  he  would  pay  him  five  thousand  dollars,  is  founded 
npon  a  good  consideration:  Homer  r.  Sidioay,  124  N.  Y.  53S;  21  Am.  St. 
Rep.  693,  and  note. 
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Veal  v.  Ybal. 

[89  Kentdckt,  814.] 

Husband  and  Wife.  —  Aqreemknt  between  Husband  and  Witb  that 
the  latter  will  hold  personal  property  received  by  him  from  her  father's 
estate,  free  from  hia  marital  rights,  in  trust  for  her  as  her  separate  es- 
tate, will  be  upheld  in  equity  against  his  heirs  and  distrib\itees. 

Husband  and  Wife.  — A  Note  Given  by  a  Husband  to  his  Wife  for 
moneys  received  by  him  for  her  from  her  father's  estate,  under  an 
agreement  that  he  will  hold  such  moneys  in  trust  for  her  as  her  separate 
estate,  is  valid  and  binding  upon  his  heirs  and  representative  aa  evidence 
of  such  trust  and  enforceable  as  such. 

Trusts.  —  Statute  of  Limitation  will  not  run  against  a  note  given  by  a 
husband  to  his  wife  as  evidence  that  he  holds  certain  moneys  in  trust 
for  her  as  her  separate  estate  at  any  time  prior  to  his  death,  and  there- 
fore such  note  constitutes  a  claim  against  his  estate,  though  made 
twenty-three  years  before  his  death, 

Beauchamp  and  Allen,  for  the  appellant. 
Kinkead  and  Darnall,  for  the  appellee. 

Holt,  J.  October  1,  1865,  Dora  Veal  executed  to  his  wife, 
the  appellee,  Susan  Veal,  his  promissory  note  for  $2,214.78, 
due  one  day  thereafter.  The  consideration  is  not  recited  in 
the  note.  It  says  "  for  value  received  of  her."  He  died  tes- 
tate in  1888.  He  devised  to  her  what  the  law  gave  her  merely, 
and  to  three  of  his  several  children  the  entire  remainder  of 
his  estate.  The  will  makes  no  reference  to  the  note.  The 
administrator  cum  testamento  annexo  brought  this  action  to 
settle  the  estate.  The  appellee,  being  made  a  defendant, 
asserted  the  note  by  a  proper  pleading.  Her  answer,  among 
other  matters,  avers  that,  about  the  time  a  suit  was  brought 
to  settle  her  father's  estate,  her  husband  agreed  with  her,  if 
she  would  allow  him  to  receive  what  would  be  coming  to  her 
from  it,  he  would  hold  it  in  trust  for  her,  and  as  her  separate 
estate,  free  from  marital  rights  upon  his  part;  that  there  was 
adjudged  to  her  in  said  suit  as  a  distributee  the  sum  of 
$2,214.78;  that  by  reason  of  the  agreement  she,  by  an  answer, 
consented  and  requested  that  the  money  be  paid  to  her  hus- 
band; that  the  master's  report  filed  in  the  cause  shows  that 
the  money  was  received  by  her  husband,  and  that  in  evidence 
of  the  agreement,  he  executed  to  her  the  note. 

The  record  of  the  suit  to  settle  her  father's  estate  was  re- 
ferred to  as  a  part  of  her  answer,  and,  by  a  consent  order 
made  in  the  court  below,  was  made  an  exhibit  in  this  one. 
It  is  not  copied,  however,  in  the  transcript  for  this  appeal. 
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The  appellant  has  chosen  to  bring  up  a  part  of  the  record. 
This  he  may  do,  but  at  his  peril.  We  must  therefore  assume 
that  all  of  the  averments  of  the  answer  relative  to  what  is 
shown  by  the  record  of  the  old  suit  would  be  sustained  by  it^. 
were  it  a  part  of  the  record  before  us. 

The  reply  denies  that  the  agreement  named  between  the- 
appellee  and  her  husband  was  ever  made,  and  pleads  the 
statute  of  limitation  in  bar  of  any  recovery  upon  the  note.  A 
demurrer  to  it  was  sustained,  and  a  judgment  rendered  allow- 
ing the  note  as  a  debt  against  the  estate. 

It  is  evident  the  estate  is  solvent.  No  question  is  there- 
fore presented  between  the  widow  and  creditors,  and  the  in- 
quiry as  to  error  is  confined  to  a  consideration  of  the  pleadings,, 
the  note,  and  its  legal  effect. 

It  may  now  be  regarded  as  a  settled  rule  in  this  state  that 
such  an  agreement  as  that  relied  upon  by  the  widow  will  be 
upheld  in  equity  against  the  heirs  or  distributees  of  the  hus- 
band, and,  under  proper  circumstances,  against  even  his 
creditors:  Maraman's  Adm'r  v.  Maraman,4Met.  {Ky.)S4;  Lati- 
mer v.  Glenn,  2  Bush,  535.  It  must,  of  course,  be  sufficiently 
established.  Here  it  is  urged  that  the  words  used  in  her  an- 
swer setting  forth  the  agreement  having  been  denied  by  the 
reply,  the  demurrer  to  it  was  improperly  sustained,  and  evi- 
dence was  necessary  in  support  of  her  plea;  in  short,  that 
the  case  should  have  proceeded  to  a  trial  upon  testimony. 
The  reply,  however,  by  a  failure  to  deny  admits  the  appellee 
was  the  wife  of  the  decedent,  the  amount  coming  to  her  fromi 
her  father's  estate,  the  receipt  of  it  by  her  husband,  and  the- 
execution  of  the  note  to  her.  This  admission  ipso  facto  estab- 
lishes a  trust  in  her  favor.  These  admitted  facts,  in  and  of 
themselves,  declare  that  the  husband  held  the  fund  for  the 
wife.  No  other  reasonable  interpretation  can  be  given  to 
them.  They  indubitably  fasten  a  trust  character  upon  the. 
transaction.  He  certainly  intended  something  by  the  execu- 
tion of  the  note.  It  was  certainly  designed  to  have  some  effect. 
No  satisfactory  reason  can  be  given  for  its  execution  other 
than  that  he  intended  the  fund  represented  by  it  to  remain 
the  separate  estate  of  the  wife.  If  this  had  not  been  the  pur- 
pose, and  the  parties  intended  it  to  become  the  property  of  the 
husband,  then  no  note  would  have  been  given.  As  between; 
the  husband  and  wife,  it  was  not  necessary  that  the  note,  in 
order  to  create  in  her  a  separate  use,  should  contain  words  to 
that  eflfect,  and  the  only  reasonable  construction  which  can. 
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he  put  upon  the  admitted  facts  is,  that  the  parties  to  the  trans- 
action designed  a  separate  use  in  the  wife.  The  presumption 
arising  from  them  is  conclusive.  In  and  of  themselves  they 
establish  it.  This  being  so,  the  plea  of  limitation  is  not  avail- 
able. The  husband  is  to  be  regarded  as  a  trustee  of  the  fund  for 
the  wife.  He  held  it  for  her  sole  use.  This  fact  he  recognized 
by  the  receipt  of  it  and  the  execution  of  the  note  to  her,  and 
this  trust  relation  continued  until  his  death,  and  prevented 
the  running  of  the  statute:  Matson  v.  Matson,  4  Met.  (Ky.)  262. 
The  demurrer  to  the  reply  was  therefore  properly  sus- 
tained, and  the  judgment  allowing  the  note  as  a  debt  against 
-the  estate  is  affirmed.  

Hdsband  and  Wife  —  Possession  of  Wife's  Propebtt  by  Husband  — 
Trust  in  Favor  of  Wife.  — A  resulting  trust  is  created  in  favor  of  a  wife 
where  there  is  an  agreement  between  her  husband  and  herself  that  he  will 
ttreat  her  money  as  her  separate  estate:  Beam  v.  Bridgera,  108  N.  C.  276; 
t23  Am.  St.  Rep.  59;  Crawford  v.  Thompson,  142  Pa.  St.  551;  CJiadbourn 
▼.   Williams,  45  Minn.  294. 

Husband  and  Wife  —  Agreements  between,  when  Upheld  in  Equity. 
—  Courts  of  equity  uphold  and  enforce  contracts  between  husband  and  wife 
when  they  are  fair  and  just:  Hendricks  v.  Isaacs,  117  N.  Y.  411;  15  Am.  St. 
Rep.  524,  and  note;  Pillow  v.  Sentelle,  49  Ark.  430;  Bovne  r.  Stonestreet,  6 
Md.  418;  61  Am.  Dec.  318,  and  note. 


Taduoah   Lumber  Company  v.  Paduoah  Water 
Supply  Company. 

[89  Kentucky,  340.] 

Contract,  Who  may  Sub  thereon.  —  A  Party  for  whose  Benefit  a 
contract  is  evidently  made  may  sue  thereon  in  his  own  name,  though 
the  engagement  is  not  directly  to  or  with  him. 

J)amagb3.  —  Contract  with  Municipal  Corporation  to  Furnish 
Water  for  its  usa  and  the  use  of  its  inhabitants  does  not  imply  that 
there  shall  be  no  damages  for  a  failure  to  comply  therewith,  from  the 
fact  that  it  contains  a  clause  showing  that  the  party  agreeing  to  furnish 
the  water  may  shut  it  ofif  temporarily,  for  the  purpose  of  making  repairs, 
without  being  liable  for  damages,  if  he  gives  previous  notice  of  his  in- 
tention to  so  shut  it  off,  and  such  repairs  are  made  with  diligence,  and 
that  if  it  is  shut  off  more  than  five  days,  the  rents  for  hydrants  shall 
cease  during  the  suspension,  and  that  if  he  fails  to  furnish  an  adequate 
supply  for  five  months,  then  the  contract  is  to  be  void. 

Damages  for  Breach  of  a  Contract  should  be  Such  as  may  fairly 
and  reasonably  be  considered  as  arising  naturally,  —  that  is,  according  to 
the  usual  course  of  things  from  such  breach,  —  or  such  as  may  reasonably 
be  suppos5ed  to  have  been  in  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  its  breach. 
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Damages.  —  Where  a  Parti  Undertakes  to  Furnish  Water  in  Such 
Mode  and  Quantity  that  it  may  be  used  to  extinguish  fires  in  the 
city  in  which  it  is  to  be  supplied,  damages  sustained  by  the  destruction 
of  buildings  by  the  failure  to  so  furnish  such  water  is  a  natural  and 
proximate  consequence  of  such  breach  of  the  undertaking. 

Municipal  Corporation,  Right  of  Tax-payer  to  Recover  fob  Db- 
8tructi0n  or  his  property  by  fire,  through  failure  of  cow- 
TRACTOB  TO  FuBNiSH  Wateb.  —  If  a  Water  company  enters  into  • 
contract  with  a  mnnicipal  corporation,  whereby  the  former  agrees,  in 
consideration  of  the  grant  of  a  franchise  and  of  a  promise  to  pay  cer- 
tain specified  prices  for  the  use  of  hydrants,  to  construct  water-works 
of  a  specified  character,  force,  and  capacity,  and  to  keep  a  supply  of 
water  required  for  domestic,  manufacturing,  and  fire  protection  purposes 
for  all  the  inhabitants  and  property  of  the  city,  a  tax-payer  of  the  city 
may  recover  of  the  water  company  when,  through  a  breach  of  its  con- 
tract, he  is  left  without  means  of  extinguishing  fire,  and  bis  property  is 
on  that  account  destroyed. 

Husbands  and  Husbands^  and  Gilbert  and  Eeed,  for  the  ap- 
pellant. 

Burnett  and  Dallam,  for  the  appellee. 

Lewis,  C.  J.  The  buildings,  machinery,  and  other  prop- 
erty of  appellant,  a  corporation  engaged  in  the  lumber  and 
planing-mill  business  in  the  city  of  Paducah,  having  been 
in  1887  destroyed  by  fire,  it  instituted  this  action  to  recover 
damages  therefor  of  appellee,  also  a  corporation,  and  the  city 
of  Paducah,  having,  as  alleged,  refused  to  join  as  plaintiff, 
was  made  likewise  defendant  to  the  action,  though  no  recov* 
ery  against  it  is  sought. 

In  the  petition  it  is  stated,  in  substance,  that  in  considera- 
tion of  the  grant  by  the  city  of  Paducah  to  appellee,  as  as- 
signee of  one  Jones,  of  the  franchise  and  right  to  construct, 
maintain,  and  operate,  for  the  term  of  forty  years,  water- 
works, including  the  laying  of  pipes  and  erection  of  hydrants 
in  all  the  streets,  avenues,  and  public  grounds  of  the  city, 
and  agreement  to  pay  forty  dollars  annual  rent  for  each  of 
one  hundred  and  fifty  hydrants,  besides  the  privilege  given  to 
charge  and  collect  of  the  inhabitants  limited  rates  for  private 
use  of  water,  appellee  agreed  to  erect  upon  a  platform  fifty 
feet  high  a  stand-pipe  twenty-two  feet  in  diameter  and  one 
hundred  and  seventy-five  feet  high,  with  which  was  to  be 
connected  the  conducting  pipes  and  hydrants  mentioned 
and  also  two  pumping-engines,  each  having  capacity  to 
force  into  the  stand-pipe  two  million  gallons  of  water  every 
twenty-four  hours,  and  to  keep  a  head  of  water  sufficient  to 
throw  from  any  eight  of  the  hydrants  simultaneously,  and 
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for  five  consecutive  hours  at  any  one  period  of  time,  streams 
through  fifty  feet  of  hose  one  hundred  feet  high,  all  of  which 
works  were  completed  and  put  in  operation  in  1885;  that 
appellee  also  agreed  to  have  in  the  stand-pipe  and  con- 
ducting pipes,  at  all  times,  a  supply  of  water  sufficient  to 
afford  a  head  or  pressure  requisite  for  all  domestic,  manu- 
facturing, and  fire-protection  purposes  for  all  the  inhabitants 
and  property  of  the  city,  and  to  increase  the  number  and 
length  of  hydrants  and  pipes  when  necessary  to  meet  de- 
mands of  the  city  and  citizens;  that  said  contract  was  made 
with  appellee  by  the  city  of  Paducah  for  the  use  and  benefit 
of  all  its  property-owners  and  inhabitants,  and  appellant's 
property  was,  from  1885  until  destroyed  by  fire,  in  common 
with  that  of  others,  taxed  at  its  full  value,  to  raise  money 
with  which  to  pay  said  hydrant  rents. 

It  is  further  stated  that,  under  a  contract  directly  between 
them,  there  had  been  erected,  previous  to  the  fire,  on  the  same 
lot  where  the  burned  property  was  situated,  two  hydrants, 
one  within  thirty  and  the  other  seventy  feet  of  the  place 
where  the  fire  originated,  and  connected  by  pipes  with  the 
water-main,  to  be  used  by  appellant  to  extinguish  fires  and 
for  steam  purposes,  for  which  it  had  been  paying  rent  to  ap- 
pellee, and  that  in  consideration  thereof,  appellee  had  agreed 
to  furnish,  and  have  ready  at  all  times,  water  sufficient  to 
throw  streams  through  hose  kept  by  appellant  in  proper  con- 
dition, to  be  connected  with  the  two  hydrants,  the  height  pro- 
vided for  in  said  contract  between  appellee  and  the  city  of 
Paducah;  that  the  fire  originated  in  a  wood  building  situated 
on  the  lot  of  appellant,  and  connected  with  its  other  property, 
though  occupied  at  the  time  by  another;  but  said  fire  occurred 
without  any  fault  or  negligence  of  appellant  or  its  servants, 
and  it  could  and  would  have  been  extinguished  before  doing 
damage  to  the  property  of  appellant  if  there  had  been  the 
stipulated  quantity  of  water  in  the  stand-pipe  and  conducting 
pipes,  or  the  pumping  machinery  had  been  in  readiness  to 
operate,  and  the  engineer  and  servants  of  appellee  had  been 
present  to  set  it  in  motion;  for  immediately  after  the  fire  com- 
menced, and  before  it  had  done  any  damage,  or  extended  to 
the  premises  then  occupied  by  appellant,  hose-pipes,  in  good 
order,  were  attached  to  the  two  private  hydrants,  and  carried 
to  within  five  or  six  feet  of  the  fire,  for  the  purpose  of  apply- 
ing water  to  it.  There  were,  besides,  four  or  five  double-noz- 
tle  fire-hydrants,  one  within  twelve,  two  within  sixty,  feet  of 
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the  property  burned,  and  all  near  enough  to  extinguish  fire 
on  any  part  of  said  lot,  and  experienced  firemen,  employed 
by  the  city  of  Paducah,  were  present  on  the  ground  within 
ten  minutes  or  less  after  the  fire  started,  and  had  hose  suit- 
able and  in  good  condition  attached  to  the  hydrants;  but 
that,  notwithstanding  it  had,  since  1885,-  been  receiving  from 
the  city  of  Paducah  the  agreed  hydrant  rent,  and  from  nu- 
merous inhabitants  thereof,  appellant  included,  large  sum» 
of  money  for  water  furnished  to  them,  appellee,  in  violation  of 
said  contract,  and  without  excuse,  refused  and  neglected  to- 
have,  when  eaid  fire  commenced,  the  stipulated  quantity  of 
water  in  the  stand-pipe,  and  for  more  than  one  hour  after  ih& 
alarm  was  given,  and  the  city  firemen  had  arrived  and  at- 
tached hose  to  the  hydrants,  neglected  to  start  the  pumping 
machinery,  or  to  have  its  engineer  or  other  servant  present 
for  the  purpose,  so  that,  although  when  water  was  in  the 
stand-pipe  at  the  height  of  seventy-five  feet,  streams  could  be 
forced  through  hose  attached  to  the  two  private  hydrants 
seventy-five  feet  high,  and  higher  when  pressure  was  applied 
by  the  pumping  machinery,  the  streams  passing  through  the 
hose,  when  applied  at  incipiency  of  the  fire,  did  not  reach 
ten  feet,  and  were  so  weak  as  to  be  utterly  useless,  nor  was 
there  sufficient  head  of  water  to  force  a  stream  through  any 
kind  or  length  of  hose  as  much  as  twenty-five  feet,  by  reason 
of  which  refusal  and  neglect  appellant's  property  was  burned 
and  destroyed. 

The  grounds  of  demurrer  are,  in  substance,  that  the  facts 
Btated  in  the  petition  and  amendments  do  not  constitute  a 
cause  of  action  in  favor  of  the  plaintiff  against  the  defendant, 
which  we  will  treat  as  involving  two  questions:  1.  Whether 
there  is  vested  in  the  plaintiff,  appellant,  such  legal  interest 
in  the  contract  between  the  city  of  Paducah  and  the  defend- 
ant, appellee,  as  to  authorize  it,  in  any  event,  to  prosecute  an, 
action  in  its  own  name  and  for  its  own  benefit;  2.  Whether 
appellee  can  be  legally  made  liable  in  damages  for  the  alleged 
breach  of  contract. 

Clearly,  appellant  had  a  right  to  sue  for  a  breach  of  the 
distinct  contract  set  out  in  the  petition,  by  which,  in  consid- 
eration of  rent  paid  for  use  of  the  two  hydrants  on  its  own 
lot,  water  was  agreed  to  be  furnished  directly  to  it  by  appel- 
lee. But  we  will  consider  the  two  questions  just  stated  as 
they  arise  on  the  contract  between  appellee  and  the  city  of 
Paducah. 
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Authorities  in  some  of  the  states  hold  the  general  rule  to 
be,  that  the  plaintifT  in  an  action  on  contract  must  be  a  per- 
son from  whom  the  consideration  actually  moved,  and  that  a 
•stranger  to  the  consideration  cannot  sue  on  a  contract.  But 
we  think  if  there  be  in  fact  consideration  for  a  promise  or 
engagement  made  for  the  benefit  of  the  person  who  sues,  it  is 
not  essential  for  it  to  have  passed  directly  from  him  to  the 
person  sued.  It  is  not,  however,  important  whether  this  case 
either  comes  within  what  is  elsewhere  laid  down  as  a  general 
rule,  or  is  an  allowable  exception  to  it;  for  this  court  has  held 
the  doctrine  well  settled,  a  party  for  wliose  benefit  a  con- 
tract is  evidently  made  may  sue  thereon  in  his  own  name, 
though  the  engagement  be  not  directly  to  or  with  him:  Smith 
V.  Lewis,  3  B.  Mon.  229;  Allen  v.  Thomas,  3  Met.  (Ky.)  198; 
77  Am.  Dec.  169;  which  practice  is  not  only  in  accordance 
with  the  rule  found  in  Chitty's  Pleading,  but  seems  to  be  re- 
quired by  section  18,  Civil  Code,  that  in  express  terms  pro- 
vides every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that,  under  section  21,  a  fiduciary  or 
trustee  may  bring  an  action  without  joining  with  him  the 
person  for  whose  benefit  it  is  prosecuted. 

It  thus  follows  that  if  the  city  of  Paducah  had  power  to 
make  the  contract  as  well  for  the  personal  benefit  of  its  sev- 
eral inhabitants  as  for  purely  municipal  purposes,  and  did  so 
make  it,  appellant,  being  the  real  party  in  interest,  became 
owner  of  the  property  destroyed,  has  the  right  to  prosecute  the 
action  in  its  own  name,  if  maintainable  at  all,  and  the  city  of 
Paducah,  though  made  so,  is  not  even  a  necessary  party,  be- 
■cause  whatever  interest  it  may  have,  or  injury  it  may  have 
sustained,  is  entirely  distinct,  if  not  remote. 

Conceding,  as  must  be  done,  existence  of  the  alleged  power 
of  the  city  of  Paducah  under  its  charter  to  enter  into  a  con- 
tract with  another  for  construction  and  operation  of  water- 
works, the  right  and  also  duty  attached  to  make  it  for  the 
personal  benefit  of  inhabitants  within  its  corporate  limits;  for 
supply  of  water  in  a  city  for  domestic  and  manufacturing 
purposes,  and  as  safeguard  against  injury  to  or  destruction 
of  private  property  by  fire,  is  always  in  such  cases  the  main 
inducement,  the  need  of  the  municipal  corporation  itself  for 
water  supply  being  comparatively  little.  Besides,  it  is  mani- 
fest the  principal  source  of  expected  profit  to  appellee  was  the 
money  to  be  collected  by  imposition  of  the  special  taxation, 
and  for  private  use  of  water  with  which  to  pay  for  service 
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in  supplying  it  for  use  of  the  inhabitants  and  protection  of 
their  property  from  effects  of  fire.  And  it  being  alleged  in 
the  petition,  and  also  in  effect  provided  in  the  ordinance  of 
the  city  council  that  contains  the  terms  and  conditions  of  the 
contract,  that  it  was  made  for  the  benefit  of  the  inhabitants, 
it  seems  to  us  that  if  appellee  can  be  made  answerable  in 
damages  at  all,  it  is  liable  to  appellant  upon  the  facts  stated 
in  the  petition. 

It  is  a  rule  co-existent  with  contracts  that  a  party  who  has 
performed  his  part  is  entitled  to  reparation  in  some  form  for 
breach  to  his  injury  by  the  other.  In  equity,  he  may  sue  for 
specific  performance  or  rescission,  neither  of  which  is  an 
appropriate  or  adequate  remedy  when  the  subject-matter  of 
a  contract  is  destroyed  and  no  longer  exists;  but  at  the  com- 
mon-law, where  an  actual  injury  to  one  of  the  parties  has 
been  caused  by  refusal  or  neglect  of  the  other  to  do  what  he 
agreed  to  do,  and  received  consideration  for  doing,  damagea 
commensurate  with  the  loss  thereby  sustained  may  be  recov- 
ered, and  such  right  of  recovery  cannot  be  regarded  waived 
or  relinquished  unless  clearly  so  provided  in  the  contract. 

It  is  not  provided  in  the  ordinance  referred  to,  nor  can  it 
be  fairly  inferred,  that  appellee  was  not  to  answer  in  damages 
for  its  failure  or  refusal  to  perform  its  contract.  The  provis- 
ion on  that  subject  is,  that  appellee  shall  have  the  right  to 
shut  off  water  temporarily  for  the  purpose  of  making  repairs 
or  extension  of  the  works,  and  shall  not  be  liable  for  any 
damages  occasioned  by  such  temporary  suspension,  provided 
notice  is  given  of  the  intention  to  shut  off  the  water,  and 
such  repairs  or  extension  are  made  with  due  diligence  and 
without  delay;  but  that  if  at  any  time  the  supply  is  shut  off 
from  any  cause  for  more  than  five  days,  rent  for  the  fire- 
hydrants  shall  cease  during  the  period  of  such  suspension. 
It  is  further  provided  that  if  appellee  fail  for  five  months  to 
furnish  an  adequate  supply  of  water  for  fire,  or  other  publio 
or  private  purposes,  the  contract  is  to  be  void  and  the  fran- 
chise forfeited.  As,  under  the  contract,  exemption  from  lia- 
bility in  damages  for  shutting  off  or  suspending  the  water 
supply  exists  only  when  done  for  the  special  and  temporary 
purpose  of  making  repairs  or  extension  of  the  works,  and  not 
then  unless  notice  is  given,  and  such  repairs  and  extension 
are  made  with  due  diligence  and  without  delay,  the  necessary 
inference  is,  that  appellee  was  intended  to  be,  and  according 
to  a  fair  interpretation  must  be,  regarded  liable,  in  the  absence 
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of  such  excuse;  for,  manifestly,  neither  the  provision  for  rent 
of  the  fire-hydrants  to  cease  in  case  of  a  longer  than  five  days* 
suspension  of  the  water  supply  for  the  particular  purpose 
mentioned,  nor  the  reserved  right  of  the  city  of  Paducah  to 
rescind  the  contract  for  the  cause  stated,  was  intended  by  the 
parties,  or  can  be  properly  construed,  to  release  appellee  from 
liability,  or  deprive  the  city  of  Paducah  or  its  inhabitants  of 
remedy  for  non-performance  of  the  contract  while  it  is  in 
force.  The  rule  laid  down  in  the  leading  case  of  Hadley  v. 
Baxendale,  9  Ex.  353,  is,  that  "  when  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages  which 
the  other  ought  to  receive  in  respect  to  such  breach  of  con- 
tract should  be  such  as  may  fairly  and  reasonably  be  consid- 
ered as  arising  naturally,  —  that  is,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself, —  or  such 
as  may  reasonably  be  supposed  to  have  been  in  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract  as  the 
probable  result  of  a  breach  of  it."  This  rule,  which  has  been 
generally  adopted  and  approved  in  the  United  States,  is 
applicable  and  useful  in  determining  the  question  of  legal 
liability  as  well  as  in  fixing  the  measure  of  damages  in  case 
of  breach  of  contract;  "  for  parties,  when  they  enter  into  con- 
tracts, may  well  be  presumed  to  contemplate  the  ordinary 
and  natural  incidents  and  consequences  of  performance  and 
non-performance":  1  Sutherland  on  Damages,  77. 

It  is,  however,  argued  the  damage  sustained  by  appellant 
was  not  the  natural  and  proximate  consequence  of  the  neglect 
^complained  of,  and  therefore  no  recovery  can  be  had,  and 
the  case  of  Patch  v.  City  of  Covington,  17  B.  Mon.  722,  66 
Am.  Dec.  186,  is  cited  to  sustain  the  position.  There  the 
actio^a  was  to  recover  in  damages  the  value  of  a  house  de- 
stroyed by  fire  in  consequence  of  failure  on  the  part  of  the 
city  of  Covington  to  keep  its  public  cisterns  in  repair,  and 
to  provide  the  fire  company  with  hooks,  ladders,  and  other 
necessary  apparatus.  The  fire  originated  in  a  building  adja- 
cent to  that  of  the  plaintiff;  the  firemen  had  reached  the 
house  before  the  flames  were  communicated  to  it,  and,  as 
alleged,  would  have  been  able  to  save  it,  but  for  neglect  of 
the  city  to  keep  sufficient  water  in  the  cistern.  But  the 
judgment  dismissing  the  action  was  affirmed,  on  the  ground 
the  cause  of  plaintiff's  loss  "  was  wholly  disconnected  from 
<nd  independent  of  the  city  or  its  acts  or  omissions."  That, 
unlike  this,  was  an  action  against  a  municipal  corporation  for 


Sept.  1889.]     Paducah  L.  Co.  v.  Paducah  W.  S.  Co.         543 

failure  to  perform  what,  at  most,  was  an  implied  public  duty, 
which,  upon  other  than  the  grounds  just  mentioned,  courts  in 
several  states  have  held  cannot  be  maintained.  But  whether 
the  conclusion  there  reached  was  or  not  proper,  the  reason 
for  it  was  not  entirely  pertinent;  for  while  in  one  sense  the 
fire,  which  in  that  as  in  this  case  originated  in  an  adjacent 
building,  was  the  proximate  cause  of  the  house  being  de- 
stroyed, the  complaint  was,  not  that  the  defendant  was  in 
any  way  responsible  for  the  occurrence  of  it,  but  failed  to 
perform  what  was  assumed  to  be  its  contract  duty  to  furnish 
water  in  cisterns  with  which  to  extinguish  it,  the  immediate 
consequence  of  which  failure  was,  as  alleged,  loss  of  the 
building.  There  is  a  clear  distinction  between  occurrence  of 
a  fire,  the  origin  of  which  is  often  unknown,  and  for  which 
usually  there  attaches  no  legal  liability  to  any  person,  and 
the  extinguishment  of  it,  which  generally  can  be  accom- 
plished by  application  of  water,  that  a  party  may,  by  con- 
tract, undertake  and  bind  himself  to  supply  in  specified 
manner  and  time.  It  does  not,  therefore,  make  any  differ- 
ence in  this  case  how  or  where  the  fire  originated,  provided 
appellant  did  not  cause  it,  because  the  duty  of  appellee  was, 
not  to  prevent  occurrence  of  it,  but  to  keep  the  stipulated 
quantity  of  water  in  readiness  to  be  applied  to  put  it  out. 

Water-works,  however  costly  and  skillfully  constructed 
and  operated,  are  not  potent  enough  to  extinguish,  with  ab- 
solute certainty  and  at  all  events,  every  fire  occurring  in  a 
city  before  destruction  of,  or  serious  injury  to,  the  property 
ignited,  nor  are  they  ever  made  with  such  end  in  view;  but 
it  is  entirely  practicable,  by  that  means,  to  supply  water  in 
such  quantity  and  having  such  head  or  pressure  as  to  usu- 
ally extinguish  a  fire  before  serious  damage  is  done,  when 
promptly  and  eflficiently  used;  and  parties  to  a  contract  like 
this  must  be  presumed  to  have  contemplated  and  agreed  that 
such,  in  the  natural  order  of  things^  would  be  the  probable 
effect  of  a  performance  of  it,  else  there  would  have  been  no 
rational  motive  nor  adequate  consideration  for  entering  into 
it.  But  the  degree  of  probability  in  every  such  case  as  this 
must,  of  course,  depend  upon  the  stage  of  the  fire  when  water 
is  applied,  upon  the  efficiency  of  the  firemen,  and  all  other 
attendant  circumstances  and  agencies  favorable  or  adverse 
to  arresting  or  extinguishing  fires. 

It  seems  to  us,  if  the  contract  before  us  is  not  to  be  treated 
aB  meaninsrless,  and  totallv  ineffectual  for  every  purpose,  the 
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parties  to  it  must  be  regarded  as  having  contemplated  and 
assented  to  the  consequences  of  non-performance,  as  well  as 
the  profit  and  advantage  of  performance,  and,  consequently, 
appellee  is  liable  in  this  case  for  such  damages  as  its  failure 
or  refusal  to  perform  may  have  caused  to  appellant.  The 
inquiry,  therefore,  is,  whether,  considering  the  purpose,  char- 
acter, and  capacity  of  the  water-works,  and  all  the  attending 
circumstances  and  agencies,  the  fire  which  destroyed  appel- 
lant's property  could  and  would  have  been  prevented  or  ex- 
tinguished before  doing  damage,  if  appellee  had  performed 
its  contract;  and  as  the  facts  alleged  in  the  petition  and 
amended  petition  constitute  a  prima  facie  cause  of  action,  the 
lower  court  erred  in  sustaining  the  demurrer. 

Wherefore  the  judgment  is  reversed  and  remanded,  with 
directions  to  overrule  the  demurrer,  and  further  proceedings 
consistent  with  this  opinion. 

To  a  petition  for  rehearing,  the  following  response  was  de- 
livered:— 

Lewis,  C.  J.  It  is  not  necessary  to  even  consider  whether 
a  municipal  corporation  can  be  made  liable  for  destruction 
by  fire  of  property  of  its  individual  inhabitants,  because  that 
question  is  not  before  us.  But  even  assuming  no  action  could 
be  maintained  in  that  case,  still,  the  doctrine  of  respondeat 
superior  would  not,  as  contended,  avail  to  relieve  appellee  of 
its  own  liability,  because  the  relation  of  principal  and  agent 
does  not  exist  in  any  sense  between  the  city  of  Paducah  and 
it.  On  the  contrary,  they  entered  into  a  contract  by  which, 
for  a  valuable  consideration,  to  be  paid  by  taxation  and  by 
rents  for  private  use  of  hydrants,  appellee  agreed,  among 
other  things,  to  keep  a  specified  quantity  of  water  in  its 
stand-pipe  at  all  times,  except  on  particular  occasions  men- 
tioned, none  of  which  existed  when  appellant's  property  was 
burned.  It  is  too  plain  for  discuBsion,  that  the  city  of  Pa- 
ducah had  the  power,  and  did  make  the  contract  for  benefit 
of  its  inhabitants,  and  consequently  each  one  of  them  has  a 
right  to  sue  and  recover  for  an  injury  caused  to  him  by  breach 
of  it. 

Appellee  did  not  covenant  to  prevent  occurrence  of  fires, 
nor  that  the  quantity  of  water  agreed  to  be  furnished  would 
be  a  certain  and  effectual  protection  against  every  fire,  and 
consequently  does  not  in  any  sense  occupy  the  attitude  of  an 
insurer;  but  it  did  undertake  to  perform  the  plain  and  simple 
duty  of  keeping  water  up  to  a  designated  height  in  the  stand- 
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pipe,  and  if  it  failed  or  refused  to  comply  with  that  under- 
taking, and  such  breach  was  the  proximate  cause  of  destruc- 
tion  of  appellant's  property,  which  involves  questions  of  facts- 
for  determination  of  the  jury,  there  exists  no  reason  for  it& 
escape  from  answering  in  damages  that  would  not  equally 
avail  in  case  of  any  other  breach  of  contract. 
Petition  for  rehearing  overruled. 


CONTEAOTS  —  WaTKB    CouFANY  —  LIABILITY    FOR    FaiLUEB  TO   SCPPLT 

Water.  —  One  who  contracts  with  a  city  to  furnish  water  therefor  for  the 
purpose  of  extinguishing  fires  is  not  liable  to  a  tax-payer  for  a  failure  to  fur- 
nish the  water:  Fowler  v.  Athens  etc.  Co.,  83  Ga.  219;  20  Am.  St.  Rep.  313,. 
and  note.  See  note  to  Becker  v.  Keokuk  Water-works,  18  Am.  tSt.  Rep.  380,. 
in  which  this  case  is  discussed,  and  the  opiuion  of  the  court  on  rehearing 
given,  under  the  mistaken  impression  that  the  court  had  directed  the  case 
not  to  be  officially  reported. 

Contracts  —  M  easure  of  Damages  fob  Breach  of.  —  One  who  violate* 
^is  contract  with  another  is  liable  for  all  the  direct  and  proximate  damages 
which  result  from  such  violation:  Stanton  v.  New  York  etc.  B'y  Co.,  59  Conn. 
272;  21  Am.  St.  Rep.  110,  and  note.  See  Wiley  v.  Athol,  160  Mass.  426;  Cohn. 
r.  Norton,  57  Conn.  480. 


Kinnaird  v.  Standard  Oil  Company. 

[89  Kentucky,  468.] 

Underground  Waters,  Right  to  Pollute.  —  The  owner  of  land  has  no 
right  to  pollute  underground  waters  running  therein  which,  when  they 
leave  such  land,  flow  iuto  a  spring  on  the  laud  of  an  adjacent  proprietor. 
Hence  if  the  owner  of  land,  or  his  tenant,  erects  a  warehouse,  and 
places  and  keeps  coal-oil  therein,  which,  leaking  from  the  casks,  satu.- 
rates  the  ground,  and  pollutes  a  subterranean  stream  from  which  a  spring- 
on  the  land  of  an  adjacent  proprietor  is  fed,  the  latter  may  maintain  an 
action  for  damages  thus  sufifered  by  him. 

Nuisance,  Liability  for,  by  One  having  No  Notice  of  the  Resulting 
Injury.  —  One  who,  on  his  land,  maintains  a  warehouse  for  the  storage 
of  coal-oil,  and  permits  it  to  leak  from  casks  and  penetrate  the  ground 
and  contaminate  an  underground  stream  pf  water,  from  which  a  spring 
on  the  land  of  an  adjacent  proprietor  is  fed,  is  answerable  for  the  dam... 
ages  thus  occasioned,  though  he  did  not  know  of  the  injury  which  th& 
percolation  of  the  oil  was  doing  to  the  spring. 

Nuisance  —  Damages  for,  up  to  What  Time  should  be  Estimated. — 
In  an  action  for  polluting  a  spring  by  suffering  coal-oil  to  percolate  into 
an  underground  stream  from  which  the  spring  was  fed,  the  damage 
recoverable  is  that  which  resulted  from  the  deprivation  of  the  use  of  the 
water  for  domestic  or  fire  purposes  up  to  the  time  of  the  trial  only, 
where  it  is  in  the  power  of  the  defendant  to  prevent  the  coutiuaauoe  of 
the  injury. 
Am.  8t.  Rbp.,  Vol.  XXV.— 86 
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M.  H.  Owsley^  R.  H,  Tomlinsorif  and  W.  J.  Landram^  for  the 
appellant. 

Brown,  Humphreyy  and  Davie,  for  the  appellee. 

Pbyor,  J.  The  appellant,  Kinnaird,  is  the  owner  of  a  small 
tract  of  land,  containing  about  four  acres,  lying  adjacent  to 
or  within  the  boundary  of  the  town  of  Lancaster,  in  the  county 
of  Garrard.  On  this  land  is  a  valuable  and  never-failing 
spring  that  appears  upon  the  surface  of  the  ground  at  the 
foot  of  a  hill,  and  had  been  used  as  such  for  a  long  period  of 
of  time. 

In  November  of  the  year  1886,  the  appellee,  the  Standard 
Oil  Company,  leased  from  the  Kentucky  Central  Railroad 
Company  a  site  upon  which  to  build  a  warehouse  for  the  stor- 
age of  its  coal-oil.  They  erected  the  warehouse,  and  placed 
in  it  their  coal-oil,  that  leaked  from  the  casks  and  saturated 
the  ground  both  on  the  inside  and  the  outside  of  the  building. 
The  floor  of  the  house  consisted  of  a  bed  of  cinders,  about 
twelve  inches  in  depth,  that  supplied  the  place  of  plank,  that, 
as  the  proof  shows,  would  become  very  inflammable  when 
saturated  with  the  oil.  The  bed  of  cinders,  therefore,  ren- 
dered the  property  much  more  secure  than  if  a  floor  had  been 
laid  in  the  building.  The  spring  of  the  appellant  is  located 
about  two  hundred  yards  from  the  oil-house  of  the  appellee, 
with  a  hill  or  rise  in  the  ground  between  the  two,  and  the 
proof  conduces  to  show  that  water  on  the  surface  of  the  ground 
at  the  oil-house  would  naturally  flow  in  an  opposite  direction 
from  the  spring,  because  it  is  lower  than  the  ground  where  the 
spring  emerges  from  the  hill.  After  the  oil  had  been  de- 
posited in  the  building  erected  for  that  purpose,  it  is  manifest 
that  it  leaked  from  the  casks,  and,  being  of  a  penetrating 
character,  it  passed  into  the  ground  and  polluted  the  stream 
from  which  the  spring  of  appellant  was  supplied. 

While  it  is  argued  that  the  proof  on  this  subject  is  by  no 
means  satisfactory,  we  think  it  apparent  from  the  testimony 
that  the  oil  mingled  with  underground  currents  of  water  that 
fed  the  spring  of  the  appellant,  and  caused  the  injury.  The 
court  below,  on  hearing  the  testimony,  gave  a  peremptory  in- 
struction to  the  jury,  on  the  ground  that  no  action  could  be 
maintained  for  contaminating  the  subterranean  water  that 
flowed  into  the  spring  of  the  appellant,  as  the  appellee  had 
the  right,  in  the  exercise  of  its  legitimate  business,  to  build 
the  house  and  store  the  oil  within  it  on  its  own  land,  although 
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the  property  of  his  neighbor  was  injured  by  it.  If  this  had 
been  surface  water,  or  a  vein  of  water  underground,  with  a 
well-defined  and  known  channel,  the  right  to  maintain  the 
action  cannot  be  doubted;  but  as  to  hidden  or  unknown  veins 
of  water,  it  is  said  they  belong  to  the  soil,  constitute  a  part  of 
it,  and  may  be  used,  controlled,  or  removed  by  the  owner  in 
the  same  manner  that  he  could  the  soil  through  which  the 
water  percolates  or  runs. 

The  theory  of  the  defense  is,  that  this  water  being  the  prop- 
erty of  the  owner  of  the  land,  its  use,  if  not  forbidden  by  law, 
cannot  work  an  injury  to  his  neighbor,  in  the  absence  of  a 
desire  to  do  so,  however  great  the  damage  sustained.  This 
view  of  the  legal  rights  of  these  parties  seems  to  be  sustained 
by  numerous  reported  cases  involving  questions  analogous  in 
.  almost  ever  particular,  and  if  followed  by  this  court,  it  must 
be  held  that  the  peremptory  instruction  was  proper.  The 
case  of  Brown  v.  Illius,  27  Conn.  84,  71  Am.  Dec.  49,  was  an 
action  on  the  case  for  a  nuisance,  and  in  the  declaration  it 
was  alleged  that  offensive  matter  in  the  manufacture  of  gas, 
deposited  on  the  surface  of  the  ground,  had  penetrated  into 
the  soil  around  and  adjoining  the  well,  and  into  the  well  itself, 
corrupting  the  water  and  rendering  it  unfit  for  use.  The 
court,  in  applying  the  rule  in  regard  to  subterranean  cur- 
rents, and  in  discussing  the  instruction  given  by  the  lower 
court,  held  that  the  ownership  of  the  land  sanctioned  and  jus- 
tified the  use  made  of  it  by  the  defendant,  and  although  the 
latter  was  injured,  if  the  damage  resulted  from  the  mingling 
of  the  noxious  matter  with  the  underground  vein  of  water,  it 
was  an  injury  without  any  violation  of  the  plaintiff's  legal 
rights  by  the  defendant,  and  the  latter  "  was  under  no  legal 
obligation  to  prevent  it  in  the  first  instance  or  a  continuance 
of  it  afterwards."  The  rule  that  gives  to  the  owner  of  the  soil 
all  that  lies  beneath  its  surface,  whether  soil  or  water,  was 
made  to  apply  in  the  case  cited,  with  the  right  of  the  owner 
to  use  it  at  his  pleasure  and  in  any  legitimate  mode,  and  the 
plaintiff  denied  the  right  of  recovery  upon  that  ground.  The 
case  of  Dillonv.  Acme  Oil  Company,  49  Hun,  565,  was  where 
the  plaintiff  owned  two  lots  upon  which  he  had  erected  dwell- 
ings, and  had  dug  a  well  on  each  lot,  that  he  used  for  house- 
hold purposes.  The  defendant  erected  an  oil  refinery  about 
three  hundred  feet  distant  from  the  lots  of  the  plaintiff,  and 
the  oil,  leaking  on  the  surface,  had  penetrated  the  ground 
until  it  reached  some  underground  stream  that  carried  it  to 
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the  wells  of  the  plaintiff.  An  injunction  was  sought,  and  the 
relief  denied,  for  the  reason  that  the  defendant  had  the  right 
to  use  that  which  he  owned  for  legitimate  purposes,  provided 
in  doing  so  he  exercised  proper  care  and  skill  to  prevent  injury 
to  others,  and,  as  an  illustration  of  the  rule,  it  was  then  said 
that  he  might  dig  a  well  or  ditch  and  cut  off  a  hidden  stream 
of  water  that  supplied  his  neighbor's  well,  and  thereby  ren- 
der it  useless.  In  Bloodgood  v.  Ayres,  108  N.  Y.  400,  2  Am. 
St.  Rep.  443,  it  was  also  held  that  no  person  is  liable  for  inter- 
rupting a  stream  supplying  a  well  or  spring  unless  he  knew 
beforehand  where  the  stream  was.  We  think  it  well  settled 
by  an  unbroken  line  of  authority,  that  one  may  divert  or  con- 
sume all  the  water  from  underground  currents  that  have  no 
fixed,  knovvn  channels,  and  appropriate  all  the  water  to  his 
own  use;  and  that  he  is  the  absolute  owner  of  this  water  while 
it  remains  under  his  soil,  with  the  right  to  appropriate  it  as 
he  pleases  for  legitimate  use,  will  not  be  denied.  This  use  or 
right  of  property  is,  however,  only  temporary,  and  remains 
only  so  long  as  the  water  stands  on  or  under  his  land.  He 
cannot  follow  it  when  it  leaves  his  premises  and  passes  to  the 
land  of  his  neighbor,  and  it  may  therefore  be  said  that  he  has 
not  the  absolute  title,  as  each  owner  of  the  land  is  vested  with 
the  right  to  use  the  water  and  appropriate  the  whole  of  it 
when  it  reaches  him. 

In  the  case  of  Upjohn  v.  Richland  Township,  46  Mich.  542, 
41  Am.  Rep.  178,  the  opinion  delivered  by  Mr.  Justice  Cooley, 
it  was  held  to  be  an  established  rule,  "that  owners  of  the  soil 
have  no  rights  in  subsurface  waters  not  running  in  well-de- 
fined channels,  as  against  their  neighbors,  who  may  withdraw 
them  by  excavations;  and  therefore,  if  no  right  of  action  exists 
for  ruining  the  plaintiff's  well  by  withdrawing  the  water,  it  is 
difficult  to  understand  how  corrupting  its  waters,  by  a  proper 
use  of  the  adjoining  premises,  can  be  actionable,  when  there 
is  no  intent  to  inji,  j  and  no  negligence,"  as  each  act  would 
destroy  the  well  of  the  plaintiff. 

It  seems  to  us,  after  a  careful  review  of  the  authorities 
referred  to  by  counsel  for  the  corporation,  all  of  which  are 
entitled  to  great  weight,  that  there  is  a  manifest  distinction 
between  the  right  of  the  owner  of  land  to  use  the  underground 
water  upon  it  that  originates  from  percolation,  or  is  found  in 
hidden  veins,  and  the  right  to  contaminate  it  so  as  to  injure 
or  destroy  the  water  when  passing  to  the  adjoining  land  of 
his  neighbor.     It   is  a  familiar  doctrine,  that   one  must  so 


Jan.  1S90.]      Kinnaird  v.  Standard  Oil  Co.  549 

use  his  property  as  not  to  injure  his  neighbor;  and  because 
the  owner  has  the  right  to  make  an  appropriation  of  all  the 
underground  water,  and  thus  prevent  its  use  by  another,  he 
has  no  right  to  poison  it,  however  innocently,  or  to  contam- 
inate it,  so  that  when  it  reaches  his  neighbor's  land  it  is  in 
such  condition  as  to  be  unfit  for  use,  either  by  man  or  beast. 
One  may  be  entitled,  by  contract  with  his  neighbor,  to  all 
the  water  that  flows  in  a  stream  on  the  surface  that  passes 
through  the  land  of  both;  and  while  he  can  thus  appropriate 
it,  he  has  no  right  to  pollute  the  water  in  such  a  manner  as 
when  it  passes  to  his  neighbor  its  use  becomes  dangerous  or 
unhealthy  to  his  family,  or  to  the  beast  on  his  farm. 

As  soon  as  the  water  leaves  the  land  of  the  one  who  claims 
the  right  to  use  it,  and  runs  on  the  land  of  another,  the  latter 
has  the  same  right  to  appropriate  it;  and  if  property,  it  then 
becomes  as  much  the  property  of  the  last  as  the  first  pro- 
prietor. The  owner  of  land  has  the  same  right  to  the  use 
and  enjoyment  of  the  air  that  is  around  and  over  his  prem- 
ises as  he  has  to  use  and  enjoy  the  water  under  his  ground. 
He  is  entitled  to  the  use  of  what  is  above  the  ground  as  well 
as  that  below  it;  and  still  it  will  scarcely  be  insisted  that  he 
can  poison  the  atmosphere  with  noxious  odors  that  reach  the 
dwelling  of  his  neighbor,  to  the  injury  of  the  health  of  him- 
self or  family;  if  not,  we  see  no  reason  why  he  should  be  per- 
mitted to  so  contaminate  the  water  that  flows  from  his  land 
to  his  neighbor,  producing  the  same  results,  and  still  escape 
liability  for  the  damages  sustained;  and  whether  the  water 
escapes  the  one  way  or  the  other  is  immaterial.  The  simple 
question  is,  Can  the  owner,  with  a  knowledge  of  the  penetrat- 
ing character  of  its  oil,  and  the  eff'ects  following  its  leakage, 
store  large  quantities  of  it  near  the  spring  of  the  plaintiflf, 
where  the  oil  is  seen  in  puddles  outside  of  the  building,  the 
result  of  leakage  of  the  casks  on  the  inside,  and  then  resist 
the  claims  of  the  plaintifi",  on  the  ground  that  it  did  not  know 
the  water  was  afiected  by  it?  The  injury  has  been  done,  and 
can  it  be  said  that  it  presents  a  case  of  damnum  absque  injuria  f 
We  think  not.  The  case  of  Ballard  v.  Tomlinson,  26  Ch.  Div. 
194,  contains  the  correct  rule  on  the  subject.  In  that  case  the 
water  in  the  plaintiff''s  well  was  injured  by  sewage  from  the  de- 
fendant's well,  and  it  was  held  that  an  injunction  to  restain  the 
defendant  from  so  using  his  well  was  proper,  and  the  plaintiflf 
entitled  also  to  damages  he  had  suffered  by  reason  of  the  pol- 
lution.    While  the  unlimited  right    to  use   the  percolating 
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water  was  conceded  to  the  plaintiff,  the  right  to  contaminate 
the  water  so  as  to  render  it  unhealthy  or  unfit  for  use  when  it 
came  to  his  neighbor's  land  was  held  to  be  a  violation  of  the 
plaintiff's  right,  for  which  an  action  could  be  maintained.  If 
one  has  that  on  his  own  premises  that  is  dangerous,  or  a  sub- 
stance that  he  is  constantly  using  which  is  liable  to  escape 
and  injure  others,  whether  above  or  under  the  ground,  and 
U])on  the  property  of  his  neighbor,  or  that  which  his  neighbor 
has  the  right  to  use,  he  must  answer  for  the  consequences. 
A  recovery  was  had  against  gas  companies  in  the  cases  of 
Ottawa  Gas  etc.  Co.  v.  Graham,  28  111.  74;  81  Am.  Dec.  263; 
Fottstown  Gas  Co.  v.  Murphy,  39  Pa.  St.  257j  Columbus  Gas 
etc.  Co.  V.  Freeland,  12  Ohio  St.  392. 

In  the  case  reported  in  28  111.  74,  the  gas  company  erected 
works  near  the  dwelling  of  Graham,  and  injured  the  water  in 
his  well  by  permitting  the  substances  used  in  its  manufacture 
to  permeate  the  soil  and  find  its  way  to  plaintiff's  well.  The 
court  told  the  jury  that  if  such  substances  did  soak  into  the 
ground,  and  permeate  and  pass  along  and  through  the  earth, 
mingling  with  the  water  of  the  well,  and  did  thereby  render 
it  nauseous  to  the  taste  or  unfit  for  use,  the  jury  should  ren- 
der a  verdict  for  the  plaintiff.  This  branch  of  the  instructions 
was  held  to  be  proper,  and  no  question  raised  as  to  the  right 
of  recovery,  if  the  jury  believed  the  facts  existed,  as  alleged 
and  proven.  In  Pottstown  Gas  Co.  v.  Murphy,  39  Pa.  St.  257, 
the  court  held  the  company  answerable  for  the  corruption 
of  the  plaintiff's  well,  by  reason  of  fluids  percolating  from  the 
works.  The  entire  dominion  of  the  defendant  over  its  prop- 
erty in  the  present  cas6  is  undenied;  but  it  had  no  right 
while  enjoying  its  use,  although  in  a  legitimate  way,  to  violate, 
by  the  manner  of  its  use,  the  rights  of  others.  It  seems  to  us 
unreasonable  to  adjudge  that  the  erection  and  operation  of 
gas-works,  or  buildings  for  the  storage  of  oil,  with  the  noxious 
and  injurious  substances,  by  reason  of  the  deposit  on  the  sur- 
face, permeating  the  ground,  and  injuring  or  destroying  the 
taste  or  use  of  water  belonging  to  and  on  the  property  of 
others,  is  such  a  legitimate  use  of  one's  property  and  his 
dominion  over  it  as  to  preclude  any  recovery  for  an  injury  to 
the  property  of  his  neighbor,  however  great;  and  to  require  a 
notice  that  the  injury  has  been  inflicted  before  the  action  can 
be  maintained  would  be  to  destroy  the  theory  or  the  principle 
upon  which  a  recovery  in  this  case  is  permitted.  It  is  argued 
that  the  appellee  was  ignorant  of  the  existence  of  the  nuisance^ 
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or  the  injury  to  appellant's  spring,  and  had  no  right  to  sup- 
pose that  its  oil  was  affecting  the  water  in  the  spring  of  the 
plaintiff.  This  may  be  so,  and  still  the  defendant  is  respon- 
sible for  the  injury,  although  he  was  not  aware  that  its  neglect 
in  permitting  the  oil  to  leak  from  the  casks  and  stand  in 
pools  outside  the  building  had  or  would  work  an  injury  to 
the  plaintiff.  If  a  nuisance,  whether  neglect  or  not,  the 
appellee  is  liable.  We  have  assumed,  in  the  consideration  of 
the  questions  presented,  that  the  injury  complained  of  resulted 
from  the  manner  in  which  the  oil  was  kept  in  the  storehouse 
of  the  defendant;  but  we  are  not  to  be  understood  as  taking 
that  question  from  the  jury  on  the  return  of  the  case. 

Some  question  was  made  in  the  court  below  as  to  the  right 
of  the  plaintiff,  in  estimating  the  value  of  his  spring  or  the 
damages  occasioned  by  the  act  of  the  defendant,  to  show  that 
years  before  he  had  sold  water  from  it.  This  testimony  was 
properly  excluded.  We  do  not  understand  that  the  injury 
has  resulted  in  the  entire  destruction  of  the  spring  or  the 
water  for  use,  and  for  that  reason  the  actual  damage  is  the 
criterion  of  recovery,  — the  deprivation  of  the  use  of  the  water 
for  domestic  or  farm  purposes  up  to  the  time  of  the  trial. 
The  continuance  of  the  use  of  the  building  for  the  purpose  of 
storing  the  oil,  without  any  additional  protection  to  the  flow 
of  the  oil  to  the  spring  of  the  plaintiff,  would  subject  the 
appellee  to  another  action.  We  cannot  well  see  how  the 
plaintiff  can  be  fully  compensated  in  any  other  mode;  and  to 
make  the  injury  permanent,  when  it  is  certainly  in  the  power 
of  the  defendant  to  prevent  it,  would  be  subjecting  it  to  the 
payment  of  damages,  although  the  beneficial  use  of  the  spring 
had  been  again  restored. 

Judgment  reversed,  and  remanded,  with  directions  to  award 
a  new  trial,  and  for  proceedings  consistent  with  this  opinion. 

UNDBRaROUND  WaTEB  —  POLLUTION  OV  —  NuiSANCE.  —  To  suffer  jBlthy 
water  to  percolate  or  filtar  though  the  soil  into  the  land  of  a  contiguous 
proprietor,  to  the  injury  of  hia  well,  is  actionable  nuisance:  Ball  v.  Nye,  99 
Mass.  582;  97  Am.  Dec.  56,  and  note;  Haugh'a  Appeal,  102  Pa.  St.  442;  48 
Am.  Rep.  193,  and  note;  Pemacola  Oas  Go.  v.  Pebley,  25  Ma,  381.  Sea 
Qollina  y.  Chartier't  V.  Oas  Co.,  131  Pa.  St.  143. 
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Town  op  Bellevue  v.  Peacock. 

[89  KbmtuCKY,  495.] 

CoNSTiTUTiowAi,  Law.  —  RBTROSPBonvs  Law,  if  Conformable  to  natural 
justice,  will  be  recognized  and  enforced.  Therefore  a  law  which  binds 
a  party  by  a  contract  into  which  he  had  attempted  to  enter,  but  which 
is  invalid  by  reason  of  some  personal  inability  on  his  part  to  make  it, 
or  through  neglect  of  some  legal  formality,  or  in  consequence  of  some 
ingredient  in  the  contract  forbidden  by  law,  is  not  unconstitutional. 

CoNSTiTCTiONAL  Law.  —  STATUTE  CREATING  A  LiABiLiTr  against  the  owner 
of  an  abutting  lot  for  an  improvement  for  which,  when  made,  its  owner 
was  neither  legally  nor  equitably  liable,  is  unconstitutional,  and  where 
ithe  improvement  was  done  under  a  contract  entered  into  by  a  town, 
providing  for  its  payment  at  the  cost  of  the  abutting  land-owners,  but 
the  charter  of  the  town  did  not  give  it  the  power  to  improve  the  street 
at  the  cost  of  such  owners. 

John  S.  Ducker,  for  the  appellant. 

It.  W.  Nelson,  for  the  appellees. 

Bolt,  J.  In  1876  the  appellant,  the  town  of  Bellevue,  en- 
tered into  a  contract  with  Hahn  and  Trapp  for  the  improve- 
ment of  a  street,  by  the  terms  of  which  the  latter  were  to  look 
for  their  pay  to  assessments  upon  the  abutting  property  only, 
save  the  cost  of  street  intersections  was  to  be  paid  by  the 
town.  Both  parties  to  the  contract  then  believed  the  charter 
of  the  town  conferred  the  power  to  impose  the  cost  of  the  im- 
provement upon  the  abutting  property.  The  assessments  were 
to  be  collected  in  the  name  of  the  town.  The  work  was  prop- 
erly done,  and  received  by  the  town.  Some  of  the  abutting 
lot-owners  failed  to  pay  their  assessments.  The  town  sued 
to  enforce  their  collection.  This  court  held  that  the  appel- 
lant's charter  did  not  give  the  power  to  improve  a  street  at 
the  cost  of  the  abutting  lot-owners:  Doyle  v.  Trustees  of  Belle- 
view,  1  Ky.  Law  Rep.  168.  Hahn  and  Trapp  then  sued  the 
town;  but  this  court,  after  express  allusion  to  the  fact  that 
they  had  agreed  they  would  not,  in  any  event,  look  to  the 
town,  save  for  the  cost  of  the  intersections,  and  which  had 
been  paid,  decided  that  no  implied  promise  arose  upon  the 
part  of  the  appellant  to  pay  for  the  work,  because  of  the  non- 
liability of  the  lot-owners:  Trustees  of  Belleview  v.  Hohn,  82  Ky. 
1.  February  14, 1888,  the  legislature,  by  what  may  be  termed 
an  attempted  healing  act,  sought  to  validate  the  contract  be- 
tween Hahn  and  Trapp  and  the  town  by  giving  to  the  latter 
a  lien  for  the  benefit  of  the  former  upon  the  lots  abutting  the 
improvement,  pro  rata,  for  the  assessment,  and  providing  for 
the  enforcement  thereof  in  the  event  of  non-payment  by  the 
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owners.  The  appellees,  Peacock  and  Thee,  are  two  of  them. 
Failing  to  pay,  by  consent  of  parties  the  one  action  was 
brought  against  them. 

It  having  been  decided  below  upon  demurrer  to  the  peti- 
tion, its  averments  as  amended  must  be  taken  as  true.  From 
them  it  appears  that  Thee  was  the  owner  of  his  lot,  and  has 
been  ever  since  the  making  of  the  contract  between  the  town 
and  Hahn  and  Trapp.  Peacock  purchased  his,  however, 
since  then,  and  since  the  decision  of  tliis  court  holding  that 
the  lot-owner  was  not  liable,  but  with  knowledge  that  Hahn 
and  Trapp  made  the  improvement,  and  had  never  been  paid 
for  it.  The  validity  of  the  act  is  involved.  It  must  be  borne 
in  mind  that  it  does  not  impose  upon  the  town  the  payment 
of  a  just  claim  for  which  an  equivalent  has  been  received,  but 
which,  owing  to  some  irregularity  or  omission  in  the  proceed- 
ing creating  it,  cannot  otherwise  be  enforced  at  law.  Such  a 
case  would  be  very  different  from  that  now  presented.  Un- 
doubtedly, the  claim  is  a  just  one  as  against  the  town.  It  has 
received  a  full  equivalent,  and  that  natural  obligation  which 
rests  upon  all  persons,  whether  acting  collectively  or  individ- 
ually, to  do  right  and  deal  fairly,  should  prompt  it  to  see  that 
this  debt  is  paid.  This  act  does  not,  however,  look  to  pay- 
ment by  the  town.    It  is  not  an  enabling  one  for  that  purpose. 

Our  state  constitution  does  not  forbid  retrospective  legisla- 
tion eo  nomine,  and  there  is  no  doubt  the  legislature  has  the 
power  to  pass  a  law  which  reaches  back  and  changes  or  mod- 
ifies the  effect  of  a  prior  transaction,  if  there  be  no  other  ob- 
jection to  it  than  its  retrospective  character.  If  it  merely  aid 
in  the  enforcement  of  an  existing  obligation,  and  divests  no 
vested  right,  it  is  not  open  to  constitutional  objection. 

Cooley,  quoting  from  an  approved  case,  says:  "A  law,  al- 
though it  be  retrospective,  if  conformable  to  entire  justice, 
this  court  has  repeatedly  decided,  is  to  be  recognized  and  en- 
forced." 

Again:  '*  On  the  same  principle,  legislative  acts  validating 
invalid  contracts  have  been  sustained.  When  these  acts  go 
no  further  than  to  bind  a  party  by  a  contract  which  he  has 
attempted  to  enter  into,  but  which  was  invalid  by  reason  of 
some  personal  inability  on  his  part  to  make  it,  or  through 
neglect  of  some  legal  formality,  or  in  consequence  of  some 
ingredient  in  the  contract  forbidden  by  law,  the  question 
which  they  suggest  is  one  of  policy,  and  not  of  constitutional 
power":  Cooley's  Constitutional  Limitations,  372-374. 
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Thus  a  statute  imposing  a  tax  for  and  directing  payment 
of  a  claim  against  a  city  is  not  invalid  or  unconstitutional 
because  the  claim  is  not  recognized  by  the  law  as  a  legal  ob- 
ligation; and  it  has  been  declared  that  a  legislature  may  com- 
pel a  municipal  corporation  to  recognize  and  pay  a  claim  not 
binding  in  strict  law,  and  which,  for  technical  reasons,  cannot 
be  enforced  in  equity,  but  which  is,  nevertheless,  just  and 
equitable  in  character,  and  supported  by  moral  obligation; 
Note  to  Hasbrouck  v.  City  of  Milwaukee,  80  Am.  Dec.  733. 

This  rule  is,  however,  to  be  carefully  restricted  to  the  origi- 
nal contracting  parties,  and  such  others  as  may  have  suc- 
ceeded to  their  rights  with  no  greater  equities;  and  Mr.  Cooley 
says,  on  page  869  of  the  work  just  cited:  "So  he  who  was 
never  bound,  either  legally  or  equitably,  cannot  have  a  de- 
mand created  against  him  by  mere  legislative  enactment." 

The  statute  now  in  question  is  not  merely  remedial  in  its 
character.  When  the  contract  was  made  for  the  improve- 
ment of  the  street,  no  right  existed  to  look  to  the  abutting  lot- 
owner  for  payment.  By  the  general  law  he  was  not  liable. 
The  statute  alone  in  such  a  case  creates  his  liability.  If  A 
or  B,  subsequent  to  the  improvement,  purchased  lots  adjoin- 
ing it,  their  property  would  certainly  not  be  liable  for  its  cost, 
in  the  absence  of  a  statute  so  providing;  and  this  is  equally 
true,  although  the  purchase  was  made  with  knowledge  that 
the  party  making  the  improvement  had  not  been  paid.  Es- 
pecially would  this  be  so  if  the  highest  judicial  authority 
of  the  jurisdiction  had  already  held  that  the  property  was 
not  liable.  It  is  equally  true  that  a  person  who  owned  an 
abutting  lot  when  the  contract  for  the  improvement  was  made, 
and  yet  owns  it,  may  defend  against  the  statute  in  question. 
When  the  contract  was  entered  into,  the  town  had  no  author- 
ity, express  or  implied,  to  bind  his  property  for  the  cost  of  the 
improvement,  and  when  the  statute,  by  virtue  of  which  relief 
is  now  asked,  was  enacted,  there  was  no  pre-existing  right  as 
against  him,  or  to  look  to  his  property.  In  short,  the  legisla- 
ture, by  this  act,  has  attempted  to  afford  a  remedy  against  a 
party  as  to  whom  no  right,  legal  or  equitable,  existed. 

It  was  said  in  the  case  of  Hasbrouck  v.  City  of  Milwaukee, 
13  Wis.  37,  80  Am.  Dec.  718:  "It  [the  legislature]  would,  of 
its  own  mere  motion,  create  an  obligation,  where  by  law  none 
before  existed.  It  would  impose  a  liability  against  the  will 
and  without  the  consent  of  the  party  to  be  charged.  This  the 
legislature  cannot  do.     It  can  only  act  retrospectively  for  the 
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purpose  of  furnishing  a  remedy  for  or  removing  an  impedi- 
ment in  the  way  of  the  enforcement  of  some  pre-existing  legal 
or  equitable  right  or  duty,  and  not  for  the  purpose  of  creating 
such  right  or  duty." 

If  legal  or  equitable  rights  or  obligations  have  arisen  be- 
tween tlie  parties  to  a  transaction,  have  grown  up  out  of  their 
previous  lawful  acts,  and  exist  independently  of  some  want  of 
formality  or  irregularity  which  prevents  their  enforcement^ 
then  the  legislature  may  provide  a  remedy,  but  it  cannot  pro- 
vide for  the  enforcement  of  a  non-existing  right. 

The  statute  in  question  was,  no  doubt,  enacted  through  a 
laudable  legislative  desire  that  justice  should  be  done,  and 
for  this  reason,  as  well  as  the  fact  that  manifest  justice  would 
be  done  by  paying  the  parties  who  made  the  improvement^ 
we  would  gladly  uphold  it  if  consistent  with  our  sworn  duty. 

Not  being  so,  and  the  views  of  the  lower  court  being  in  ac- 
cord with  those  above  expressed,  its  judgment  is  affirmed. 


Constitutional  Law  —  Retrospective  Law.  —  A  statute  curing  defecta 
in  deeds  or  other  instruments  is  valid:  Grim  v.  Weissenberg  S.  Dist.,  57  Pa. 
St.  433;  98  Am.  Dec.  237,  and  note.  The  legislature  may  validate  au  ir* 
regularly  organized  corporation:  Mitchell  v.  Deeds,  49  111.  416;  95  Am.  Dec. 
621.  Contract  voiel  for  want  of  capacity  of  one  of  the  parties  cannot  be 
given  vitality  against  the  wishes  of  either  of  the  parties  to  it:  Hashrouck  v. 
Milwaiilcee,  13  Wis.  37;  80  Am.  Dec.  718,  and  note  discussing  the  power  of 
the  legislature  to  validate  invalid  contracts.  Retrospective  legislation  i» 
not  prohibited  by  the  constitution  of  Kentucky,  except  in  cases  impairing  tha 
ob''_'ation  of  contracts:  Henderson  etc.  R.  R.  Co.  v.  DicJcerson,  17  B.  Mon.  173j 
66  Am.  Dec.  148,  and  note.  And  the  rule  is  the  same  iu  South  Carolmat 
Hem-y  v.  Heni-y,  31  S.  0.  1. 


Spenoer  V.  Parsons. 

[89  Kentucky,  677.1 
Judgment  against  a  Married  Woman  upon  a  claim  not  authorizing  » 
personal  judgment  against  her  is  void,  and  no  proceeding  to  reverse  or 
vacate  it  is  necessary,  to  entitle  her  to  successfully  resist  its  enf  orcement^ 
where  it  does  not  appear  that  she  set  up  her  coverture  as  a  defense  to 
the  action,  and  that  the  court,  before  rendering  judgment,  passed  upon 
such  defense. 

Harrison  and  Belden,  for  the  appellants. 

Samuel  Avritt,  for  the  appellees. 

Holt,  J.  This  is  an  effort  to  enforce  a  judgment  against 
the  separate  property  of  a  married  woman,  rendered  whea 
she  was  such  feme  covert.     The  lower  court,  upon  demurrer  to* 
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the  petition,  dismissed  the  action.  This  court,  upon  appeal, 
said,  in  substance,  that  the  judgment  sued  upon  might  or 
might  not  be  void.  If  based  upon  her  tort,  or  a  contract  exe- 
cuted by  her  dum  sola,  or  rendered  when  she  was  a  feme  sole, 
it  would  not  be  void;  but  if  founded  upon  a  claim  of  such  a 
character  as  would  ordinarily  support  only  an  ordinary  action, 
then,  as  it  would  be  void  as  to  her,  so  would  any  judgment 
against  her  upon  it.  This  view  was  taken  after  as  careful  an 
examination  and  consideration  of  the  authorities  as  was  pos- 
sible, and  the  opinion  of  the  court  will  be  found  in  Parsons  v. 
■Spencer,  83  Ky.  305. 

As  the  character  of  the  claim  upon  which  the  judgment 
had  been  rendered  did  not  appear  from  the  petition,  this  court 
reversed  the  judgment  dismissing  it,  and  remanded  the  cause 
for  further  preparation.  The  issues  having  been  formed  by 
proper  pleading,  and  a  part  of  the  record  of  the  suit  in  which 
the  judgment  sought  to  be  enforced  was  rendered  being  in 
evidence,  the  lower  court  rendered  a  decree  enforcing  the 
judgment  against  the  property  of  the  feme  covert,  and  she  has 
appealed. 

The  record  of  the  old  suit,  filed  in  this  one,  sufficiently 
identifies  it  as  the  action  in  which  the  judgment  sued  upon  was 
rendered.  The  pleadings  in  this  suit  give  the  style  of  the 
action  and  the  court  in  which  the  judgment  was  rendered, 
and  the  record  in  evidence  conforms  thereto.  It  shows,  also, 
that  the  claim  was  not  of  a  character  authorizing  the  personal 
judgment  against  the  female  appellant,  who  was  then  a  mar- 
ried woman,  and  the  question  is  therefore  presented,  whether 
she  can  now  resist  its  enforcement  against  her  property  upon 
the  ground  that  it  is  void  by  reason  of  her  coverture  when  it 
was  rendered.  The  opinion  upon  the  former  appeal  substan- 
tially decided  the  question.  It  is  contended,  however,  with 
earnestness  and  ability,  that  it  must  be  treated  as  erroneous 
only;  that  it  cannot,  therefore,  be  assailed  collaterally,  and 
the  party  can  obtain  relief  from  such  a  judgment  only  by 
vacating  it  by  a  direct  proceeding,  or  by  an  appeal.  The  pro- 
ceedings authorized  by  our  code  of  practice  for  reversing  or 
vacating  a  judgment  apply  where  it  is  merely  erroneous,  and 
therefore  voidable.  If  it  be  void,  however,  it  may  be  resisted 
in  any  court  of  general  jurisdiction,  and  not  merely  in  the 
court  which  rendered  it.  Although,  therefore,  the  judgment 
in  question  was  rendered  in  a  different  court  from  that  in 
which  this  action  was  brought,  yet  if  it  be  void,  the  appel- 
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lant  may  defend  against  it,  because  no  subsequent  proceed- 
ings can  be  based  upon  a  void  judgment.  It  is  well  settled 
that  a  judgment  which  is  merely  erroneous  cannot  be  assailed 
collaterally.  If  the  court  has  jurisdiction  of  the  person  and 
the  subject-matter,  then,  however  irregular  may  be  the  pro- 
ceeding, the  judgment  is  merely  erroneous,  and  is  binding 
until  reversed  or  vacated  in  the  manner  provided  by  law. 
This  is  what  the  cases  decide  which  are  cited  by  counsel  for 
the  appellee. 

It  is  equally  well  settled  that  a  void  judgment  will  not 
support  further  proceedings;  so  the  question  is  at  last,  Is  this 
judgment  void,  or  merely  erroneous? 

Generally,  a  feme  covert  has  no  personality  in  law.  She  is 
not  recognized  by  it,  save  in  a  few  excepted  cases,  so  that  a 
personal  judgment  can  be  taken  against  her.  The  contracts 
of  an  infant  are,  in  general,  voidable  only,  while  those  of  a 
married  woman  are  void.  True,  she  may,  under  certain  cir- 
cumstances, bind  her  separate  estate,  but  not  herself  person- 
ally, the  reason  being  that  she  has  no  personal  identity  in 
law.  It  does  not  follow,  because,  as  an  exceptional  case,  a 
personal  judgment  may  go  against  her  for  her  tort,  or  upon  a 
contract  made  by  her  when  single,  the  reason  being,  that  her 
status  at  the  making  of  it  is  regarded  as  following  it  to  its 
completion,  that  therefore  all  personal  judgments  against 
her  are  merely  erroneous,  and  not  void.  If  she  has  no  legal 
status  in  court,  certainly  it  should  have  no  jurisdiction  to 
render  a  judgment  binding  her  personally.  Her  existence  is 
merged  in  that  of  the  husband,  and  she  can  make  no  contract 
binding  herself  personally,  or  subjecting  her  to  a  judgment  in 
personam.  Her  contract  is  void  in  law.  In  equity  it  may  be 
enforced  against  her  separate  estate  if  she  so  intended;  but 
she  incurs  no  personal  liability  by  it,  because  she  has,  legally 
speaking,  no  personal  existence,  and  it  must  be  satisfied  out 
of  her  estate  by  proceedings  in  rem.  She  is  by  law  incapaci- 
tated from  retaining  an  attorney,  "and  no  personal  liability 
arises,  because  she  has  no  legal  existence.  There  is,  therefore, 
so  far  as  she  is  concerned,  no  person  within  the  court's  juris- 
diction. If  a  personal  judgment  be  rendered  upon  a  claim, 
the  alleged  liability  is  merely  placed  upon  an  advanced  foot- 
ing; and  if  originally  it  was  void  as  to  her,  then  the  unau- 
thorized judgment  should  not  estop  her  from  resisting  it,  from 
the  fact  that  she  was  not  sui  juris,  and  had  no  such  legal  ex- 
istence as  authorized  a  personal  judgment. 
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We  are  aware  there  is  a  conflict  of  authority  in  this  country 
upon  this  question,  but  the  views  above  advanced  seem  to  us 
not  only  supported  by  reason,  but  we  know  they  are  sus- 
tained by  such  high  authority  as  the  supreme  courts  of  Penn- 
sylvania, Missouri,  and  other  states.  In  this  case  the  rights 
-of  no  innocent  or  third  parties  have  intervened.  The  present 
action  is  between  those  who  were  parties  to  the  unauthorized 
judgment,  and  its  entry,  inasmuch  as  the  claim  upon  which 
it  was  founded  was  void  as  to  her,  and  she  could  have  no 
voice  or  control  of  the  suit,  should  not  prejudice  her.  Her 
"helplessness  must  protect  her.  As  to  her,  the  judgment  was 
void. 

In  the  case  of  Green  v.  Page,  80  Ky.  368,  notes  were  given 
"by  a  husband  and  wife  for  an  interest  in  a  hotel  building. 
In  an  action  by  the  assignees  against  the  assignors,  it  was 
claimed  that  the  failure  to  take  a  personal  judgment  upon 
the  notes  against  the  wife  absolved  the  assignors  from  liabil- 
ity; but  this  court  said  that  such  a  judgment  would  have 
heen  a  nullity.  The  views  of  this  court,  as  given  in  the  opin- 
ion upon  the  former  appeal  of  this  case  (and  as  now  again 
stated),  have  since  been  followed  in  the  case  of  Stevens  v. 
Deering,  10  Ky.  Law  Rep.  393.  It  is  averred  in  the  reply, 
and  not  denied,  that  in  the  action  in  which  the  judgment  now 
sought  to  be  enforced  was  rendered,  the  appellant  and  her 
husband  availed  themselves  of  all  defenses,  both  legal  and 
equitable.  This  is  a  sort  of  legal  conclusion  of  the  pleader. 
It  is  not  averred  that  she,  in  that  action,  set  up  her  coverture, 
and  that  the  court  then  decided  whether  such  was  her  statusj 
and  passed  upon  the  question,  nor  does  this  otherwise  appear. 

The  original  appeal  is  sustained,  and  judgment  below  re- 
versed, with  directions  to  dismiss  the  action. 

This  disposes  of  the  cross-appeal,  and  it  is  dismissed. 


Married  Women  —  Judgments  against  —  Validett  of:  See  extended 
note  to  Caldwell  v.  Walters,  55  Am.  Dec.  599-602.  A  married  woman  is  lia- 
ble for  the  price  of  clothing  for  a  minor  child,  where  she  bought  it  and  or- 
dered it  charged  to  her:  Meads  v.  Martin,  84  Mich.  306.  A  married  woman 
13  responsible  for  the  price  of  articles  purchased  for  use  on  her  separate  es- 
tate: Brovm  v.  Thomson,  27  S.  0.  500. 
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LoTTBRT  —  AtTgTRiAN  GOVERNMENT  BoND.  —  The  Sale  of  an  Austrian  gor* 
eminent  bond,  under  which  the  purchaser  receiv.es  in  any  event  the  face 
value  thereof,  with  interest  up  to  the  time  of  a  drawing,  and  a  premium 
prize  of  twenty  per  cent,  with  a  chance  to  draw  a  higher  pri^e  from 
numbers  drawn  from  a  wheel  at  stated  times,  is  the  sale  of  a  chance  in  a 
lottery,  within  the  meaning  of  a  statute  prohibiting  the  sale  of  "  any- 
thing "  which,  on  the  happening  of  an  event  or  contingency  in  the  nature 
of  a  lottery,  entitles  the  holder  to  money  or  property. 

LoTTEBY  —  What  is.  —  Any  device  whereby  money  or  any  other  thing  is 
to  be  paid  or  delivered  on  the  happening  of  any  event  or  contingency  in 
the  nature  of  a  lottery  is  a  lottery. 

LoTTSRT  —  Foreign  Government  Bond  —  Right  of  State  to  Prohibit 
Sale  of.  —  When  a  foreign  government  bond  is  coupled  with  conditions 
and  stipulations  which  change  its  character  from  a  simple  bond  for  the 
payment  of  money  of  a  specified  amount  to  a  species  of  lottery  ticket, 
a  state  statute  prohibiting  the  sale  thereof  does  not  violate  treaty  stip- 
ulations nor  constitutional  provisions. 

Lottery  Laws  —  Effect  of,  on  Non-residents.  —  A  statute  prohibiting 
the  sale  of  lottery  tickets  within  the  state  operates  equally  and  alike 
upon  resident  and  non-resident  foreigners,  and  as  to  the  latter,  it  does 
not  violate  treaty  or  constitutional  prowsions. 

Peter  J.  CampbeU  and  William  S.  Bryan^  Jr.,  for  the  appel- 
lant. 

William  Pinhney  Whyte,  attorney-general,  for  the  appellee. 

Irving,  J.  Section  172  of  article  27  of  the  code  of  Public 
General  Laws  of  this  state  is  in  these  words:  "  No  person 
shall  draw  any  lottery  or  sell  any  lottery  ticket  in  this  state; 
nor  shall  any  person  sell  what  are  called  policies,  certificates) 
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or  anything  by  which  the  vendor  or  other  person  promises  or 
guarantees  that  any  particular  number,  character,  ticket,  or 
certificate  shall,  in  any  event,  or  on  the  happening  of  any 
contingency,  entitle  the  purchaser  or  holder  to  receive  money, 
property,  or  evidences  of  debt."  Section  173  of  the  same 
article  provides  that  "  all  devices  and  contrivances  designed 
to  evade  the  provisions  of  the  preceding  section  shall  be 
deemed  offenses  against  it."  Section  176  makes  provision  for 
punishing  any  one  who  may  keep  "  a  house,  office,  oi  other 
place  for  the  purpose  of  selling  or  bartering  any  lottery  ticket, 
policy,  certificate,  or  any  other  thing  by  which  the  vendor  or 
other  person  promises  or  guarantees  that  any  particular  num- 
ber, character,  ticket,  or  certificate  shall  in  any  event,  or  on 
the  happening  of  any  contingency  in  the  nature  of  a  lottery^ 
entitle  the  purchaser  or  holder  to  receive  money,  property,  or 
evidence  of  debt."  The  next  section  punishes  the  owner  of 
any  house  for  permitting  it  to  be  used  as  a  place  for  selling 
lottery  tickets,  or  any  of  the  things  in  the  nature  thereof 
mentioned  in  the  preceding  section. 

The  appellant  was  indicted  in  the  criminal  court  of  Balti- 
more for  violating  these  lottery  laws  of  the  state.  The  first 
count  charges  the  appellant  with  selling  to  Bernard  C.  Winck- 
ler  "a  lottery  ticket."  The  second  count  charges  the  sale  of 
"  a  lottery  policy."  The  third  charges  the  sale  of  "  a  lottery 
certificate."  The  fourth  count  charges  him  with  selling  "a 
certain  thing  by  which  the  vendor  thereof  promised  that  a 
particular  number  should,  on  the  happening  of  a  contingency 
in  the  nature  of  a  lottery,  entitle  the  holder  of  said  thing  to 
receive  money,  contrary  to  the  form  of  the  act  of  assembly  in 
such  case  made  and  provided,"  etc.  Other  counts  charged 
him  with  keeping  "  a  room,"  "  a  place,"  "  a  house,"  for  the 
sale  of  such  things,  and  for  permitting  such  room,  place,  or 
house  to  be  kept  for  such  purpose. 

No  question  arises  upon  the  form  or  sufficiency  of  the 
indictment.  The  appeal  presents  but  a  single  question, 
whether  certain  evidence  was  properly  admitted  by  the  trial 
court  in  support  of  any  of  these  charges  against  the  appellant. 

The  case  was  tried  before  the  court  without  the  aid  of  a 
jury,  and  the  only  exception  in  the  case  is  to  the  admission 
of  the  tflstimony  set  out  in  the  exception,  which  was  objected 
to  en  masse.  The  witness  testified  that  the  appellant  sold  to 
him  for  the  sum  of  ninety-five  dollars  an  instrument  called  an 
"Austrian  Government  Bond,"  which  provides  that  the  Aus- 
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trian  government  will  pay  to  its  bearer  the  principal  sum  of 
one  hundred  gulden,  Austrian  value,  in  accordance  with  ita 
condition  set  forth  on  the  back  of  the  instrument,  together  with 
one  fifth  part  of  any  such  sum  of  money  as  may  be  allotted  to 
the  prize  number  of  the  bond,  and  which  sum  must  amount  to 
at  least  one  hundred  and  twenty  gulden,  Austrian  value,  with 
interest  semi-annually  on  the  bond  until  the  same  is  drawn, 
at  the  rate  of  five  per  cent  per  annum;  and  by  the  rules  and 
regulations  concerning  the  drawing  and  redemption  of  these 
bonds  indorsed  on  the  instrument  in  question  it  is,  in  sub- 
stance, provided  that  the  bonds  issued  on  the  loan  of  March 
15,  1860,  are  divided  into  twenty  thousand  equal  series,  and 
each  series,  to  the  amount  of  ten  thousand  gulden,  is  sub- 
divided into  twenty  numbers,  marked  from  1  to  20.  Each 
of  the  bonds  contains  on  its  left  heading  the  number  of  the 
series,  and  on  its  right  its  prize  number;  the  drawing  of  the 
series  numbers,  it  is  provided,  shall  take  place  on  the  first 
day  of  February  and  August  in  each  year;  that  of  the  prize 
number  on  the  first  day  of  May  and  the  second  day  of  No- 
vember in  each  year.  For  the  purpose  of  the  drawing  of  the 
series,  twenty  thousand  numbers  are  deposited  in  a  wheel, 
from  which  the  fixed  number  of  series  to  be  redeemed  for  the 
half-year  is  drawn. 

The  series  numbers  so  drawn  are  then  deposited  in  a 
second  wheel  to  await  the  next  drawing  of  prize  numbers. 
On  the  day  when  the  drawing  of  prize  numbers  takes  place, 
twenty  numbers,  from  1  to  20,  are  deposited  in  a  separate 
wheel,  whereupon  the  wheel  wherein  the  series  numbers  are 
deposited  is  unlocked,  and  one  number  drawn  therefrom. 
This  number  df^signates  the  series  of  the  bond  which  is  en- 
titled to  the  highest  prize.  Thereupon  a  number  from  the 
wheel  containing  the  twenty  prize  numbers  is  to  be  drawn^ 
and  this  number  designates  the  bond  which  is  entitled  to 
the  highest  prize.  In  this  manner  the  drawings  are  to  be 
continued  until  all  the  prizes  above  six  hundred  gulden  are 
exhausted.  All  other  bonds  receive  the  principal  and  inter- 
est, and  twenty  per  cent  in  addition. 

At  every  drawing  the  following  prizes  are  drawn:  First,  one 
of  three  hundred  thousand  gulden,  one  of  fifty  thousand  gul- 
den, one  of  twenty-five  thousand  gulden,  two  of  ten  thousand 
gulden,  fifteen  of  five  thousand  gulden,  and  thirty  of  one 
thousand  gulden.  Drawn  bonds  are  to  be  paid  three  months 
after  the  drawing.      The  holder  of  a  bond  receives  in  any 
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event  the  face  value  thereof,  with  interest  at  five  per  cent  up 
to  the  drawing,  and  a  premium  prize  of  twenty  per  cent.  He 
has  also  the  chance  to  draw  one  of  the  higher  prizes.  The 
chance  varied  from  sixty  thousand  to  two  hundred  gulden. 
This  statement  of  the  offer  is  in  the  bill  of  exception,  and 
the  translated  bond  furnished  the  court  does  not  materially 
vary  the  statement. 

Our  statute  allows  the  sale  of  nothing  which,  on  the  hap- 
pening of  a  contingency  "  in  the  nature  of  a  lottery,"  brings 
pecuniary  benefit  which  would  not  be  enjoyed  but  for  the 
chance  falling  to  the  holder.  Courts  are  recfuired  by  section 
184  to  construe  the  provisions  liberally,  in  order  to  reach  and 
suppress  the  evil;  and  they  are  required  to  hold  "  anything  " 
to  be  a  lottery  ticket  which,  on  the  happening  of  such  event 
or  contingency  in  the  nature  of  a  lottery,  entitles  the  holder 
to  money  or  property.  In  Smith  v.  State,  68  Md.  170,  this 
court  decided  that  it  was  the  duty  of  the  courts  to  hold  any 
device  whereby  money  or  any  other  thing  is  to  be  paid  or  de- 
livered on  the  happening  of  any  event  or  contingency  in  the 
nature  of  a  lottery  to  be  a  lottery  ticket.  The  same  view  is 
reiterated  in  Boyland  v.  State,  69  Md.  512,  Every  possible 
phase  of  such  transaction  seems  to  have  been  provided  against 
in  our  statute.  Section  183  of  article  27  of  the  code  provides 
that  these  sections  relating  to  lotteries  shall  apply  to  all  lot- 
teries, "  whether  authorized  by  any  other  state,  district,  or  ter- 
ritory, or  by  any  foreign  country."  This  provision  effectually 
disposes  of  the  contention  that  the  word  "person,"  in  the 
statute,  does  not  include  a  sovereign  state  or  country.  The 
statute  provides  that  it  shall. 

Webster  defines  a  lottery  to  be  "  a  distribution  of  prizes  by 
lot  or  chance";  and  Worcester  says  "it  is  a  distribution  of 
prizes  and  blanks  by  chance,"  "  a  game  in  which  small  sums 
are  ventured  for  the  chance  of  obtaining  a  larger  value."  It 
has  been  strenuously  and  ably  contended  that  because  there 
are  no  blanks  in  the  wheel,  but  something  of  value  must 
always  come  to  the  holder  of  any  particular  number,  it  is  no 
lottery  ticket.  Such  does  not  seem  to  be  the  legal  accepta- 
tion, and  under  our  law  it  certainly  cannot  be.  In  Hull  v. 
Euggles,  56  N.  Y.  424,  it  is  said:  "  Where  pecuniary  considera- 
tion is  paid,  and  it  is  determined  by  lot  or  chance,  according 
to  some  scheme  held  out  to  the  public,  what  and  how  much 
he  who  pays  the  money  is  to  receive  for  it,  that  is  a  lottery. 
Something  very  inconsiderable  could  be  substituted  for  the 
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blank,  if  the  defendant's  argument  was  sound,  and  this 
would  entirely  destroy  its  character  as  a  lottery.  Its  vicious 
character  would  be  entirely  purged  by  such  substituion. 
Our  statute  certainly  prohibits  such  evasion,  and  prevents 
a  ruling  which  would  sanction  such  evasion,  or  make  it  pos- 
sible. The  law  of  this  state,  for  the  purpose  of  preventing 
the  mischiefs  lotteries  are  thought  to  produce,  makes  any- 
thing partaking  of  the  nature  of  a  lottery  a  lottery.  It  has 
been  vigorously  argued  that,  because  the  money  ventured 
must  all  come  back,  with  interest,  so  that  there  can  be  no 
final  loss,  it  cannot  be  a  lottery,  even  within  the  meaning 
of  our  law.  At  some  uncertain  period  determined  by  the 
revolution  of  a  wheel  of  fortune,  the  purchaser  of  a  bond  does 
get  his  money  repaid;  but  we  do  not  think  this  deprives  the 
thing  of  its  evil  tendency,  or  robs  it  of  its  lottery  semblance 
and  features.  The  inducement  for  investing  in  such  bonds  is 
offered  of  getting  some  "  bonus,"  large  or  small,  in  the  future, 
soon  or  late,  according  to  the  chances  of  the  wheel's  dis- 
closures. The  investment  may  run  one  year  or  it  may  run 
thirty  years,  according  to  the  decision  of  the  wheel.  It  can- 
not be  said  this  is  not  a  species  of  gambling,  and  that  it 
does  not  tend  in  any  degree  to  promote  a  gambling  spirit  and 
a  love  of  making  gain  through  the  chance  of  dice,  cards, 
wheel,  or  other  method  of  settling  a  contingency.  It  certainly 
cannot  be  said  that  it  is  not  in  "  the  nature  of  a  lottery,"  and 
that  it  has  no  tendency  to  create  desire  for  other  and  more 
pernicious  modes  of  gaming.  Our  statute  does  not  justify  a 
court,  expressly  directed  to  so  construe  the  law  as  to  prevent 
every  possible  evasion,  whether  designedly  or  accidentally 
adopted,  in  deciding  a  thing  is  not  a  lottery,  simply  because 
there  can  be  no  loss,  when  there  may  be  very  large  contin- 
gent gains,  or  because  it  lacks  some  element  of  a  lottery  ac- 
cording to  some  particular  dictionary's  definition  of  one,  when 
it  has  all  the  other  elements,  with  ajl  the  pernicious  tenden- 
cies which  the  state  is  seeking  to  prevent.  Striking  at  the 
root  of  the  evil,  and  to  prevent  all  its  possible  mischiefs, 
the  statute  lays  down  a  different  rule  from  that  applied  to 
the  construction  of  other  criminal  statutes,  which  is  a  rule 
of  strict  construction.  Instead  of  that  rule,  the  law  says  this 
statute  is  to  be  construed  liberally,  in  order  to  prevent  the  in- 
troduction and  use  of  anything  in  the  nature  of  a  lottery  for  the 
making  of  money  or  securing  property.  The  case  of  Knhn  v. 
Koehler,  96  N.  Y.  362,  48  Am.  Rep.  628,  was  a  civil  suit,  un- 
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der  the  New  York  statute,  to  recover  douole  the  amount  paid 
by  plaintiflf  for  a  bond  exactly  like  the  one  here  involved,  and 
does  decide  that  it  did  not  fall  under  the  condemnation  of  the 
New  York  statute,  and  the  case  of  Ex  parte  Shohert,  70  Cal. 
632,  59  Am.  Rep.  432,  follows  it  in  construing  the  California 
statute.  We  have  examined  the  statutes  of  those  states,  and 
do  not  think  those  cases  can  or  ought  to  control  us  in  the  con- 
struction of  our  statute,  which  is  so  essentially  dififerent  from 
both  the  New  York  and  the  California  law.  Even  upon  the 
New  York  statute,  we  think  the  reasoning  of  Judge  Davis  in 
the  supreme  court  in  Kohn  v.  Koehler,  21  Hun,  466-470,  more 
convincing  and  sounder  than  that  of  the  appellate  court, 
which  reversed  the  supreme  court's  decision  in  the  case,  and 
we  approve  the  reasoning  of  the  supreme  court. 

Our  state  has  such  a  well-defined  policy  respecting  lotter- 
ies, and  regards  them,  or  anything  in  the  nature  of  them,  so 
detrimental  to  public  and  private  morals,  and  so  much  in  the 
way  of  the  certain  and  substantial  thrift  of  its  citizens,  that 
it  has  forbidden  the  dealing  in  anything  partaking  of  their 
nature.  It  has  expressly  included,  as  we  have  already  noted, 
anything  of  that  nature  authorized  by  other  states  and  foreign 
governments.  Its  dignity  and  laws,  therefore,  ought  to  be 
upheld,  unless  the  law  be  plainly  violative  of  constitutional 
obligation  or  treaty  stipulation.  We  cannot  see  that  our  law 
is  so.  It  is  true  that  Austrian  government  bonds  are  vendi- 
ble, and  ought  to  be  treated  as  other  articles  of  commerce,  as 
a  rule;  but  when  those  bonds  are  coupled  with  conditions  and 
stipulations  which  change  their  character  from  simple  govern- 
ment bonds  for  the  payment  of  a  certain  sum  of  money  to  a 
species  of  lottery  ticket  which  falls  under  the  condemnation 
of  our  statutes,  it  must  be  classed  as  its  conditions  character- 
ize it,  and  then  it  is  not  vendible  under  our  law,  and  it  does 
not  violate  constitutional  provision  or  treaty  stipulation  to  so 
hold.  All  the  decisions  of  the  supreme  court  make  a  saving 
in  favor  of  police  regulations  as  within  constitutional  author- 
ity. Such  bonds  as  this  should  be  no  more  protected  in  their 
sale  than  diseased  meat  or  diseased  cattle,  which  no  one  would 
contend  could  not  and  should  not  be  restricted  and  punished. 
They  are  property,  of  course,  and  their  possession  would  be 
protected,  and  if  disturbed,  the  law  would  redress.  So  it  would 
be  with  Louisiana  lottery  tickets,  which  are  confessedly  not 
salable;  and  such  bonds  should  be  no  more  protected  in  sale 
than  the  lottery  tickets  pure  and  simple. 


July,  1890.]     Harris  v.  Mayor  etc.  of  Baltimore.        565 

The  case  has  been  argued  as  if  this  defendant  was  charged 
to  be  and  is  an  Austrian  subject,  and  entitled  by  treaty  stip- 
ulation to  sell  and  dispose  of  his  property.  He  is  not  so 
charged  to  be,  and  if  he  was,  he  would  have  to  be  treated  ex- 
actly as  if  he  was  a  citizen  of  the  United  States  and  the  state 
of  Mar3'land.  The  criminal  laws  operate  alike  and  equally 
upon  residents  and  non-residents.  As  an  Austrian,  he  could 
not  sell  lottery  tickets  in  the  Louisiana  lottery,  although  he 
might  own  them,  with  any  more  immunity  and  right  than 
one  of  our  own  citizens.  Constitutional  provisions  and  treaty 
stipulations  never  could  have  been  intended  to  prevent  a 
Btate  from  forbidding  that  which  was  deemed  injurious  to  its 
people.  We  think  the  evidence  excepted  to  was  properly 
admitted.     The  ruling  will  be  afiBrmed. 

Ruling  affirmed,  and  cause  remanded. 


Lottery — What  CoNSTrruTBS. — A  scheme  by  which  a  company  sella 
tickets  for  a  certaia  sum  of  money,  which  entitle  the  purchaser  to  select  cer- 
tain numbers  which,  if  drawn  from  a  revolving  wheel,  entitle  the  purchasers 
to  a  much  larger  sum  of  money  than  the  price  of  the  tickets,  is  a  lottery: 
State  V.  Kansas  etc.  Ass'n,  45  Kan.  351;  23  Am.  St.  Rep.  727,  and  note.  See 
Yellowstone  Kit  v.  State,  88  Ala.  196;  16  Am.  St.  Rep.  38,  and  extended  note. 
Disposing  of  a  horse  by  selling  chances  to  shake  dice  for  it  is  a  lottery:  Com' 
monwealth  v.  Brockway,  150  Mass.  322. 

LoTTBBY  —  Foreign  Bonds.  —  For  a  discussion  of  whether  the  issuance 
of  foreign  bonds  the  year  in  which  the  same  are  to  be  payable,  to  be  deter* 
mined  by  an  annual  drawing  by  lot,  constitutes  a  lottery,  see  the  cases  of  Ex 
parte  Shobert,  70  Cal.  632;  59  Am.  Rep.  432;  Kohn  v.  Koehler,  96  N.  Y.  362; 
48  Am.  Rep.  628. 


Habris  V.  Mayor  and  City  Council  op  Balti- 
more. 

[78  MA.BYLAND,  22.] 

Pahtnership  —  Implied  Power  of  Partner  to  Bind  Firm.  — A  partner- 
ship formed  for  taking  and  executing  paving  and  curb  contracts  in  a 
city  is  not  a  commercial  partnership,  and  the  individual  members  thereof 
have  no  implied  authority  to  borrow  money  and  make  notes  therefor  to 
bind  the  firm,  in  the  absence  of  proof  showing  actual  necessity  or  usage 
for  the  exercise  of  such  power  in  conducting  the  business. 

Albert  Ritchie,  for  the  appellant. 

Bernard  Carter  and  William  A.  Hammond,  city  soliciton, 
for  the  appellee. 

Alvey,  C.  J.     This  case  has  been  reargued,  and  upon  re- 
consideration the  majority  of  the  court  are  decidedly  of  opin- 
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ion  that  the  judgment  of  the  court  below  ought  to  be  reversed^ 
instead  of  being  affirmed,  as  was  done  upon  the  first  argument- 

The  action  was  brought  by  the  plaintiff,  the  present  appel- 
lant, as  assignee  of  William  R.  Weaver  and  Charles  H.  Harris, 
contractors  for  and  doing  the  work  of  paving  and  curbing  of 
streets  in  the  city  of  Baltimore,  in  the  partnership  name  of 
William  R.  Weaver  and  Company,  against  the  mayor  and 
city  council  of  Baltimore,  to  recover  a  balance  of  nine  thou- 
sand dollars,  alleged  to  be  due  the  assignors  on  contracts 
executed  by  them,  and  which  was  by  said  contractors  as- 
signed to  the  plaintiff.  The  city  occupies  the  position  of  a 
mere  stake-holder,  and  defends  for  the  National  Farmers'  and 
Planters'  Bank  of  Baltimore,  that  bank  claiming  and  having 
received  the  fund  under  a  prior  assignment  to  that  made  to 
the  plaintiff,  —  the  bank  having  indemnified  the  city  against 
the  result  of  this  suit. 

The  plaintiff  was  defeated  in  his  right  to  recover,  upon  the 
application  of  the  general  principle  in  the  law  of  partnership 
that  applies  in  cases  of  trading  or  commercial  partnerships, 
but  not  in  cases  of  non-trading  partnerships.  Hence,  Weaver, 
as  partner,  was  held  by  the  court  to  be  general  agent  of  the 
firm,  with  power,  by  implication,  to  act  for  and  bind  the  firm 
in  all  matters  as  fully  as  a  trading  partner  could  do,  includ- 
ing the  power  to  borrow  money,  to  make  and  pass  promissory 
notes,  and  to  pledge  the  assets  of  the  partnership  as  collateral 
security  for  money  borrowed,  even  though  it  was  without  the 
knowledge  of  his  copartner,  and  the  money  was  in  fact  ap- 
plied to  his  own  use.  This  is  the  principle  of  the  instruction 
given  by  the  court  to  the  jury  at  the  instance  of  the  defend- 
ant, and  it  is  also  the  principle  of  the  ruling  of  the  court  on 
the  proffer  of  evidence  by  the  plaintiff,  as  set  out  in  the  sec- 
ond bill  of  exception.  In  both  of  these  rulings  we  think  there 
was  error. 

The  partnership  here  is  not  claimed  or  asserted  to  be  a 
trading  or  commercial  partnership  in  any  proper  sense  of  the 
term;  nor  is  there  any  the  least  pretense  to  assert  that  there 
was  any  express  authority  from  the  copartner  Harris  to 
Weaver  to  borrow  the  money  of  the  bank,  and  to  make  and 
pass  the  promissory  notes  of  the  firm  payable  to  the  bank  or 
order,  and  at  the  same  time  to  pledge  by  assignment  the 
assets  of  the  firm  as  collateral  security  for  the  money  thus 
borrowed;  nor  is  there  any  pretense  to  say  that  those  acts  of 
Weaver  were  ever  ratified  by  Harris.     But  the  defendant  re- 
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lies  alone  upon  an  implied  authority,  supposed  to  result  from 
the  relation  of  the  partner,  and  what  is  asserted  to  be  the  ne- 
cessity of  the  business.  There  was  no  proof,  however,  of  the 
manner  of  conducting  the  business,  nor  as  to  any  necesity  for 
the  exercise  of  power  to  borrow  money  to  carry  it  on,  nor  as 
to  any  custom  or  usage  in  the  manner  of  raising  funds  for  the 
due  prosecution  of  the  work  under  contracts,  such  as  those 
made  and  performed  by  this  firm.  No  such  question  was  put 
to  the  jury;  but  the  court  simply  assumed  as  matter  of  law 
that  there  was,  in  such  cases,  an  actual  necessity  for  the  ex- 
ercise of  the  power  to  borrow  money  to  enable  the  firm  to 
perform  the  contracts,  and  therefore  there  was  authority,  by 
implication,  in  each  of  the  partners  to  borrow  money,  make 
notes,  and  pledge  the  property  of  the  partnership  as  collateral 
security,  in  the  name  and  on  account  of  the  firm.  This  we 
do  not  understand  to  be  the  law  in  regard  to  partnerships  of 
the  character  of  the  one  in  question.  The  text-writers  of  the 
highest  authority,  as  do  also  many  decided  cases,  maintain  a 
doctrine  directly  the  reverse. 

In  Story  on  Partnership,  sec.  102  a,  the  learned  author,  after 
stating  the  general  principle  applicable  to  trading  or  commer- 
cial partnerships,  goes  on  to  say  that  "  we  are  to  understand 
that  this  doctrine  is  not  applicable  to  all  kinds  of  partner- 
ships, but  is  generally  limited  to  partnerships  in  trade  and 
commerce,  for  in  such  cases  it  is  the  usual  course  of  mercan- 
tile transactions,  and  grows  out  of  the  general  custom  and 
laws  of  merchants,  which  is  a  part  of  the  common  law,  and 
is  recognized  as  such.  But  the  same  reason  does  not  apply, 
or  at  least  may  not  apply,  to  other  partnerships,  unless  in- 
deed it  is  the  common  custom  or  usage  of  such  business  to 
bind  the  firm  by  negotiable  instruments,  or  it  is  necessary  for 
the  due  transaction  thereof." 

And  so  in  1  Lindley  on  Partnership,  Ewell's  ed.,  sec.  130, 
it  is  laid  down  as  the  settled  law  that  "  one  partner  in  a  non- 
trading  partnership  cannot  bind  his  copartner  by  a  bill  or 
note  drawn,  accepted,  or  indorsed  by  him  in  the  firm  name, 
even  though  it  be  for  a  debt  of  the  firm,  unless  either  he  has 
express  authority  therefor  from  his  copartner,  or  the  giving 
of  such  instruments  is  necessary  to  the  carrying  on  of  the 
partnership  business,  or  is  usual  in  similar  partnerships;  and 
the  burden  is  upon  the  party  suing  on  such  note  or  bill  to 
prove  such  authorit}'',  necessity,  or  usage."  See  note  1,  and 
cases  there  cited,  on  same  page. 
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There  are  other  text-writers  of  high  authority,  to  whom 
reference  could  be  made,  who  have  been  equally  explicit  in 
noting  the  distinction  between  the  powers  of  a  partner  in  a 
trading  or  commercial  partnership,  and  the  powers  of  a  part- 
ner in  a  non-trading  partnership;  but  it  is  unnecessary  to 
cite  them. 

The  qualification  of  the  general  principle  thus  stated  by 
the  text-writers  is  fully  supported  by  the  decisions,  as  will 
appear  by  an  examination  of  the  cases  of  Dickinson  v.  Valpy, 
10  Barn.  &  C.  128;  Brown  v.  By  era,  16  Mees.  &  W.  252;  Bret- 
id  V.  Williams,  4  Ex.  623;  Smith  v.  Sloan,  37  Wis.  285;  19 
Am,  Rep.  757;  Davis  v.  Richardson,  45  Miss.  499;  7  Am.  Rep. 
732;  Pease  v.  Cole,  53  Conn.  53;  55  Am.  Rep.  53;  and  many 
other  cases,  some  of  which  are  referred  to  in  the  brief  of  the 
counsel  for  the  plaintiff. 

In  the  leading  case  of  Dickinson  v.  Valpy,  10  Barn.  &  C. 
128,  a  copartnership  formed  to  purchase  and  operate  mines, 
and  where  the  question  was,  whether  the  copartners  were 
liable  on  an  instrument  drawn  by  a  member  in  the  name  of 
the  company,  and  in  the  form  of  a  bill  of  exchange,  but 
which  the  court  held  to  be  in  effect  a  promissory  note,  it  was 
held  to  be  incumbent  on  the  plaintiff  to  prove  that  a  member 
of  the  company  had  authority  to  bind  other  members  by  the 
making  of  such  an  instrument;  and  the  plaintiff  having 
failed  to  give  evidence  to  show  that  it  was  necessary,  for  the 
purpose  of  carrying  on  the  business  of  that  mining  company, 
or  usual  for  other  mining  companies  to  draw  or  accept  bills 
of  exchange,  or  make  promissory  notes,  the  plaintiff  was  not 
allowed  to  recover.  And  Mr.  Justice  Littledale,  concurring 
with  the  rest  of  the  court,  in  the  course  of  his  opinion  said: 
*'  Evidence  of  the  nature  of  the  company  ought  to  have  been 
given,  to  show  that,  in  order  to  carry  into  effect  the  purposes 
for  which  it  was  instituted,  it  was  necessary  that  individual 
members  should  have  the  power  of  binding  the  others  by 
drawing  and  accepting  bills  of  exchange.  In  the  absence  of 
any  such  evidence,  I  am  of  opinion  that  it  is  not  compe- 
tent to  individual  members  of  a  mining  company  (which  is 
not  a  regular  trading  company)  to  bind  the  rest  by  drawing 
or  accepting  bills."  And  in  the  case  of  Brettel  v.  Williams, 
4  Ex.  623,  where  persons  were  partners  as  railway  contrac- 
tors, and  had  contracted  to  do  certain  works,  and  there  was 
a  subcontract  for  the  doing  of  part  of  the  work,  for  the  doing 
of  which  coals  were  required  to  make  brick,  it  was  held  that 
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one  of  the  partners  had  no  authority  to  guarantee,  in  the 
name  of  the  firm,  payment  for  coals  to  be  furnished  to  those 
with  whom  the  firm  had  contracted  for  making  the  bricks; 
there  being  no  evidence  that  the  guaranty  was  necessary  for 
carrying  into  effect  the  contract  of  the  firm.  In  that  case 
Mr.  Baron  Parke,  in  the  course  of  a  carefully  considered 
opinion  for  the  whole  court,  after  referring  to  some  previous 
cases,  said:  "In  the  present  case,  no  evidence  was  given  to 
show  the  usage  of  the  defendants  in  this  particular  business, 
or  of  others  in  a  similar  business;  nor  was  there  any  evidence 
of  the  sanction  by  the  other  defendants  of  the  act  of  their  co- 
partner; for  a  witness,  who  was  called  to  prove  the  latter  fact, 
would  not,  on  cross-examination,  swear  that  he  was  author- 
ized by  them  to  write  a  letter  which,  if  proved  to  have  been 
80  written,  would  have  been  sufficient.  Simply  as  railway 
contractors,  they  could  not  have  any  such  power."  And  it 
would  therefore  seem  to  be  very  clear,  that  if  partnerships 
formed  for  operating  mines,  to  construct  railways,  and,  as 
shown  by  the  cases,  for  farming,  for  hotel-keeping,  for  con- 
ducting theaters,  and  the  like,  are  not  to  be  regarded  as  in 
the  class  of  trading  or  commercial  partnerships,  for  the  same 
reason  partnerships  formed  for  taking  and  executing  paving 
and  curbing  contracts  are  not  per  se  in  such  class;  and  there- 
fore there  is  no  implied  authority  in  the  members  to  borrow 
money  and  make  promissory  notes  therefor  to  bind  the  firm, 
unless  there  be  proof  to  show  the  actual  necessity  or  usage 
for  the  exercise  of  such  power  by  the  individual  member^ 
of  the  firm  in  conducting  the  work.  See  case  of  Kimhro  v. 
BuUitt,  22  How.  256. 

The  bank  had  knowledge  of  the  nature  of  the  partnership; 
that  was  disclosed  on  the  face  of  the  transactions  by  which 
the  money  was  obtained  by  Weaver.  And  with  that  knowl- 
edge it  was  its  duty  to  inquire  as  to  the  authority  of  Weaver 
to  make  the  notes  and  assignments;  and  failing  to  make  such 
inquiry,  it  took  the  notes  and  collateral  security  at  its  peril: 
Cocke  v.  Branch  Bank  at  MobilCy  3  Ala.  175;  Judge  v.  Braswell, 
13  Bush,  67;  Pooley  v.  Whitmore,  10  Heisk.  629;  27  Am.  Rep. 
733;  Benedict  v.  Thompson,  33  La.  Ann.  196. 

The  notes  constitute  the  primary  claim  of  the  bank,  and 
the  assignments  are  only  collateral  and  subsidiary  to  the 
principal  debt.  If  the  notes  were  made  without  authority, 
and  not  therefore  binding  on  the  firm,  the  assignments,  which 
by  express  terms  are  only  intended  as  collateral  security  for 
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the  notes,  would,  upon  the  authorities,  equally  fail  to  bind  the 
firm.  But  the  assignments  would  be  good  and  effective  to 
bind  and  transfer  any  interest  of  Weaver  in  the  claims 
against  the  city,  after  payment  of  partnership  debts  and  lia- 
bilities, but  to  that  extent  only.  It  would  appear,  however,, 
that  there  is  no  such  interest  upon  which  the  assignmenta 
can  operate. 

In  our  opinion,  the  court  below  should  have  ruled  in  the 
testimony  offered  by  the  plaintiff  in  the  second  exception,  and 
should  have  rejected  the  prayer  of  the  defendant,  and  granted 
the  first  and  fourth  prayers  of  the  plaintiff,  and  therefore  the 
judgment  ought  to  be  reversed. 

Judgment  reversed,  and  new  trial  awarded. 


Bryan,  J.,  who  prepared  the  opinion  delivered  upon  the  first  argument  of 
this  case,  dissented  from  the  opinion  adopted  by  the  majority  of  the  court 
upoa  the  reargument,  and  gave  it  as  his  opinion  that  the  firm  in  question 
mast  be  regarded  as  belonging  to  the  class  of  trading  or  commercial  partner- 
ships in  which  there  is  implied  authority  in  an  individual  member  to  bind 
the  firm  by  borrowing  money  or  making  promissory  notes,  or  to  pledge  its  as- 
sets as  collateral  security  for  money  borrowed,  without  proof  of  such  power 
expressly  granted,  or  of  an  actual  necessity  for  its  exercise,  or  of  a  usage  au- 
thorizing it.  In  arriving  at  this  conclusion.  Judge  Bryan  stated  his  reasons, 
ia  effect,  as  follows:  In  the  absence  of  express  agreement,  the  principles 
which  determine  the  powers  of  partners  are  the  same  in  all  partnerships. 
In  this  respect  there  is  no  line  of  demarkation  between  trading  and  non- 
trading  partnerships.  In  either  case  they  may  do  whatever  is  within  the 
contemplation  of  the  contract  of  partnership,  and  necessary  for  the  transac- 
tion of  its  business  in  the  way  in  which  that  business  is  ordinarily  carried  on 
by  other  people;  and  in  determining  the  powers  of  the  individual  partners 
the  inquiry  must  always  be  directed  to  this  point.  While  the  power  of  a 
partner  to  bind  the  firm  by  negotiable  instruments  is  generally  limited  to 
partnerships  in  trade  and  commerce,  because  they  have  the  most  frequent 
occasion  to  borrow  money  to  carry  on  their  business,  still  there  is  no  reason 
why  it  should  not  extend  to  partnerships  of  other  descriptions  which  re- 
quire the  same  facilities:  Lindley  on  Partnership,  124-132;  Dickinson  v. 
Valpy,  10  Barn.  &  C.  140;  Hoskinson  v.  Eliot,  62  Pa.  St.  393,  401,  where  it  waa 
said:  '•  In  all  contracts  concerning  negotiable  paper,  the  act  of  one  partner 
binds  all;  and  there  is  no  distinction  in  principle  upon  this  point  between 
general  and  special  partnerships.  One  partner  may  borrow  money  for  the- 
partnership,  and  give  notes  and  other  negotiable  securities  therefor  in  the 
name  of  the  firm;  and  the  partnership  is  liable  for  money  borrowed  by  one 
of  its  members  on  the  credit  of  the  firm,  within  the  general  scope  of  its  au- 
thority and  according  to  the  usual  course  of  its  business.  But  while  it  i» 
conceded  that  this  is  the  law  as  applicable  to  commercial  partnerships,  it  i» 
insisted  that  it  does  not  apply  to  partnerships  formed  for  mechanical  or  man- 
ufacturing purposes.  But  no  such  distinction  is  suggested  or  recognized  in 
any  of  the  adjudicated  cases  or  text-books;  and  there  is  no  foundation  for  it 
in  the  necessities  or  usages  of  these  partnerships.  The  necessity  for  borrow- 
ing monoy  to  carry  on  the  business  of  a  manufacturing  partnership  may  b» 
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as  great  as  it  is  in  order  to  carry  on  the  business  of  one  that  is  strictly  com- 
mercial; and  common  observation  and  experience  show  that  it  is  equally  th»- 
custom  and  usage  of  manufacturing  as  of  commercial  partnerships  to  bor*^ 
row  money  to  enable  them  to  conduct  their  business."  The  distinction  be- 
tween the  power  of  partners  in  trade  and  partners  in  paving  and  grading 
streets,  as  in  the  present  case,  is  very  attenuated  and  unsubstantial,  espe- 
cially when,  as  here,  they  describe  themsulves  as  a  trading  partnership,  and 
in  view  of  the  fact  that  "the  business  of  paving  and  grading  streets  is  as- 
well  recognized  as  any  other  conducted  in  the  city  of  Bj.ltimore,  It  is  of 
great  extent;  it  is  estimated  there  are  within  the  city  five  hundred  miles  of 
paved  streets,  and  the  number  is  constantly  increasing,  and  they  are  contin- 
ually needing  repairs.  As  I  endeavored  to  show  in  my  former  opinion,  thi» 
business  requires  unceasing  expenditure  of  money.  The  court  cannot  shut 
its  eyes  to  the  established  course  of  business  in  large  commercial  cities." 

Partnership  —  Implied  Power  of  Partner  to  Bind  Firm  by  Note  i» 
ITS  Name.  —  One  partner  can  bind  his  copartners  by  a  note  in  the  name  of 
the  firm  in  those  partnerships  only  that  are  engaged  in  a  trade  or  concern  ia 
which  the  issue  or  transfer  of  bills  is  necessary  or  usual:  Lanier  v,  McCabe, 
2  Fla.  32;  48  Am.  Dec.  173;  Andrews  v.  Planters'  Bank,  7  Smedes  &  M,  192j 
45  Am.  Dec.  300,  and  note.  See  extended  note  to  New  York  etc.  Ins.  Co.  v. 
Bennett,  13  Am.  Dec.  115;  Nationnl  etc.  Bank  v.  Noyes,  62  N.  H.  35;  Bandallv. 
Merideth,  76  Tex.  669;  O'Bi-yan  v.  Neel,  84  Ga.  134;  Lee  v.  First  Nat.  Bank,  45 
Kau.  8.  One  partner  cannot  bind  the  firm  by  acts  done  outside  of  the  scopa 
of  the  business:  Nolan  County  v.  Simpson,  74  Tex.  218. 


Cumberland  and  Pennsylvania  Eailroad  Com- 
pany V.  State. 

[73  Maryland,  74.] 
Railroads — Negligence,  when  Qctestion  ot  Law.  —  In  an  action  against 
a  railroad  company  to  recover  for  a  personal  injury  resulting  in  the  death 
of  a  trespassing  boy,  seven  years  of  age,  by  being  run  over  by  a  train, 
the  company  should  be  declared  not  liable,  as  matter  of  law,  notwith- 
standing its  admitted  negligence,  in  the  absence  of  proof  connecting 
the  injury  therewith,  and  showing  that  it  was  the  direct  consequence  of 
such  negligence.  In  such  case  it  is  reversible  error  to  refuse  to  take 
the  case  from  the  jury  and  so  declare  the  law. 

Robert  H.  Gordon  and  Henry  Kyd  Douglas,  for  the  appellant- 
Ferdinand  Williams,  for  the  appellee. 

Irving,  J.  The  equitable  plaintiff,  the  appellee  in  this 
court,  sued  the  appellant  for  killing  her  son,  a  boy  of  seven 
years  old,  through  the  negligence  of  its  employees  in  running 
the  train  which  inflicted  the  injuries. 

Appellant's  engine  No.  4  was  coming  east,  into  the  city  of 
Cumberland,  drawing  a  train  of  five  or  six  freight-cars,  in* 
eluding  one  box-car.     The  tender  was  in  front  of  the  engine^ 
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which  was  running  backward,  pulling  the  train.  According 
to  the  plaintiflf's  witnesses,  the  tender  was  square,  five  feet 
high  from  the  truck,  without  any  lookout  upon  it,  and  was 
some  obstruction  to  the  fireman  and  engineer  in  seeing  the 
track  in  front  of  it.  An  ordinance  of  the  city  of  Cumberland 
prohibited  trains  passing  through  the  city  going  faster  than 
six  miles  per  hour.  Plaintifi''s  witnesses  testified  that  this 
train  was  running  at  a  speed  of  from  seven  to  nine  miles  per 
hour,  which  was  a  violation  of  the  ordinance. 

The  rules  of  the  railroad  company  required  the  whistle  to 
he  sounded  for  stations  and  crossings;  and  after  the  whistle 
had  sounded,  the  bell  was  required  to  be  rung  until  the  station 
or  crossings  were  passed;  and  the  bell  is  to  be  sounded  con- 
tinually while  passing  through  the  limits  of  incorporated 
cities;  but  the  use  of  the  whistle  when  in  close  proximity  to 
streets  or  roads  where  houses  are  used  was,  by  the  rules  of  the 
company,  to  be  avoided  as  much  as  possible.  Evidence  was 
offered  by  the  appellee  tending  to  prove  a  violation  of  the 
rules  of  the  company  in  omitting  to  sound  the  whistle  and 
ring  the  bell. 

There  were  two  tracks,  one  for  the  east-bound  train,  and 
one  for  the  west-bound  train;  and  when  engine  No.  4  was 
ooming  east  between  Valley  Street  and  Knox  Street,  another 
train  came  down  on  the  other  track,  going  westward  at  the 
rate  of  twenty  or  twenty-five  miles  an  hoar.  Engine  No.  4 
had  passed  the  point  where  the  accident  occurred,  when  a 
witness  of  the  plaintiff  saw  the  train  going  westward  stop,  and 
«aw  the  brakeman  go  back  and  pick  up  a  boy  from  the  track 
over  which  engine  No.  4  had  passed,  and  carry  him  to  the 
watch-box,  where  the  witness  joined  "the  party."  The  boy 
was  found  lying  with  his  body  outside  the  east-bound  track, 
and  his  shoe  and  foot,  which  was  cut  off,  were  inside  the  rail 
which  was  farthest  from  the  west-bound  track.  The  witness 
heard  somebody  scream  shortly  after  the  engine  No.  4  and 
train  had  passed.  He  was  alive  when  found,  but  died  during 
the  night  of  the  same  day.  He  was  found  between  two  streets, 
but  near  no  crossing. 

At  or  near  the  spot  where  he  was  killed,  there  was  a  coal- 
yard,  to  which  the  mother  of  the  boy  testified  she  had  sent 
ihim  in  the  afternoon  to  order  some  coal.  She  testified  that  in 
going  and  returning  from  the  coal-yard,  it  was  not  necessary 
•to  cross  the  track  or  go  upon  it.  The  plaintiff's  witnesses 
had  not  seen  the  boy  till  he  was  picked  up  after  the  injury. 


Nov.  1890.]     Cumberland  etc.  R.  R.  Co.  v.  State.        573^ 

One  foot  was  cut  off,  and  the  other  was  badly  crushed,  and 
no  other  injuries  are  mentioned  as  sustained. 

The  appellee  rested  its  case,  and  the  appellant,  before  offer- 
ing any  testimony  on  its  part,  offered  a  prayer,  "that there  is 
no  evidence  in  this  case  from  which  the  jury  can  find  that 
the  death  of  John  F.  Millslagle  was  caused  by  the  negligence 
of  the  defendant's  employees,  and  under  the  pleadings  and 
evidence  in  the  case  the  plaintiff  is  not  entitled  to  recover.'* 
This  instruction  was  refused,  and  is  the  subject  of  the  first 
exception. 

The  court  having  refused,  at  this  point,  to  take  the  case 
from  the  jury,  the  appellant  offered  evidence  tending  to  show 
that  the  train  was  not  going  at  a  speed  beyond  the  six  miles^ 
allowed  by  the  city  ordinance,  and  that  the  bell  was  rung  and 
whistle  was  blown;  and  that  there  was  no  one  on  the  track  in 
front  of  the  tender  and  engine,  and  no  one  near  it;  and  that 
witnesses  were  looking  and  could  see.  A  witness  also  testified 
that  she  saw  the  boy  fifteen  minutes  before  the  accident  at- 
tempting to  get  on  a  freight  train  moving  westward.  He  wa» 
taking  hold  of  the  box-car  next  to  the  tender.  She  was  very 
near  him.  She  next  saw  him  when  he  was  being  taken  home^ 
after  the  accident.  When  the  case  was  closed,  various  in- 
structions were  asked  by  plaintiff  and  given,  to  which  de- 
fendant excepted.  Several  prayers  on  the  part  of  the  defendant 
were  granted,  but  the  prayer,  which  was  again  offered,  asking 
that  the  case  be  taken  from  the  jury,  was  rejected,  and  is  in- 
cluded in  the  second  exception. 

The  only  question  raised  and  relied  on  in  this  court  is  on 
the  refusal  of  the  court  to  instruct  the  jury  that  there  was  no 
legally  sufficient  evidence  to  justify  a  verdict  for  the  plaintiff. 

We  are  all  of  opinion  that  the  court  erred  in  refusing  to 
take  the  case  from  the  jury,  because,  conceding  there  was 
negligence  on  the  part  of  the  appellant's  employees,  still  there 
is  not  the  slightest  proof  connecting^the  injury  with  that  neg- 
ligence, and  showing  that  the  injury  sustained  was  the  direct 
consequence  of  such  neglect  of  duty.  In  State  v.  Baltimore 
etc.  R.  R.  Co.,  58  Md.  484,  this  court  said  it  was  incumbent 
on  the  plaintiff  so  to  show.  It  may  be  assumed  that  the  cars 
were  going  at  a  rate  of  speed  forbidden  by  the  ordinance  of 
the  city,  and  that  the  rules  of  the  company  were  violated  in 
respect  to  signals  of  approach;  yet  it  must  appear,  as  was 
said  in  Philadelphia  etc.  R.  R.  Co.  v.  Stebhing,  62  Md.  517,  that 
"the  negligent  breach  of  the  duty  imposed  by  the  ordinance 


574        Cumberland  etc.  R.  R.  Co.  v.  State.     [Maryland, 

was  the  direct  and  proximate  cause  of  the  injury  complained 
of,  and  that  such  injury  would  not  have  occurred  but  for  the 
violation  of  that  duty."  There  is  no  proof  in  the  cause  from 
which  it  can  reasonably  be  inferred  that  the  negligence  in 
any  of  the  recited  particulars  was  the  cause  of  the  boy's  in- 
jury. The  plaintiff's  own  proof  shows  that  the  boy  had  no 
occasion  to  go  on  the  track  of  the  appellant  in  executing 
the  errand  upon  which  his  mother  sent  him.  There  was  no 
■crossing  at  the  point  of  the  accident.  He  was  therefore  a 
trespasser,  and  wrongfully  on  appellant's  roadway.  It  would 
eeem,  therefore,  as  was  said  in  Baltimore  etc.  R.  R.  Co.  v.  State, 
62  Md.  488,  50  Am.  Rep.  233,  "  to  be  necessary  to  show  some 
negligence,  amounting  to  the  omission  of  a  general  and  im- 
perative duty  toward  him,  to  subject  the  defendant  to  liability 
in  the  action  brought."  If  the  boy  had  been  shown  to  have 
been  on  the  track,  and  the  defendant  negligently  omitted  to 
warn  him  of  his  danger,  and  was,  while  he  was  so  on  the 
track,  violating  an  ordinance  of  the  city  in  the  speed  of  its 
cars,  or  violating  rules  of  the  company,  then  the  injury  might 
have  been  referred  to  this  negligence;  but  there  is  no  proof 
that  he  was  on  the  track,  and  that  the  defendant's  operatives 
ought  to  have  seen  him.  How  he  came  where  he  was  when 
he  was  picked  up  is  a  mere  matter  of  speculation  and  sur- 
mise, and  this  court  has  said,  in  Baltimore  etc.  R.  R.  Co.  v.  State^ 
71  Md.  599:  "In  matters  of  proof,  we  are  not  justified  in  in- 
ferring from  mere  possibilities  the  existence  of  facts;  there 
must  be  proof  of  the  essential  facts  to  fix  liability  upon  a 
party  charged  with  the  commission  of  a  wrongful  act."  A 
jury  may  not  be  permitted  merely  to  conjecture  how  the  acci- 
dent occurred.  He  is  not  shown  to  have  been  on  the  track, 
where,  if  he  had  been  seen,  as  already  said,  although  a  tres- 
passer, he  would  have  been  entitled  to  reasonable  effort  on 
the  part  of  the  employees  of  the  appellant  to  prevent  his  being 
injured.  He  was  not  seen  by  the  operatives,  nor  was  he  seen 
on  the  track  by  any  one  else,  so  as  to  impute  negligence  to 
the  employees  for  not  seeing  him.  We  can,  therefore,  see  no 
duty  to  the  boy  which  was  omitted,  and  the  omission  of  which 
can  be  said  to  have  occasioned  his  injury  and  death.  From 
the  posture  of  the  boy  when  found,  and  the  character  of  his 
injuries,  no  reasonable  inference  could  be  made  that  he  was 
on  the  track  and  was  knocked  off.  The  head,  body,  and  arms 
gave  no  indication  of  having  been  struck  by  the  tender  or 
any  part  of  the  train.     The  only  injury  was  the  cutting  off 
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one  foot  and  the  crushing  of  the  other.  If  guessing  were  ad- 
missible, his  posture  and  injuries  would  more  reasonably 
suggest  that  in  an  effort  to  get  on  the  box-car  while  the  cars 
were  in  'motion  he  lost  his  hold  and  footing,  and  slipped  his 
legs  under  the  wheels.  But  speculation  may  not  be  indulged, 
and  in  the  absence  of  proof  connecting  the  accident  in  some 
way  with  appellant's  negligence,  the  suit  must  fail.  The 
question  of  contributory  negligence  not  being  really  involved, 
we  have  not.  found  it  necessary  to  consider  or  pass  upon  any 
of  the  questions  arising  out  of  the  boy's  age,  and  the  authori- 
ties cited  on  that  subject.  If  there  be  any  difference  in  re- 
spect to  the  duty  of  a  railroad  toward  a  boy  of  seven  and  an 
adult  person,  enough  has  not  been  shown  in  this  case  to  make 
it  necessary  to  consider  the  distinction  which  some  authorities 
pay  exists.  In  addition  to  the  authorities  already  cited,  we 
refer  to  State  v.  Philadelphia  etc.  R.  R.  Co.,  60  Md.  555; 
Northern  Central  Ry  Co.  v.  State,  54  Md.  113;  Baltimore  etc. 
R.  R.  Co.  V.  State,  54  Md.  655;  State  v.  Philadelphia  etc.  R.  R. 
Co.,  47  Md.  76;  Baltimore  etc.  R.  R.  Co.  v.  Schwindling,  101 
Pa.  St.  261;  47  Am.  Rep.  706.  As  the  case  ought  to  have 
been  taken  from  the  jury,  the  judgment  must  be  reversed 
without  awarding  a  new  trial. 
Judgment  reversed.  

Neglioencb  —  When  a  Question  op  Law.  —  Negligence  mnst  be  shown 
to  be  the  cause  of  the  injury:  Robinson.  \.  Flint  etc.  R.  R.  Co.,  79  Mich.  323; 
19  Am.  St.  Rep.  174;  Childrey  v.  Huntington,  34  W.  Va.  457.  The  burden 
of  proof  is  upon  him  who  alleges  negligence  to  show  that  such  negligence 
was  the  cause  of  the  injury:  Brownjield  v.  Hughes,  128  Pa.  St.  194;  15  Am. 
St.  Rep.  667,  and  note.  On  the  question  of  negligence,  when  to  be  deter- 
mined by  the  court,  see  extended  note  to  Tolman  v.  Syracuse  R.  R.  Co.,  50 
Am.  Rep.  653-656;  note  to  Snow  v.  Housatonic  R.  R.  Co.,  85  Am.  Dea  730; 
Franklin  v.  Harter,  127  lud.  446. 


Fresh  v.  CutTEE. 

[73  Makylasd,  87.] 

Slander.  —  Malice  is  the  Foundation  of  the  action  of  slander,  and  ia 
ordinarily  implied;  but  there  may  be  justification  from  the  occasion, 
and  when  this  appears,  the  words  must  be  proved  to  be  malicious  aa 
well  as  false. 

Slander. — JasTiFiCATioN  from  Occasion,  iu  actions  for  slander,  ariseg 
when  an  actionable  communication  is  made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty,  legal,  moral,  or  social,  if  made  to  a  party 
having  a  corresponding  interest  or  duty. 
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Slander  —  Character  of  Servant  — Presumption —  Privileged  Com- 
munication. —  When  a  master  gives  a  character  to  a  servant,  and  i» 
sued  therefor  in  slander,  it  is  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  character  was  given  without  malice;  and  to  support 
the  action,  it  must  be  proved  that  the  character  was  both  falsely  and 
maliciously  given;  and  though  as  given  it  is  antrae  in  fact,  the  master 
will  be  justified  by  the  occasion,  unless  it  is  shown  that  he  was  actuated 
by  malice,  and  knowingly  stated  what  was  false  and  injurious.  In  such 
case,  the  statement,  if  made  in  reponse  to  inquiry,  is  privileged,  and  if 
voluntarily  made,  is  nevertheless  privileged,  if  made  honestly,  fairly, 
and  without  malice. 

Slander — Privileged  Communication,  when  Question  of  Law  or  Fact. 
—  In  actions  for  slander,  it  is  a  question  for  the  court  whether  or  not 
the  statement  sued  upon,  if  made  in  good  faith  and  without  malice,  is 
privileged;  but  the  plaintifif  has  the  right,  notwithstanding  the  privi- 
leged character  of  the  communication,  to  go  to  the  jury,  if  there  is 
evidence  tending  to  show  actual  malice,  as  when  the  words  unreason- 
ably impute  crime,  or  the  occasion  of  their  utterance  is  such  as  to  indi- 
cate, by  its  unnecessary  publicity,  or  otherwise,  a  purpose  wrongfully 
to  defame  the  plaintiff. 

Slander  —  AcrioNABLK  Words  —  Privileged  Communication.  —  In  an 
action  for  slander  based  on  a  voluntary  communication  made  by  a 
former  master  to  an  existing  or  prospective  employer  of  the  former's 
discharged  servant,  that  the  latter  "  stole  as  good  as  two  hundred  dol- 
lars from  me,  and  I  want  my  money,"  if  the  proof  shows  that  the  com- 
manication  was  made  in  good  faith,  under  an  honest  belief  of  its  truth, 
and  a  conviction  of  duty  to  disclose  it,  it  is  privileged,  and  not  action- 
able; but  if  it  was  false,  and  was  maliciously  communicated,  without 
any  duty  tq  disclose  it,  it  is  not  privileged,  and  is  actionable. 

Slander  —  Measure  of  Damages  —  Ekroneous  Instructions. — In  an 
action  for  slander  based  on  a  volDntary  communication  claimed  by  the 
defense  to  be  privileged,  it  is  reversible  error  to  instruct  the  jury  that 
they  may  award  the  plaintiff  punitive  damages,  without  requiring  them 
to  find  the  existence  of  actual  malice,  and  to  consider  the  facts  in 
evidence  in  regard  to  the  occasion  of  the  communication,  the  motive 
which  inspired  it,  the  honesty,  good  faith,  and  belief  in  its  truth  in 
nttering  it. 

H.  H.  Keedy,  for  the  appellant. 

David  W.  Sloan,  for  the  appellee. 

McSherry,  J.  Jacob  Cutter  Bued  George  H.  Fresh  for 
defamatory  words  alleged  to  have  been  spoken  by  the  latter 
of  and  concerning  the  former.  Cutter  had  at  one  time  been 
an  employee  of  Fresh,  but  after  he  ceased  to  occupy  that  re- 
lation, and  had  entered,  or  was  about  to  enter,  the  service  of 
one  Allen,  Fresh,  of  his  own  accord,  and  without  solicitation 
or  inquiry  on  the  part  of  Allen,  said  to  Allen:  "He  [mean- 
ing the  plaintiff]  stole  as  good  as  two  hundred  dollars  from 
me,  and  I  want  the  money."  These  are  the  alleged  defama- 
tory words.     It  was  shown  by  the  evidence  that  several  per- 
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Bons  had  communicated  information  to  Fresh  which  induced 
him  to  believe  that  Cutter  had,  while  in  his  employment, 
stolen  from  him.  It  was  also  shown  that  when  he  learned 
that  his  neighbor  Allen  had  employed  Cutter,  he,  Fresh, 
honestly  believed  that  it  was  his  duty  to  inform  Allen  of 
what  he  knew  concerning  Cutter,  and  that  he  told  Allen 
these  .things  voluntarily,  and  without  being  requested,  hon- 
estly believing  it  was  a  duty  he  owed  to  his  neighbor,  and 
for  the  sole  purpose  of  putting  Allen  upon  his  guard.  He 
testified  that  he  had  not  been  actuated  by  malice  or  ill-will, 
and  that  he  had  never  had  any  bad  feeling  against  Cutter. 
There  was  some  evidence  that  the  words  complained  of  had 
been  spoken  by  Fresh  to  a  person  named  Click,  though  the 
latter  was  unable  to  state  whether  the  language  used  by  the 
defendant  was  "  took  "  or  "  stole." 

This  brief  outline  of  the  facts  is  sufficient  to  indicate  that 
the  principal  question  which  we  are  called  upon  to  decide 
on  this  appeal  is,  whether  the  statement  made  by  Fresh  to 
Allen,  under  the  circumstances  named,  was  a  privileged 
communication  or  not.  If  privileged,  all  the  authorities 
agree  in  holding  that  it  is  not  absolutely  or  unqualifiedly, 
but  only  conditionally,  so.  If  falsely  and  maliciously  made, 
it  would  be  actionable.  Malice  is  the  foundation  of  the  ac- 
tion, and  in  ordinary  cases  is  implied  from  the  slander;  but 
there  may  be  justification  from  the  occasion,  and  when  this 
appears,  an  exception  to  the  general  rule  arises,  and  the 
words  must  be  proved  to  be  malicious  as  well  as  false:  Beeler 
V.  Jackson,  64  Md.  593.  This  justification  from  the  occasion 
arises,  in  the  class  of  cases  now  being  considered,  when  a 
communication  is  "made  bona  fide  upon  any  subject-matter 
in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  if  made  to  a  party  having 
a  corresponding  interest  or  duty,"  although  the  communica- 
tion "contained  criminating  matter  which,  without  this  privi- 
lege, would  be  slanderous  and  actionable;  and  this  though 
the  duty  be  not  a  legal  one,  but  only  a  moral  or  social  duty 
of  imperfect  obligation  ":  Harrison  v.  Bush,  5  El.  &  B.  344. 
It  seems  to  be  generally  conceded,  as  falling  within  this 
principle,  that  where  a  master  gives  a  character  of  a  servant, 
unless  the  contrary  be  expressly  proved,  it  will  be  presumed 
that  the  character  was  given  without  malice;  and  the  plain- 
tiff, to  support  the  action,  must  prove  that  the  character  was 
both  falsely  and  maliciously  given;  and  although  the  state- 

AM.  St.  Rkp.,  Vol.  XXV.— 37 


S78  Fbesh  v.  Cutter.  [Maryland, 

Tuent  as  to  the  character  should  be  untrue  in  fact,  the  master 
will  be  held  justified  by  the  occasion,  unless  it  can  be  shown 
that  in  making  the  statement  he  was  actuated  by  a  mali- 
cious feeling,  and  knowingly  stated  what  was  untrue  and  in- 
jurious: Starkie  on  Slander  and  Libel,  253.  If,  under  the 
conditions  just  named,  the  statement  be  made  in  response  to 
an  inquiry,  it  would  undoubtedly  be  privileged:  Weatherston 
V.  Hawkins,  1  Terra  Rep.  110;  Child  v.  Affleck,  9  Barn.  &  C. 
403. 

But  in  the  case  at  bar  it  is  conceded  that  the  information 
was  given  by  the  appellent  to  Allen  voluntarily,  and  not  in 
response  to  any  inquiry  whatever,  and  this  is  supposed  to 
take  the  case  out  of  the  privilege.  It  is  not  perceived  why 
this  circumstance  should  make  any  difference,  if  the  party 
has  acted  honestly,  fairly,  and  without  malice;  though  when 
the  information  has  been  voluntarily  given,  this  fact,  it  has 
been  said,  may,  in  some  cases,  have  a  tendency  to  disclose 
the  motive  of  the  publisher  in  making  the  publication:  Town- 
shendon  Slander  and  Libel,  sec.  241.  Without  reviewing 
the  decided  cases,  it  may  be  said  that  the  weight  of  author- 
ity is  to  the  effect  that  the  mere  fact  of  the  communication 
being  voluntarily  made  does  not  necessarily  exclude  it  as  a 
non-privileged  communication;  for  a  publication  warranted 
by  an  occasion  apparently  beneficial  and  honest  is  not  action- 
able, in  the  absence  of  express  malice:  Starkie  on  Slander 
and  Libel,  253.  Or,  as  stated  in  Odgers  on  Slander  and 
Libel,  202,  "  if  it  were  found  that  I  wrote  systematically  to 
•every  one  to  whom  the  plaintifi"  applied  for  work,  the  jury 
^ould  probably  give  damages  against  me.  On  the  other 
hand,  if  B  was  an  intimate  friend  or  a  relation  of  mi.ie,  and 
there  was  no  other  evidence  of  malice  except  that  I  volun- 
teered the  information,  the  occasion  would  still  be  privi- 
leged ":  Rogers  v.  Clifton,  3  Bos.  &  P.  587;  Paitison  v.  Jones, 
8  Barn.  &  C.  586.  It  is  a  question  for  the  court,  whether  the 
statement,  if  made  in  good  faith  and  without  malice,  is  thus 
privileged.  But  the  plaintiff  has  the  right,  notwithstanding 
the  privileged  character  of  the  communication,  to  go  to  the 
Jury,  if  there  be  evidence  tending  to  show  actual  malice,  as 
when  the  words  unreasonably  impute  crime,  or  the  occasion 
of  their  utterance  is  such  as  to  indicate,  by  its  unnecessary 
publicity  or  otherwise,  a  purpose  wrongfully  to  defame  the 
plaintiff:  Dale  v.  Harris,  109  Mass.  196;  Brow  v.  Hathaway, 
13  Allen,  239;  Somervill  v.  Hawkins,  10  Com.  B.  583;  Gas- 
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sett  V.  Gilbert,  6  Gray,  94.  Or  malice  may  be  established  by 
showing  that  the  publication  contained  matter  not  relevant 
to  the  occasion:  Townshend  on  Slander  and  Libel,  sec.  245. 
Expressions  in  excess  of  what  the  occasion  warrants  do  not 
per  86  take  away  the  privilege,  but  such  excess  may  be  evi- 
dence of  malice:  Buckley  v.  Kiernan,  7  I.  R.  C.  L.  76;  Hotch- 
kis8  V.  Porter,  30  Conn.  414. 

It  follows  from  these  principles  that  if  the  communication 
made  to  Allen  was  made  in  good  faith,  without  malice,  in  the 
honest  belief  of  its  truth,  and  under  the  conviction  that  it 
was  a  duty  which  Fresh  owed  to  Allen  to  make  it,  the  words 
complained  of  would  not  be  actionable,  because  privileged, 
though  spoken  voluntarily.  It  is  equally  clear  that  if  the 
words  spoken  were  known  to  be  false  and  were  maliciously 
spoken,  or  were  voluntarily  spoken  to  one  to  whom  Fresh 
owed  no  duty  in  the  sense  heretofore  mentioned,  the  words 
would  be  actionable,  because  not  within  the  privilege. 

In  view  of  these  conclusions,  there  was  error  in  granting 
the  appellee's  first  and  second  instructions.  Those  instruc- 
tions are  as  follows,  viz.:  "The  plaintiflf  prays  the  court  to 
instruct  the  jury  that  if  they  shall  believe  from  the  evidence 
that  the  words  charged  in  the  declaration  were  spoken  of  and 
concerning  the  plaintiff  by  the  defendant,  in  the  presence  and 
hearing  of  other  persons  than  the  plaintiff,  then  the  plainti-ff 
is  entitled  to  recover  in  this  action."  2.  *'  That  if  the  jury 
shall  find  for  the  plaintiff,  they  may  award  such  damages  as 
they,  in  their  judgment,  shall  think  justified  by  all  the  cir- 
cumstances of  the  case,  not  only  for  the  purpose  of  giving 
compensation  for  the  injury  done  to  the  plaintiff,  but  also  for 
the  purpose  of  punishing  the  conduct  of  the  defendant." 

The  first  instruction  was  wrong  in  omitting  all  reference  to 
the  defense  of  privilege.  It  directed  the  jury  to  find  for  the 
plaintiff  if  they  believed  the  defendant  spoke  the  words  in 
the  presence  and  hearing  of  other  persons  than  the  plaintiff. 
Under  this  instruction  the  jury  were  required  to  return  a  ver- 
dict against  the  defendant,  even  though  they  were  satisfied 
that  the  words  were  spoken  to  Allen  alone,  in  good  faith, 
without  malice,  in  the  full  belief  of  their  truth,  and  under 
the  honest  conviction  that  Fresh  was  only  discharging  a  social 
duty  to  his  neighbor  in  making  the  communication.  This 
entirely  ignored  the  question  of  privilege,  which  was  the  only 
defense  relied  on  by  the  appellant.  The  second  instruction 
was  also  erroneous.     It  allowed  punitive  damages  to  be  recov- 
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ered,  even  though  the  jury  were  not  required  to  find  the  exist- 
ence of  actual  malice  on  the  part  of  the  appellant.  In  cases 
of  this  character  such  is  not  the  law.  If  the  occasion  brings 
the  words  within  a  qualified  privilege,  no  damages  can  be  re- 
covered at  all,  unless  the  plaintifi"  shows  that  actual  malice 
prompted  the  publication  or  utterance.  The  jury  should 
have  been  so  instructed,  but  they  were  permitted  not  merely 
to  assess  damages,  but  punitive  damages,  without  any  regard 
whatever  to  the  question  of  malice.  It  is  true,  these  instruc- 
tions were  taken  literally  from  the  case  of  Padgett  v.  Sweeting, 
65  Md.  404,  where  they  were  held  by  this  court  to  be  correct. 
But  that  case  was  widely  difierent  from  the  one  at  bar.  In 
the  former  there  was  no  question  of  privilege.  The  words,  as 
here,  were  actionable  per  se,  but  were  not,  as  in  this  case  it  is 
alleged,  spoken  on  any  occasion  which  justified  their  utter- 
ance. Under  the  conditions  in  Padgett's  case  the  instructions 
were  proper.  But  the  same  instructions  could  not  be  given 
in  a  case  like  the  one  before  us  now,  without  ignoring  all  the 
circunistances  admitted  in  evidence  respecting  the  occasion 
of  the  publication,  the  motive  which  inspired  it,  the  belief  of 
the  defendant  in  its  truth,  and  the  honesty  and  good  faith  of 
its  utterance. 

The  circuit  court  properly  rejected  the  appellant's  first  and 
third  prayers.  They  were  defective  in  several  particulars. 
The  first  one  omits  to  submit  to  the  jury  to  find  whether  th^ 
words  spoken  by  the  appellant  to  Allen  were  the  words  com- 
plained of,  and  it  forbids  a  recovery  at  all  if  the  communica- 
tion made  to  Allen,  whatever  it  was,  was  made  in  good  faith 
and  without  malice,  even  though  made  to  others  on  an  occa- 
sion not  privileged.  In  effect,  it  told  the  jury  if  the  evidence 
sustained  the  hypothesis  of  the  prayer  to  find  for  the  defend- 
ant, notwithstanding  the  evidence  before  them  respecting  the 
statements  made  to  the  witness  Click.  The  third  prayer, 
after  submitting  to  the  jury  to  find  the  good  faith,  honest  be- 
lief, sense  of  duty,  and  want  of  malice  on  the  part  of  the 
appellant,  concluded  thus:  "  Then  the  verdict  of  the  jury  on 
account  of  the  said  communication  to  said  Allen  must  be  for 
the  defendant."  The  declaration  alleges  that  the  words  were 
spoken  to  divers  good  and  worthy  citizens  of  the  state.  There 
was  some  evidence,  as  we  have  already  stated,  tending  to 
show  that  Click  was  one  of  these  persons;  and  the  legal  sufl&- 
ciency  of  that  evidence  was  not  brought  into  question  by  a 
prayer  for  instructions.     If  the  jury  believed  it  and  founded 
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a  verdict  upon  it,  they  would  have  been  required,  had  this 
prayer  been  granted,  to  declare  specifically  that  they  found, 
under  this  prayer,  for  the  defendant  as  to  the  words  spoken 
to.  Allen,  and  for  the  plaintiff  as  to  the  same  words  spoken  to 
Click.  The  conclusion  of  the  prayer  was  misleading,  and 
calculated  to  confuse  the  jury.  Whilst  it  is  true  that  the 
words  spoken  would  not  be  actionable  under  certain  condi- 
tions when  spoken  to  Allen,  and  would  be  actionable  in  the 
absence  of  those  conditions  when  spoken  to  Click,  all  that  the 
court  could  properly  do  in  such  a  case  would  be  to  submit 
hypothetically  to  the  jury  the  finding  of  facts  which  created 
the  privilege  in  the  one  instance,  and  the  opposite  facts  which 
destroyed  it  in  the  other,  and  to  define  to  the  jury  the  legal 
conclusions  arising  from  those  difi'erent  hypotheses.  A  spe- 
cific instruction  to  find  for  the  defendant  as  to  one  of  these 
hypotheses,  without  any  reference  whatever  to  the  other,  would 
have  been  misleading. 

The  appellant  pleaded  specially  the  privileged  character  of 
the  communication,  and  the  appellee  demurred  to  the  pleas. 
The  court  sustained  the  demurrer,  and  in  this  we  think  no 
error  is  to  be  found.  The  pleas  were  too  general:  Odgers  on 
Slander  and  Libel,  644,  645. 

The  third  prayer  of  the  appellee  merely  defined  the  mean- 
ing of  the  term  "  malice,"  and  was  free  from  objection. 

For  the  error  indicated  in  granting  the  appellee's  first  and 
Bscond  prayers,  the  judgment  must  be  reversed,  and  a  new 
trial  must  be  awarded.  

'  Slandbr  —  Maliob  —  Whkn  must  be  Proved. — Malice  is  not  implied 
in  cases  of  confidential  communications,  but  must  be  proved  by  extrinsic 
•vidence:  Noti  v.  Stoddard,  38  Vt.  25;  88  Am.  Deo.  633,  and  note.  Malice 
is  an  essential  to  a  cause  of  action  for  slaader.  It  is  generally  implied  by 
law,  but  when  words  are  spoken  under  circumstances  which  show  a  good 
motive,  and  are  spoken  bona  fde,  malice  must  be  shown:  Faris  v.  Starke, 
9  Dana,  128;  33  Am.  Dec.  536;  Bradley  v.  Hiath,  12  Pick.  163;  22  Am.  Dec. 
418;  contra,  Brueshaber  v.  Hertling,  78  Wis.  498. 

Slandeb  —  JusTiFiCATiOK.  —  A  plea  of  justification  in  slander  need  not 
justify  the  colloquium.  It  is  sufficient  to  justify  the  words  which  constitute 
the  slander:  Nott  v.  Stoddard,  38  Vt.  25;  88  Am.  Dec.  633. 

Slandeb  —  Privileged  Communication,  whether  a  Question  of  Law 
•B  Fact.  —  Whether  a  privileged  communication  is  slanderous  is  a  matter 
of  law,  see  Byama  v.  CoUiiia,  111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and  note; 
JelUaon  v.  Ooodwin,  43  Me.  287;  69  Am.  Deo.  62,  and  note;  Oreenvoood  t. 
Cobbey,  26  Neb.  449. 
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BoLGiANO  V.  Gilbert  Look  Company. 

[73  Maryland,  132.] 
WiTKKSa  —  NON-RESIDBNT  —  EXEMPTION    FROM    SeKVICE    OF    PROCESS.  —  A 

resident  of  one  state  who  comes  into  another  as  a  witness  in  a  cause 
pending  there  is  exempt  from  the  service  of  process  for  the  commence- 
ment of  a  civil  action  against  him  in  the  latter  state,  and  the  privilege 
protects  him  in  staying  and  returning,  provided  he  acts  bona  Jide,  and 
without  unreasonable  delay. 

Alfred  J.  Carry  for  the  appellant. 

M.  R.  Walter^  for  the  appellees. 

Miller,  J.  Thomas  P.  Bolgiano  filed  a  bill  in  the  circuit 
court  of  Baltimore  City  against  the  Gilbert  Lock  Company, 
and  G.  M.  Lance,  its  secretary,  for  the  specific  execution  of  a 
contract,  alleged  to  have  been  made  by  the  complainant  with 
said  Lance,  acting  as  the  agent  for  said  company.  The  sub- 
poena against  the  defendants  was  duly  issued,  and  the  sheriflf 
returned  the  same,  "  Summoned  the  Gilbert  Lock  Company 
by  service  on  G.  M.  Lance,  secretary;  also  summoned  G. 
M.  Lance."  When  this  return  was  made,  the  company 
and  Lance  filed  a  petition  to  the  court  alleging,  —  1.  That 
the  Gilbert  Lock  Company  is  a  body  corporate,  duly  incorpo- 
rated under  the  laws  of  New  Jersey,  and  doing  business  in 
that  state,  jjind  is  a  foreign  corporation,  not  having  an  office 
or  agent  in  the  state  of  Maryland;  2.  That  Lance  is  a  resident 
of  the  state  of  New  Jersey,  and  not  a  resident  of  the  state  of 
Maryland;  3.  That  Lance  was  present  in  the  city  of  Balti- 
more on  the  28th  of  March,  1890  (the  day  the  subpoena  was 
issued),  attending  as  a  witness  the  trial  of  a  certain  cause  in 
the  superior  court  of  said  city,  in  which  the  Gilbert  Lock 
Company  was  plaintiff  and  a  certain  Gilbert  C.  Bolgiano  was 
defendant,  and  that  while  he  was  in  attendance  as  such  wit- 
ness, and  was  within  the  state  of  Maryland  for  that  and  no 
other  purpose,  the  summons  was  served  upon  him  as  an  indi- 
vidual, and  as  an  officer  of  said  company.  The  petitioners 
therefore  aver  that  this  service  was  illegally  made  upon  Lance, 
in  violation  of  his  rights  and  privileges  as  a  witness,  and  is 
null  and  void,  and  they  pray  for  an  order  quashing  the  writ, 
and  the  return  thereon.  There  was  a  demurrer  to  this  peti- 
tion, which  the  court  overruled;  and  from  the  order  overrul- 
ing this  demurrer  this  appeal  is  taken. 

A  witness  is  protected    from  arrest  on   any  civil  process 
while  going  to  the  place  of  trial,  while  attending  there  for  the 
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purpose  of  the  cause,  and  while  returning  home,  —  Eundo,  mo- 
rando,  et  redeundo, — and  it  matters  not  whether  he  attends 
voluntarily  or  by  compulsion:  2  Taylor's  Ev.,  sec.  1139;  1 
Greenl.  Ev.,  sec.  316;  1  Wharton's  Ev.,  sec.  389.  The  rule 
stated  in  these  terms  is  of  almost  universal  application^ 
whether  the  privilege  be  regarded  as  a  personal  one  to  the 
witness  or  the  privilege  of  the  court.  But  does  it  protect  a 
witness  or  a  party  from  service  of  a  summons,  in  order  to 
secure  his  appearance  to  an  ordinary  civil  suit?  On  this 
question  there  has  been  some  conflict  of  decision.  The  ten- 
dency, however,  of  the  courts  in  this  country  is  to  enlarge  the- 
privilege,  and  afford  full  protection  to  suitors  and  witnesses- 
frora  all  forms  of  process  of  a  civil  nature  during  their  at- 
tendance before  any  judicial  tribunal,  and  for  a  reasonable- 
time  in  going  and  returning;  an?l  we  think  the  decided  weight 
of  authority  has  extended  the  privilege  so  far,  at  least,  as  to 
exempt  a  resident  of  another  state,  who  comes  into  this  state 
as  a  witness  to  give  evidence  in  a  cause  here,  from  service  of 
process  for  the  commencement  of  a  civil  action  against  him 
in  this  state,  and  that  the  privilege  protects  him  in  staying 
and  returning,  provided  he  acts  bona  fide  and  without  unrea- 
sonable delay.  The  cases  bearing  upon  this  subject  have  with 
commendable  zeal  and  industry  been  collected  by  counsel  on 
both  sides,  and  appear  in  their  respective  briefs.  We  refer 
to  Person  v.  Grier,  66  N.  Y.  124;  23  Am.  Rep.  35;  Matthews 
V.  Tufts,  87  N.  Y.  568;  Dungan  v.  Miller,  37  N.  J.  L.  182; 
Massey  v.  Colville,  45  N.  J.  L.  119;  46  Am.  Rep.  754;  Miles  v. 
McCuUough,  1  Binn.  77;  Huddeson  v.  Prizer,  9  Phila.  65;  Wil- 
son V.  Donaldson,  117  Ind.  356;  10  Am.  St.  Rep.  48;  Mitchell  v, 
Huron  Circuit  Judge,  53  Mich.  541;  Sherman  v.  Gundlach,  37 
Minn.  118;  First  National  Bank  v.  Ames,  39  Minn.  179;  Palmer 
V.  Rowan,  21  Neb.  452;  59  Am.  Rep.  844;  Rorer  on  Interstate 
Law,  26.  To  the  same  effect  are  the  decisions  in  the  federal 
courts:  Atchison  v.  Morris,  11  Fed.  Rep.  582;  Small  v.  Mont- 
gomery,  23  Fed.  Rep.  707;  Kauffman  v.  Kennedy,  25  Fed.  Rep. 
785.  Many  other  cases,  both  in  state  and  federal  courts,  tO' 
the  same  effect  could  be  cited,  but  we  deem  it  unnecessary. 
The  reason  for  the  exemption  is  placed  by  the  New  York 
court  of  appeals,  and  by  Judge  Cooley  in  the  Michigan  case, 
on  the  ground  of  public  policy  and  the  due  administration  of 
justice,  and  there  we  are  content  to  rest  it. 
Order  afl&rmed,  and  cause  remanded. 


684  Stansbury  v.  Hubneb.  [Maryland, 

Witness  —  Exemption  fbom  Service  or  Process.  —  A  resident  of  an- 
other state  who  goes  into  the  state  of  Indiana  to  testify  as  a  witness  in  an 
action  in  which  he  is  a  party  cannot  be  legally  served  with  a  summons  at 
the  suit  of  the  party  plaintiff  in  the  action  he  goes  to  defend:  Wilson  v.  Don- 
aldson,  117  Ind.  356;  10  Am.  St.  Rep.  48,  and  note.  One  charged  with  an 
offense  in  another  county  than  his  residence,  and  is  discharged,  is  privileged 
from  civil  suit  in  that  county  until  a  reasonable  time  to  enable  him  to  return 
home:  Palmer  v.  Rowan,  81  Neb.  452;  69  Am.  Rep.  844,  and  note;  Smith  r. 
Jones,  76  Me.  138;  49  Am.  Rep.  598.  See  extended  note  to  In  re  Healey,  38 
Am.  Rep.  717-722;  MuVieam  v.  Preaa  etc.  Co.,  53  N.  J.  L.  153. 


Stansbury  v.  Hubner. 

[73  Mabyland,  228.] 
Wills  —  Effect  of  Condition  Resrraininq  Alienation.  —  Where  land 
is  devised  to  one,  "  and  the  heirs  of  his  body,  so  long  as  they  hold  and 
till  the  same,"  the  condition  in  the  devise  is  void,  as  an  attempt  to  re« 
strain  alienation,  and  the  devisees  take  an  absolute  estate  freed  of  the 
condition. 

W.  Frank  Mitchell  and  George  Yellott,  for  the  appellant. 

George  Whitelock  and  Samitel  D.  Schmucker,  for  the  appel- 
lees. 

Irving,  J.  This  is  a  bill  in  equity,  upon  a  case  stated,  to 
procure  the  specific  performance  of  a  contract  for  the  sale 
of  land.  The  purchaser  refused  to  comply,  on  account  of  a 
supposed  defect  in  the  vendor's  title.  The  appellant  claims 
title  under  the  will  of  her  husband,  Thomas  Stansbury  (the 
younger),  who  was  devisee  of  the  property  now  involved, 
under  the  will  of  Thomas  Stansbury,  Sen.,  made  in  November, 
1816.  The  will  of  Thomas  Stansbury  (the  younger),  hus- 
band of  the  appellant,  was  made  the  31st  of  March,  1856. 

The  clause  of  the  will  of  Thomas  Stansbury,  Sen.,  which 
gives  rise  to  this  suit  is  as  follows:  "  I  give  and  bequeath 
unto  Deborah  Stansbury  and  Anne  Powell,  my  daughters,  all 
that  tract  of  land  whereon  I  now  live,  called  '  Daniel's  Gift,' 
together  with  'Cuss  Lot'  and  'Tracy's  Park,'  during  their 
natural  life,  and  at  their  decease,  the  above  three  tracts  of 
land  mentioned  above  I  will  and  give  unto  my  grandson 
Thomas  Stansbury,  son  of  ray  son  John,  excepting  the  parts 
hereafter  bequeathed  to  him,  and  the  heirs  of  his  body,  so  long 
as  they  hold  and  till  the  same;  should  he  die  without  heirs 
of  his  body,  my  will  and  desire  is,  that  my  grandson  Thomas 
Taylor  should  have  it,  him,  his  heirs,  forever;  and  if  Thomas 
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should  die  without  an  heir,  then  the  aforementioned  land  to 
fall  unto  my  grandson  James  Taylor,  to  him,  his  heirs  and 
assigns  forever." 

The  question  in  the  case  arises  on  the  construction  and 
effect  of  the  words  "so  long  as  they  hold  and  till  the  same," 
which  follow  the  words  "  to  the  heirs  of  his  body." 

This  devise  was  of  an  estate-tail  general  to  Thomas  Stans- 
bury, Jr.,  and  the  only  contention  is  as  to  the  operation  of  the 
words  which  follow  the  limitation  of  the  estate  to  the  heirs  of 
Thomas  Stansbury's  body.  By  regular  conveyances  in  which 
all  parties  interested  united,  this  estate-tail  was,  on  the  14th 
of  August,  1817,  docked,  and  turned  into  a  fee  in  Thomas 
Stansbury,  Jr.  The  life  tenants  are  all  dead,  and  Thomas 
Stansbury,  Jr.,  died  in  1857,  leaving  an  heir  of  his  body,  who 
is  now  dead;  but  by  his  will  dated  as  hereinbefore  stated,  he 
gave  all  his  property  of  every  kind  to  his  wife,  the  appellant, 
who  has  continuously  held  and  tilled  the  same  ever  since  her 
husband's  death.  The  contract  under  which  she  agreed  to 
sell  to  the  appellees  was  dated  May  28,  1890.  These  facts 
are  all  a  part  of  the  case  stated  in  the  record. 

There  can  be  no  doubt  that  the  testator  intended  to  give  the 
property  to  his  grandson  Thomas  Stansbury  and  the  heirs  of 
his  body,  so  long  as  he  had  any,  for  there  is  no  effort  to  devise 
over,  except  on  failure  of  such  heirs.  The  devise  over  was 
bad  for  want  of  proper  restriction  of  such  failure;  and  wo 
only  advert  to  it  for  the  purpose  of  noting  the  fact  that  there 
was  no  attempt  to  devise  over  to  take  effect  because  of  failure 
to  hold  and  till  the  land,  but  only  on  failure  of  heirs  of  the 
body. 

It  was  a  condition  subsequent  which  was  attempted  to  be 
imposed  on  the  devisee  and  the  heirs  of  his  body;  and  that 
condition  was,  in  our  opinion,  wholly  inoperative  and  void. 
It  was  an  attempt  to  do  that  which  },he  law  will  not  permit  to 
be  done.  He  undertakes  to  prescribe  the  way  in  which  the 
property  was  to  be  enjoyed  by  the  holders  thereof,  as  his 
devisees  in  fee-tail,  which  estate,  by  the  docking  of  the  entail, 
has  become  a  fee;  and  which  estate,  by  force  of  the  act  of  1820, 
would  have  descended  as  a  fee  even  without  the  docking  con- 
veyances. For  some  reason  not  disclosed,  but  possibly  with 
the  hope  of  promoting  thrift  and  preventing  the  squandering 
of  the  estate,  the  testator  tries  to  prevent  their  failure  to  cul- 
tivate the  land,  and  endeavors  to  insure  its  being  kept  in  the 
family,  by  making  its  retention  a  condition  of  continuing  to 
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hold  it.  The  devise  is  to  the  grandson,  "  and  the  heirs  of  his 
body,  so  long  as  they  hold  and  till  the  same."  Manifestly  it  is 
a  condition  the  testator  designed  should  follow  the  land  into 
the  hands  of  the  successive  takers  as  heirs  of  the  body  of  the 
devisee.  To  "hold,"  in  that  connection,  must  mean  "to  retain,"' 
"to  keep."  These  are  meanings  assigned  to  the  word  in 
Worcester's  Dictionary,  and  are  the  only  meanings  which 
make  sense  in  that  connection. 

In  Anderson's  Dictionary  of  Law,  as  relating  to  land,  it  is 
said  to  embrace  the  idea  "  of  actual  possession."  The  same 
authority  says  that,  in  the  habendum  clause  of  a  deed  "  to 
have  and  to  hold,"  etc.,  the  word  "to  hold  "  includes  the  two* 
fold  idea  of  actual  possession  of  the  thing  and  being  invested 
with  the  legal  title.  The  definition  in  Burrill's  Law  Diction- 
ary of  the  word  "  hold  "  is  to  the  same  efiect.  In  Leazure  v. 
Hillegas^  7  Serg.  &  R.  320,  it  has  the  meaning  of  "  retain." 
It  would  seem,  therefore,  to  be  a  plain  attempt  to  restrain 
alienation,  which  is  void  as  against  public  policy. 

"Conditions  are  not  sustained  when  they  are  repugnant  to 
the  nature  of  the  estate  granted,  or  infringe  upon  the  essential 
enjoyment  and  independent  rights  of  property,  and  tend 
manifestly  to  public  inconvenience.  A  condition  annexed  to 
a  conveyance  in  fee,  or  by  devise,  that  the  purchaser  or  devisee 
should  not  alien,  is  unlawful  and  void ":  4  Kent's  Com. 
143,  144;  5  Vin.  Abr.,  p.  103,  pi.  22;  Gleasonv.  Fayerweather,  4 
Gray,  348.  The  condition  under  consideration  more  clearly 
indicates  a  design  to  restrain  the  alienation  of  the  estate 
devised  than  the  language  of  the  will  in  Newkerk  v.  Newkerk, 
2  Caines,  346,  where  the'  devise  was  to  persons  "  in  case  the 
same  continue  to  inhabit  the  town  of  Hurley,  otherwise  not." 
In  this  last-mentioned  case  the  court  held  that  it  was  in 
restraint  of  alienation,  and  consequently  void.  The  pro  forma 
decree  dismissing  plaintiffs'  bill  will  be  reversed,  and  the 
cause  will  be  remanded,  that  a  decree  may  pass  for  the  spe- 
cific performance  of  the  contract  of  saTfe  set  up. 

Decree  reversed  and  cause  remanded. 


Devisb  —  Effect  of  Condition  in  Restraint  of  Alienation. — A 
devise  by  a  husband  to  his  wife  of  his  estate,  in  trust  for  the  benefit  of  herself 
and  child,  with  the  power  of  alienation  taken  away,  creates  a  life  estate  ia 
the  widow  for  the  use  of  herself  and  child,  and  the  child  takes  the  remainder 
in  fee  at  the  death  of  the  mother:  Koenig  v.  Kraft,  87  Ky.  95;  12  Am.  St. 
Rep.  463,  and  note.  See  extended  note  to  Smith  v.  Towers,  9  Am.  St.  Rep. 
404^08.     Where  there  is  a  devise  of  a  life  estate,  the  power  of  the  devise» 
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to  alienate  it  cannot  be  restricted  by  subsequent  provisions  in  tbe  will :  Mc- 
Gormick  etc.  Machine  Co.  v.  Gates,  75  Iowa,  .343.  See  Baylor  v.  Balch,  34  W. 
Va.  438,  for  an  instance  of  a  devise  in  which  the  devisee  took  a  fee-simple  ia 
the  property  devised,  notwithstanding  an  attempted  limitation  upon  hi» 
power  of  sale. 


Trageser  V.  Gray. 

[73  Maryland,  260.] 

P'   JCE   POWKR  —  RBOtTLATION   OF    SaLB  OF  InTOXICATIKO    LIQUOR8  —  CJoif- 

STITCTIONAL  Law.  —  A  statute  providing  that  no  license  for  the  sale  ©f 
intoxicating  liquors  by  retail  shall  be  granted,  except  to  citizens  of  th& 
United  States  of  temperate  habits  and  good  moral  character,  is  a  valid 
exercise  of  the  police  power  of  the  state  as  to  both  citizens  and  aliens, 
and  is  not  in  conflict  with  the  fourteenth  amendment  to  the  United 
States  constitution,  providing  that  "no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

Joseph  D.  Heuisler  and  Frederick  C.  Cool,  for  the  appellant. 

William  S.  Bryan,  Jr.,  for  the  appellee. 

Bryan,  J.  The  act  of  1890,  chapter  343,  prescribed  a  new 
system  for  the  regulation  of  the  sale  of  intoxicating  liquors  in 
the  city  of  Baltimore.  A  board  was  established,  consisting 
of  three  commissioners,  invested  with  a  power  of  granting 
licenses  to  sell  these  liquors  by  retail.  Every  one  applying 
for  such  license  was  obliged  to  file  his  petition  with  the  board» 
Betting  forth  a  number  of  statements  tending  to  show  that  he 
was  a  fit  person  to  be  licensed.  It  was  required  to  be  verified 
by  his  own  affidavit,  and  also  to  be  sustained  by  a  certificate 
of  at  least  ten  respectable  persons,  declaring  that  they  were 
acquainted  with  the  petitioner,  and  that  they  had  good  reason 
to  believe  that  all  the  statements  of  the  petition  were  true^ 
and  that  they  therefore  prayed,  that  the  license  should  be 
issued  to  him.  Provision  was  also  made  for  giving  ex- 
tended notification  of  the  petition,  by  advertisement  in  two 
newspapers  of  general  circulation  in  the  city,  and  also  for  the 
public  hearing  of  this  petition,  and  the  petition  of  other  per- 
sons in  favor  of  granting  the  license,  and  also  remonstrances 
against  granting  it.  It  was  further  provided  that  licenses  to 
sell  by  retail  should  be  granted  only  to  citizens  of  the  United 
States  of  temperate  habits  and  good  moral  character.  A 
number  of  other  regulations  were  made,  which  it  is  not  now 
necessary  to  state;  but  they  all  show  extreme  and  anxioua 
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solicitude  on  the  part  of  the  legislature  to  diminish  the  evili 
arising  from  the  excessive  use  of  ardent  spirits.  If  th& 
•commissioners  should  grant  the  license,  the  applicant  wap, 
required  to  pay  to  the  clerk  of  the  court  of  common  pleas 
$250;  and  thereupon  it  became  the  duty  of  the  said  clerk  to 
issue  it. 

Trageser,  a  native  of  Prussia,  and  not  a  naturalized  citizen 
of  the  United  States,  instituted  this  proceeding  for  the  pur- 
pose of  testing  the  validity  of  this  law.  He  contends  that 
the  law  is  null  and  void,  and  that  he  has  a  right  to  obtain  a 
license  under  the  law  which  was  in  force  before  this  statute 
was  passed.  He  accordingly  applied  to  John  T.  Gray,  the 
clerk  of  the  court  of  common  pleas,  for  a  license  to  sell  spirit- 
uous liquors  by  retail,  and  offered  to  pay  him  the  sum  of  fifty 
■dollars,  which  was  the  license  f6e  under  the  former  law.  The 
clerk  refused  to  issue  the  license,  and  thereupon  Trageser  filed 
a  petition  in  Baltimore  city  court  for  a  writ  of  mandamus  to 
compel  the  issue.  After  answer  and  demurrer  thereto,  the 
city  court  dismissed  his  petition.  The  case  is  brought  to  this 
court  by  petition  in  the  nature  of  a  writ  of  error,  and  the  sole 
question  presented  is,  whether  the  statute  is  a  valid  and  con- 
stitutional enactment. 

Under  every  system  of  government  there  must  be  power  in 
some  of  its  departments  to  provide  for  the  regulation  of  the 
internal  aflfairs  of  the  state.  Public  morals,  public  health, 
public  order,  peace,  and  tranquillity  are  objects  of  cardinal 
importance  to  the  well-being  of  society.  Without  the  power 
to  protect  and  preserve  these  interests,  civilized  governments 
could  not  exist.  The  limits  and  extent  of  this  power  are  some- 
what vague  and  undefined.  Private  interests  are  frequently 
found  in  opposition  to  the  public  good,  and  cases  may  doubtless 
occur  in  which  it  will  be  a  matter  of  great  difiiculty  and  deli- 
cacy to  settle  with  justice  their  conflicting  pretensions.  But 
it  is  not  necessary  to  decide  such  questions  until  they  arise. 
The  merits  of  the  present  controversy  will  be  ascertained  by 
the  application  of  sound  principles,  under  the  guidance  of 
authoritative  adjudications.  The  habit  of  drunkenness,  and 
the  evils  attendant  upon  it,  have  always  received  a  consid- 
erable degree  of  attention  from  the  law-making  power.  And 
■when  we  consider  the  poverty,  misery,  ruin,  and  wretched- 
ness which  intoxication  entails  upon  its  unhappy  victims, 
and  the  unspeakable  woes  which  must  be  endured  by  helpless 
und  innocent  beings  dependent  upon  thent,  and  also  the  fre- 
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quent  crimes  and  disorders  produced  by  the  same  cause,  we 
may  measure  in  some  degree  the  necessity  for  a  legislative 
remedy,  if  one  can  be  found.  Every  consideration  connected 
with  the  public  welfare  imperatively  demands  it.  It  is  a 
duty  which  the  legislature  cannot  evade.  Their  power  over 
the  whole  subject  under  the  constitution  of  this  state  cannot 
at  this  day  be  questioned.  They  may  prohibit  the  sale  of 
spirituous  liquors  entirely  if  they  see  fit  to  do  so;  or  they  may 
restrict  it  in  any  manner  which  their  discretion  may  dictate. 
No  one  can  claim,  as  a  right,  the  power  to  sell,  either  at  any 
time,  or  at  any  place,  or  in  any  quantity.  If  he  is  allowed  to 
sell  under  any  circumstances,  it  is  simply  by  the  free  permis- 
sion of  the  legislature,  and  on  such  terms  as  it  sees  fit  to 
impose.  In  the  law  which  we  are  now  considering,  the  legis- 
lature hedged  around  this  traffic  with  such  safeguards  as 
were  deemed  advisable  for  the  purpose  of  protecting  the  pub- 
lic interest.  It  was  an  efiFort  to  restrict  the  licenses  to  such 
persons  as  would  not  abuse  the  privilege  conferred;  to  this 
end  the  applicant  was  required  to  establish  his  fitness  for  the 
privilege  by  abundant  testimony,  and  to  promise,  under  oath, 
that  he  would  not  permit  on  his  premises  certain  violations 
of  the  law  which  have  frequently  been  associated  with  the 
traffic,  and  which  have  caused  great  scandal,  immorality,  and 
disorder.  And  by  section  653  j,  it  was  enacted  that  the 
license  should  be  refused  in  all  cases  whenever,  in  the  opin- 
ion of  the  said  board,  such  license  is  not  necessary  for  the 
accommodation  of  the  public,  or  the  petitioner  or  petitioners 
is  or  are  not  fit  persons  to  whom  such  license  should  be 
granted;  and  if  sufficient  cause  shall  at  any  time  be  shown, 
or  proof  be  made  to  the  said  board  that  the  party  licensed 
was  guilty  of  any  fraud  in  procuring  such  license,  or  has  vio- 
lated any  law  of  the  state  relating  to  the  sales  of  intoxicating 
liquor,  the  said  board  shall,  after  giving  notice  to  the  person  so 
licensed,  revoke  said  license;  and  the  criminal  court  <Jf  the  city 
may  in  like  manner  revoke  said  license,  if  the  party  should 
be  convicted  before  it  of  any  such  violation."  It  was  thought 
proper  to  confine  the  license  to  citizens  of  the  United  States 
of  temperate  habits  and  good  moral  character.  The  privilege 
is  very  liable  to  be  abused,  and  abuses  would  produce  great 
public  detriment.  It  therefore  seemed  wise  to  the  legislature 
to  confer  it  only  on  those  who,  being  natives  of  the  country, 
might  reasonably  be  supposed  to  have  a  regard  for  its  wel- 
fare; or  who,  not  being  natives,  had,  as  required  by  the  nat- 
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uralization  law,  proven  by  credible  testimony  before  a  court 
of  justice  that  they  were  attached  to  the  principles  of  the 
constitution  of  the  United  States,  and  were  well  disposed  to 
their  good  order  and  happiness.  It  was  certainly  the  function 
of  the  law-making  department  to  exercise  its  judgment  on 
this  question,  and  this  court  has  no  right  to  criticise  its  con- 
clusion. We  do  not  think  that  this  law  is,  in  any  manner, 
in  conflict  with  the  constitution  of  this  state. 

We  regard  it  as  included  "  in  that  immense  mass  of  legisla- 
tion which  embraces  everything  within  the  territory  of  a  state 
not  surrendered  to  the  general  government":  Gibbons  v.  Og- 
den,  9  Wheat.  203.  It  has  been  uniformly  held  in  all  courts 
that  no  clause  in  the  federal  constitution  interferes  with  the 
power  of  the  states  to  promote  and  protect  the  public  health, 
peace,  morals,  and  good  order  within  their  respective  limits. 
In  Kidd  v.  Pearson,  128  U.  S.  1,  the  supreme  court  decided 
that  a  state  has  the  right  to  prohibit  or  restrict  the  manufacture 
of  intoxicating  liquors  within  its  limits,  to  prohibit  all  sale 
and  traffic  in  them,  and  to  inflict  penalties  for  such  manu- 
facture and  sale.  We  quote  a  passage  relating  to  the  manu- 
facture, and  necessarily  it  is  equally  applicable  to  sales:  "We 
have  seen  that  whether  a  state,  in  the  exercise  of  its  undis- 
puted power  of  local  administration,  can  enact  a  statute  pro- 
hibiting within  its  limits  the  manufacture  of  intoxicating 
liquors,  except  for  certain  purposes,  is  not  any  longer  an  open 
question  before  this  court."  And  it  was  further  said  that  this 
power  of  local  administration,  usually  called  the  police  power, 
was  as  broad  and  plenary  as  the  taxing  power.  It  is,  how- 
ever, maintained  by  the  appellant  that,  although  this  statute 
was  passed  apparently  for  the  purpose  of  exercising  this 
power,  yet  it  is  in  conflict  with  the  Fourteenth  Amendment, 
because  it  denies  to  persons  not  citizens  of  the  United  States 
the  right  to  obtain  licenses  to  retail  liquor,  and  thereby  makes 
an  unconstitutional  discrimination  against  them.  The  sec- 
tion of  the  amendment  supposed  to  be  involved  is  in  these 
words:  "  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws." 
It  cannot  be  said  that  any  man,  alien  or  citizen,  has  a  nat- 
ural right  to  retail  intoxicating  liquor.  According  to  Barte- 
meyer  v.  Iowa,  18  Wall.  129,  it  is  not  one  of  the  privileges  and 
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immunities  of  citizens  of  the  United  States.  In  Mugler  v. 
Kansas,  123  U.  S.  623,  it  was  said  that  "  such  a  right  did  not 
inhere  in  citizenship,"  and  that  it  could  not  be  said  that  gov- 
ernment interfered  with  or  impaired  any  one's  constitutional 
rights  of  liberty  or  property,  when  it  prohibited  the  manufac- 
ture and  sale  of  intoxicating  drinks.  And  it  was  held  that 
this  prohibition  might  be  made,  although  it  would  destroy  or 
greatly  diminish  the  value  of  manufactories  which  had  been 
erected  when  it  was  lawful  to  engage  in  such  business.  In 
Kidd  V.  Pearson,  128  U.  S.  1,  a  statute  of  Iowa  prohibited  the 
the  manufacture  or  sale  of  intoxicating  liquors  except  for 
mechanical,  medicinal,  culinary,  and  sacramental  purposes; 
but  any  citizen  of  the  state  was  permitted  to  manufacture  or 
buy  and  sell  for  these  purposes,  except  hotel-keepers,  keepers 
of  saloons,  eating-houses,  grocery-keepers,  and  confectioners. 
The  supreme  court  decided  that  the  statute  did  not  in  any 
way  contravene  any  provision  of  the  Fourteenth  Amendment. 
"We  see  that  the  privilege  granted  was  confined  to  citizens  of 
the  state,  and  that  there  was  a  discrimination  against  five 
classes  of  these  citizens.  But  in  truth  the  valid  exercise  of 
the  police  power  does  not  depend  on  any  question  of  discrim- 
ination for  or  against  particular  persons  or  classes  of  persons. 
It  is  confided  to  the  wisdom  of  the  legislature  to  make  such 
application  of  it  as  the  public  welfare  may  require.  In  the 
case  of  occupations  which  may  become  injurious  to  the  com- 
munity they  may  prohibit  them  altogether,  or  they  may  per- 
mit them  only  in  certain  localities,  and  on  certain  terms,  and 
under  certain  restrictions,  or  they  may  grant  the  privilege  of 
pursuing  them  to  some  persons  and  deny  it  to  others.  Indi- 
vidual interests  are  not  all  considered  in  the  exercise  of  this 
power.  They  must  yield  when  they  are  in  opposition  to  the 
public  good.  And  the  legislature  is  to  determine  what  meas- 
ures will  best  promote  the  public  good  in  dealing  with  these 
matters.  In  Mugler  v.  Kansas,  123  U.  S.  623,  it  was  said  that 
it  was  not  to  be  supposed  that  the  Fourteenth  Amendment 
was  intended  to  impose  restraints  on  the  exercise  of  the  police 
power  by  the  states.  It  was  also  said  that  a  state  could  not, 
by  any  contract,  limit  its  exercise  of  this  power  where  the 
public  health  and  the  public  morals  would  be  prejudiced; 
and  a  case  was  cited  with  approval  {Stone  v.  Mississipi,  101 
U.  S.  814),  where  a  charier  to  conduct  a  lottery  had  been 
granted  to  a  private  corporation  for  a  large  moneyed  con- 
sideration, and  was  afterwards  repealed,  and  the  repeal  was 
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sustained,  as  within  the  police  power  of  the  state.  And  in  the 
same  case  the  court  stated  with  great  emphasis  the  necessity 
of  upholding  state  police  regulations  which  were  enacted  ia 
good  faith,  and  which  had  appropriate  and  direct  connection 
with  that  protection  to  life,  health,  and  property  which  each 
state  owes  to  its  citizens.  And  in  this  case,  and  subsequently 
in  Powell  v.  Pennsylvania,  127  U.  S.  684,  it  was  shown  that  a 
statute  enacted  in  good  faith  for  the  exercise  of  the  police 
power  could  not  be  regarded  as  repugnant  to  the  Fourteenth 
Amendment,  unless  it  had  no  real  or  substantia]  relation  to 
the  objects  of  such  power.  In  the  Slaughter  House  Cases,  16 
Wall.  36,  it  was  held  that  in  the  exercise  of  the  police  power 
the  state  of  Louisiana  could  lawfully  grant  to  a  single  cor- 
poration, for  twenty-five  years,  the  exclusive  privilege  of  main- 
taining slaughter-houses  in  a  district  of  country  containing 
more  than  eleven  hundred  square  miles,  and  including  the 
city  of  New  Orleans.  The  trade  of  a  butcher,  though  of  great 
utility  and  necessity,  is  liable  under  some  circumstances  to 
injure  the  public  health,  and  was  therefore  subject  to  this 
sort  of  legislation. 

There  are  cases,  unquestionably,  in  which  discriminations 
against  particular  persons  or  classes  of  persons  would  be  un- 
lawful. They  are  indicated  in  Powell  v.  Pennsylvania^  127 
U.  S.  684,  and  in  many  other  cases,  especially  in  the  cases 
affecting  the  legislation  of  California  on  the  subject  of  the 
Chinese.  It  it  is  held  that  every  one  has  a  right  to  pursue 
an  ordinary  calling  on  terms  of  equality  with  all  other  per- 
sons in  similar  circumstances,  —  that  is,  a  calling  not  in  any 
way  injurious  to  the  community,  or  likely  to  become  so.  The 
court  did  not,  in  Powell  v.  Pennsylvania,  127  U.  S.  684,  regard 
the  making  of  oleomargarine  as  an  ordinary  business;  nor  in 
McOahey  v.  Virginia,  135  U.  S.  662,  was  the  traffic  in  ardent 
spirits  so  regarded.  In  the  Chinese  cases,  In  re  Parrott,  d 
Saw.  349,  In  re  Ah  Chang,  6  Saw.  451,  and  Yick  Wo  v.  Hop' 
kins,  118  U.  S.  356,  the  legislation  in  question  was  directed 
against  the  Chinese,  and  was  intended  to  prevent  them  from 
earning  a  livelihood  by  their  own  labor;  or,  at  least,  to  im- 
pede and  embarrass  them  as  much  as  possible  in  their  efforts 
to  do  so.  This  was  most  clearly  evident,  not  only  from  the 
statutes  and  ordinances  themselves,  but  from  the  article  in 
the  constitution  of  California  under  which  they  were  framed. 
This  article  (19th)  was  entitled  "Chinese,"  and  it  provided 
that  no  corporation  should  employ,  directly  or  indirectly,  itt 
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any  capacity,  Any  Chinese  or  Mongolians;  tha^  no  Chinese 
should  be  employed  on  any  state,  county,  municipal,  or  other 
work,  except  in  punishment  for  crime;  it  declared  that  the 
presence  of  foreigners  ineligible  to  become  citizens  (meaning 
the  Chinese)  was  dangerous  to  the  well-being  of  the  state; 
and  the  legislature  were  directed  to  discourage  their  immi- 
gration by  all  means  within  their  power,  and  were  also  di- 
rected to  delegate  all  necessary  power  to  the  incorporated 
cities  and  towns  of  the  state  for  the  removal  of  Chinese 
beyond  their  limits,  or  for  their  location  within  prescribed 
portions  of  those  limits;  and  were  also  directed  to  provide  the 
necessary  legislation  to  prohibit  the  introduction  of  Chinese 
into  the  state.  One  of  the  judges  in  Parrott's  case  said  of 
this  article:  "It  is  in  open  and  seemingly  contemptuous  vio- 
lation of  the  provisions  of  the  treaty  which  give  to  the  Chinese 
the  right  to  reside  here  with  all  the  privileges,  immunities, 
and  exemptions  of  the  most  favored  nation.  It  is  in  fact 
but  one  and  the  latest  of  a  series  of  enactments  designed  to 
accomplish  the  same  end  ":  In  re  Parrott,  6  Saw.  365.  It 
was  apparent  to  the  courts  which  decided  these  cases  that 
although  the  statutes  and  ordinances  in  question  were  in  the 
form  and  fashion  of  police  regulations,  yet  in  reality,  in  sub- 
stance, and  in  effect  they  were  enactments  to  take  away  from 
the  Chinese  the  right  to  labor  for  a  living. 

They  struck  at  those  inalienable  rights  which  belong  to 
human  beings  at  all  times  and  in  all  places.  They  denied 
them  the  equal  protection  of  the  laws  in  particulars  essen. 
tial  to  their  means  of  existence.  Their  evident  effect  and 
purpose  were  to  accomplish  an  unconstitutional  result,  and 
therefore  they  were  necessarily  declared  to  be  void.  The 
statute  now  before  us  oppresses  no  one,  and  was  intended  to 
oppress  no  one.  It  does  not  take  from  any  man  a  solitary 
right,  privilege,  or  immunity.  It  subjects  no  one  to  penal- 
ties for  its  violation  which  are  not*  imposed  equally  on  all 
offenders.  It  does  not,  it  is  true,  make  an  equal  partition  of 
the  privilege  of  liquor-selling  among  all  classes  of  persons. 
But  there  is  no  warrant  for  supposing  that  legislative  control 
over  this  traffic  must  conform  to  any  such  standard.  It  is 
not  crippled  by  any  such  restraint.  It  overrides  all  private 
interests,  and  embraces  all  means  which  are  necessary  and 
proper  to  protect  the  public  from  evils  connected  with  the 
subject.  Assuredly  the  supreme  court  did  not  consider  this 
control  as  limited  by  the  necessity  of  making  an  equal  distri- 
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bution  of  favors  when  it  said,  in  speaking  of  the  trade  in 
liquor  and  its  consequences:  "The  police  power  which  is  ex- 
clusively in  the  states  is  alone  competent  to  the  correction  ol 
these  great  evils,  :ind  all  measures  of  restraint  or  prohibition 
necessary  to  effect  the  purpose  are  within  the  scope  of  that 
authority":  Mugler  v.  Kansas,  123  U.  S.  659.  Nor  is  any 
such  limitation  consistent  with  the  decisions  in  Stone  v.  Mis" 
sissippi,  101  U.  S.  814,  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
and  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659.  In  one  ol 
these  cases  a  franchise  which  had  been  purchased  from  the 
state  was  taken  away  from  the  purchaser  without  compensa- 
tion to  him,  because  it  was  considered  by  the  legislature  to 
be  hurtful  to  the  public  morals.  In  the  other  two  cases,  by 
the  exertion  of  the  police  power,  property  of  vast  amount  was 
rendered  valueless,  although  it  had  been  acquired  under  the 
express  sanction  of  the  legislature.  It  is  needless  to  refer 
again  to  the  Slaughter  House  Cases,  16  Wall.  36,  where  there 
was  a  severe  discrimination  in  favor  of  a  single  corporation 
and  against  every  one  else,  solely  because  the  protection  of 
the  public  health  was  involved. 

It  has  been  maintained  that  the  appellant  (Trageser)  has 
rights  under  existing  treaties  which  have  been  infringed  by 
the  denial  of  licenses  to  aliens.  Our  opinion  on  this  question 
has  been  sufficiently  indicated.  But  a  few  words  more  may 
be  added.  If  we  assume,  for  the  sake  of  argument,  that 
Trageser  has  under  treaties  every  right  which  a  citizen  could 
have,  the  answer  is,  that  no  citizen  of  the  United  States  can 
complain  because  a  police  regulation  denies  him  the  privilege 
of  selling  liquor,  even  if  the  privilege  is  granted  to  other  citi* 
zens.  We  are  unable  to  conceive  that  any  one,  citizen  or  alien, 
can  acquire  rights  which  could  in  any  way  control,  impair, 
impede,  limit,  or  diminish  the  police  power  of  a  state.  Such 
power  is  original,  inherent,  and  exclusive;  it  has  never  been 
surrendered  to  the  general  government,  and  never  can  be  sur- 
rendered without  imperiling  the  existence  of  civil  society. 

The  act  of  assembly  involved  in  this  controversy  being,  in 
our  opinion,  in  all  respects  a  valid  law,  it  is  perhaps  unneces. 
sary  to  say  anything  more;  but  we  will  observe  that  even  if 
the  clause  relating  to  aliens  were  unconstitutional,  the  other 
portions  of  the  statute  would  not  be  affected.  Aliens  could 
not  even,  in  that  event,  obtain  licenses  to  retail  liquor  with- 
out the  approval  of  the  board  of  commissioners. 

The  order  refusing  the  mandamus  must  be  affirmed. 
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Police  Powpr  —  Definition  of.  — Police  power  is  the  right  of  a  state  to 
prescribe  regulations  for  the  good  order,  peace,  comfort,  and  protection  of 
the  community  which  does  not  encroach  upon  the  federal  constitution:  New 
Orleans  etc.  Co.  v.  Bart,  40  La.  Ann.  474;  8  Am.  St.  Rep.  544.  The  power 
to  provide  for  the  regulation  and  sale  of  spiritous  liquors,  so  as  to  guard 
against  abuses  and  prevent  disorder,  is  a  valid  exercise  of  the  police  power 
of  the  state:  Commonwealth  v.  Kimball,  24  Pick.  359;  35  Am.  Dec.  32G,  and 
extended  note.  A  license  law  providing  that  licenses  to  retail  intoxicating 
liquors  shall  be  granted  only  to  male  inhabitants  of  the  state  is  not  in  con* 
flict  with  the  constitution  of  the  United  State:   Welsh  v.  Staie,  126  lud.  71. 
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[78  Makylakd,  268.] 

Nuisance.  — Trade  or  Busines.s  carried  on  in  such  manner  as  to  interfere 
with  the  reasonable  and  comfortable  enjoyment  by  another  of  his  prop- 
erty, or  which  occasions  material  injury  to  the  property  itself,  is  a 
wrong  done  to  the  adjoining  or  neighboring  owner,  for  which  an  action 
for  nuisance  will  lie,  without  regard  to  the  locality  where  the  business 
is  carried  on,  though  it  may  be  lawful,  and  useful  to  the  public,  and 
managed  and  conducted  with  the  best  and  most  approved  appliances 
and  methods. 

Ndisance  —  Convenient  Pl.\ce  —  Reasonable  Use.  —  At  noplace  can  a 
nuisance  be  maintained  on  the  ground  that  it  is  convenient  for  the  car- 
rying on  of  the  business,  if  such  business  causes  substantial  injury  to 
the  property  of  another;  nor  can  any  use  of  one's  land  be  said  to  he  a 
reasonable  use  which  deprives  an  adjoining  owner  of  the  lawful  use  and 
enjoyment  of  his  property. 

Nuisance,  What  Constitutes,  Question  of  Law.  —  In  actions  to  abate 
nuisances,  the  question  whether  the  place  where  the  trade  or  business 
complained  of  is  carried  on  is  a  proper  and  convenient  one  for  the  pur- 
pose or  not,  or  whether  the  use  by  the  defendant  of  his  own  land  is, 
under  all  the  circumstances,  a  reasonable  use  or  not,  ought  to  be  deter- 
mined by  the  court,  and  not  submitted  to  the  jury. 

Nuisance  —  Defense  that  Plaintiff  Came  to  It. — Where  a  fertilizer 
factory  is  complained  of  as  a  nuisance  by  an  adjoining  land-owner,  the 
fact  that  he  came  to  the  nuisance  is  no  defense,  in  the  absence  of  a  claim 
of  prescriptive  right  by  defendant. 

Nuisance  —  Fertilizer  FAcroRy  —  Admissibility  of  Evidence  in  De- 
fense. —  Where  a  fertilizer  factory  is  complained  of  as  a  nuisance  by  an 
owner  of  adjoining  land,  evidence  of  the  loss  or  injury  which  the  owners 
of  other  fertilizer  factories  in  the  neighborhood  might  sustain  if  such 
business  is  held  to  constitute  a  nuisance,  or  of  the  amount  invested  in 
such  factories,  is  inadtnissible  in  defense. 

Nuisance  —  Fertilizer  Factory  —  Comparative  Loss  No  Defense. — 
Where  a  fertilizer  factory  is  complained  of  as  a  nuisance  by  an  adjoin- 
ing land-owner,  no  effort  will  be  made  to  balance  the  inconveniences,  or 
to  estimate  the  difference  between  the  injury  sustained  by  the  plaintifl^ 
and  the  money  invested  and  loss  tliat  may  result  to  the  defendant  from 
having  its  business  as  carried  on  found  to  be  a  nuisance.     The  neighbor- 
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ing  owner  is  entitled  to  the  reasonable  and  comfortable  enjoyment  of 
his  property,  and  if  his  rights  in  this  respect  are  invaded,  he  is  entitled 
to  protection,  let  the  consequences  be  what  they  may. 

W.  L.  Marbury  and  Charles  Marshall^  for  the  appellant. 

R.  R.  Boarman  and  D.  O.  Mcintosh,  for  the  appellee. 

Robinson,  J.  -  This  is  an  action  for  a  nuisance,  and  the 
questions  to  be  considered  are  questions  of  more  than  ordi- 
nary interest  and  importance.  At  the  same  time,  it  does  not 
seems  to  us  that  there  can  be  any  great  difficulty  as  to  the 
principles  by  which  they  are  governed.  The  plaintiflF  is  the 
owner  of  five  dwelling-houses  on  Eighth  Avenue,  in  Canton, 
one  of  the  suburbs  of  Baltimore  City.  The  corner  house  is 
occupied  and  kept  by  the  plaintiff  as  a  kind  of  hotel  or  pub- 
lic house,  and  the  other  houses  are  occupied  by  tenants.  On 
the  adjoining  lot  is  a  large  fertilizer  factory,  owned  and  oper- 
ated by  the  defendant,  from  which,  the  plaintiff  alleges,  nox- 
ious gases  escape,  which  not  only  cause  great  physical  dis- 
comfort to  himself  and  his  tenants,  but  also  cause  material 
injury  to  the  property  itself.  The  evidence  on  the  part  of  the 
plaintiff  shows  that  this  factory  is  used  by  the  defendant  for 
the  manufacture  of  sulphuric  acid  and  commercial  fertilizers; 
that  noxious  gases  escape  therefrom,  and  are  driven  by  the 
wind  upon  the  premises  of  the  plaintiff  and  of  his  tenants; 
that  they  are  so  offensive  and  noxious  as  to  affect  the  health 
of  plaintiff's  family,  and,  at  times,  to  oblige  them  to  leave  the 
table,  and  even  to  abandon  the  house.  It  further  shows  that 
these  gases  injure  materially  his  property,  discolor  and  in- 
jure clothing  hung  out  to  dry,  stain  the  glass  in  the  windows, 
and  even  corrode  the  tin-spouting  on  the  houses. 

The  evidence  on  the  part  of  the  defendant  is  in  direct  con- 
flict with  the  evidence  offered  by  the  plaintiff;  but  still,  as- 
suming the  facts  testified  to  by  plaintiff's  witnesses  to  be 
true,  —  and  this  was  a  question  for  the  jury,  —  an  actionable 
injury  was  done  to  the  plaintiff,  for  which  he  was  entitled  to 
recover.  No  principle  is  better  settled  than  that  where  a 
trade  or  business  is  carried  on  in  such  a  manner  as  to  inter- 
fere with  the  reasonable  and  comfortable  enjoyment  by  an- 
other of  his  property,  or  which  occasions  material  injury  to 
the  property  itself,  a  wrong  is  done  to  the  neighboring  owner, 
for  which  an  action  will  lie;  and  this,  too,  without  regard  to 
the  locality  where  such  business  is  carried  on;  and  this,  too, 
although  the  business  may  be  a  lawful  business,  and  one  use- 
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ful  to  the  public,  and  although  the  best  and  most  approved 
appliances  and  methods  may  be  used  in  the  conduct  and 
management  of  the  business:  Attorney- General  v.  Colney 
Hatch  Lunatic  Asylum^  L.  R.  4  Ch.  App.  147;  Pinckney  v. 
Ewens,  4  L.  T.,  N.  S.,  741;  Stockport  Water  Works  Co.  v.  Pot- 
ter, 7  Hurl.  &  N.  160;  Rylands  v.  Fletcher,  L.  R.  3  Eng.  &  Ir. 
App.  330.  As  far  back  as  Poynton  v.  Gill,  2  Rolle  Abr.  140, 
an  action,  it  was  held,  would  lie  for  melting  lead  so  near  the 
plaintiff's  house  as  to  cause  actual  injury  to  his  property, 
even  though  the  business  was  a  lawful  one,  and  one  needful 
to  the  public;  "for  the  defendant,"  say  the  court,"  ought  to 
carry  on  his  business  in  waste  places,  and  great  commons  re- 
mote from  inclosures,  so  that  no  damage  may  happen  to  the 
owner  of  adjoining  property."  And  the  doctrine  thus  laid 
down  has  been  to  this  day  the  doctrine  of  every  case  in  which 
a  similar  question  has  arisen. 

We  cannot  agree  with  the  appellant  that  the  court  ought  to 
have  directed  the  jury  to  find  whether  the  place  where  this 
factory  was  located  was  a  convenient  and  proper  place  for  the 
carrying  on  of  the  appellant's  business,  and  whether  such  a 
use  of  his  property  was  a  reasonable  use,  and  if  they  should 
so  find,  the  verdict  must  be  for  the  defendant.  It  may  be 
convenient  to  the  defendant,  and  it  may  be  convenient  to  the 
public;  but,  in  the  eye  of  the  law,  no  place  can  be  convenient 
for  the  carrying  on  of  a  business  which  is  a  nuisance,  and 
which  causes  substantial  injury  to  the  property  of  another. 
Nor  can  any  use  of  one's  own  land  be  said  to  be  a  reasonable 
use  which  deprives  an  adjoining  owner  of  the  lawful  use  and 
enjoyment  of  his  property.  The  only  case  which  gives  coun- 
tenance to  such  a  doctrine  is  Hole  v.  Barlow,  4  Com.  B., 
N.  S.,  334,  decided  in  1858,  in  which  it  was  held  that  if 
the  place  where  the  bricks  were  burnt  was  a  proper  and 
convenient  place  for  the  purpose,  the  defendant  was  enti- 
tled to  a  verdict,  notwithstanding  t^e  burning  of  the  bricks 
may  have  interfered  with  the  physical  comfort  of  the  plain- 
tiff. And  it  was  upon  the  authority  of  this  case  that  in 
Bamford  v.  Turnley,  31  L.  J.  Q.  B.  286,  where  an  action  was 
brought  for  a  nuisance  arising  from  the  burning  of  bricks 
on  the  defendant's  land,  near  the  plaintiff's  house,  Cockburn, 
C.  J.,  directed  the  jury  that  if  they  thought  the  spot  was  a 
convenient  and  proper  one,  and  the  burning  of  the  bricks  was, 
under  the  circumstances,  a  reasonable  use  by  the  defendant 
of  his  own  land,  the  defendant  would  be  entitled  to  a  verdict, 
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although  the  burning  of  the  bricks  was  an  interference  with 
the  plaintiff's  comfort. 

This  ruling  was,  however,  on  appeal  to  the  exchequer  cham- 
ber, reversed,  and  in  the  opinion  delivered  by  Mr.  Justice 
Williams,  and  concurred  in  by  Erie,  C.  J.,  Keating,  J.,  and 
Wilde,  B.,  after  referring  to  a  passage  in  Comyn's  Digest,  on 
which  the  decision  in  Hole  v.  Barlow,  4  Com.  B.,  N.  S.,  334, 
Avas  founded,  he  says:  — 

"  In  Hole  V.  Barlow,  however,  the  court  appear  to  have  read 
the  passage  as  containing  a  doctrine  that  a  place  may  be 
'proper  and  convenient'  for  the  carrying  on  of  a  trade,  not- 
withstanding it  is  a  place  where  the  trade  cannot  be  carried  on 
without  causing  a  nuisance  to  a  neighbor.  This  is  a  doctrine 
which  has  certainly  never  been  judicially  adopted  in  any  case 
before  that  of  Hole  v.  Barlow,  and  moreover,  the  adoption  of 
it  would  be  inconsistent  with  the  judgments  pronounced  in 
some  of  the  cases  cited  at  the  bar  during  the  argument,  and 
more  especially  with  the  case  of  Walter  v.  Selfe,  4  De  Gex  &  S. 
315,  326.  And  the  introduction  of  such  a  doctritie  into  our 
law  would,  we  think,  lead  to  great  inconvenience  and  hard* 

ship If  it  be  good  law  that  the  fitness  of  the  locality 

prevents  the  carrying  on  of  an  offensive  trade  from  being  an 
actionable  nuisance,  it  appears  necessarily  to  follow  that  this 
must  be  a  reasonable  use  of  the  land.  But  if  it  is  not  good 
law,  and  if  the  true  doctrine  is,  that  whenever,  taking  all  the 
circumstances  into  consideration,  including  the  nature  and 
extent  of  the  plaintiff's  enjoyment  before  the  acts  complained 
of,  the  annoyance  is  sufficiently  great  to  amount  to  a  nuisance, 
according  to  the  ordinary  rule  of  law,  an  action  will  lie,  what- 
ever the  locality  may  be,  then  surely  the  jury  cannot  properly 
be  asked  whether  the  causing  of  the  nuisance  was  a  reasonable 
use  of  the  land." 

The  question  was  again  fully  considered  in  Tipping  v.  St. 
Helen's  Smelting  Co.,  4  Best  &  S.  608,  where  an  action  was 
brought  for  a  nuisance  caused  by  noxious  vapors  proceeding 
from  the  smelting-works  of  the  defendant,  and  the  verdict 
being  for  the  plaintiff,  a  motion  was  made  for  a  new  trial,  on 
the  ground  of  misdirection  by  Mellor,  J.,  before  whom  the 
case  was  tried  at  the  Liverpool  summer  assizes  in  1863.  In 
overruling  the  motion,  Cockburn,  C.  J.,  said:  "The  direction 
of  my  brother  Mellor  cannot  be  found  fault  with  if  looked  at 
by  the  light  of  the  decision  of  the  majority  of  the  judges  of 
the  exchequer  chamber  in  Bamford  v.  Turnley.  That  decision 
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overruled  the  previous  one  of  the  common  pleas  in  Hole  v. 
Barlow,  and  establishes  that  where  a  case  of  nuisance  is 
sought  to  be  made  out,  it  is  not  a  right  question  to  put  to  the 
jury  to  say  whether  the  place  where  the  act  was  done  was  a 
proper  and  convenient  one  for  the  purpose,  or  whether  the 
doing  it  in  that  place  was  a  reasonable  use  by  the  defendant  of 
his  own  land."  An  appeal  was  then  taken  to  the  house  of 
lords,  and  in  his  argument  Sir  Roundell  Palmer  contended  that 
the  learned  judge  who  tried  the  case  had  misdirected  the  jury, 
inasmuch  as  sensible  discomfort  from  carrying  on  a  necessary 
trade  in  an  ordinary  and  proper  manner,  and  in  a  convenient 
and  suitable  locality,  was  not  an  actionable  injury. 

The  lord  chancellor  said:  "It  is  said  that,  inasmuch  as 
this  copper-smelting  is  carried  on  in  what  the  appellant  con- 
tends is  a  fit  place,  it  may  be  carried  on  with  impunity, 
although  the  result  may  be  the  utter  destruction,  or  the  very 
considerable  diminution,  of  the  value  of  the  plaintiff's  prop- 
erty. I  apprehend  that  that  is  not  the  meaning  of  the  word 
*  suitable,'  or  the  meaning  of  the  word  *  convenient,'  which 
has  been  used  as  applicable  to  the  subject.  The  word  *  suit- 
able' unquestionably  cannot  carry  with  it  this  consequence: 
that  a  trade  may  be  carried  on  in  a  particular  locality,  the 
consequence  of  which  trade  may  be  injury  and  destruction  to 
the  neighboring  property.  Of  course,  I  except  cases  where 
any  prescriptive  right  has  been  acquired  by  a  lengthened  user 
of  the  place." 

Lord  Cran worth  said:  "In  stating  what  I  always  under- 
stood the  proper  question  to  be,  I  cannot  do  better  than  adopt 
the  language  of  Mr.  Justice  Mellor:  'It  must  be  plain  that 
persons  using  a  lime-kiln,  or  other  works  which  emit  noxious 
vapors,  may  not  do  an  actionable  injury  to  another,  and  that 
any  place  where  such  an  operation  is  carried  on  so  that  it 
does  occasion  an  actionable  injury  to  another  is  not,  in  the 
meaning  of  the  law,  a  '  convenient  j)lace.'  " 

So  we  take  the  law  to  be  well  settled,  that  in  actions  of  this 
kind  the  question  whether  the  place  where  the  trade  or  busi- 
ness is  carried  on  is  a  proper  and  convenient  place  for  the 
purpose,  or  whether  the  use  by  the  defendant  of  his  own  land 
is,  under  the  circumstances,  a  reasonable  use,  are  questions 
which  ought  not  to  be  submitted  to  the  finding  of  the  jury. 

We  fully  agree  that  in  actions  of  this  kind  the  law  does 
not  regard  trifling  inconveniences;  that  everything  must  be 
looked  at  from  a  reasonable  point  of  view;  that  in  determin- 
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ing  the  question  of  nuisance  in  such  cases,  the  locality  and 
and  all  the  surrounding  circumstances  should  be  taken  into 
consideration;  and  that  where  expensive  works  have  been 
erected  and  carried  on  which  are  useful  and  needful  to  the- 
public,  persons  must  not  stand  on  extreme  rights,  and  bring 
actions  in  respect  of  every  trifling  annoyance,  otherwise  busi- 
ness could  not  be  carried  on  in  such  places.  But  still,  if  th© 
result  of  the  trade  or  business  thus  carried  on  is  such  as  to  in- 
terfere with  the  physical  comfort,  by  another,  of  his  property, 
or  such  as  to  occasion  substantial  injury  to  the  property  itself, 
there  is  wrong  to  the  neighboring  owner  for  which  an  action 
will  lie:  St.  Helen's  Smelling  Co.  v.  Tipping,  11  H.  L.  Gas. 
642. 

But  then  it  is  said  there  was  a  fertilizer  factory  on  the  lot 
on  which  the  appellant's  works  are  now  erected,  and  that  this 
factory  was  used  for  the  manufacture  of  sulphuric  acid  and 
fertilizers  several  years  before  the  plaintiff  built  his  house,  and 
that  the  plaintiff  has  no  right  to  complain,  because  he  "  came 
to  the  nuisance."  But  this  constitutes  no  defense  in  this  ac- 
tion. 

If  the  appellant  had  acquired  a  prescriptive  right, —  that  is 
to  say,  a  user  of  the  place  for  twenty  years, — that  would  pre- 
sent a  different  question.  But  no  such  right  is  claimed  in 
this  case.  And  that  being  so,  the  appellant  had  no  right  to 
erect  works  which  would  be  a  nuisance  to  the  adjoining  land 
owned  by  the  plaintiff,  and  thus  measurably  control  the  uses 
to  which  the  plaintiff's  land  may  in  the  future  be  subject.  It 
could  not,  by  the  use  of  its  own  land,  deprive  the  plaintiff  of 
the  lawful  use  of  his  property. 

The  question  of  coming  to  a  nuisance  was  fully  considered 
in  Bliss  v.  Hall,  4  Bing.  N.  C.  183,  where,  in  an  action  for  a 
nuisance  arising  from  carrying  on  the  business  of  making 
candles,  the  defendant  pleaded  that  he  had  carried  on  his 
business  at  the  same  place,  in  the  same  manner,  and  to  the 
same  extent,  three  years  before  the  plaintiff  became  possessed 
of  his  messuage.  In  sustaining  the  demurrer  to  this  plea, 
Tindal,  C.  J.,  says:  "  That  is  no  answer  to  the  complaint  in 
the  declaration;  for  the  plaintiff  came  to  the  house  he  occu- 
pies with  all  the  rights  which  the  common  law  affords,  and 
one  of  them  is  a  right  to  wholesome  air.  Unless  the  defend- 
ant shows  a  prescriptive  right  to  carry  on  his  business  in  the 
particular  place,  the  plaintiff  is  entitled  to  judgment." 

Park,  J.,  in  Elliotson  v.  Feetham,  2  Bing.  N.  C.  134,  said 
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that  the  defendant  should  at  least  have  alleged  a  holding  of 
twenty  years'  duration.     Here  he  does  not  go  beyond  three. 

And  in  Crump  v.  Lambert,  L.  R.  3  Eq.  Cas.  409:  "Whether 
one,"  says  Lord  Romilly,  "  comes  to  the  nuisance  or  the  nui- 
sance comes  to  him,  he  still  retains  his  right  to  have  the  air 
that  passes  over  his  land  pure  and  unpolluted."  And  so  in 
Tipping  v.  St.  Helen's  Smelting  Co.,  L.  R.  1  Ch.  App.  66,  Vice- 
Chancellor  Page- Wood  held  that  the  fact  that  the  plaintiflF 
had  come  to  the  nuisance  did  not  disentitle  him  to  relief  in 
equity. 

It  does  not  seem  to  us,  therefore,  that  the  defendant  has 
any  reason  to  complain  of  the  several  instructions  granted  by 
the  court  at  the  request  of  the  plaintifif,  or  to  the  refusal  of 
its  own  prayers.  If  there  was  any  error  on  the  part  of  the 
'  court,  it  was,  perhaps,  in  granting  the  defendant's  fifth  prayer, 
to  which,  however,  we  take  it  for  granted  the  defendant  com- 
pany makes  no  objection. 

Now,  as  to  the  evidence  offered  in  the  first  exception,  it  does 
not  seem  to  us  that  the  fact  that  five  hundred  thousand  dol- 
lars had  been  invested  in  other  fertilizer  factories  in  the  neigh- 
borhood could  have  any  bearing  upon  the  issues  before  the 
jury.  The  defendant  had  already  proved  that  there  was  a 
number  of  fertilizer  factories  in  the  neighborhood,  and  had 
offered  evidence  tending  to  prove  that  the  nuisance  complained 
of  was  caused  by  these  factories.  Such  evidence  as  this  was 
admissible  and  proper  evidence.  But  the  fact  that  five  hun- 
dred thousand  dollars  had  been  invested  in  other  works  in  the 
neighborhood  could  not  in  any  manner  affect  the  plaintiff''s 
right  to  recover.  The  only  effect  of  such  evidence,  it  seems 
to  us,  would  be  to  show  what  loss  or  injury  the  owners  of 
these  factories  might  sustain,  if  the  business  carried  on  by 
them  should  be  found  to  be  a  nuisance. 

But  that  was  not  a  question  for  the  consideration  of  the 
jury.  The  law,  in  cases  of  this  kind,  will  not  undertake  to 
balance  the  conveniences,  or  estimate  the  diff'erence  between 
the  injury  sustained  by  the  plaintiff",  and  the  loss  that  may 
result  to  the  defendant  from  having  its  trade  and  business,  as 
now  carried  on,  found  to  be  a  nuisance.  No  one  has  a  right 
to  erect  works  which  are  a  nuisance  to  a  neighboring  owner, 
and  then  say  he  has  expended  large  sums  of  money  in  the 
erection  of  his  works,  while  the  neighboring  property  is  com- 
paratively of  little  value.  The  neighboring  owner  is  en- 
titled to  the  reasonable  and  comfortable  enjoyment   of  bis 
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property,  and  if  his  rights  in  this  respect  are  invaded,  he  is 
entitled  to  the  protection  of  the  law,  let  the  consequences  be 
what  they  may. 

Judgment  affirmed.  

Nuisance  —  Definition.  — Any  unreasonable  nse  by  a  person  of  hia  owa 
property  to  the  injury  of  others  is  a  nuisance,  and  renders  the  owner  liable 
for  damages  arising  therefrom:  Lajlin  etc.  Powder  Co.  v.  Tearney,  131  lUl 
322;  19  Am.  St.  Rep.  34;  State  v.  Yopp,  97  N.  C.  477;  2  Am.  St.  Rep.  305» 
and  note;  Ashbrook  v.  GommonweaUh,  1  Bush,  139;  89  Am.  Dec.  616,  and 
note;  Reiser  v.  Mnhanoy  etc.  Oas  Co.,  143  Pa.  St.  276;  Meinera  v.  Frederick 
Miller  etc.  Co.,  78  Wis.  364;  Shivery  v.  Streeper,  24  Fia.  104. 

Nuisance  —  Whether  a  Question  of  Law  or  Fact.  —  A  party  main- 
taining a  nuisance  is  not  entitled  to  a  jury  trial  in  proceeding  for  Us  abate- 
ment: Hai't  V,  Mayor  of  Albany,  9  Wend.  571;  24  Am.  Dec.  165  See  note 
to  Young  v.  State  Bank,  58  Am.  Dec.  632.  The  question  whether  a  thing  is 
a  nuisance  must  be  settled  as  a  question  of  fact:  Des  Plaines  r.  Poyer.  12i 
111.  348;  6  Am.  St.  Rep.  524,  and  note;  Johnson  v.  Borson,  77  Wis.  593. 

Nuisance  —  Prescriptive  Right — Inadequate  Defense.  —  It  is  no 
defense  to  the  maintenance  of  a  nuisance  that  there  are  similar  establish- 
ments in  the  neighborhood,  and  that  they  were  there  before  plaintiffs  came 
there:  Lajlin  etc.  Poivder  Co.  v.  Tearney,  131  111.  322;  19  Am.  St.  Rep,  34; 
Hurlbutv.  McKone,  55  Conn.  31;  3  Am.  St.  Rep.  17;  People  v.  Detroit  etc. 
Lead  Works,  82  Mich.  471. 

Nuisance  —  Loss  of  Party  Maintaining,  No  Defense.  —  It  is  no  defense 
to  a  nuisance  that  it  is  necessary  to  the  operation  of  the  business  of  the  ona 
maintaining  it:  Shively  v.  Cedar  Rapids  etc  Ry  Co.,  74  Iowa,  169;  7  Am.  St> 
Rep.  471,  and  note. 
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[73  Maryland,  428.] 
Constitutional  Law  —  Delegation  of  Legislative  Power.  —  A  statnt* 
making  the  common  right  of  the  people  of  the  whole  state  to  take  oys- 
ters from  its  waters  depend  upon  the  result  of  the  popular  vote  of  per- 
sons residing  in  any  number  of  the  electiou  districts  of  a  certain  county, 
as  to  whether  or  not  the  taking  of  oysters  by  scoop  or  dredge  within- 
the  waters  of  such  county  by  any  person  shall  be  prohibited,  is  uncon- 
stitutional. The  legislature  cannot  delegate  its  power  to  a  county  to 
regulate  or  deny  a  right  common  to  the  people  of  the  whole  state. 

Mandamus  to  compel  the  issuance  of  a  license  to  take  oys- 
ters with  scoop  or  dredge  in  any  of  the  waters  of  Somerset 
County.  Judgment  dismissing  the  petition,  and  the  petitioner 
appealed. 

Thomas  S.  Hodson,  for  the  appellant. 

William  Pinkney  Whyte,  attorney-general,  for  the  appellee- 
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Robinson,  J.  By  the  act  of  1890,  chapter  629,  the  question 
whether  or  not  the  taking  of  oysters  by  scoop  or  dredge 
within  the  waters  of  Somerset  County  shall  be  prohibited 
was  submitted  to  the  voters  of  certain  election  districts  of  said 
county;  and  should  a  majority  of  the  votes  cast  be  in  favor 
of  the  prohibition,  the  act  provided  it  should  be  unlawful  for 
any  person  to  take  oysters  by  scoop  or  dredge  within  the 
waters  of  said  county. 

The  question  before  us  is,  whether  this  statute  is  a  valid 
exercise  of  legislative  power;  or  in  other  words,  whether  the 
legislature  had  the  power  to  submit  such  a  question  to  the 
voters  of  the  districts  named  in  the  act,  and  make  the  opera- 
tion of  the  act  depend  upon  the  contingency  of  a  popular 
vote. 

Now,  it  can  hardly  be  necessary  to  say  that,  by  the  con- 
stitution of  this  state,  the  power  to  enact  laws  belongs  to  the 
general  assembly,  composed  of  the  senate  and  the  house  of 
delegates;  and  this  being  so,  it  is  a  well-settled  principle 
of  constitutional  law  that  the  power  thus  delegated  cannot 
be  redelegated  to  the  people  themselves.  Our  government  is 
a  representative  government,  and  to  the  members  of  the  gen- 
eral assembly  the  people  have  confided  the  power  to  pass  such 
laws  as  they,  in  the  exercise  of  their  judgment,  may  deem 
best  for  the  public  interests;  and  they  have  no  power  to  sub- 
stitute the  judgment  of  others  in  matters  of  legislation  for  the 
judgment  of  those  to  whom  this  sovereign  trust  has  been 
committed. 

But,  fundamental  as  this  principle  may  be,  it  is  subject  to 
certain  qualifications,  some  of  which  are  well  recognized,  both 
in  this  country  and  in  England.  No  one  questions  the  power 
of  the  legislature  to  charter  municipal  corporations,  and  to 
confer  upon  such  corporations  the  power  to  pass  laws  and 
ordinances  in  regard  to  matters  pertaining  to  local  legisla- 
tion. And  it  seems  to  be  quite  well  settled,  in  this  country  at 
least,  that  not  only  may  the  municipal  authorities  themselves 
pass  such  laws  and  ordinances,  but  the  legislature  may  refer 
laws  in  regard  to  local  affairs  to  the  voters  of  tlie  municipal- 
ity for  their  acceptance  or  rejection:  Cooley''s  Constitutional 
Limitations,  144,  and  capes  referred  to  in  notes. 

Upon  the  same  principle,  counties,  although  not  possessing 
the  general  powers  of  municipal  corporations  under  special 
charters,  are  regarded  as  quasi  corporations,  and  it  seems  to 
be  well  settled  that  questions  of  local  concern,  —  whether,  for 
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instance,  a  county  seat  once  located  shall  be  removed  else- 
where, or  whether  the  county  shall  subscribe  to  a  particular 
improvement, — these  and  other  like  questions  of  local  legisla- 
tion may  be  referred  to  the  voters  of  the  county  for  decision: 
'Commonwealth  v.  Judges  of  Quarter  Sessions,  8  Pa.  St.  391;  Call 
T.  Chadbourne,  46  Me.  206;  Commonwealth  v.  Painter,  10  Pa.  St. 
214;  Slinger  v.  Henneman,  38  Wis.  504;  Goddin  v.  Crump,  8 
Leigh,  129;  Bridgeport  v.  Housatonic  R.  R.  Co.,  15  Conn.  475. 

Upon  the  same  principle,  too,  it  has  been  held  in  this  state 
that  laws  passed  under  the  police  powers  of  the  state  regulat- 
ing or  forbidding  the  sale  of  intoxicating  drinks,  commonly 
known  as  "local-option  laws,"  maybe  submitted  to  the  voters 
of  an  election  district  of  a  county,  and  the  operation  of  such 
laws  made  to  depend  upon  the  result  of  a  popular  vote  in  said 
districts:  Hammond  v.  Haines,  25  Md.  541;  90  Am.  Dec.  77; 
Fell  V.  State,  42  Md.  71;  20  Am.  Rep.  83. 

We  shall  not  stop  to  consider  the  reasons  on  which  these 
•cases  are  based;  whatever  may  be  the  reasons,  the  decisions 
were  made  upon  full  consideration,  and  are  binding  upon  us. 
In  all  these  cases,  however,  the  several  statutes  considered  by 
the  court  were  local  in  their  operation,  and  afifected  the  people 
only  to  whom  they  were  referred  for  their  approval  or  rejec- 
tion. But  the  act  of  1890  now  before  us  can  in  no  sense  be 
considered  a  local  law  affecting  only  the  people  of  the  several 
election  districts  to  whom  it  was  submitted  for  their  decision. 
On  the  contrary,  if  a  majority  of  the  voters  of  these  districts 
should  be  in  favor  of  the  prohibition,  the  act  makes  it  unlaw- 
ful for  any  person  in  the  state  to  take  oysters  by  scoop  or 
dredge  within  the  waters  of  Somerset  County.  It  thus  de- 
prives the  people  of  the  entire  state  of  the  common  right  which 
they  enjoyed  to  take  oysters  by  scoop  or  dredge  within  the 
waters  of  said  county.  Now,  the  oyster-beds  within  the  waters 
of  Somerset  County  do  not  belong  to  the  people  of  that  county, 
much  less  to  the  voters  of  certain  election  districts  of  the 
county,  to  whom  the  operation  of  the  act  was  submitted. 
They  belong  to  the  state,  and  although  the  legislature,  repre- 
senting the  sovereign  power  of  the  state,  may  pass  laws  regu- 
lating the  taking  of  oysters  within  the  waters  of  the  state,  it 
would  be  against  every  principle  of  sound  legislative  policy, 
And  repugnant  to  the  maxim  which  forbids  the  delegation  of 
legislative  power,  to  hold  that  it  is  competent  for  the  legisla- 
ture to  make  the  operation  of  a  statute  thus  affecting  the 
<iGommon  right  of  the  people  of  the  whole  state  depend  upon 


Jan.  1891.]  Bradshaw  v.  Lankford.  605 

the  result  of  a  popular  vote  of  persons  residing  within  three  or 
four  or  any  given  number  of  election  districts  of  a  county. 
We  have  no  disposition  to  extend  the  exceptions  to  the  gen- 
eral maxim  which  wisely  forbids  the  delegation  of  legislative 
power,  beyond  the  cases  to  which  we  have  referred,  and  the 
principles  on  which  they  are  based.  We  fully  concur  in  what 
was  said  in  Hammond  v.  Haines,  25  Md.  562,  90  Am.  Dec.  77, 
that  "the  general  assembly,  composed  of  the  senate  and  house 

of  delegates,  is  in  this  state  the  only  law-making  power 

With  them  is  lodged  the  power  of  making  laws  for  the  govern- 
ment of  the  people,  and  the  due  responsibility  of  the  repre- 
sentative to  his  constituents  is  best  maintained,  and  stable 
and  wholesome  legislation  secured,  by  avoiding  judicial  refine- 
ments by  which  this  power  is  extended  to  any  whom  the 
constitution  has  not  invested  with  legislative  action." 

Order  reversed,  and  cause  remanded,  with  order  to  issue  the 
writ  of  mandamus.  

Constitutional  Law  —  Dblegatiok  of  Lsoislativb  Authoritt.  —  Aa 
act  providing  that  it  shall  be  unlawful  to  allow  cattle  to  run  at  large  in  any 
county  which,  by  a  majority  vote,  should  agree  to  restrain  them  is  uncon. 
stitutional,  as  a  delegation  of  legislative  power:  Lammert  v.  Lidwell,  62  Mo. 
188;  21  Am.  Rep.  411.  For  the  same  reason,  a  statute  authorizing  the  crea* 
tion  of  a  municipal  corporation  upon  the  petition  of  a  majority  of  its  inhab* 
itants  is  unconstitutional:  Territory  v.  Stewart,  1  Wash.  98. 

All  laws  of  a  general  nature  must  have  a  uniform  operation  throughout 
the  state:  State  v.  Ellet,  47  Ohio  St.  90;  21  Am.  St.  Rep.  772,  and  note; 
Utsey  V.  Hiott,  30  S,  C.  260;  14  Am.  St.  Rep.  910,  and  note. 

A  police  law  to  take  eflfect  upon  local  adoption  is  not  unconstitutional; 
Boyd  V.  Bryant,  35  Ark.  69;  37  Am.  Rep.  6,  and  note.  A  statute  authoriz* 
ing  the  establishment  of  township  high  schools  on  a  vote  of  the  people  i» 
valid:  Richards  v.  Raymond,  92  111.  612;  34  Am.  Rep.  151.  The  taking  effect 
of  a  statute  affecting  a  particular  county  may  be  made  dependent  nppn  the 
vote  of  the  county:  Commonwealth  v.  Wetter,  14  Bush,  218;  29  Am.  Rep.  407, 
and  note.  The  authorizing  of  towns  to  take  charge  of  their  public  ■ohool» 
by  a  majority  vote  is  constitutional:  Werner  v.  Oalvetton,  72  Tex.  22. 
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Long  v.  State. 

[78  Maryland,  527.] 
liOTTEBT — Prize  Paceaok  —  Gift  Enterprise.  —  A  scheme  by  \yhich 
packages  of  coffee  coataia  on  either  end  a  pasted  slip  of  paper  contain- 
ing  the  words  "  one  plate,"  "  one  plate,"  '•  one  saucer,"  and  which,  when 
detached  by  the  buyer  of  a  package  of  coffee  and  presented  to  seller, 
entitles  the  former  to  two  plates  and  a  saucer  in  addition  to  the  coffee, 
is  within  the  meaning  of  a  statute  prohibiting  "any  scheme  or  device 
by  way  of  gift  enterprises  of  any  kind  or  character." 

Benjamin  Kurtz^  for  the  appellant. 

William  Pinkney  Whyte,  attorney-general,  for  the  appellee. 

Fowler,  J.  The  appellant  was  indicted  in  the  criminal 
court  of  Baltimore  City  for  violating  section  185,  article  27, 
of  the  code  of  Public  General  Laws,  which  provides  that  "  no 
person  or  body  corporate  shall  be  permitted,  either  directly  or 
indirectly,  by  agent  or  otherwise,  to  barter,  sell,  or  trade,  or  to 
offer  for  barter,  sale,  or  trade,  by  any  publication,  or  in  any 
way,  any  wares,  goods,  or  merchandise  of  any  description,  in 
package  or  bulk,  holding  out  as  an  inducement  for  any  such 
barter,  sale,  or  trade,  or  the  offer  of  the  same,  any  scheme  or 
■device  by  way  of  gift  enterprises  of  any  kind  or  character 
whatsoever." 

The  indictment  contained  two  counts.  In  the  first  the 
appellant  was  charged  with  unlawfully  selling  merchandise 
in  a  package,  to  wit,  coffee,  holding  out  as  an  inducement 
for  such  sale  a  certain  scheme  or  device  by  way  of  a  gift 
enterprise;  and  the  second  count  charges  him  with  keeping 
a  certain  place  or  house  for  selling  lottery  tickets. 

To  this  indictment  the  appellant  demurred,  upon  the  ground 
that  the  act  of  1886,  chapter  480,  upon  which  the  said  indict- 
ment is  based,  is  unconstitutional  and  void,  and  the  court, 
having  overruled  this  demurrer,  the  appellee  abandoned  the 
second  count,  which  related  to  the  sale  of  lottery  tickets,  and 
elected  to  stand  upon  the  first  count. 

The  case  was  tried  before  the  court  without  a  jury,  and  the 
appellant  was  found  "  guilty  on  the  first  count." 

But,  as  appears  by  the  record,  no  final  judgment  has  been 
entered,  and  the  demurrer  not  being  before  us,  the  only  ques- 
tion presented  is  as  to  the  admissibility  of  the  testimony  ex- 
cepted to,  which  is  as  follows: — 

"That  the  defendant.  Long,  kept  a  general  grocery  store  at 
Ko.  1731  Pennsylvania  Avenue,  known  as  the  '  Northern  Cen- 
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tral  Supply  Store';  that  on  the  nineteenth  day  of  September, 
1890,  the  witness  Reilly  purchased  at  said  store  from  the  wit- 
ness Clarke  (the  latter  being  a  clerk  in  the  employ  of  the 
defendant),  for  the  sum  of  twenty-five  cents  each,  three  one- 
pound  packages  of  ground  coflFee,  called  the  '  Big  Bonanza 
€offee';  that  on  each  of  said  packages  so  purchased  was 
pasted  a  blue  slip  of  paper  about  three  quarters  of  an  inch 
wide  and  extending  nearly  around  the  package;  that  the  out- 
side of  this  slip  was  blank,  but  on  the  inside  of  each  slip  was 
printed  respectively  the  following:  'one  plate,'  'one  plate,'  'one 
saucer  ';  and  that  said  slips  of  paper  were  pasted  at  either  end 
of  said  packages  in  such  manner  as  to  be  easily  torn  ofiF;  that 
the  witness  Reilly  tore  said  slips  of  paper  from  said  packages 
and  presented  them  to  the  witness  Clarke,  who  thereupon  pre- 
<3ented  him  with  three  pieces  of  small  crockery-ware,  consist- 
ing of  two  plates  and  one  saucer,  which  were  produced  at  the 
trial  and  offered  in  evidence;  that  these  pieces  of  crockery 
were  obtained  by  the  witness  Clarke  from  a  collection  or 
assortment  of  crockery-ware  on  exhibition  in  said  store,  and 
in  view  of  customers,  and  that  there  was  also  displayed  in 
the  show-window  of  said  store  a  number  of  packages  of  said 
coffee,  and  pieces  of  said  crockery-ware,  and  a  notice  or  card 
to  this  effect:  '  A  piece  of  this  crockery-ware  given  with  each 
pound.' " 

If  the  scheme  which  is  thus  shown  by  the  evidence  to  have 
been  adopted  by  the  appellant,  and  which  certainly  is  not 
characterized  by  any  originality,  is  not  a  gift  enterprise,  it 
would  be  difficult  to  find  words  to  describe  it.  Without  dis- 
cussing the  decisions  of  courts  of  other  states  referred  to  in 
the  argument,  we  base  our  opinion  upon  our  own  statute, 
which  in  express  terms  prohibits  "  any  scheme  or  device  by 
way  of  gift  enterprise  of  any  kind  whatsoever." 

Finding  no  error,  the  ruling  of  the  court  below  will  be 
affirmed. 

Ruling  affirmed,  and  cause  remanded. 


Lottery  —  Prize  Package.  —  A  sclieme  by  which  a  person  who  pays  five 
cents  for  a  package  of  tea  is  entitled  to  select  from  it  a  number  of  envelopes, 
some  of  which  contain  a  ticket  which  entitles  the  purchaser  to  a  prize,  while 
others  contain  nothing  but  tea,  is  a  lottery:  State  v.  Boneil,  42  La.  Ann.  1110; 
21  Am.  St.  Rep.  413,  and  note.  See  note  to  Ballock  v.  StcUe,  73  Md.  1;  ante, 
I.  565. 
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Aldworth  v.  City  of  Lynn. 

[163  Massachdsetts,  63.]  , 

NmsANOB,  Permanent.  — Damages  will  be  Allowed  only  to  thb 
CJoMMENCEMENT  OV  THE  ACTION  for  injury  Sustained  by  plaintiff  from 
the  maintenance  of  a  dam  and  reservoir  by  the  defendant,  from  which 
water  percolated,  saturating  plaintiff's  land,  though  such  dam  and  reser- 
voir were  constructed  for  permanent  use,  if  the  court  cannot  see  that  the 
defendant  may  not  reconstruct  them  in  such  a  way  as  to  prevent  the 
continuance  of  the  percolation  with  much  less  expenditure  than  would 
be  required  to  pay  for  a  permanent  injury  to  the  plaintiff 's  land. 

Municipal  Corporation  is  Liable  to  an  Action  fob  Damages  resulting 
from  the  negligent  or  improper  construction  or  maintenance  by  it  of  a 
dam  or  reservoir  which  it  was  authorized  by  statute  to  make  and  main, 
tain.  The  rule  is  otherwise  when  due  and  reasonable  precautious  are 
taken,  and  nothing  is  done  wantonly  or  negligently,  so  as  to  cause 
unnecessary  damages. 

Evidence  of  the  Condition  of  Land  bepobb  It  was  Affected  bt  the 
Nuisance  complained  of  is  admissible  for  the  purpose  of  enabling  the 
jury  to  determine  whether,  and  to  what  extent,  it  has  been  affected  by 
such  nuisance. 

Evidence  to  Show  Bias.  —  Where  the  plaintiff  is  a  land-owner  suing  to 
recover  for  injuries  suffered  by  the  maintenance  of  a  dam  and  reservoir, 
the  transfer  to  him  from  his  grantor  of  all  claims  for  damages  accruing 
to  him  while  he  owned  the  same  land  is  not  admissible  for  the  purpose 
of  proving  bias. 

ToKT  to  recover  for  damages  resulting  to  the  plaintiflF  from 
the  construction  and  maintenance  by  defendant,  a  municipal 
corporation,  of  a  dam  and  reservoir  from  which  water  perco- 
lated and  flowed  upon  the  land  of  plaintiflF.  The  answer  of 
defendant  consisted  of  a  general  denial,  and  an  averment  that 
the  works  complained  of  were  constructed  and  maintained 
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under  authority  of  an  act  of  the  legislature  of  the  state.  On- 
the  trial  the  defendant  excepted  to  the  admission  of  the  testi- 
mony of  a  witness  showing  the  condition  of  plaintiff's  lands 
with  reference  to  water  in  the  year  1873,  before  the  dam  was- 
constructed,  and  to  the  refusal  of  the  court  to  admit,  for  the- 
purpose  of  showing  bias  on  the  part  of  the  plaintiff,  a  transfer 
to  her  by  her  grantor  of  all  claims  of  the  latter  for  damages 
suffered  from  the  dam  prior  to  the  grant,  and  also  to  the 
refusal  of  the  court  to  rule  that  this  action  could  not  be 
maintained  other  than  by  petition.  Verdict  for  the  plaintiff^ 
both  parties  appealed. 

H.  F.  Ilurlburt,  for  the  plaintiflT. 
/.  R.  Baldwin,  for  the  defendant. 

Knowlton,  J.  This  action  is  to  recover  damages  for  a  use- 
of  the  defendant's  premises  which  was  injurious  to  the  plain- 
tiff's adjoining  land;  or  in  other  words,  for  the  maintenance 
of  a  nuisance.  The  plaintiff  excepted  to  the  ruling  that  she 
was  entitled  to  recover  damages  only  to  the  date  of  her  writ» 
and  contended  that  the  dam  and  pond  were  permanent,  and 
that  she  was  entitled  to  damages  for  a  permanent  injury  ta 
her  property.  An  erection  unlawfully  maintained  on  one's 
own  land,  to  the  detriment  of  the  land  of  a  neighbor,  is  a  con- 
tinuing nuisance,  for  the  maintenance  of  which  an  action  may 
be  brought  at  any  time,  and  damages  recovered  up  to  the 
time  of  bringing  the  suit:  Prentiss  v.  Wood,  132  Mass.  486; 
Wells  V.  New  Haven  etc.  Co.,  151  Mass.  46;  21  Am.  St.  Rep. 
423,  and  cases  there  cited.  That  it  is  of  a  permanent  char- 
acter, or  that  it  has  been  continued  for  any  length  of  time 
less  than  what  is  necessary  to  acquire  a  prescriptive  right, 
does  not  make  it  lawful,  nor  deprive  the  adjacent  land-owner 
of  his  right  to  recover  damages.  Nor  can  the  adjacent  land- 
owner in  such  a  case,  who  sues  for  damage  to  his  property, 
compel  the  defendant  to  pay  damages  for  the  future.  The 
defendant  may  prefer  to  change  his  use  of  his  property  so  far 
as  to  make  his  conduct  lawful.  In  the  present  case,  we  can- 
not say  that  the  defendant  may  not  repair  or  reconstruct  its 
dam  and  reservoir  in  such  a  way  as  to  prevent  percolation, 
with  much  less  expenditure  than  would  be  required  to  pay 
damages  for  a  permanent  injury  to  the  plaintiff's  land.  As- 
was  pointed  out  in  Wells  v.  New  Haven  etc.  Co.,  151  Mass.  46, 
21  Am.  St.  Rep.  423,  it  appeared  in  Fowle  v.  New  Haven  etc. 
Co.,  107  Mass.  352,  112  Mass.  334,  17  Am.  Rep.  106,  tliat  the 
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parties  in  a  former  suit  had  elected  to  treat  the  injury  as  per- 
manent, and  the  plaintiff  had  accepted  entire  damages  for 
the  future  as  well  as  the  past,  and  on  that  ground,  which  is 
adverted  to  in  the  last  opinion,  the  case  was  well  decided. 
In  Goslin  v.  Corry^  7  Man.  &  G.  342,  345,  where  a  defendant, 
on  the  trial  of  an  action  for  a  libel,  permitted  evidence  to  be 
given  of  damage  caused  after  action  brought,  Tindal,  C.  J., 
said:  "By  permitting  this  evidence  to  be  given,  the  defend- 
ant may  possibly  have  escaped  having  a  second  action 
brought  against  him.  It  was  therefore  far  from  an  impolitic 
thing  to  allow  damages  to  be  assessed  for  the  whole  cause  of 
complaint  in  one  action."  So  far  as  there  are  intimations  in 
the  successive  opinions  in  Fowle  v.  New  Haven  etc.  Co.,  107 
Mass.  352,  112  Mass.  334,  17  Am.  Rep.  106,  which  seem  to 
make  the  case  an  authority  for  the  plaintiff's  contention  in 
the  case  at  bar,  we  are  not  inclined  to  follow  them.  The  rul- 
ing was  correct,  and  the  plaintifiF  's  exceptions  must  be  over- 
ruled. 

The  defendant  excepted  to  the  refusal  of  the  court  to  rule 
"that  this  action  could  not  be  maintained  other  than  by 
petition."  No  question  was  raised  upon  the  form  of  the  dec- 
laration, nor  is  the  evidence  reported.  It  is  therefore  to  be 
assumed  that  the  evidence  was  sufficient  for  the  maintenance 
of  the  action,  if  such  evidence  could  be  legitimately  intro- 
duced under  the  pleadings.  The  declaration  set  out  a  good 
cause  of  action  at  the  common  law.  The  defendant  alleged 
in  justification  that  the  pond  was  made  and  maintained 
under  the  provisions  of  the  Statutes  of  1871,  c.  218.  If  the 
defendant  had  shown  that  all  due  and  reasonable  precautions 
were  taken  in  the  construction  and  maintenance  of  the  dam 
and  reservoir,  and  that  nothing  was  done  wantonly  or  negli- 
gently, so  as  to  cause  unnecessary  damage  to  the  property  of 
the  plaintiff,  the  defense  would  have  been  made  out.  For  all 
damages  resulting  from  the  proper  exercise  of  the  authority 
given  the  defendant  by  the  statute,  the  plaintiff's  remedy  was 
by  petition.  But  for  damages  resulting  from  a  negligent  or 
improper  construction  or  maintenance  of  the  dam  and  reser- 
voir, the  plaintiff  might  recover  at  the  common  law.  It  is  to 
be  assumed  that  the  jury  were  so  instructed,  and  that  the 
evidence  warranted  their  verdict:  Mellen  v.  Western  R.  R. 
Corp.,  4  Gray,  301. 

The  testimony  of  the  witness  Mullen  was  rightly  received. 
It  was  proper  to  show  the  condition  of  the  land  before  the 
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original  dam  was  built,  to  assist  the  jury  in  determining 
whether  the  pond  had  aflfected  its  condition. 

The  paper  offered  by  the  defendant  was  incompetent.  It 
did  not  show  bias  on  the  part  of  the  plaintiff.  The  defend- 
ant's exceptions  must  also  be  overruled. 

Exceptions  overruled.        

Nuisance  —  Permanent.  —  When  a  nuisance  is  of  a  permanent  character, 
and  its  construction  and  continuance  are  necessarily  an  injury,  the  damage 
is  original,  and  may  be  at  ouce  compensated:  St.  Louis  etc.  By  Co.  v.  Biggs, 
62  Ark.  240;  20  Am.  St.  Rep.  174,  and  note;  Troy  v.  Cheshire  B.  B.  Co.,  23 
N.  H.  83;  55  Am.  Dec.  177.  A  railway  company  permitting  water  to  stand 
upon  its  right  of  way,  which  is  preveuted  from  flowing  off,  on  account  of  an 
embankment,  is  liable  to  persons  injured  therebj'  for  maintaining  a  perma- 
nent nuisance:  Lockett  v.  Fort  Worth  etc  B'y  Co.,  78  Tex.  211. 

Nuisance  —  Liability  of  Municipal  Corporaxions  for  Improper 
Construction  of  Work. — A  municipal  corporation  is  liable  for  injuries 
sustained  on  account  of  maintaining  upon  its  property  an  improperly  con- 
structed privy  well:  Bnegel  v.  Philadelphia,  135  Pa.  St.  451;  20  Am.  St. 
Rep.  885,  and  note;  Cardington  v.  Fredericks,  46  Ohio  St.  442. 

Nuisance  —  Evidence.  — Evidence  of  the  condition  of  the  premises  prior 
to  the  nuisance  complained  of  is  admissible  on  the  trial  for  the  nuisance: 
State  7.  Holman,  104  N.  C.  861;  Bosenthal  v.  Taylor  etc.  B'y  Co.,  79  Tex. 
325. 


Egberts  v.  French. 

[153  Massachusetts,  60.) 
8at.b  of  Land  at  Auction  Induced  by  Misrepresentation  of  Quantity. 
—  If,  at  an  auction  sale  of  a  lot  of  land,  one  of  the  auctioneers  states 
that  he  has  assisted  in  measuring  it,  and  that  it  is  of  certain  dimensions, 
which  he  specifies,  one  who  purchases,  relying  on  such  statements,  is 
not  bound  by  his  bid,  and  may  recover  any  payment  made  by  him, 
though  the  sale  was  made  on  the  premises,  and  they  were  inclosed  by 
visible  fences,  and  the  purchaser  knew  that  the  property  sold  did  not 
extend  beyond  them. 

F.  H.  Pearl,  for  the  plaintiff. 

M.  A.  Pingree,  for  the  defendant.    » 

Holmes,  J.  This  is  an  action  to  recover  two  hundred  dol- 
lars paid  by  the  plaintiff  as  part  payment  of  the  price  of  a  lot 
of  land  for  which  he  made  the  highest  bid  at  a  sale  by  auc- 
tion. The  advertisements  described  the  lot  as  containing 
about  11,000  square  feet,  and  as  extending  130  feet  on  tbe 
east.  The  plaintiff's  evidence  tended  to  show  that  at  the 
sale  one  of  tlie  firm  of  auctioneers  read  the  advertisement  and 
said  that  the  defendant's  husband  and  himself  had  measured 
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the  land  (as  they  had  done),  and  that  its  dimensions  were  as 
stated  in  the  posted  bill,  except  as  to  the  easterly  line,  which 
was  only  107  feet  long.  The  other  auctioneer  then  proceeded 
to  sell  the  property,  and  said  that  the  easterly  line  was  107 
feet  long,  that  the  lot  contained  about  11,000  square  feet, 
and  that  a  warranty  deed  would  be  given.  The  sale  took 
place  on  the  premises;  the  plaintiflF  was  familiar  with  them, 
and  he  understood  that  he  was  buying  only  the  land  in- 
closed by  the  fences.  But,  according  to  his  evidence,  he  be- 
lieved the  statements  of  the  auctioneers  as  to  the  length  of  the 
lines  and  the  area,  and  made  his  bid  relying  upon  them,  a^d 
we  may  fairly  say  by  inference,  being  more  or  less  indifced 
by  them  to  purchase.  The  easterly  line  in  fact  was  only 
95^  feet  long;  the  other  lines  varied  somewhat  from  the 
lengths  given  at  the  sale,  and  the  contents  were  7,760  feet,  be- 
ing 565  feet  less  than  what  they  would  have  been  if  the  length 
of  the  lines  stated  at  the  sale  had  been  correct.  The  defend- 
ant has  not  offered  a  deed  describing  the  premises  as  they 
were  described  by  the  auctioneer,  but  only  a  deed  describing 
them  correctly.  The  court  below  ruled  that  the  action  could 
not  be  maintained,  and  the  plaintiff  excepted. 

On  the  foregoing  evidence,  plainly  the  jury  might  have 
found  that  the  auctioneer  made  a  misstatement  of  fact  as  to 
the  length  of  the  easterly  line,  and  also  represented  that  he 
made  the  statement  on  the  faith  of  his  own  senses,  because, 
as  he  said,  he  and  the  defendant's  husband  (who,  by  the  way, 
was  also  her  agent,  and  was  present  and  assenting  to  what 
the  auctioneer  said)  had  measured  the  line.  In  other  words, 
the  statement  of  the  length  was  a  statement,  as  of  the  party's 
own  knowledge,  of  the  kind  which  our  decisions  pronounce 
fraudulent:  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  403;  9 
Am.  St.  Rep.  727.  Notwithstanding  the  plaintiff's  knowl- 
edge of  how  the  land  looked,  the  jury  also  might  have 
found  that  the  statement  in  fact  deceived  him,  and  in- 
duced him  to  buy,  and  that  it  materially  varied  from  the 
truth.  It  is  true  that  the  agreement  was  to  buy  a  lot  with 
known  boundaries,  and  very  likely,  in  the  absence  of  fraud, 
the  rule  would  apply  that  monuments  govern  distances  in 
such  agreements  and  in  deeds  with  warranty:  Noble  v.  Goo- 
gins,  99  Mass.  231;  Powell  v.  Clark,  5  Mass.  355;  4  Am.  Dec. 
67;  Rawle  on  Covenants,  5th  ed.,  sec.  297.  But  that  is  only  a 
rule  of  construction;  it  does  not  mean  that  measurements  are 
not  material,  or  that  a  man  who  knows  the  monuments  can- 
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not  be  deceived  about  them:  See  Lewis  v.  Jewell,  151  Mass.  345; 
21  Am.  St.  Rep.  454.  Of  course  it  was  not  necessary  that  the 
plaintiff's  belief  as  to  the  length  should  have  furnished  his 
only  motive  for  buying,  if  it  furnished  one  motive:  Safford  v. 
Grout,  120  Mass.  20,  25;  Windram  v.  French,  151  Mass.  547; 
and  if  the  defendant's  agents  knew  that  the  representations 
would  affect  action  on  the  part  of  the  bidders,  or  if  under  the 
known  circumstances  it  manifestly  was  likely  to  do  so. 

The  ruling  of  the  court  below  probably  assumed  all  that  we 
have  said,  but  was  based  on  the  cases  which  hold  fraudulent 
Tppresentations  as  to  the  contents  of  a  piece  of  land  the 
boundaries  of  which  are  pointed  out  to  the  buyer  not  to  be 
actionable:  Gordon  v.  Parmelee,  2  Allen,  212;  Mooney  v.  Miller, 
102  Mass.  217. 

We  do  not  mean  to  question  these  decisions  in  the  slightest 
degree,  but  it  is  obvious  that  there  must  be  a  limit  beyond 
which  fraudulent  representations  cannot  be  made  with  impu- 
nity; and  upon  the  whole,  we  are  of  opinion  that,  if  the  plain- 
tiff's evidence  is  believed,  the  representations  made  to  him- 
under  the  circumstances  in  which  they  were  made,  went  be, 
yond  that  limit.  When  a  man  conveys  "the  notion  of  actual 
admeasurement"  {Hill  v.  Buckley,  17  Ves.  394,  401,  cited  in 
99  Mass.  233),  still  more  when  he  says  that  he  has  measured 
a  line  himself  and  has  found  it  so  long,  his  statement  has  a 
stronger  tendency  to  induce  the  buyer  to  refrain  from  further 
inquiry  {Parker  v.  Moulton,  114  Mass.  99,  100;  19  Am.  Rep. 
815),  than  a  statement  of  the  contents  of  a  lot  without  giving 
grounds  for  the  estimate.  If  false,  it  is  a  grosser  falsehood. 
It  purports  on  its  face  to  exclude  the  suggestion  that  it  is  a 
mere  estimate,  which  the  other  leaves  open:  See  Cabot  v. 
Christie,  42  Vt.  121,  126;  1  Am.  Rep.  313;  Deming  y.  Darling, 
148  Mass.  504,  505.  If  it  is  made  at  a  sale  by  auction,  where 
it  is  out  of  the  question  for  a  bidder  to  go  and  verify  it  before 
making  his  bid,  it  seems  to  us  reasonable  to  say  that  the  pur- 
chaser has  a  right  to  rely  upon  it,  as  was  held  in  a  very  sim- 
ilar case  in  Connecticut:  Stevens  v.  Giddings,  45  Conn.  507. 
See  Lewis  v.  Jewell,  151  Mass.  345;  21  Am.  St.  Rep.  454; 
Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486,  489;  Porter 
V.  Fletcher,  25  Minn.  493. 

New  trial  granted.  

Fraud  —  False  Representations  in  Sale  op  Land.  —  Misrepresenta- 
tions made  by  a  vendor  of  land  as  to  some  material  fact,  knowing  at  tlie  time 
they  were  false,  and  upon  which  the  vendee  relies,  are  actionable:  WiUiamg  V. 
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McFadden,  23  Fla.  143;  11  Am.  St.  Rep.  345,  and  note;  Cabot  v.  Christie,  42 
Vt.  121;  1  Am.  Rep.  313;  Putman  v.  Bromwell,  73  Tex.  465;  Phelps  v.  James, 
79  Iowa,  262;  McCHbboTis  v.  Wilder,  78  Iowa,  531.  Where  false  statements 
as  to  the  quantity  of  land  are  fraudulently  made,  the  plaiutiflf,  who  relies 
upon  them,  will  not  be  denied  a  recovery  because  he  failed  to  measure  the 
land:  Ledbetter  v.  Davis,  121  Ind.  120.  A  mere  misstatement  as  to  the  quan- 
tity of  land  sold  is  not  suflBcient  to  prove  fraud:  QriswoUi  v.  Oehhie,  126  Pa^ 
St.  353;  12  Am.  St.  Rep.  878,  and  note. 


Chase  v.  Ladd. 

[163  Massachdsstts,  126.] 
Wills  —  Constkuction  of  Devise.  —  If  a  testator  gives  and  devises  all 
his  property  to  his  wife,  "to  her  use  and  behoof  forever,"  but  provides 
that  if  any  of  such  property  shall  not  be  expended  by  her  for  her  sup- 
port and  maintenance  during  her  lifetime,  it  shall  be  disposed  of  in  a 
manner  designated  in  the  will,  it  does  not  vest  the  property  in  her  abso- 
lutely, but  merely  confers  on  her  a  right  to  use  it  for  her  support,  and, 
if  necessary  for  that  purpose,  to  dispose  of  it  during  her  life,  leaving 
whatever  she  has  not  so  disposed  of  to  vest,  after  her  death,  in  other 
persons  as  provided  in  the  will. 

Bill  by  the  administrator  de  bonis  non  of  Thomas  H. 
Chase  against  the  executor  of  Ann  L.  Chase  and  the  Danvers 
Savings  Bank  to  compel  payment  of  a  deposit.  At  the  death 
of  Thomas  H.  Chase,  he  had  an  account  with  the  savings 
bank,  which  his  wife,  after  his  death,  caused  to  be  transferred 
to  her  name,  and  she  afterwards  added  to  it  the  proceeds 
of  lands  sold  by  her.  but  which  had  belonged  to  him.  The 
question  was,  whether  this  deposit  belonged  to  his  estate  or  to 
hers,  and  that  question,  in  turn,  depended  upon  whether  or 
not  all  his  property  was  given  to  her  absolutely  by  his  will, 
which,  so  far  as  material,  was  as  follows:  "2.  All  the  rest 
and  residue  of  my  estate,  real,  personal,  or  mixed,  of  which 
I  shall  die  seised  and  possessed,  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  I  give,  devise,  and  be- 
queath to  my  beloved  wife,  Ann  L.  Chase,  to  her  use  and 
behoof  forever.  Provided,  however,  that  my  said  wife  shall 
shall  cause  to  be  erected  on  my  lot  in  Merrimack  Cemetery,  Id 
said  West  Newbury,  a  handsome  marble  monument  worth  at 
least  five  hundred  dollars;  also,  to  put  the  monument  now 
standing  on  my  lot  in  said  cemetery  on  the  lot  where  Jane 
Jaques  is  buried.  All  to  be  paid  for  by  my  said  wife  out  of 
the  estate  which  I  have  given  to  her.  Provided,  also,  that  if 
any  of  the  property  which  I  have  given  my  beloved  wife  afore- 
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said  shall  not  have  been  expended  by  her  for  her  support  and 
maintenance  during  her  lifetime,  then  and  in  that  case  my 
will  is,  that  so  much  of  said  estate  as  shall  remain  unex- 
pended at  the  time  of  her  decease  shall  be  disposed  thereof 
in  manner  following,  to  wit."  After  this  clause  in  the  will 
were  bequests  aggregating  three  thousand  five  hundred  dol- 
lars to  sundry  designated  legatees,  "  to  their  own  use  and  be- 
hoof forever." 

B.  B.  Jones,  for  the  plaintiff. 

W.  H.  Moody,  for  the  executor. 

Field,  C.  J.  The  principal  differences  between  this  case 
and  Joslin  v.  Rhoades,  150  Mass.  301,  are,  that  the  devise  in 
Joslin  V.  Rhoades  is  to  the  wife,  and  "her  heirs  and  assigns 
forever,"  and  in  the  present  case  it  is  to  the  wife,  "  to  her  use 
and  behoof  forevef,"  and  that  in  Joslin  v.  Rhoades  there  is  no 
express  or  implied  restriction  upon  the  right  or  power  of  the 
devisee  to  dispose  of  the  estate,  unless  it  is  to  be  inferred  from 
the  "condition  that  if  any  portion  of  my  said  estate  should 
remain  in  the  possession  of  my  said  wife  at  the  time  of  her 
decease,  such  remainder  shall  be  divided  "  as  expressed  in 
the  will,  while  in  the  present  case  it  is  distinctly  implied  that 
the  wife  shall  have  the  power  of  expending  the  property  only 
"for  her  support  and  maintenance  during  her  lifetime,'' 
and  it  is  provided  that  "  so  much  of  said  estate  as  shall  re- 
main unexpended  at  the  time  of  her  decease  shall  be  dis- 
posed "  of  as  expressed  in  the  will.  We  are  inclined  to  the 
opinion  that  these  differences  are  significant,  and  that  the 
most  reasonable  construction  of  the  will  is,  that  the  testator 
intended  that  the  wife  should  have  the  use  of  the  property  for 
her  support  and  maintenance,  with  the  power  of  expending 
it, — that  is,  of  selling  and  conveying  it,  and  using  the  proceeds 
only  so  far  as  was  necessary  for  her  reasonable  support  and 
maintenance  during  her  life, — but  with  no  other  power  of  dis- 
posing of  the  property,  or  of  any  part  of  it.  The  words  of 
the  first  part  of  the  clause  do  not  so  plainly  convey  the  prop- 
erty absolutely,  or  in  fee-simple,  that  the  subsequent  proviso 
must  necessarily  be  considered  as  inconsistent  with  them,  and 
the  meaning  of  the  proviso  is  clear.  There  is  no  doubt  of  the 
intention  of  the  testator  to  dispose  of  what  remains  at  the 
death  of  his  wife  unexpended  for  her  support  and  mainte- 
nance, and  we  see  no  insuperable  diiEculties  in  carrying  this 
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intention  into  effect.  None  of  our  decisions  in  which  it  has 
been  held  that  the  property  was  given  absolutely,  and  that 
the  remaining  provisions  were  inconsistent  with  such  a  gift 
and  were  void,  requires  us  to  reach  that  conclusion  from  the 
particular  words  of  this  will,  although  there  are  cases  closely 
Tesembling  the  present,  which  certainly  is  very  near  the  line 
which  separates  the  decisions:  See  Kent  v.  Morrison,  153 
Mass.  137,  infra;  Bamforth  v.  Bamforth,  123  Mass.  280;  Smith 
V.  Snow,  123  Mass.  323;  Schmaunz  v.  Goss,  132  Mass.  141; 
Kelley  v.  Meins,  135  Mass.  231;  Damrell  v.  Hartt,  137  Mass. 
!218;  Welsh  v.  Woodbury^  144  Mass.  542;  Joslin  v.  Rhoades, 
150  Mass.  301. 

The  provisions  in  this  clause  of  the  will  concerning  the 
^monuments  are  not,  we  think,  very  material.  Undoubtedly, 
the  wife  was  given  power  to  sell,  for  this  purpose,  so  much  of 
the  property  as  was  necessary. 

Demurrer  overruled.  

Devise  to  Widow  —  Construction  of  —  Whether  in  Feb  or  for 
lilFE.  —  A  devise  of  land  to  the  testator's  widow,  '*  to  be  for  her  sole  use  and 
benefit  so  long  as  she  shall  live,  with  power  to  dispose  of  the  same  if  neces- 
sary for  her  support  and  comfort  in  this  life, "  vests  in  her  the  power  to  dis- 
pose of  the  fee  if  necessary,  though  the  will  provided  that  whatever  is  left 
after  her  death  should  go  to  the  heirs  of  the  testator:  Larsen  v.  Johnson, 
78  Wis.  300;  23  Am.  St.  Rep.  404,  and  note  fully  discusaing  this  subject; 
JKent  V.  Morriaont  153  Mass.  137,  iT\fra. 


Kent  v.  Moerison. 

[153  Massachusetts,  137.] 

"Wills  —  Constrttction  of  Devise.  — If  a  will  gives  and  devises  to  the  tes- 
tator's wife  all  his  property,  "giving  her  full  power  to  sell  or  convey 
same  by  deed  (part  or  all  of  it),  the  proceeds  are  to  be  used  for  her  com- 
fort, and  otherwise,  as  she  may  think  proper,"  but  declares  that  whatever 
remains  after  her  death,  not  specifically  disposed  of  by  her,  is  to  be  used 
for  the  benefit  of  his  sons,  such  will  vests  in  her  an  estate  for  life,  with 
power  to  convey  the  fee  by  deed. 

Conveyance  —  Power  to  Deed,  when  Includes  Power  to  Mortgaoe. 
—  If  a  will  vests  the  testator's  wife  with  a  life  estate  in  his  property, 
with  power  to  sell  or  convey  the  same  by  deed,  and  to  use  the  proceeds 
for  her  comfort,  or  otherwise,  as  she  may  think  proper,  she  has  power 
to  mortgage. 

MuBTGAOE  —  Power  of  Guardian  of  Insane  Person  to  Make.  —  Under 
the  statutes  of  Massachusetts,  a  guardian  of  an  insane  person  has  au- 
thority to  make  any  election  or  waiver,  and  to  do  any  other  act  which 
his  ward  might  have  done  but  for  his  insanity,  and  may  therefore  ex- 
ercise a  power  to  mortgage  conferred  by  a  will  on  such  ward. 
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Bill  to  remove  certain  mortgages  as  clouds  upon  com- 
plainant's title.  These  mortgages  were  executed  by  the 
guardian  of  Mehitable  Kent,  acting  under  the  license  and 
authority  of  the  probate  court,  and  whether  he  had  power  to 
execute  them  depended  upon  the  will  of  her  deceased  hus- 
band, which,  80  far  as  material,  was  as  follows:  "  2.  I  give, 
devise,  and  bequeath  to  my  beloved  wife,  Mehitable  Kent,  all 
the  estate,  both  real  and  personal,  that  I  die  seised  and  pos- 
sessed of,  giving  her  full  power  to  sell  and  convey  tlie  same  by 
deed  (part  or  all  of  it),  and  the  proceeds  thereof  are  to  be 
used  for  her  comfort,  and  otherwise,  as  she  may  think  proper. 
3.  After  the  decease  of  my  said  wife,  all  that  remains  of  my 
estate,  not  specifically  disposed  of  by  her,  is  to  be  used  for  the 
benefit  of  my  two  sons,  Joshua  Kent  and  Oscar  F.  Kent,  their 
heirs  and  assigns;  and  my  request  is,  that  some  suitable  per- 
son may  be  appointed  trustee  to  receive  and  take  charge  of 
said  estate,  which  is  to  be  used  for  their  benefit  as  said  trustee 
may  think  proper." 

W.  L.  Thompson,  for  the  plaintiflf. 

E.  T.  Burley,  for  the  defendant. 

Field,  C.  J.  The  general  principle  applicable  to  this  class 
of  cases  is,  that  when  it  appears  that  the  testator  intended  to 
give  to  the  devisee  absolutely  a  fee-simple  in  real  property, 
the  testator  cannot  attach  to  it  a  quality  or  condition  which 
in  law  is  inconsistent  with  such  an  estate.  The  testator  can- 
not say  that  although  the  devisee  shall  hold  the  property 
absolutely  in  fee-simple  after  it  has  vested  in  him,  yet  if  he 
does  not  convey  it  in  his  lifetime,  or  devise  it  by  will,  it  shall 
not  descend  as  his  property,  but  shall  be  considered  as  the 
property  of  the  testator,  and  shall  pass  as  a  part  of  the  testa- 
tor's estate.  If,  however,  the  estate  given  to  the  devisee  is 
only  for  his  life,  although  coupled  with  a  power  in  the  dev- 
isee of  disposing  of  the  fee,  either  by  deed  or  will,  or  both, 
then  if  this  power  is  not  executed,  the  remainder  in  fee  after 
the  termination  of  the  life  estate  is  a  part  of  the  estate  of  the 
testator,  and  will  pass  under  the  will  of  the  testator,  or  if 
there  are  no  provisions  in  the  will  affecting  it,  will  descend  as 
the  real  estate  of  the  testator. 

The  first  real  difficulty  in  this  case  is  in  determining  what 
construction  shall  be  put  upon  the  words  of  the  will.  Taking 
all  the  words  together  which  relate  to  this  devise,  we  are  of 
opinion  that  it  was  not  the  intention  of  the  testator  to  give  to 
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his  wife  a  fee-simple  in  his  real  property.  There  are  no 
words  describing  the  estate  given  which  are  technically 
words  of  inheritance;  a  power  to  sell  and  convey  the  property 
in  fee  is  expressly  given,  which  would  be  unnecessary  if  the 
testator  intended  to  devise  the  property  in  fee;  and  the  power 
given  is  a  power  to  sell  and  convey  by  deed,  which,  by  impli- 
cation, excludes  any  power  of  conveying  the  property  by  will^ 
and  such  a  restriction  upon  the  power  of  disposition  is  incon- 
sistent with  an  estate  in  fee-siniple.  All  the  words  of  the 
will  are  satisfied  by  holding  that  Mrs.  Kent  took  an  estate  for 
her  life,  with  a  power  of  conveying  the  fee  by  deed:  Kelley  v. 
Meins,  135  Mass.  231;  Damrell  v.  Hartt,  137  Mass.  218;  Welsh 
V.  Woodbury,  144  Mass.  542;  Joslin  v.  Rhoades,  150  Mass.  301; 
Copeland  v.  Barron,  72  Me.  206. 

It  has  been  argued  that  if  she  took  only  an  estate  for  her 
life,  with  a  power  to  convey  the  fee  by  deed,  she  could  not 
have  conveyed  it  by  a  deed  of  mortgage,  but  only  by  an  abso- 
lute deed.  When  the  intention  in  giving  the  power  is  that 
real  estate  may  be  converted  out  and  out  into  money,  such  a 
power  does  not  authorize  a  mortgage.  Where  a  life  estate 
was  given  for  maintenance,  with  a  power  "  to  sell  and  convey 
any  and  all  of  my  real  estate  if  necessary  to  secure  such 
maintenance,"  it  was  held  that  it  did  not  authorize  a  mort- 
gage: Hoyt  v.  Jaques,  129  Mass.  286.  The  power  in  the  pres- 
ent case  is  "to  sell  and  convey  the  same  by  deed  (part  or  all 
of  it),  and  the  proceeds  thereof  are  to  be  used  for  her  comfort, 
and  otherwise,  as  she  may  think  proper."  This  is  a  power  to 
sell  for  any  purpose,  and  to  use  the  proceeds  in  any  manner 
the  devisee  may  think  proper.  Under  it  the  devisee  may  sell 
all  or  any  part  of  the  real  property,  and  make  the  proceeds 
her  own,  whether  necessary  for  her  support  or  not.  Such  a 
power  is  as  ample  as  that  of  an  owner,  only  it  must  be  exe- 
cuted by  deed.  It  is  an  absolute  and  unrestricted  power  to 
sell  for  the  benefit  and  in  the  discretion  of  the  devisee  of  the 
power,  and  we  think  that  this  includes  a  power  to  mortgage; 
See  Zane  v.  Kennedy,  73  Pa.  St.  182;  Loebenthal  v.  Raleigh,  36 
N.  J.  Eq.  169. 

The  remaining  question  is,  whether  such  a  power  could  be 
executed  by  the  guardian  of  Mrs.  Kent,  under  a  license  from 
the  probate  court,  for  the  purpose  of  raising  money  for  her 
support,  she  having  been  adjudged  insane.  The  Public  Stat- 
utes, c.  30,  sec.  11,  provide  that  "the  probate  court  may,  on 
petition  of  a  guardian,  and  if  after  due  notice  and  hearing 
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thereon  it  appears  to  be  necessary  or  expedient,  authorize- 
such  guardian  to  mortgage  any  real  estate  of  his  ward."  Tha 
Public  Statutes,  c.  139,  see.  36,  provide  that  "  when  property^ 
rights,  or  benefits  given  by  will  or  by  provision  of  law  depend 
upon  the  election,  waiver,  or  other  act  of  a  person  incompe- 
tent by  reason  of  insanity  or  minority  to  exercise  or  perforna 
the  same,  the  guardian  of  such  person  may  make  such  elec- 
tion or  waiver,  or  perform  such  act."  Without  considering 
whether  the  first  of  these  provisions,  standing  alone,  would 
authorize  the  guardian  to  execute  mortgages  of  the  fee,  and 
not  merely  of  the  life  estate,  we  are  of  opinion  that  the  execu- 
tion of  the  mortgages  made  in  this  case  was  authorized  by  the 
last  of  these  provisions  taken  in  connection  with  the  first. 
The  mortgages,  therefore,  are  valid;  and  as  the  bill  is  brought 
only  for  the  purpose  of  having  them  discharged  as  a  cloud 
upon  the  title,  the  bill  must  be  dismissed. 
So  ordered.  

Devise  to  Widow  —  Construction  of  —  Whether  for  Life  or  nf 
Fee:  See  note  to  Larsen  v.  Johnson,  23  Am.  Rep.  404;  Chase  v.  Ladd,  15$ 
Mass.  126;  ante,  p.  614. 

Power  to  Sell  does  not  Include  Power  to  Mortgage.  —  A  power 
to  one  to  sell  personal  property  does  not  warrant  him  in  mortgaging  it: 
Swilzer  v.  Wilvers,  24  Kan.  384;  36  Am.  Rep.  259. 

Power  of  Guardian  of  Insane  Person. — The  guardian  of  an  insan* 
person  is  a  substitute  for  his  ward  with  reference  to  all  his  interests:  Ander^ 
ton  V.  Anderson,  42  Vt.  350;  1  Am.  Rep.  334. 


Cobb  v.  Covenant  Mutual  Benefit  Assooiation* 

[153  Massachusetts,'  176.] 

Insurance  —  Representations.  —  Where  one  asserts  that  certain  state, 
ments  are  true,  and  if  not  true,  that  this  fact  shall  avoid  a  policy  of 
insurance,  the  question  whether  they  •wjere  actually  material  is  not  im- 
portant, as  the  parties  have  the  right  to  make  their  truth  the  basis  of 
the  contract;  but  if  the  applicant  merely  averred  that  the  statement* 
were  true  to  the  best  of  his  knowledge  and  belief,  then  the  policy  can- 
not be  avoided  on  account  of  them,  unless  he  did  not  know  or  believe 
them  to  be  true. 

Insurance  —  Life  —  Negative  Answer  to  the  Question,  "Have  You 
Personally  Consulted  a  Physician,  been  prescribed  for,  or  person- 
ally treated  within  the  past  ten  years?  "  will  avoid  a  policy  of  insurance- 
if  the  applicant  had,  within  the  time  named,  being,  as  he  supposed,  in 
need  of  a  physician,  gone  to  one  for  the  purpose  of  consulting  him  as 
to  what  was  the  matter,  had  an  interview,  answering  questions,  and 
receiving  aid,  advice,  or  assistance  from  him.     The  question  thus  an- 
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swered  in  the  application  should  not  be  considered  as  referring  to  any 
specific  disease.  If  the  applicant  had  consulted  a  physician,  who  had 
prescribed  for  him,  and  administered  a  hypodermic  injection  of  mor- 
phine, he  was  personally  treated  within  the  meaning  of  the  interroga- 
tory. 

Xnsubance  —  Life  —  Prescription  Defined.  —  A  judge,  being  requested  by 
a  jury  to  define  the  word  "prescription,"  responded  as  follows:  "  If  the 
insured  went  to  a  physician  for  the  purpose  of  getting  his  aid,  advice, 
or  assistance  as  a  physician,  in  a  difficulty  under  which  he  was  then 
«u£Fering,  or  supposed  himself  to  be  suffering,  and  the  physician,  hearing 
what  the  insured  had  to  say,  as  a  physician,  and  for  the  purpose  of  re- 
lief, or  cure,  or  aid,  or  assistance,  gave  to  the  insured  medicine,  then  it 
may  be  said  that  such  a  physician  prescribed  for  him."  It  was  held 
that  this  response  was  correct,  and  was  not  subject  to  the  objection  that 
it  was  a  charge  upon  the  facts. 

JuBT  Trial  —  Charge  upon  Facjts.  —  If  a  judge,  in  response  to  a  request 
from  the  jury  to  define  a  certain  word,  gives  a  definition,  thereof,  and 
adds:  "And  it  is  your  duty,  as  jurors,  to  so  find,  whether  the  conse- 
quences may  be  as  you  would  wish  them  to  be,  or  otherwise,"  —  this  ad- 
dition does  not  convert  the  definition  into  a  charge  upon  the  facts,  nor 
is  it  improper. 

H.  M.  Knowlton  and  G.  E.  Williams,  for  the  plaintifif. 

A.  E.  Avery  and  W.  0.  Calkins,  for  the  defendant. 

The  Court.  The  subjoined  opinion  was  prepared  by  Mr. 
Justice  Devens,  and  was  adopted  as  the  opinion  of  the  court 
after  his  death  by  the  justices  who  sat  with  him  at  the  argu- 
ment. 

By  the  terms  of  his  application,  which  is  referred  to  and 
made  a  part  of  the  benefit  certificate  issued  to  the  insured,  he 
warranted  the  answers  to  the  questions  propounded  "to  be 
full,  complete,  and  true,"  and  agreed  that  the  answers  and 
application  should  form  the  exclusive  and  only  basis  of  the 
•contract  between  himself  and  the  defendant;  and  further 
agreed  that  if  "  any  misrepresentations  or  fraudulent  or  un- 
true answers "  had  been  made,  the  contract  should  be  null 
and  void.  The  acknowledgment  at  the  end  of  the  applica- 
tion, which  was  subscribed  by  the  insured,  and  which  con- 
tains the  agreement  above  referred  to,  controls  and  governs 
the  answers  to  which  it  refers;  nor  does  it  seem  important  to 
-determine  whether  they  are  to  be  treated  as  warranties  which 
are  to  be  literally  complied  with,  or  as  representations  only; 
as  if  the  latter,  they  were  material  to  the  risk,  and  were  so 
made  and  treated  by  the  parties. 

Where  one  asserts  that  certain  statements  are  true,  and 
that  if  not  true,  this  fact  shall  avoid  the  policy,  the  question 
whether  they  were  actually  material  is  not  important,  as  par- 
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ties  have  the  right  to  make  their  truth  the  basis  of  the  con- 
tract: Miles  V.  Connecticut  etc.  Ins.  Co.,  3  Gray,  580;  McCoy' 
V.  Metropolitan  L.  Ins.  Co.,  133  Mass.  82;  jEtna  L.  Ins.  Co.  v. 
France,  91  U.  S.  510;  Powers  v.  North  Eastern  Mut.  L.  Ass'n^ 
50  Vt.  630.  The  case  at  bar  differs  obviously  from  those  in 
which  an  applicant  has  averred  that  the  answers  made  by 
him  are  true  according  to  his  best  knowledge  and  belief,  or 
has  limited  his  statement  by  other  similar  words.  Such  an- 
swers, if  accepted  by  the  insurer,  would  render  it  necessary 
for  it  to  prove  that,  as  thus  limited,  they  were  untrue:  Clapp 
V.  Massachusetts  Benefit  Ass'n,  146  Mass.  519. 

The  sixth  question  put  to  the  applicant  in  form  A  of  the 
application  was,  "  Have  you  personally  consulted  a  physician, 
been  prescribed  for,  or  professionally  treated  within  the  past 
ten  years?"  To  this  question  the  insured  answered,  "No"; 
and  it  has  been  found  by  the  jury,  upon  the  second  issue 
submitted  to  them,  that  this  answer  was  false.  The  plaintiff 
contended  that  such  an  issue  should  only  be  found  against 
her  in  case  the  answer  was  intentionally  false.  In  our  view, 
the  insured  having  made  the  truth  of  his  statements  the  basi& 
of  his  contract,  it  was  sufficient  for  the  defendant  to  show 
that  this  statement  was  actually  untrue. 

The  plaintiff  further  contended  that  the  question  referred 
to  in  the  application  should  be  construed  as  referring  to  a 
specific  disease,  and  that  if  the  insured  had  consulted  or  been 
prescribed  for  by  a  physician  for  a  pain  that  did  not  amount 
to  a  disease,  his  answer  to  this  question  would  not  prevent 
the  plaintiflf  from  recovering.  The  presiding  judge  declined 
to  instruct  the  jury  in  accordance  with  this  contention,  and 
instructed  them  that  if  the  insured,  being,  as  he  supposed,  in 
need  of  a  physician,  went  to  one  for  the  purpose  of  consulting 
him  as  to  what  was  the  matter  with  him,  and  had  an  inter- 
view, answering  such  inquiries  as  the  physician  deemed  perti- 
nent, receiving  aid,  advice,  or  assistance  from  him,  that  the 
insured  consulted  a  physician  within  the  meaning  of  the  in- 
terrogatory; and  further,  that  if  they  found  that  he  went  to 
a  physician  for  the  purpose  of  procuring  aid  and  assistance 
from  the  physician  as  such,  and  the  physician  prescribed  a 
remedy,  or  treated  him  professionally,  either  by  giving  him 
a  prescription  or  by  administering  hypodermic  injections  of 
morphine  (of  which  there  was  some  evidence),  then  he  was 
profession ;illy  treated  within  the  meaning  of  the  interrogatory, 
or  professionally  prescribed  for.     The  ruling  appears  to  us 
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correct.  While  the  question  whether  the  insured  had  a  fixed 
disease,  and  what  the  disease  was,  might  be  an  inquiry  in- 
volved in  considerable  embarrassment,  the  question  whether 
(he  had  consulted  a  physician,  or  had  been  professionally 
treated  by  one,  was  simple,  and  one  about  which  there  could 
be  no  misunderstanding.  Had  it  been  replied  to  in  the  af- 
firmative, the  answer  would  have  led  to  other  inquiries.  In- 
deed, the  question  which  follows,  which  remained  unanswered, 
is,  "  If  so,  give  dates,  and  for  what  diseases."  It  is  upon  the 
existence  of  this  latter  question  that  the  plaintiff  founds  an 
argument  that  it  was  necessary  to  show  that  the  insured  had 
some  distinct  disease  permanently  affecting  his  general  health 
before  it  could  be  said  that  he  answered  this  question  un- 
truthfully. But  the  scope  of  the  question  cannot  be  thus 
narrowed.  Even  if  the  insured  had  only  visited  a  physician 
from  time  to  time  for  temporary  disturbances  proceeding 
from  accidental  causes,  the  defendant  had  a  right  to  know 
this,  in  order  that  it  might  make  such  further  investigation 
«s  it  deemed  necessary.  By  answering  the  question  in  the 
negative,  the  applicant  induced  the  defendant  to  refrain  from 
doing  this. 

In  Metropolitan  Ins.  Co.  v.  McTague,  49  N.  J.  L.  587,  60 
Am.  Rep.  661,  it  was  held  that  where  the  applicant  stated 
that  he  had  not  consulted  a  physician,  or  been  prescribed 
for  by  one,  and  such  statement  was  shown  to  have  been  false 
by  proof  of  a  prescription  received,  there  could  be  no  recov- 
ery, although  it  appeared  to  have  been  given  for  a  cold. 
The  court  say:  *'  That  representation  did  not  aver  a  condi- 
tion of  health,  or  that  it  was  requisite  or  proper  to  consult  a 
physician.  It  averred  that  he  had  not  consulted  a  phy- 
sician, or  been  prescribed  for  by  a  physician.  The  fact  found 
contradicted  this  averment,  whether  the  consultation  and  pre- 
scription related  to  a  real  disease  or  an  apprehension  of  dis- 
ease." 

In  the  case  at  bar,  after  retiring  to  their  room,  the  jury 
returned  into  court  with  a  request  that  the  court  would  de- 
fine the  word  "  prescription."  There  was  evidence  in  the 
•case  from  three  physicians  tending  to  show  that,  on  more 
than  one  occasion  when  he  had  consulted  with  them,  they 
had  administered  hypodermic  injections  for  the  pain  which 
he  was  suffering,  and  also  given  him  medicine.  The  pre- 
siding judge  instructed  the  jury  fully  as  to  the  meaning  of  a 
"prescription,"  and  stated  that  "if  the  insured  went  to  one 
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of  those  physicians,  and  received  from  him  a  medicine  as  a 
physician,  for  the  purpose  of  assistance  and  relief  in  a  difl&- 
culty  under  which  he  was  then  suffering  or  supposed  to  be 
suffering,  then  it  is  a  prescription  within  the  meaning  of  the 
law."  The  judge  added:  "And  it  is  your  duty,  as  jurors,  so  to 
find,  ....  whether  the  consequences  may  be  as  you  would 
wish  them  to  be,  or  otherwise."  The  plaintiff  excepted  to 
the  last  paragraph,  as  a  charge  upon  the  facts,  and  the  judge 
modified  this,  and  said:  "I  will  endeavor  in  this  way  to  de- 
fine a  prescription,  and  let  this  definition  stand  for  the  defi- 
nition objected  to.  If  the  insured  went  to  a  physician  for 
the  purpose  of  getting  his  aid,  advice,  or  assistance  as  a 
physician,  in  a  difficulty  under  which  he  was  then  suffering, 
or  supposed  himself  to  be  suffering,  and  the  physician,  hear- 
ing what  the  insured  had  to  say,  as  a  physician,  and  for  the 
purpose  of  relief,  or  cure,  or  aid,  or  assistance,  gave  to  the 
insured  medicine,  then  it  may  be  said  that  such  a  physician 
prescribed  for  him."  To  this  the  plaintiff  also  objected,  as  a 
■charge  upon  the  facts,  and  contended  that  the  jury  should 
have  been  instructed  that  the  word  "  prescription "  was  a 
word  in  common  use,  which  they  could  define  as  well  as  the 
•court.  The  latter  instruction  leaves  clearly  to  the  jury  the 
inquiry  whether  the  insured  had  gone  to  the  physician,  and 
received  from  him  aid,  assistance,  medicine,  etc.,  in  answer 
to  his  application.  We  cannot  see  that  it  has  any  element  of 
a  charge  upon  the  facts.  The  definition  of  a  "  prescription  " 
was  entirely  correct,  and  even  if  a  word  in  common  use  was 
explained,  there  vvas  no  reason  why  the  judge  should  not  de- 
fine it  in  answer  to  the  request,  if  he  gave  the  jury  an  accu- 
rate definition. 

The  plaintiff  also  insists  that  the  last  clause  of  the  defini- 
tion as  first  given  was  a  charge  upon  the  facts.  It  is,  per- 
haps, sufficient  to  say  that  it  was  clearly  withdrawn,  and  the 
latter  definition  given  in  place  of  it.  We  do  not,  however, 
consider  that  the  last  clause  of  the  first  definition  was  a 
charge  upon  the  facts  within  the  meaning  of  the  Public  Stat- 
utes, 0.  153,  sec.  5.  The  judge  had  defined  the  word  as  to 
the  meaning  of  which  they  had  inquired,  and  submitted  to 
them  in  a  condensed  way  the  evidence  bearing  upon  the 
issue  which  they  were  to  determine.  Certain  facts,  if  they 
find  them  to  exist,  he  informs  the  jury,  will  make  a  prescrip- 
tion by  a  physician  within  the  meaning  of  '.he  law.  He  then 
adds:  "And  it  is  your  duty,  as  jurors,  so  to  find;  and  it  is 
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your  duty  so  to  find,  whether  the  consequences  may  be  a» 
you  would  wish  them  to  be,  or  otherwise."  Although  the 
last  clause  is  a  caution  to  the  jury  to  disregard  the  conse- 
quences which  may  follow  their  decision,  there  is  no  reason 
why  a  judge,  when  he  deems  it  proper  to  do  so  in  the  trial^ 
may  not  caution  the  jury  not  to  be  swayed  by  sympathy, 
prejudice,  or  passion,  and  direct  them  to  be  governed  in  their 
finding  by  the  facts  as  they  exist,  without  regard  to  the  re- 
sults that  may  follow  therefrom. 

On  the  back  of  the  certificate,  there  is,  among  many  other 
conditions,  one  which  recites  that  the  contract  shall  be  sub- 
ject to,  and  construed  only  according  to,  the  laws  of  Illinois. 
The  plaintiff  relies  on  the  case  of  Continental  Ins.  Co.  v. 
Rogers,  119  111.  474,  59  Am.  Rep.  810,  as  being  the  law  of 
Illinois.  In  this  case,  it  is  said  that,  as  a  general  rule,  where 
the  application  for  insurance  on  a  person's  life  is  expressly 
declared  to  be  a  part  of  the  policy,  and  such  statements  are 
warranted  to  be  true,  they  will  be  deemed  material,  whether 
actually  so  or  not.  But  as  a  qualification,  where  a  statement 
in  a  policy  of  insurance  that  the  answers,  statements,  etc.,  in 
the  application  are  warranted  by  the  insured  **  to  be  true 
.  in  all  respects  "  is  followed  by  the  further  statement  "  that 
if  this  policy  has  been  obtained  by  or  through  any  fraud, 
misrepresentation,  or  concealment,  said  policy  shall  be  abso- 
lutely null  and  void,"  which  fraud  relates  to  the  answers 
to  the  questions  in  the  application,  erroneous  answers  not 
material  to  the  risk,  honestly  made  in  the  belief  that  they 
are  true,  will  not  be  so  far  binding  on  the  insured  as  to  pre- 
sent any  obstacle  to  his  recovery.  The  case  is  not  decided  on 
this  point,  but  on  the  ground  that  whether  answers  are  war- 
ranties or  representations,  the  burden  of  proving  their  falsity 
is  upon  the  defendant,  —  a  proposition  not  controverted  by  the 
defendant  in  the  case  at  bar.  It  is  only  on  this  last  ground 
that  the  case  can  be  held  an  authority  for  the  law  of  Illinois. 

In  the  case  at  bar,  the  policy  is  declared  to  be  avoided,  not 
only  by  misrepresentations  and  fraudulent  answers,  but  by 
those  which  are  untrue;  and  the  question  which  is  found  to 
have  been  untruly  answered  must  be  deemed  to  have  been 
made  by  the  parties  one  material  to  the  risk. 

Bill  dismissed.  

Insurancb  —  Representations.  —  An  application  for  life  insurance  war- 
ranted that  the  answers  contained  therein  were  true,  and  that  if  any  of 
them  were,  in  any  material  respect,  untrue  or  false,  the  contract  should  be 
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voicl.  A  representation  in  such  a  policy  is  not  fatal  unless  fraudulently 
false:  Schioarzbach  v,  Ohio  etc.  Union,  25  W.  Va.  622;  52  Am.  Rep.  227,  and 
note;  Southern  etc.  Ins.  Go.  v.  Booker,  9  Heisk.  606;  24  Ain.  Rep.  344;  Price- 
V.  Phoenix  etc.  Ins.  Co.,  17  Minn,  497;  10  Am.  Rep.  166;  Wilkinson  v.  Gon- 
neclicut  etc  Ins.  Co.,  30  Iowa,  119;  6  Am.  Rep.  657;  Miller  v.  Phoenix  etc 
Ins.  Co.,  27  Iowa,  203;  1  Am.  Rep.  262;  McVey  v.  Grand  Lodge  United^ 
Workmen  etc,  63  N.  J.  L.  17. 


CoVELL    V.    ChADWIOK. 

[16S  Massacbdsktts,  263.] 

LnsL.  —  Iirjimonoir  will  not  Issue  to  Restrain  defendant  from  libef- 
ing  complainant  when  the  libels  complained  of  are  nothing  more  thaa- 
false  representations  as  to  the  character  and  quality  of  his  property  and 
as  to  his  title  thereto. 

Trade-marks,  Rights  op  Assiqneb  op. — If  certain  formulas,  wrappers, 
and  trade-  marks  have  been  used  in  the  manufacture  and  sale  of  a  patent- 
medicine,  but  the  person  who  manufactured  and  sold  them  has  died,  and 
his  business  has  been  discontinued,  no  one  can  acquire  from  the  represent- 
ative of  the  deceased  any  exclusive  right  to  the  use  of  the  trade-marks  as 
against  another  who  had  previously  lawfully  obtained  the  formulas  f«t 
the  preparation  of  the  medicines. 

Bill  for  damages,  and  to  enjoin  defendant  from  manufac- 
turing and  selling  certain  medicines  under  the  names  of  "  Dr. 
Spencer's  Queen  of  Pain,"  and  "  Spinal  Paste,  or  Salt  Rheum- 
Cure,"  and  from  using  certain  trade-marks,  and  from  libeling: 
complainant.  At  the  trial  the  judge  limited  the  testimony, 
—  1.  To  the  transfers  to  the  plaintiff  and  defendant  respect- 
ively; 2.  To  the  formulas  from  which  they  compounded: 
their  medicines;  and  3.  The  dates  when  the  parties  began: 
to  use  the  labels  and  trade-marks.  Dr.  Spencer,  in  his  life- 
time, manufactured  medicines  by  secret  formulas,  and  solcJ 
them  by  the  names  mentioned  above,  and  used  certain  labels 
and  trade-marks.  In  May,  1884,  about  a  year  after  the  doc- 
tor's death,  his  widow  expressed  her  wish  that  the  defendant 
should  have  the  trade-marks,  labels^  bottles  and  everything 
that  went  with  the  medicines,  and  handed  the  formulas  to  de- 
fendant. The  widow  soon  afterwards  died,  and  her  sister  theii 
transferred  to  plaintiff  a  formula  for  manufacturing  the  samfr 
medicine.  After  this  an  administrator  de  bonus  non  of  the 
estate  of  Dr.  Spencer  ratified  the  transfer  to  the  defendant  by 
the  widow,  but  six  months  later  he  executed  a  formal  trans- 
fer of  the  formulas  to  plaintiff,  excepting,  however,  all  rights 
and  privileges  heretofore  granted  by  himself  or  any  other  legal 

representative  of  Dr.  Spencer  or  of  his  widow. 
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E.  Avery  and  T.  F.  Desmond,  for  the  plaintiff. 
E.  L.  Barney,  for  the  defendant. 

Knowlton,  J.  It  appears  hy  the  report  in  this  case  that, 
at  the  hearing,  there  was  no  request  that  the  evidence 
should  be  taken  down  with  a  view  to  a  revision  of  the  find- 
ings of  fact  by  the  full  court,  and  it  seems  to  have  been  the 
intention  of  the  presiding  justice  to  present  upon  this  report 
merely  the  question  whether  the  decree  is  supported  by  the 
facts  found.  There  is  nothing  to  indicate  that  the  plaintiff, 
at  the  trial,  expressed  dissatisfaction  with  the  direction  given 
by  the  judge  to  the  taking  of  testimony,  or  that  he  at  any 
time  intimated  a  desire  to  have  that  direction  revised  upon 
an  appeal  or  a  report;  and  we  are  of  opinion  that,  on  the  re- 
port, it  is  not  now  open  to  the  plaintiff  to  contend  that  he 
was  injured  by  the  limitation  of  the  testimony  to  the  ques- 
tions considered. 

But  if  it  were  open,  we  see  no  error  in  this  particular.  The 
appeal  relates  to  nothing  but  the  rights  and  the  conduct  of 
the  parties  in  reference  to  names,  letters,  marks,  devices,  fig- 
ures, formulas,  and  trade-marks,  once  used  by  Dr.  Charles  L. 
Spencer  in  connection  with  the  manufacture  of  certain  med- 
icines. So  far  as  the  bill  charges  libels  by  the  defendant  on 
the  plaintiff,  unless  he  can  show  that  they  are  something  more 
than  mere  false  representations  as  to  the  character  or  quality 
of  his  property,  or  as  to  his  title  thereto,  he  is  not  entitled  to 
a  remedy  by  injunction:  Boston  Dintite  Co.  v.  Florence  Mfg. 
Co.,  114  Mass.  69;  19  Am.  Rep.  310;  Brandreth  v.  Lance,  8 
Paige,  24;  34  Am.  Dec.  368;  Fleming  v.  Newton,  1  H.  L.  Cas. 
363,  376.  His  case  depends  upon  his  title,  and  the  title  of  the 
defendant  to  that  which  once  belonged  to  Dr.  Spencer.  The 
three  questions  in  regard  to  which  evidence  was  received  seem 
to  embrace  everything  which  is  material  to  the  plaintiff's 
claims.  At  all  events,  the  plaintifi"  has  brought  to  our  atten- 
tion nothing  which  could  have  been  important  that  has  not 
been  fully  heard. 

Sarah  T.  Spencer,  the  widow  of  Dr.  Charles  L.  Spencer,  was 
the  administratrix  of  his  estate,  and  the  defendant,  without 
fraud,  obtained  from  her  formulas  for  the  preparation  of  the 
medicines,  and  she  intended  "that  the  defendant  should  have 
the  right  to  use  both  formulas,  with  the  labels,  wrappers,  etc., 
serving  to  identify  the  remedies."  A  few  days  after  the  death 
of  Mrs.  Spencer,  and  after  the  defendant  had  received  the 
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formulas,  the  plaintiff  obtained  an  oral  transfer  or  delivery 
of  them  from  Mrs.  Stetson,  who,  so  far  as  appears,  had  no 
authority  to  represent  the  estate  of  Dr.  Spencer  or  of  Mrs. 
Spencer  in  making  the  transfer.  His  first  formal  title  was 
by  a  bill  of  sale  given  on  December  16,  1887,  by  Alanson 
Borden,  as  administrator  de  bonis  non  of  the  estate  of  Charles 
L.  Spencer,  and  as  executor  of  the  will  of  Sarah  T.  Spencer. 
But  Borden  had,  by  a  formal  instrument,  previously  ratified 
the  conveyance  by  Mrs.  Spencer  to  the  defendant  of  the  for- 
mula for  the  "  Queen  of  Pain,"  and  in  the  bill  of  sale  he  ex- 
pressly excepted  all  rights  and  privileges  previously  given  or 
granted  by  Dr.  Spencer,  or  by  himself,  or  by  any  other  legal 
personal  representative  of  either  Dr.  Spencer  or  Sarah  L.  Spen- 
cer. The  question  in  the  case  is,  whether  the  plaintiff  ac- 
quired, as  against  the  defendant,  the  exclusive  right  to  use 
the  trade-marks  formerly  used  by  Dr.  Spencer. 

In  Chadwich  v.  Covell,  151  Mass.  190,  21  Am.  St.  Rep.  442, 
it  was  decided  that  this  defendant  acquired  no  such  right; 
and  upon  the  authority  of  that  case,  the  defendant  contends 
that  the  position  of  the  plaintiff  is  at  least  no  better  than  her 
own.  It  was  there  held  that  against  any  one  honestly  ob- 
taining them,  there  was  no  exclusive  right  of  property  in  the 
formulas,  and  that  a  mere  transfer  of  the  formulas  would  give 
no  right  to  use  the  trade-marks  which  Dr.  Spencer  used.  It 
was  assumed  that  there  was  a  gift  of  Dr.  Spencer's  trade- 
marks to  the  present  defendant,  which  would  have  been  valid 
if  a  trade-mark  could  have  been  conveyed  to  one  whose  only 
relation  to  him,  or  to  the  business  carried  on  by  him,  was 
that  of  a  donee  of  the  formulas,  marks,  and  labels  which  he 
had  used;  and  it  was  held  that  the  trade-marks  were  not 
property  which  could  be  conveyed  to  a  mere  purchaser  or 
donee  of  the  formulas  in  that  way.  It  was  said  of  the  defend- 
ant: "  She  is  not  Dr.  Spencer.  She  is  not  the  owner  of  a  man- 
ufactory once  owned  by  him.  She  makes  the  medicine  with 
her  own  ingredients,  tools,  plant,  and  Contrivances.  She  has 
no  exclusive  right  to  make  it.  The  defendant's  use  of  the 
name  does  not  mislead  the  public,  any  more  than  hers  does  as 
to  the  maker,  the  place  of  manufacture,  or  the  nature  or  qual- 
ity of  the  goods.  Unless,  therefore,  it  should  be  held  that  a 
trade-mark  may  be  erected  into  a  new  species  of  property, 
capable  of  lasting  as  long  as  the  world  does  and  certain  goods 
are  manufactured,  and  of  being  transferred  for  value  or  by 
gift  from  person  to  person,  irres\)ective  of  good-will,  special 
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right  to  make  the  goods,  place  of  manufacture,  or  fraud  of 
any  kind  upon  the  public,  the  plaintiff  cannot  prevail."  All 
this  can  be  said  with  equal  truth  of  the  plaintiff  in  the 
present  case.  His  only  title  from  the  representatives  of  Dr. 
Spencer  was  created  more  than  four  years  and  a  half  after 
Dr.  Spencer's  death.  He  was  not  the  purchaser  of  a  business 
which  was  then  being  carried  on,  in  which  the  trade-marks 
were  used.  He  did  not  acquire  a  right  to  manufacture  med- 
icine in  the  same  place  in  which  the  trade-marks  had  been 
used,  and  his  right  to  manufacture  it  was  not  exclusive.  His 
bill  of  sale  purports  to  sell  him  formulas  which  had  previously 
been  given  to  the  defendant,  and  which  anybody  who  could 
honestly  obtain  them  might  use;  and  as  incidental  to  that 
sale,  it  purported  to  convey  a  right  to  use  as  trade-marks  the 
labels  and  designs  formerly  used  by  Dr.  Spencer.  If  this  had 
been  a  sale  of  the  business  in  which  the  trade-marks  were 
being  used,  they  would  have  passed  by  the  conveyance:  Em- 
erson V.  Badger,  101  Mass.  82;  Sohier  v.  Johnson,  111  Mass. 
238;  Oilman  v.  Hunnewell,  122  Mass.  139;  Warren  v.  Warren 
Thread  Co.,  134  Mass.  247;  Russia  Cement  Co.  v,  Le  Page,  147 
Mass.  206;  9  Am.  St.  Rep.  685;  Frank  v.  Sleeper,  150  Mass. 
583;  Kidd  v.  Johnson,  100  U.  S.  617,  620.  But  so  far  as  ap- 
pears, the  business  in  which  the  trade-marks  were  used  by 
the  owner  of  them  had  been  wound  up  several  years  before 
the  plaintiff  acquired  his  title,  and  the  plaintiflf  did  not  buy 
a  business,  or  the  good-will  of  a  business,  or  anything  else 
which  carried  with  it  property  in  a  trade-mark.  The  princi- 
ples stated  in  Chadwick  v.  Covell,  151  Mass.  190,  21  Am.  St. 
Rep.  442,  control  the  present  case. 
Decree  aflEirmed.  

Libel  —  Injunction  to  Restrain.  —  Equity  has  no  jurisdiction  to  re- 
strain a  person  from  publishing  in  the  records  of  a  mercantile  agency  false 
representations  as  to  the  business  standing  of  the  plaintiff,  if  no  breach  of 
trust  is  involved:  Raymond  v.  Russell,  143  Mass,  295;  58  Am.  Rep.  137.  In- 
junction will  not  lie  to  restrain  a  libel  making  a  man  ridiculous,  unless  some 
property  riglits  have  been  invaded:  Bratidreth  v.  Lance,  2  Paige,  24;  34  Ara. 
Dec.  268,  and  note.  A  publication  by  a  manufacturer  cautioning  the  pub- 
lic that  certain  goods  of  his  manufacture,  advertised  by  a  tradesman  as  "first 
quality,"  were  sold  to  him  as  "damaged"  is  not  actionable:  Boynton  v. 
Shaw  etc.  Co.,  146  Mass.  219. 

Trade-marks  —  Right  to  Restrain  Use  of.  —  Where  a  patent  medicine 
is  manufactured  and  sold  by  a  physician  who  dies,  one  person  has  no  right 
to  enjoin  another  from  using  the  formulas  of  such  physician,  where  his  use 
is  not  a  fraud  upon  the  public  nor  an  invasion  of  the  rights  of  some  other 
person:  Ghadwkk  v.  Covell,  151  Mass.  190;  21  Am.  St.  Rep.  442,  and  note. 
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Commonwealth  v.  Lannan. 
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Laroknt  ow  Property  Obtained  by  Fraud.  —  One  may  be  convicted  of 
larceny  of  property  which  he  obtained  from  another  by  fraud,  premedi* 
tated  trick,  or  device. 

liARCBNY  OP  Property,  Part  op  Which  Belonged  to  the  Thief.  —  One 
may  be  convicted  of  larceny  who  fraudulently  obtained  possession  of  a 
snm  of  money,  to  a  small  part  of  which  he  was  entitled,  with  an  intent 
at  the  time  of  misappropriating  the  whole  to  his  own  use. 

Larceny.  —  Agent  Who  Obtained  Possession  of  a  Sum  of  Money  upon 
HIS  False  Representation  that  it  was  the  amount  necessary  to  be  paid 
for  certain  land,  which  his  principal  desired  to  buy,  and  who,  after  pay- 
ing the  real  price  asked  for  the  land,  appropriated  the  balance  to  hii 
own  use,  is  guilty  of  larceny. 

J.  W.  Corcoran,  for  the  defendant. 

A.  E.  Pillshury,  attorney-general,  and  C.  N.  Harris,  second 
assistant  attorney-general,  for  the  commonwealth. 

Holmes,  J.  The  defendant  is  indicted  for  the  larceny  of 
promissory  notes,  the  property  of  one  Teeling,  and  has  been 
found  guilty.  The  case  is  before  us  on  exceptions  to  the 
refusal  of  the  court  below  to  rule  that  the  evidence  was  insuf- 
ficient  to  support  the  indictment,  and  also  to  the  instructions 
given  to  the  jury.  The  evidence  tended  to  prove  the  follow- 
ing facts:  The  defendant  was  an  attorney  employed  by  Teel- 
ing to  ascertain  the  price  of  certain  land.  The  price  mentioned 
to  him  was  $125.  He  told  Teeling  that  the  lowest  price  was 
$325,  $300  to  go  to  the  owners  of  the  land,  $15  to  Bent,  the 
agent,  with  whom  the  defendant  communicated,  and  $10  to 
the  defendant.  Teeling  assented  to  the  terms,  and  gave  Bent 
■directions  as  to  the  deed.  When  the  deed  was  ready,  Teeling, 
Bent,  and  the  defendant  met.  The  defendant  approved  the 
deed,  and  said  to  Teeling,  "  Pay  over  the  money."  Teeling 
counted  out  $325  on  the  table  in  front  of  the  defendant,  who 
counted  it,  took  it  from  the  table,  and  requested  Bent  to  go 
into  the  next  room.  He  then  gave  Bent  $125  of  the  money, 
returned  to  Teeling,  gave  him  a  receipt  for  $10,  and  kept  the 
rest  of  the  money.  The  court  instructed  the  jury  "  that,  upon 
the  evidence,  they  might  find  the  defendant  guilty  of  larceny 
if  they  were  satisfied  that  he  had  obtained  the  money  of  said 
Teeling  by  false  premeditated  trick  or  device;  that  although 
Teeling  might  have  given  the  manual  custody  of  the  money 
to  the  defendant,  nevertheless  the  legal  possession  would 
lemain  in  Teeling  under  such  circumstances,  and  the  larceny 
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would  be  complete  when  the  defendant,  after  thus  getting 
possession  of  Teeling's  money  and  inducing  him  to  count 
out  $190  more  than  was  needed,  appropriated  it  to  his  own 
use." 

When  the  defendant  took  up  the  money  from  the  table,  it 
had  not  yet  passed  under  the  dominion  of  Bent,  who  repre- 
sented the  opposite  party.  The  defendant  did  not  receive  it 
a?  representing  the  opposite  party;  he  purported  to  be  act- 
ing in  the  interest  of  Teeling.  The  jury  would  have  been 
warranted  in  finding  that  Teeling  impliedly  authorized  the 
defendant  to  take  up  the  money  from  the  table,  but  they  only 
could  have  found  that  he  allowed  him  to  do  so  for  the  purpose 
of  immediately  transferring  the  identical  bills,  or  all  but  ten 
dollars  of  them,  to  Bent  under  Teeling's  eyes.  Subject  to  a 
single  consideration,  to  be  mentioned  later,  there  is  no  doubt 
that  in  thus  receiving  the  money  for  a  moment  the  defendant 
purported  at  most  to  act  as  Teeling's  servant  or  hand,  under 
his  immediate  direction  and  control.  Therefore  not  only  the 
title  to  the  money,  but  the  possession  of  it,  remained  in  Teel- 
ing while  the  money  was  in  the  defendant's  custody:  Com- 
monwealth V.  O^Malley,  97  Mass.  584.  If  the  defendant  had 
misappropriated  the  whole  sum,  or  if  he  misappropriated  all 
that  was  left  after  paying  Bent,  the  offense  would  be  larceny; 
Commonwealth  v.  Berry,  99  Mass.  428;  96  Am.  Dec.  767;  Regina 
V.  Cooke,  L.  R.  1  C.  C.  295;  12  Cox  C.  C.  10;  Regina  v.  Thomp- 
son, Leigh  &  C.  225,  230;  2  East  P.  C,  c.  16,  sees.  110,  115. 
See  further.  Commonwealth  v.  Donahue,  148  Mass.  529,  530; 
12  Am.  St.  Rep.  591,  and  cases  cited. 

The  instructions  made  the  defendant's  liability  conditional 
upon  his  having  obtained  the  money  from  Teeling  by  a  pre- 
meditated trick  or  device.  If  he  did  so,  and  appropriated  all 
that  was  left  after  paying  Bent,  he  was  guilty  of  larceny,  irre- 
spective of  the  question  whether  Teeling  retained  possession, 
according  to  the  dicta  in  Commonwealth  v.  Barry,  124  Mass. 
325,  327,  under  the  generally  accepted  doctrine  that  if  a  party 
fraudulently  obtains  possession  of  goods  from  the  owner  with 
intent  at  the  time  to  convert  them  to  his  own  use,  and  the 
owner  does  not  part  with  the  title,  the  offense  is  larceny. 
Even  if  the  possession  had  passed  to  the  defendant,  there  can 
be  no  question  that  the  title  remained  in  Teeling  until  the 
money  should  be  handed  to  Bent:  See  note  to  Regina  v. 
Thompson,  Leigh  &  C.  225,  230. 

In  this  case,  however,  by  the  terms  of  his  agreement  with 
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Teeling,  the  defendant  had  the  right  to  retain  $10  out  of  the 
moneys  in  his  hands;  and  it  may  be  argued  that  it  is  impos- 
sible to  particularize  the  bills  which  were  stolen,  seeing  that 
the  defendant  appropriated  bills  to  the  amount  of  $195  all  at 
once,  without  distinguishing  between  the  $10  he  had  a  right 
to  select  and  the  $185  to  which  he  had  no  right.  This  argu- 
ment appears  to  have  troubled  some  of  the  English  judges  in 
one  case,  although  they  avoided  resting  their  decision  on  that 
ground:  Regina  v.  Thompson,  Leigh  &  C.  233,  236, 238.  If  the 
argument  be  sound,  it  might  cause  a  failure  of  justice  by 
the  merest  technicality.  For  it  easily  might  happen  that 
there  was  no  false  pretense  in  the  case,  and  that  a  man  who 
had  appropriated  a  large  fund,  some  small  part  of  which  he 
had  a  right  to  take,  would  escape,  unless  he  could  be  held 
guilty  of  larceny.  We  think  the  answer  to  the  argument  is 
this.  All  the  bills  belonged  to  Teeling  until  the  defendant 
exercised  his  right  to  appropriate  ten  dollars  of  them  to  his 
claim.  He  could  make  an  appropriation  only  by  selecting 
specific  bills  to  that  amount.  He  had  no  property  in  the 
whole  mass  while  undivided.  If  he  appropriated  the  bills  as 
a  whole,  he  stole  the  whole,  and  the  fact  that  he  might  have 
taken  ten  dollars  does  not  help  him,  because  he  did  not  take 
any  ten  dollars  by  that  title,  or  in  the  only  way  in  which  he 
had  a  right  to  take  it.  The  later  English  cases  seem  to  admit 
that  a  man  may  be  liable  for  the  larceny  of  a  sovereign  given 
him  in  payment  of  a  debt  for  a  less  amount  in  expectation  of 
receiving  change,  as  well  as  in  cases  like  Commonwealth  v. 
Berry,  99  Mass.  428,  96  Am.  Dec.  767,  where  there  is  nothing 
due  the  defendant:  Regina  v.  Gumble,  L.  R.  2  C.  C.  1;  12  Cox 
C.  C.  248;  Regina  v.  Bird,  12  Cox  C.  C.  257,  260.  See  fur- 
ther, Hildebrand  v.  People,  56  N.  Y.  394;  15  Am.  Rep.  438. 

Although  the  point  is  immateri'al  to  the  second  ground  of 
liability  which  we  have  mentioned,  we  may  add  that  we  are 
not  disposed  to  think  that  the  fact  that  the  defendant  may 
have  been  expected  to  select  ten  dollars  for  himself  during 
the  moment  that  the  bills  were  in  his  hands  was  sufficient  to 
convert  his  custody  into  possession.  That  right  on  his  part 
was  merely  incidental  to  a  different  governing  object,  and  it 
would  be  importing  into  a  very  simple  transaction  a  complex- 
ity which  does  not  belong  there  to  interpret  it  as  meaning 
that  the  defendant  held  the  bills  on  his  own  behalf,  with  a 
lien  upon  them  until  he  could  withdraw  his  pay. 


632  McGovERN  V.  Hern.  [Mass. 

It  is  not  argued  that  the  averment  as  to  promissory  notes  is 
not  sustained:  Commonwealth  v.  Jenks,  138  Mass.  484,488. 
Exceptions  overruled.        

Larceny  —  Peoperty  Obtained  by  Fraud.  —  One  to  whom  personal 
property  is  delivered  for  a  special  purpose,  but  who  intended  when  he  pro- 
•«ared  such  delivery  to  appropriate  it  to  his  own  use,  is  guilty  of  larceny: 
^oltau  V.  Gerdau,  119  N.  Y.  380;  16  Am.  St.  Rep.  843,  and  note;  State  v. 
Hall,  76  Iowa,  85;  14  Am.  St,  Rep.  204,  and  note;  Ch-unson  v.  State,  89  Ind. 
-633;  46  Am.  Rep.  178,  and  note;  Smith  v.  People,  53  N.  Y.  Ill;  13  Am.  Rep. 
474;  People  v.  Dimick,  107  N.  Y.  13.  To  fraudulently  procure  the  delivery  of 
£oods  with  a  felonious  intent  to  convert  them  is  larceny:  People  v.  Baiachke, 
i8S  Cal.  601. 
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Statute  ot  Frauds.  —  Memorandum  of  Sale  cannot  satisfy  tbe  statute 
of  frauds,  unless  it  either  names  the  vendors  or  describes  them  so  that 
they  can  be  identified  by  other  evidence.  Where  the  sale  is  at  public 
auction,  and  the  advertisement  of  sale  states  that  it  is  to  be  made  "  to 
settle  the  estate  of  John  Higgins,"  a  memorandum  of  the  sale,  made  by 
the  auctioneer,  neither  naming  the  vendors  nor  describing  them,  except 
to  designate  them  as  the  "sellers,"  is  fatally  defective,  though  the  par- 
ties for  whom  the  sale  was  made  were  either  the  devisees  of  John  Hig- 
gins or  grantees  from  such  devisees. 

"Vendor  and  Purchaser. —  A  contract  for  the  purchase  of  land  is  not  ne- 
gotiable, and  cannot  be  enforced  by  one  who  acquires  title  to  the  land 
from  the  vendors  after  the  contract  is  made. 

Action  to  recover  damages  for  breach  of  an  agreement  to 
purchase  land.  The  sale  upon  which  the  plaintiff  relied  was 
made  at  public  action,  and  the  memorandum  of  the  sale 
made  by  the  auctioneer  was  upon  a  blank  form,  in  one  corner 
of  which  were  the  words:  "By  Sullivan  Brothers,  Auction- 
eers, No.  9  School  Street,"  and  these  words  were  followed  by 
••a  copy  of  the  advertisement  of  sale,  copied  from  a  newspaper, 
«tating  that  the  property  is  to  be  sold  "  to  settle  the  estate  of 
John  Higgins,  deceased,"  and  also  by  the  following  statement 
■jof  the  conditions  of  sale,  signed  by  the  purchaser:  — 

•'  BosTOx\,  October  18,  1888. 

"  Terms  and  conditions  of  sale.  Cash  on  delivery  of  the 
deed.  Conveyance  to  be  made  in  ten  days  from  date,  at  the 
•office  of  Sullivan  Brothers,  No.  9  School  Street,  by  a  good  and 
sufficient  deed,  or  the  sellers  may  take  thirty  (30)  days,  if 
necessary,  in  order  to  give  title.  Taxes  for  1888  to  be  paid 
by  the  purchaser;  five  hundred  dollars  to  be  paid  into  our 
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hands  to  bind  the  sale  and  form  part  of  the  purchase-money 
in  settlement  for  the  estate,  but  will  be  forfeited  to  the  seller 
if  the  purchaser  fails  to  comply  with  the  terms  of  sale.  For- 
feiture of  the  deposit-money  will  not  release  the  purchaser 
from  his  obligations  to  take  the  property;  but  if  the  title  to 
the  estate  shall  not  be  good,  this  agreement  shall  be  void. 

"  Boston,  October  18,  1888. 

"  I  am  the  purchaser  of  the  estate  described  in  the  printed 
advertisement  hereto  affixed,  for  the  sum  of  twenty  thousand 
six  hundred  and  fifty  ($20,650)  dollars,  and  hereby  assent  to 
the  terms  of  sale,  and  agree  to  abide  by  the  same." 

The  property  sold  was  owned  by  the  devisees  of  John  Hig- 
gins,  deceased,  and  by  their  grantees,  and  the  owners,  after  the 
sale  and  before  the  tender  of  the  deed,  made  a  conveyance  to 
the  plaintiflF.  The  trial  court  ruled  in  favor  of  the  defendant 
on  both  the  grounds  mentioned  in  the  opinion  of  the  appellate 
court,  and  the  plaintiff  excepted. 

C.  F.  Donnelly,  for  the  plaintiflf. 

D.  E.  Ware,  for  the  defendant. 

C.  Allen,  J.  The  memorandum  of  the  sale  is  insufficient 
to  satisfy  the  statute  of  frauds.  It  is  essential  that  it  should 
show  who  are  the  vendors.  It  is  true  that  they  need  not  be 
named.  It  is  enough  if  they  are  described,  and  in  that  case 
parol  evidence  is  admissible  to  apply  the  description  and  to 
identify  the  persons  meant:  Jones  v.  Dow,  142  Mass.  130,  140; 
Catling  v.  King,  L.  R.  5  Ch.  Div.  660;  Rossiter  v.  Miller,  L.  R.  3 
App.  Gas.  1124,  1141;  L.  R.  5  Ch.  Div.  648.  Merely  to  refer 
to  the  persons  selling  as  the  vendors  is  no  description:  Cat' 
ling  V.  King,  L.  R.  5  Ch.  Div.  660,  665,  per  Mellish,  L.  J.  In 
■Gowen  v.  Klaus,  101  Mass.  449,  the  sellers  were  described  as 
*'  Eveline  Gowan,  guardian,  and  the  heirs  of  Thomas  Gowan  "; 
and  it  was  held  that  one  of  the  heirs,  who  owned  the  lot  in 
question,  might  maintain  the  action.  The  court  said:  "It  is 
no  objection  to  the  sufficiency  of  the  memorandum,  that  the 
seller  therein  named  is  but  an  agent  of  the  real  owner;  and  on 
proof  of  the  agency,  the  latter  may  sue  or  be  sued  on  the  con- 
tract made  by  his  agent  in  his  behalf."  The  trouble  with  the 
memorandum  in  the  case  before  us  is,  that  the  seller  is  nei- 
ther named  nor  described.  Sullivan  Brothers  were  indicated 
in  one  corner  of  the  paper  as  the  auctioneers,  and  it  cannot 
fairly  be  considered  that  they  were  anything  else.      Their 


634  McGovERN  V.  Hern.  [Mass, 

function  as  auctioneers  was  recognized  in  the  memorandum 
as  something  distinct  from  that  of  parties  contracting  for 
unmentioned  principals:  Grafton  v.  Cuvimings,  99  U.  S.  100^ 
107,  108. 

There  is  another  objection  which  is  fatal  to  the  action  ini 
the  present  form,  though  it  might  perhaps  be  cured  by  an 
amendment  substituting  the  proper  plaintiffs  for  the  present 
plaintiff.  At  the  time  of  the  sale,  it  appears  that  the  estate 
was  owned  by  devisees  of  John  Higgins,  and  by  grantees  of 
certain  of  the  devisees.  The  plaintiff  was  not  at  that  time 
interested  in  the  estate,  but  acquired  it  afterwards  for  the 
purpose  of  conveying  it.  If  anybody  had  contracted  as  ven- 
dor, then  it  would  be  sufficient  if  such  person  was  able  to 
give  a  good  title  at  the  time  specified:  Dresel  v.  Jordan,  104 
Mass.  407.  In  that  case  it  was  held  that  the  person  who  con- 
tracted to  sell,  and  who  was  described  in  the  memorandum, 
might  maintain  an  action.  But  such  a  contract  is  not  nego- 
tiable, and  it  could  not  be  said  that  the  purchaser  is  liable  to 
a  suit  in  the  name  of  a  person  who  subsequently  acquires  the 
title  of  those  who  were  the  owners  at  the  time  of  the  sale: 
Grafton  y.  Cummings,  99  U.  S.  100. 

Exceptions  overruled.        

The  principal  case  was  followed  in  thb  casb  op  Lewis  v.  Wood, 
153  Mass.  321.  The  memorandum  relied  upon  in  that  case  was  a  letter  writ- 
ten by  Mrs.  Hawes,  with  the  assent  of  the  defendant,  and  was  as  follows: — 

"  East  Weymouth,  March  24,  1890. 

"  Dear  Sir,  —  My  sister  and  I  have  decided  to  accept  the  ofifer  of  $1,450 
for  our  interest  in  the  Cambridge  property  now  under  discussion.  I  think, 
however,  I  would  better  see  you  this  evening  or  next,  between  six  and  seven, 
if  convenient.  Respectfully,  E.  C.  Hawes." 

The  writer  of  the  letter  and  the  defendant  each  owned  an  undivided  seventh 
of  certain  land  in  Cambridge,  and  there  had  been  some  discussion  by  the 
writer,  on  behalf  of  herself  and  defendant,  with  one  Pratt,  who  was  acting 
as  their  agent,  regarding  the  sale  of  their  respective  interests,  and  he  had 
communicated  to  them  an  offer  of  purchase  made  by  him,  but  had  not  stated 
at  any  time  who  the  proposed  purchaser  was.  After  the  offer  was  made, 
the  letter  above  referred  to  was  written.  Afterwards,  a  bill  in  equity  was 
brought  by  one  Lewis  for  the  specific  performance  of  the  agreement  to  sell 
the  defendant's  interest  in  the  land.  The  memorandum  above  referred  to, 
being  relied  upon  at  the  trial,  was  ruled  out,  and  in  sustaining  this  ruling^ 
the  supreme  court  said:  "Without  considering  all  the  objections  that  can 
be  urged  against  the  memorandum,  it  is  sufficient  to  say  that  it  is  materially 
defective  in  not  containing  the  name  of  the  purchaser,  or  any  designation  of 
him  whatever.  In  order  to  satisfy  the  statute,  the  memorandum  should  not 
only  have  been  signed  by  the  defendant  or  her  authorized  agent,  and  have 
identified  the  property  to  be  sold,  but  should  also  have  contained  the  nam* 
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of  the  other  party  to  the  contract,  or  should  have  descrihed  him  with  rea- 
sonable certainty." 

Stati  TK  OF  Frauds  —  Sufficiency  of  Memorandum.  —  A  memorandun* 
of  a  sale  of  real  estate  which  does  not  name  nor  describe  the  vendor  is  fatally- 
defective:  Mentz  V.  Neunoitter,  122  N.  Y.  491;  19  Am.  St.  Rep.  614,  and 
note;  Sherburne  v.  S/iaw,  1  N.  H.  157;  8  Am.  Dec.  47. 


Billings  v.  Marsh. 

[153  Massachusetts,  311.] 
^usTS  —  Interests  Which  do  not  Pass  to  Assignee  in  Insolvbnot.  —  If 
property  is  devised  or  bequeathed  to  a  trustee,  to  hold  in  trust  for  the 
benefit  of  the  testator's  daughter,  in  a  will  which  declares  that  no  part 
of  the  property  "shall,  before  the  payment,  or  conveyance,  or  transfer 
thereof  to  such  child,  be  assignable,  or  attachable,  or  trusteeable,  or  in 
any  way  or  manner  liable  for,  or  liable  to  be  taken  for,  any  debt,  liabil- 
ity, or  contract  of  such  child,  or  be  applied  in  any  way  or  manner  to 
the  payment  thereof,"  the  interest  of  the  beneficiary  does  not  pass  to 
and  is  not  recoverable  by  her  assignee  in  insolvency,  under  the  statute 
which  provides  that  a  conveyance  shall  be  made  to  him  which  shall 
"  convey  to  the  assignee  all  the  estate,  real  and  personal,  of  the  debtor^ 
except  such  as  is  by  law  exempt  from  attachment." 

L.  L.  Scaife  and  B.  G.  Davis,  for  the  plaintiff. 

/.  D.  Ball,  for  the  defendants. 

Holmes,  J.  This  is  a  bill  in  equity  by  an  assignee  in  m- 
solvency,  seeking  to  recover  property  alleged  to  have  passed 
to  him  by  the  assignment.  The  defendants  are  trustees  under 
the  will  of  Charles  Marsh,  who  hold  the  property  in  question 
under  that  will,  in  trust  for  the  insolvent,  who  is  Mr.  Marsh's 
daughter,  during  her  life.  There  are  several  distinct  funds, 
but  they  are  all  equitable  life  estates,  and  are  all  held  subject 
to  the  fourteenth  article  of  the  will,  which  provides  that  na 
part  of  the  propertr  ''  shall,  before'the  payment,  or  conveyance, 
or  transfer  thereof  to  such  child,  ....  be  assignable,  or  at- 
tachable, or  trusteeable,  or  in  any  way  or  manner  liable  for, 
or  liable  to  be  taken  for,  any  debt,  liability,  or  contract  of 
such  child,  ....  or  be  applied  in  any  way  or  manner  to  the 
payment  thereof."  The  question  is,  whether  this  provision 
prevented  the  property  from  passing  to  the  plaintiff. 

The  plaintiff's  counsel  admit  that  if  the  insolvent  had  at- 
tempted to  alienate  her  interest,  or  if  a  single  creditor  had 
attempted  to  reach  it  in  payment  of  his  debt,  the  attempt 
would  have  failed,  under  Broadway  Nat.  Bank  v.  Adams,  133; 
Mass.  170;  43  Am.  Rep.  504.     But  they  say,  very  truly,  that 
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when  a  testator  or  a  grantor  attempts  to  attach  to  property 
an  incident  which  the  law  does  not  allow  to  be  attached  to  it, 
that  attempt  also  must  fail,  no  matter  how  clearly  he  may 
■express  his  intention;  and  they  argue  that,  whatever  may  be 
the  policy  of  the  law,  in  the  absence  of  statute,  the  insolvent 
Jaw  transfers  all  the  insolvent's  property  to  the  assignee;  that 
this  is  property  of  the  insolvent,  and  therefore  that  it  passes, 
■whether  the  testator  purported  to  allow  or  forbid  the  transfer. 

We  cannot  construe  the  insolvent  law  so  broadly  as  is 
necessary  for  the  plaintiff's  argument.  It. is  true  that  by  the 
Public  Statutes,  c.  157,  sec.  44,  the  judge  shall  "convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  debtor,  except 
«uch  as  is  by  law  exempt  from  attachment";  but  section  46 
goes  on  to  specify  what  the  assignment  shall  vest  in  the  as- 
signee. The  plaintiff  says  that  section  46  does  not  limit,  but 
extends,  section  44.  We  think  the  contrary  apparent  on  the 
face  of  the  statutes  as  they  now  read.  The  form  of  the  as- 
signment is  directed  by  section  44;  its  effect  is  detailed  in 
section  46.  But  if  there  were  any  doubt  on  the  question,  it  is 
answered  by  going  back  to  the  original  act.  In  the  Statutes 
of  1838,  c.  163,  the  sections  44  and  46  will  be  found  substan- 
tially as  they  now  are;  but  in  a  single  section  (sec.  5),  what 
is  now  section  46,  following  section  44,  and  introduced  by  the 
words  "which  assignment  shall  vest,"  etc.  In  this  form, 
there  can  be  no  question  that  the  words  of  section  46  alone 
determined  what  the  assignment  should  vest  in  the  assignee. 
The  compilers  of  the  General  Statutes,  without  remark,  and 
merely  as  a  matter  of  arrangement,  separated  the  two  parts, 
and  put  another  section  between  them:  Gen.  Stats.,  c.  118, 
sees.  42,  44. 

It  is  not  contended  that  section  46,  taken  by  itself,  would 
include  the  property  in  question.  This  is  not  property  which 
the  debtor  "could  have  lawfully  sold,  assigned,  or  conveyed, 
or  which  might  have  been  taken  on  execution  upon  a  judg- 
ment against  him,"  or  a  debt  due  to  the  debtor,  or  a  right  of 
action  for  goods  or  estate,  real  or  personal. 

However  liberally  section  46  may  have  been  construed,  it  is 
to  be  remembered  that  it  does  not  cover  all  valuable  rights  of 
the  insolvent;  for  instance,  a  right  of  action  for  personal  in- 
jury: Stone  V.  Boston  etc.  B.  R.  Co.,  7  Gray,  539;  and  see 
Gen.  Stats.,  sec.  51;  although  it  is  going  pretty  far  to  say 
that  such  a  right  is  not  property:  See  Bassett  v.  Parsons,  140 
Mass.  169,  170;  Frazer  v.  Bigelow  Carpet  Co.,  141  Mass.  126, 
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128.  It  is  to  be  observed,  also,  that  the  statute  touching  bills- 
in  equity,  to  reach  and  apply  "  any  property  "  of  a  debtor 
which  could  not  be  taken  on  execution,  afforded  about  as 
strong  an  argument  for  the  plaintiff  in  Broadway  Nat.  Bank 
V.  Adams,  133  Mass.  170,  43  Ana.  Rep.  504,  as  the  insolvent 
law  does  in  this  case:  Pub.  Stats.,  c.  151,  sec.  2,  cl.  11.  The 
argument  has  been  strengthened  by  the  statute  of  1884,! 
c.  285,  sec.  1,  but  no  one  has  ventured  to  suggest  that  Broad- 
way  Nat.  Bank  v.  AdamSy  133  Mass.  170,  43  Am.  Rep.  504,  ii^ 
not  still  the  law,  and  it  has  been,  and  undoubtedly  will  be,  fol- 
lowed in  cases  since  the  later  act:  Baker  v.  Brown,  146  Mass. 
369;  Maynard  v.  Cleaves,  149  Mass.  307,  309;  Slattery  v.  Wa- 
son,  151  Mass.  266;  21  Am.  St.  Rep.  448.  See  further,  Nich- 
ols  V.  Eaton,  91  U.  S.  716;  Durant  v.  Massachusetts  Hospital 
Ins.  Co.,  2  Low.  575. 

Bill  dismissed.  

Trusts  —  Exempting  Bequests  or  Devises  tkoh  Liabilitt  for  Debts. 
—  If  a  testator  leaves  by  will  property  in  trust  for  the  benefit  of  his  brother, 
the  profits  thereof  to  be  for  his  use,  and  declares  that  neither  the  property 
nor  profits  shall  be  bound  for  his  past  or  future  debts,  such  profits  cannot  b» 
aliened  or  assigned  by  him,  nor  reached  by  creditor's  bill  against  him:  Oar- 
land  V.  Garland,  87  Va,  758;  24  Am.  St.  Rep.  682,  and  extended  note;  Slat- 
tery v.  Wason,  151  Mass.  266;  21  Am.  St,  Rep.  448,  and  note;  Smith  r.  Tower$^ 
69  Md.  77;  9  Am.  St.  Rep.  398,  and  note  405-408. 


McCarthy  v.  Supreme  Lodge  New  England  Or- 
der OP  Protection. 

[153  Massachcsbtts,  814] 

BENEnciAi,  Association  —  Beneficiary,  Who  mat  be.  —  Under  a  statute 
authorizing  the  organization  of  corporations  for  the  purpose  of  assisting 
the  widows,  orphans,  and  other  relatives  of  deceased  members,  or  any 
persons  dependent  upon  deceased  members,  one  may  be  made  a  benefi- 
ciary who  is  neither  a  widow,  orphan,  or  other  relative  of  the  member^ 
if  wholly  or  partly  dependent  upon  him  for  support. 

Beneficial  Associations  —  Dependents,  Who  are  not.  —  A  beneficiary 
must  be  dependent  upon  a  member  in  a  material  degree  for  support,  main- 
tenance, or  assistance,  and  the  obligation  on  the  part  of  the  member  to 
furnish  it  must  rest  upon  some  moral,  lepal,  or  equitable  ground,  and 
not  upon  the  purely  voluntary  or  charitable  impulses  of  the  member. 

BiNEFiciAL  Associations — Dependent,  Who  is.  —  One  Engaged  to  bi 
Married  to  a  Member,  to  whose  support  he  contributes  weekly,  un- 
der an  agreement  so  to  do,  a  material  sum,  which  is  necessary  for  her 
comfortable  support,  is  a  dependent,  within  the  meaning  of  the  statute 
controlling  beneficial  associations,  where  the  contribution  is  made  and 
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accepted  on  account  of  the  engagement  of  marrriage,  and  the  agreement 
to  make  it  was  induced  by  her  leaving,  at  his  request,  an  employment 
in  which  she  was  receiving  more  wages  than  she  could  get  in  the  new 
employment  into  which  she  entered.  The  fact  that  she  could  have  re- 
turned to  her  old  employment,  and  thereby  have  supported  herself  as 
she  had  been  accustomed  to  do  before  leaving,  and  that  since  the  death 
of  her  fianc6e,  she  had  supported  herself,  cannot  afifect  her  status  at  the 
time  of  his  death  and  at  the  time  the  certificate  was  taken  out. 

Bbneficial  Association  —  Dependent,  Ceasing  to  be.  —  The  fiancie  of  a 
member  on  whom  she  is  dependent  for  support  does  not  cease  to  be 
such  dependent  on  account  of  their  having  had  a  lovers'  quarrel,  and  his 
feelings  having  become  for  a  time  alienated  from  her,  if,  up  to  the  time 
of  his  death,  their  engagement  had  not  been  broken,  and  she  expected  to 
meet  him  again,  and  make  up  their  quarrel,  and  there  is  nothing  to 
show  that  he  had  intended  to  contribute  no  longer  to  her  support,  or 
that  she  understood  that  she  was  not  to  depend  on  him  any  longer. 

Beneficial  Associations.  —  Change  of  Beneficiary  cannot  be  made  by 
the  will  of  a  member  when  the  by-laws  of  the  association  point  out  a 
mode  in  which  such  changes  can  be  made,  and  that  mode  was  not 
adopted. 

Bill  in  equity  by  the  parents  of  John  J.  McCarthy,  de- 
ceased, against  the  Supreme  Lodge  New  England  Order  of 
Protection,  Sarah  J.  Judge,  and  Margaret  Quirk,  to  obtain  the 
proceeds  of  a  certificate  of  membership  issued  to  said  John 
J.  McCarthy.  Margaret  Quirk  was  his  sister  and  executrix, 
and  Sarah  J.  Judge  was  his  fiancee.  The  certificate  issued 
to  John  J.  McCarthy  in  March,  1889,  and  was  made  payable 
to  "  Sarah  J.  Judge,  fiancee"  and  he  took  none  of  the  steps 
required  by  the  by-laws  to  change  the  beneficiary.  Some 
months  before  the  certificate  was  issued,  McCarthy  and  Miss 
Judge  had  agreed  to  marry.  She  was  a  table-girl  at  the  Nor- 
folk House,  Boston,  receiving  for  her  services  twelve  dollars 
per  month  and  her  room  and  board.  He  wished  her  to  change 
her  employment  because  it  was  confining,  and  he  could  not 
see  her  as  often  as  he  desired,  and  he  told  her  that  if  she 
would  make  a  change  he  would  supply  her  with  such  sums  as, 
with  what  she  could  earn  elsewhere,  would  give  her  a  comfort- 
able support.  She  did  as  requested,  and  obtained  employ- 
ment where  her  wages  were  much  less  than  at  the  Norfolk 
House,  and  were  not  adequate  to  her  comfortable  support,  and 
he,  each  week,  contributed  to  her  sums  varying  from  two  dol- 
lars to  five  dollars,  making  his  last  contribution  four  days  be- 
fore his  death.  The  certificate  was  delivered  to  Miss  Judge 
on  the  day  of  its  issuance,  and  she  retained  it  until  the  day 
of  bis  death,  at  which  time  she  delivered  it  to  a  messenger, 
who  stated  that  McCarthy  had  sent  for  it.     On  the  same  day 
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he  made  a  will,  appointing  his  sister,  Mrs.  Quirk,  executrix, 
and  expressing  a  wish  that  the  moneys  here  in  controversy 
be  paid  to  his  mother  and  sister.  The  by-laws  of  the  corpora- 
tion had,  however,  provided  a  mode  in  which  changes  of  ben&i 
ficiary  should  be  made,  the  clause  upon  that  subject  being  as 
follows:  "Sec.  3.  A  member  may,  at  any  time,  when  in  good 
standing,  surrender  his  or  her  benefit  certificate,  and  a  new 
■certificate  shall  thereafter  be  issued,  payable  to  such  benefi' 
<}iary  or  beneficiaries  dependent  upon  him  or  her,  or  to  any 
person  or  persons  as  such  member  may  direct,  upon  the  pay- 
ment of  a  certificate  fee  of  one  dollar.  Said  surrender  and 
direction  must  be  on  the  prescribed  form,  furnished  by  the 
supreme  secretary,  signed  by  the  member  before  the  warden, 
secretary,  and  treasurer,  and  witnessed  by  them,  and  for- 
warded under  seal  of  the  subordinate  lodge,  with  the  benefit 
-certificate  to  the  supreme  secretary."  The  judge  reported 
the  case  for  thb  consideration  of  the  court. 

/.  A.  McOeough,  for  the  plaintiffs. 

E.  Avery  and  P.  Webster,  for  Sarah  J.  Judge. 

Morton,  J.  The  Public  Statutes,  c.  115,  sec.  8,  as  amended 
by  the  Statutes  of  1882,  c.  195,  sec.  2,  which  were  in  force  at 
the  time  the  defendant  corporation  was  organized,  provide 
that  "  a  corporation  organized  for  an}-^  purpose  mentioned  in 
section  2  may,  for  the  purpose  of  assisting  the  widows, 
orphans,  or  other  relatives  of  deceased  members,  or  any  per- 
sons dependent  upon  deceased  members,  provide  in  its  by- 
laws for  the  payment  by  each  member  of  a  fixed  sum,  to  be 
held  by  such  association  until  the  death  of  a  member  occurs, 
and  then  to  be  forthwith  paid  to  the  person  or  persons  en- 
titled thereto."  It  is  evident  from  the  language  here  used 
that  while  widows,  orphans,  or  other  relatives  may  be  "  per- 
sons dependent  upon  "  a  deceased  member,  it  is  within  the 
contemplation  of  the  statute  that  a  person  may  be  dependent 
upon  a  deceased  member  who  is  not  a  widow,  or  orphan,  or 
relative  of  such  member,  and  that  it  is  one  of  the  objects  of  the 
statute  to  provide  that  such  persons  may  share  in  the  benefits 
of  the  association  which  may  be  organized  under  it.  The  pur- 
pose seems  to  have  been  to  provide  that  "  widows,  orphans,  or 
other  relatives,"  whether  dependent  or  not,  might  be  desig- 
nated as  beneficiaries,  and  that  any  other  person  who  is  de- 
pendent upon  a  member,  although  not  a  widow,  or  orphan,  or 
«tber  relative,  may  also  be  designated  by  him  as  a  beneficiary: 
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Stats.  1877,  c.  204,  sec.  1;  Pub.  Stats.,  c.  115,  sec.  8;  Stats. 
1882,  c.  195,  sec.  2;  Stats.  1888,  c.  429,  sec.  8.  Nor  is  there 
anything  in  the  statute  which  requires  that  the  dependent 
person  should  be  legally  or  wholly  dependent  upon  a  mem- 
ber. On  the  contrary,  the  enumeration  of  the  classes  of  per- 
sons who  would  be  legally  dependent  upon  a  member,  followed 
by  a  phrase  distinctly  intended  to  include  other  persons, 
would  seem  to  establish  conclusively  that  legal  dependency 
was  not  the  test.  Nor  can  it  be  justly  said  that  if  the 
beneficiary  is  dependent  in  part,  he  or  she  is  not  dependent. 
Cases  will  readily  occur  to  one  in  which  persons  are  partly 
supported  or  partially  assisted  by  others.  It  would  be  giving 
an  unnecessarily  harsh  construction  to  a  statute  which  the 
court  has  said  should  be  construed  "  liberally,  and  in  such  a 
manner  as  to  carry  out  the  benevolent  purpose  sought  to  be 
provided  for,"  to  hold  that  such  cases  were  excluded  from  it: 
American  Legion  of  Honor  v.  Perry ^  140  Mass.  580,  589. 

Trivial  or  casual,  or  perhaps  wholly  charitable,  assistance 
would  not  create  a  relation  of  dependency,  within  the  meaning 
of  the  statute  or  by-laws.  Something  more  is  undoubtedly 
required.  The  beneficiary  must  be  dependent  upon  the  mem- 
ber in  a  material  degree  for  support,  or  maintenance,  or  assist- 
ance, and  the  obligation  on  the  part  of  the  member  to  furnish 
it  must,  it  would  seem,  rest  upon  some  moral,  or  legal,  or 
equitable  grounds,  and  not  upon  the  purely  voluntary  or 
charitable  impulses  or  disposition  of  the  member:  American 
Legion  of  Honor  v.  Perry,  140  Mass.  580;  Ballou  v.  Gile^  50 
Wis.  614;  Bacon  on  Benefit  Societies,  sec.  261. 

Applying  these  considerations  to  the  case  before  us,  we 
think  it  is  clear  that  Miss  Judge  was  dependent  upon  Mc- 
Carthy, within  the  meaning  of  the  statute  and  of  the  by-laws 
of  the  corporation,  both  at  the  time  when  the  certificate  was 
taken  out  and  at  the  time  of  his  death.  From  October,  1888, 
up  to  the  time  of  his  death,  in  August,  1889,  she  received  from 
him  weekly  from  two  to  five  dollars  towards  her  support,  in  ad- 
dition to  her  own  wages,  which  averaged  during  the  same  time 
$4.38  per  week.  The  sums  which  she  thus  received  from  him 
contributed  in  a  material  degree  to  her  maintenance.  The 
chief  justice  who  heard  the  case  found  as  a  fact  that  what 
she  earned  at  Fleming's  per  week  *'  was  less  than  she  had 
been  accustomed  to  earn  as  a  table-girl,  and  less  than  she 
could  live  on  as  she  had  been  accustomed  to  live,  and  less  than 
she  could  comfortably  live  on,  and  that  the  contributions  of 
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money  by  Mr.  McCarthy  while  she  was  working  at  Fleming's- 
were  reasonably  necessary  for  her  comfortable  support  during 
that  time."  He  also  found  that  McCarthy's  "  promise  to  give 
her  money  was  understood  by  both  to  have  been  made  and 
accepted  because  they  were  engaged  to  each  other,"  though 
"neither  regarded  it  as  an  independent  contract";  that  "she 
was  under  no  obligation  to  remain  at  Fleming's  longer  than 
she  wished  ";  and  that  "  she  would  not  have  accepted  money 
from  hira,  and  he  would  not  have  given  it,  if  they  had  not 
been  engaged,"  and  the  arrangement  was  made  with  "her  as 
his  intended  wife,  and  was  understood  to  be  conditional  and 
dependent  upon  that  relation."  The  fact  that  Miss  Judge 
was  the  aflBanced  wife  of  McCarthy  would  not  as  matter  of 
law  constitute  her  a  dependent  upon  him:  American  Legion 
of  Honor  v.  Perry,  140  Mass.  580;  and  the  statute  of  1890,  c. 
841,  was  not  passed  till  after  the  certificate  was  issued,  and 
therefore  does  not  apply.  It  is  questionable,  too,  whether 
McCarthy's  promise  to  contribute  to  her  support  could  have 
been  legally  enforced  by  her.  But  we  think,  in  view  of  the 
relation  between  them,  she  had  a  right  to  receive  and  depend 
on  his  assistance,  and  that  he  was  under  a  moral  obligation,^ 
after  promising  it,  to  continue  to  furnish  it.  She  in  fact  de- 
pended on  it,  and  was  aided  by  it  for  many  months,  and  down 
to  his  death.  The  money  was  not  given  by  him,  nor  received 
by  her,  as  a  charity,  but  was  given  to  and  received  by  her  as 
his  intended  wife,  —  as  a  person  who,  in  some  sort,  had  a 
claim  upon  him;  and  whatever  his  legal  rights  may  have 
been,  it  plainly  was  not  expected  by  either,  that,  so  long  as. 
the  relation  between  them  continued,  his  assistance  would  be 
refused  or  withheld;  and  so  her  dependence  on  him  had  a 
certain  quality  of  permanency,  and  was  not  casual  or  merely 
temporary.  The  fact  that  she  could  have  gone  back  to  her 
employment  as  table-girl,  and  have  supported  herself  as  she 
had  been  accustomed  to  do  before  going  to  work  at  Fleming's, 
and  the  fact  that  since  McCarthy's  death  she  has  supported 
herself,  cannot  affect  her  status  at  the  time  of  his  death,  and  at 
the  time  when  the  certificate  was  taken  out. 

If  her  situation  since  McCarthy's  death,  or  at  the  time  of 
the  trial,  is  material,  it  would  seem  to  be  disposed  of  by  the 
finding  of  the  chief  justice  that  "the  money  payable  under 
the  policy  would  enable  her  to  live  much  more  comfortably 
than  she  can  without  it."  To  assist  dependent  persons  to 
live  more  comfortably  after  the  death  of  a  member  is  clearly 
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one  of  the  purposes  for  which  a  benefit  certificate  may  be 
issued. 

It  is  objected  that  at  the  time  of  McCarthy's  death  she  had 
ceased  to  be  dependent  upon  him.  But  although  there  had 
been  some  difference  between  them,  "probably  a  lovers'  quar- 
rel" it  is  said,  and  his  feelings  had  for  the  time  being  become 
alienated  from  her,  it  is  expressly  found  that  up  to  the  time 
when  he  died,  he  had  not  absolutely  decided  to  break  the  en- 
gagement, and  that  the  engagement  was  not  broken  while  he 
lived.  He  gave  her  two  dollars  on  the  Monday  night  before 
he  died,  and  she  expected  to  meet  him  again  and  make  up 
whatever  quarrel  they  had  had,  and  "did  not  understand 
that  the  engagement  had  been  broken,  or  that  he  had  made 
up  his  mind  to  break  it."  Nor  does  it  appear,  nor  can  we 
infer,  that  he  intended  not  to  contribute  any  longer  to  her 
support,  or  that  she  understood  that  she  was  not  to  depend  on 
hina  any  longer.  Under  these  circumstances,  we  cannot  say 
that  the  relation  of  dependency  had  ceased  at  the  time  of  his 
death. 

It  is  also  urged,  that  upon  grounds  of  public  policy  Miss 
Judge  is  not  entitled  to  the  fund.  But  it  was  admitted  at  the 
argument,  on  all  hands,  that  the  relations  between  the  two 
were  entirely  proper,  and  we  fail  to  see  anything  contrary  to 
good  morals  or  public  policy  in  her  claim  to  the  fund. 

The  attempt  of  McCarthy  to  dispose  of  the  fund  by  will, 
and  to  revoke  the  designation  of  Miss  Judge  as  the  beneficiary 
under  the  certificate,  was  wholly  ineffectual.  The  by-laws 
of  the  defendant  corporation  pointed  out  the  mode  in  which 
the  beneficiary  was  to  be  changed,  if  at  all,  and  that  mode 
was  not  followed.  Another  beneficiary  could  be  substituted 
only  in  the  manner  there  provided:  Elseyv.  Odd  Fellows'  Mut. 
Relief  Ass'n,  142  Mass.  224;  Daniels  v.  Pratt,  143  Mass.  216. 

We  think,  therefore,  that  Sarah  J.  Judge,  the  person  named 
in  the  certificate,  is  entitled  to  the  fund. 

Decree  for  Sarah  J.  Judge. 


Mutual  Benefit  Associations  —  Who  mat  be  Beneficiaries. — If  "«l 
corporation  is  organized  under  a  statute  authorizing  tiie  formation  of  associ- 
ations for  the  accumulation  of  funds  for  widows  and  children  of  deceased 
members,  the  association  can  pay  such  fund  only  to  such  persons;  but  in  case 
ihe  insured  shall  have  made  no  disposition  of  the  benefit,  it  shall  be  paid  to 
those  dependent  upon  him  at  the  time  of  his  death:  BriUon  v.  Supreme 
Council  etc.,  46  N.  J.  Eq.  102;  19  Am.  St.  Rep.  376,  and  note.  One  may  be 
a  beneficiary  where  such  relationship  exists  between  himself  and  the  assured 
that  there  exists  some  reasonable  expectation  of  advantage  to  him  from  the 
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«ontinaance  of  the  life  of  the  assured:  Keystone  etc.  Ass'n  v.  Korrb,  115  P». 
St.  446;  2  Am.  St.  Rep.  572,  and  note. 

Insurable  Interest  of  FiancAe.  —  A  woman  engaged  to  be  married  to  a 
man  has  an  insurable  interest  in  his  life:  CMsholm  v.  National  etc.  Ins.  Co., 
52  Mo.  213;  14  Am.  Rep.  414;  see  note  to  Morrell  v.  Trenton  etc  In*.  Co.,  10 
Cush.  282;  57  Am.  Dec.  101. 

Mutual  Benefit  Associations  —  Designation  of  Beneficiakt.  — Bene- 
ficiaries in  mutual  benefit  associations  must  be  designated  according  to 
the  rules  and  by-laws  of  the  association:  Union  Mut.  Ass'n  v.  Montgomery, 
70  Mich.  587;  14  Am.  St.  Rep.  519,  and  note.  See  note  to  Banken'  etc 
Ass'n  V.  Stapp,  19  Am.  St.  Rep.  786-790. 


Jaokson  V,  Jaokson. 

[158  Massachusbtts,  874.] 
Wills  —  Construction  of  the  Word  "Issue." — If  a  bequest  is  made  of 
a  sum  of  money  to  S.  for  her  life,  and  at  her  death  to  her  husband,  if 
then  living,  and  if  not,  to  her  issue,  and  she  survives  him,  leaving 
children  and  grandchildren,  the  fund,  on  her  death,  vests  in  her  children 
then  living,  and  the  descendants  of  her  deceased  children  per  stirpes; 
neither  the  administrator  of  her  deceased  child,  nor  the  children  of  any 
of  her  children  then  living,  has  any  interest  therein. 

F.  C.  Lowell,  for  the  plaintiffs. 

J.  L.  Thorndike,  for  Charles  C.  Jackson. 

/.  C.  Gray,  for  the  children  of  Charles  C.  Jackson. 

W.  R.  Trash  and  R.  F.  Simes,  for  the  administrator  of  Susan 
C.  Folsom. 

Field,  C.  J.  This  is  a  bill  for  instructions,  brought  by  the 
trustees  under  the  will  of  Charles  Jackson,  which,  with  two 
codicils,  was  duly  proved  in  the  probate  court  for  the  county 
of  Suffolk  on  January  14,  1856.  Susan  C.  Jackson,  the  wife 
of  Charles  Jackson,  the  son  of  the  testator,  died  on  April  1, 
1890,  having  survived  her  husband,  and  leaving  issue  surviv- 
ing her  as  follows:  Charles  C.  Jackson  and  Frank  Jackson, 
her  sons;  Marian  Jackson,  her  daughter;  Amy  Folsom,  daugh- 
ter of  Susan  C.  Folsom,  a  deceased  daughter  of  said  Susan  C. 
Jackson;  and  five  children  of  said  Charles  C.  Jackson,  namely, 
Charles  Jackson,  Robert  A.  Jackson,  Susan  Jackson,  George 
S.  Jackson,  and  Frances  A.  Jackson.  Susan  C.  Folsom  died 
intestate  on  June  27,  1871,  and  tlie  administrator  of  her  es- 
tate has  been  made  a  defendant.  Susan  C.  Jackson  never 
had  any  issue  living  after  the  death  of  the  testator  except 
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those  above  named,  and  Susan  C.  Folsom  never  had  any  issue 
except  said  Amy  Folsom. 

The  question  is  as  to  the  distribution  to  be  made  of  the  ten 
thousand  dollars  given  in  trust  by  the  fourth  article  of  the  will^ 
the  income  of  which  was  payable  to  Susan  C.  Jackson  during 
her  life.  Charles  C.  Jackson,  Frank  Jackson,  Marian  Jack- 
son, and  Amy  Folsom  contend  that  the  fund  should  be  paid 
to  them  in  equal  shares,  one  fourth  to  each.  The  five  children 
of  Charles  C.  Jackson  contend  that  it  should  be  paid  to  them 
and  to  the  four  persons  just  named  in  the  preceding  sentence, 
concurrently,  in  equal  shares,  one  ninth  to  each.  The  ad- 
ministrator of  the  estate  of  Susan  C.  Folsom  contends  that 
Susan  C.  Folsom  took  a  vested  interest  in  the  fund  as  of  the 
death  of  the  testator,  and  that  he,  as  her  personal  representa- 
tive, is  entitled  to  one  fourth  of  the  fund,  or  if  this  is  not  so, 
and  if  all  the  issue  are  to  take  per  capita,  that  then  he,  as  ad- 
ministrator, is  entitled  to  one  tenth  of  the  fund.  The  clause 
of  the  fourth  article  of  the  will,  the  construction  of  which  is 
in  controversy,  after  a  gift  to  the  testator's  son,  Charles  Jack- 
son, proceeds  as  follows:  "And  I  give  to  his  said  wife,  Susan, 
for  her  life,  the  sum  of  ten  thousand  dollars,  to  be  put  in  trust, 
and  to  be  so  secured  as  not  to  be  liable  for  the  debts  of  her 
husband,  and  so  that  she  shall  receive  the  income  thereof  to 
her  sole  and  separate  use  during  her  life;  and  at  her  death 
the  said  ten  thousand  dollars  shall  be  paid  to  her  said  hus- 
band, if  then  living,  and  if  not,  to  her  issue.  And  if  she 
should  survive  her  said  husband,  and  should  leave  no  issue,  I 
give  this  ten  thousand  dollars  at  her  death  to  all  my  children 
then  living,  and  the  issue  of  any  deceased  child;  such  issue 
to  take  as  by  right  of  representation  the  shares  of  their  re- 
spective parents." 

We  think  that  this  clause  means  that  on  the  death  of  Susan 
C.  Jackson  the  ten  thousand  dollars  shall  be  paid  to  her  bus. 
band,  if  then  living,  or  if  not,  to  her  issue  then  living,  and 
that  if  on  her  death  she  should  leave  neither  husband  nor 
any  issue  then  living,  the  ten  thousand  dollars  shall  be  paid 
to  all  the  children  of  the  testator  then  living,  and  to.the  issue 
of  any  deceased  child,  "  such  issue  to  take  as  by  right  of 
representation  the  shares  of  their  respective  parents."  The 
provision  that  if  Susan  C.  Jackson  "  should  survive  her  said 
husband,  and  should  leave  no  issue,"  means  leave  no  issue 
living  at  her  death;  and,  taken  in  connection  with  the  pre- 
ceding clause,  the  meaning  is,  that  if  she  survive  her  husband, 
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and  leave  issue  living  at  her  death,  the  ten  thousand  dollars 
shall  be  paid  to  such  issue,  —  that  is,  to  the  issue  living  at  her 
death.  The  interest  of  such  issue,  therefore,  is  contingent 
until  her  death. 

There  may  be  some  doubt  whether,  grammatically,  the  last 
clause,  namely,  "  such  issue  to  take  as  by  right  of  representa* 
tion  the  shares  of  their  respective  parents,"  qualifies  only  the 
clause  which  gives  the  property  to  the  issue  of  the  deceased 
children  of  the  testator,  or  qualifies  that  and  the  clause  which 
gives  it  to  the  issue  of  Susan  C.  Jackson;  but  we  do  not  think 
it  necessary  to  determine  this. 

In  King  v.  Savage^  121  Mass.  303,  the  question  was,  "  whether 
Henry  Savage  was  entitled  to  receive  the  entire  principal  of 
his  father's  share,  to  the  exclusion  of  his  children,"  or  whether 
he  and  his  children  should  take  per  capita.  By  a  codicil, 
property  had  been  given  in  trust  to  pay  the  income  to  Samuel 
Phillips  Savage,  the  father  of  Henry  Savage,  during  his  life, 
and  upon  his  decease  the  principal  was  to  be  divided  among 
the  issue  of  Samuel  Phillips  Savage,  and  if  he  left  no  issue, 
then  among  his  heirs  at  law.  In  other  bequests  in  the  will 
there  were  provisions  that  the  children  of  the  life  tenants  on 
their  death  should  take  the  principal  in  equal  shares,  "  the 
issue  of  any  deceased  child  to  take  the  share  of  their  deceased 
parent."  It  is  said  in  the  opinion,  that,  in  the  connection  in 
which  the  word  "  issue  "  is  used  in  the  last  clause  quoted,  it 
*'  would  be  limited  to  children,"  and  Sibley  v.  Perry,  7  Ves. 
522,  and  Pruen  v.  Osborne,  11  Sim.  132,  are  cited.  The  de- 
cision was,  that  the  word  "  issue,"  in  the  codicil,  should  be 
limited  to  children,  as  it  would  be  in  other  provisions  of  the 
will,  and  that  therefore  the  issue  of  living  children  should  be 
excluded.  But  if  the  word  "issue", had  been  construed  to 
mean  descendants  taking  per  stirpes,  the  same  result  would 
have  been  reached. 

In  Ralph  v.  Carrick,  L.  R.  11  Ch.  Div.  873,  Lord  Justice 
James  said:  "It  is,  however,  I  think,  settled,  but  rather  by 
the  case  of  Pruen  v.  Osborne,  11  Sim.  132,  than  by  Sibley  v. 
Perry,  7  Ves.  522,  that,  as  a  general  rule,  when  you  find  a  gift 
to  a  person  and  then  a  gift  to  the  issue  of  that  person,  such 
issue  to  take  only  the  parent's  share,  the  word  'issue'  is  cut 
down  to  mean  children,"  and  he  proceeds  to  point  out  some 
of  the  hard  consequences  of  that  rule.  Lord  Justice  Brett  said: 
"  After  hearing  what  the  effect  of  such  a  general  rule  may  be 
as  described  by  Lord  Justice  James,  I  should  have  no  objec- 
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tion  to  be  present  at  the  funeral  of  Sibley  v.  Perry,  7  Ves. 
522." 

In  the  case  at  bar,  the  word"  issue  "  in  the  first  part  of  the 
clause  is  not  used  in  immediate  connection  with  the  word 
"parent,"  and  in  other  corresponding  provisions  of  the  will 
and  of  the  first  codicil,  where  property  is  given  to  "  issue  "  on 
the  death  of  their  parent,  it  is  sometimes  expressed  that  the 
issue  shall  take  their  parent's  share  by  right  of  representa- 
tion, and  sometimes  the  gift  is  simply  to  issue  without  any 
qualification.  Although  in  England,  when  the  word  "issue" 
is  used  as  the  correlative  of  parent,  it  is  held  that  the  word 
*' parent "  means  father  and  mother,  and  that  the  word  "issue" 
means  children,  yet  there,  as  well  as  here,  the  usual  legal 
meaning  of  the  word  "  issue  "  is,  all  lineal  descendants.  This 
is  also  the  popular  meaning  in  this  commonwealth:  Martin 
V.  Holgate,  L.  R.  1  H.  L.  175;  Freeman  v.  Parsley,  3  Ves.  421; 
Weldon  v.  Hoyland,  4  De  Gex,  F.  &  J.  564;  Bigelow  v.  Morong, 
103  Mass.  287;  Hills  v.  Barnard,  152  Mass.  67.  We  think 
that,  as  a  matter  of  verbal  construction,  it  would  be  as  easy 
and  natural  to  say  that  where  the  words  "  parents "  and 
"issue"  are  used  in  connection  with  each  other,  the  word 
"parents"  means  ancestors,  as  that  the  word  "issue  "  means 
children;  and  in  the  construction  of  any  instrument  it  is  al- 
ways necessary  to  look  beyond  the  literal  meaning  of  words. 

The  English  decisions  are  collected  in  2  Bigelow's  Jarraan 
on  Wills,  101-107.  They  do  not  seem  to  be  wholly  satisfac- 
tory even  to  the  English  judges,  and  in  Hills  v.  Barnard,  152 
Mass.  67,  we  refused  to  follow  the  decision  in  Martin  v.  Hol- 
gate, L.  R.  1  H.  L.  175,  in  a  case  closely  resembling  that,  and 
reached  a  conclusion  analogous  to  that  of  the  court  of  appeals 
in  Ralph  v.  CarricTc,  L.  R.  11  Ch.  Div.  873.  The  tendency  of 
our  decisions  has  been  more  and  more  to  construe  "  issue," 
where  its  meaning  is  unrestricted  by  the  context,  as  including 
all  lineal  descendants  and  importing  representation,  and  cer- 
tainly when  the  issue  take  as  of  a  particular  time  after  the 
death  of  the  testator,  and  only  the  issue  living  at  that  time 
take,  the  issue  of  deceased  issue  take  by  a^ort  of  substitution 
for  their  ancestors.  The  present  is  not  a  case  where  the  issue 
take  as  of  the  death  of  the  testator,  or  where  by  the  terms  of 
the  will  issue  take  share  and  share  alike:  Hills  v.  Barnard, 
152  Mass.  67;  Dexter  v.  Inches,  147  Mass.  324,  325;  Hall  v. 
Hall,  140  Mass.  267. 
We  are  of  opinion  that  when  by  a  will  personal  property  is 
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given  in  trust  to  pay  the  income  to  a  person  during  life,  and 
on  the  death  of  such  person  to  pay  the  principal  sum  to  hia 
issue  then  living,  it  is  to  be  presumed  that  the  intention  was, 
that  the  issue  should  include  all  lineal  descendants,  and  that 
they  should  take  per  stirpes,  unless  from  some  other  language 
of  the  will  a  contrary  intention  appears. 

The  result  is,  that  Charles  C.  Jackson,  Frank  Jackson, 
Marian  Jackson,  and  Amy  Folsom  are  entitled  to  the  prin- 
cipal of  the  trust  fund  in  equal  shares. 

Decree  accordingly.  ^ 

Wills  —  CJonstruotion  or  thr  Word  '*  Issub." — A  devise  *'  to  the  male 
issue  then  living  of  testator's  soa"  includes  all  male  lineal  descendants  of 
that  son  then  living,  whether  of  the  same  generation  or  not:  Wisiar  v.  ScoUf 
105  Pa.  St.  20U;  51  Am.  Rep.  197.  The  issue  of  any  deceased  legatee  most 
be  meant  to  mean  descendants  taking  by  right  of  representation:  Hills  v^ 
Baitiard,  152  Mass.  67. 


Commonwealth   v,    Stevens. 

[153  Massachusetts,  421.] 

Master  and  Servant.  —  Master  ih  not  Criminally  Rrsponsiblb  for 
the  sale^  by  his  servant,  of  liquor  to  a  minor,  if  he  had  instructed  all  of 
his  servants  not  to  make  any  sales  to  minors,  nor  to  persons  under 
twenty-five  years  of  age,  but  had  left  his  servants  to  determine  the 
question  of  minority  from  the  appearance  of  customers  applying  for 
liquors,  and  one  oi  his  clerks  had  made  an  innocent  mistake  in  judging 
of  a  customer's  appearance.  It  cannot  be  afiBrmed  as  a  matter  of  law 
that  the  test  of  appearance  is  unreasonable.  Whether  it  was  or  not, 
and  whether  its  imposition  indicated  bad  faith  or  negligence,  the  jury 
should  be  left  to  determine. 

Master  and  Servant. — Master  is  not  Ordinarily  Responsible  Crim- 
inally for  the  act  of  his  servant  or  agent,  unless  he  has  in  some  way 
participated,  or  countenanced  or  approved  it. 

F.  W.  Qua  and  W.  F.  Courtney,  for  the  defendant. 

A.  E.  Pillshury,  attorney-general,  and  C.  N.  Harris,  second 
assistant  attorney-general,  for  the  commonwealth. 

C.  Allen,  J.  The  defendant  was  a  druggist,  and  was 
authorized  by  his  license  to  sell  intoxicating  liquors  for  cer- 
tain purposes,  but  not  to  minors.  One  of  his  clerks  made  a 
sale  to  a  minor,  and  the  principal  question  at  the  trial  was, 
whether  the  defendant  was  criminally  responsible  therefor. 
There  was  evidence  that  he  had  instructed  all  of  his  clerks 
not  to  make  sales  to  minors,  nor  indeed  to  any  person  under 
twenty-five  years  of  age.     The  learned  judge  before  whom  the 
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case  was  tried  instructed  the  jury  that  if  they  were  satisfied 
that  these  instructions  were  given  by  the  defendant,  but  that 
the  clerks  were  to  determine  the  question  of  minority  simply 
from  the  appearance  of  the  customer,  and  that  the  defendant 
authorized  and  permitted  them  to  sell  without  further  inquiry 
if  they  believed  such  person  to  be  twenty-five  years  of  age  or 
upwards,  and  that  the  clerk  who  made  the  sale  in  this  case 
applied  this  test,  and  in  good  faith  sold  to  this  customer, 
then  the  defendant  would  be  liable,  even  if  he  had  no  personal 
knowledge  of  this  sale,  because  the  servant  in  such  case  was 
carrying  on  the  defendant's  business  in  the  way  he  directed, 
and  obeying  his  instructions;  and  that,  under  such  circum- 
stances, the  act  of  the  servant  would  be  the  act  of  the  master. 
The  correctness  of  this  instruction  is  the  principal  question 
before  us. 

The  question  in  this  precise  form  has  not  before  arisen,  so 
far  as  we  know.  In  several  cases  there  has  been  a  considera- 
tion of  the  inferences  of  agency  in  making  a  particular  sale, 
which  may  be  drawn  from  a  general  employment  to  sell 
liquors  in  the  defendant's  place  of  business,  and  the  effect  of 
such  employment  in  overcoming  evidence  tending  to  show 
that  the  defendant  instructed  his  servant  not  to  sell  to  minors, 
or  in  leading  to  the  conclusion  that  such  instruction,  if  given, 
was  not  given  in  good  faith.  But  in  these  cases  the  question 
is  not  discussed  whether  the  master  would  be  criminally 
responsible  for  a  sale  made  by  a  clerk  to  a  minor  by  mistake, 
under  the  supposition  that  the  minor  was  an  adult,  both 
master  and  servant  intending  in  good  faith  that  no  sale 
should  be  made  to  a  minor:  Commonwealth  v.  Hayes,  145 
Mass.  289;  Commonwealth  v.  Houle,  147  Mass.  380;  Common- 
wealth V.  Rooks,  150  Mass.  59. 

In  the  case  now  before  us,  it  was  rifled  that  criminal  respon- 
sibility on  the  part  of  the  master  exists  in  a  case  where  the 
■clerks  were  expected  to  determine  the  question  of  minority 
simply  from  the  appearance  of  the  custon^er;  but  we  cannot 
•see  that  this  particular  method  of  determining  the  question 
of  minority  has  any  legal  significance,  except  as  bearing  upon 
the  good  faith  of  the  master  or  of  the  servant.  If  the  clerks 
had  been  instructed  not  to  be  satisfied  with  the  personal 
appearance  of  the  customer,  but  in  all  cases  to  put  a  direct 
inquiry  as  to  his  age,  or  even  to  require  further  evidence, 
mistakes  might  nevertheless  be  made,  although  in  such  cases 
the  clerks  would  still  be  carrying  on  the  master's  business  in 
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the  way  prescribed  by  the  master.  If  the  clerks  are  permitted 
to  be  satisfied  with  a  slight  test,  this  indeed  would  be  a  proper 
subject  for  consideration  in  determining  whether  the  instruc- 
tions not  to  sell  to  minors  were  given  and  acted  upon  in  good 
faith.  But  in  the  present  case  the  instructions  to  the  jury 
allowed  them  to  convict  the  defendant,  even  though  the  jury 
should  find  that  he  had  in  good  faith  given  instructions  not 
to  sell  to  minors,  and  though  the  clerk  in  good  faith  endeav- 
ored and  intended  to  follow  those  instructions,  but  had  inno- 
cently made  a  mistake  in  judging  of  the  purchaser's  age  from 
her  appearance.  The  question  was  not  submitted  to  the  jury 
to  determine,  as  a  matter  of  fact,  whether  the  permitted  mode 
of  determining  the  age  was  a  reasonable  one  or  not,  or  whether 
it  indicated  bad  faith  or  negligence  on  the  part  of  the  defend- 
ant in  the  mode  of  conducting  his  business.  That  might 
have  been  proper  for  their  consideration,  but  it  cannot  be 
affirmed  as  matter  of  law  that  the  test  was  unreasonable,  or 
that  it  indicated  bad  faith  or  negligence.  The  court  cannot 
lay  it  down  as  a  rule  for  the  guidance  of  the  jury  that  the 
master  ought  to  require  further  evidence.  In  many  cases, 
perhaps  in  most,  a  mere  inspection  of  the  purchaser  might  be 
sufficient:  Commonwealth  v.  Emmons,  98  Mass.  6. 

While  a  broader  rule  prevails  in  respect  to  a  master's  civil 
responsibility  for  the  acts  of  his  servant  or  agent,  ordinarily 
he  is  not  held  responsible  criminally  unless  he  in  some  way 
participates  in,  countenances,  or  approves  the  criminal  act  of 
his  servant.  Ordinarily,  if  a  servant  does  a  criminal  act  in 
opposition  to  the  master's  will,  and  against  his  orders,  though 
by  mistake,  the  master  cannot  be  held  criminally  responsible. 
This  rule  is  of  general  application,  though  subject  to  some 
real  or  apparent  exceptions:  Comm.onwealth  v.  Nichols,  10 
Met.  259;  43  Am.  Dec.  432;  Commonwealth  v.  Wachendorf, 
141  Mass.  270;  Commonwealth  v.  Briant,  142  Mass.  463;  56 
Am.  Rep.  707;  Commonwealth  v.  Stevenson,  142  Mass.  466; 
Commonwealth  v.  Hayes,  145  Mass.  289,  295;  State  v.  Smith, 
10  R.  I.  258;  Anderson  v.  State,  22  Ohio  St.  305.  This  rule 
has  been  held  applicable  to  cases  of  sales  to  drunkards  and 
slaves:  Barnes  v.  State,  19  Conn.  398;  State  v.  Dawson,  2 
Bay,  360;  Hipp  v.  State,  5  Blackf.  149;  33  Am.  Dec.  463. 
The  case  of  Commonwealth  v.  Uhrig,  138  Mass.  492,  does  not 
go  so  far  as  to  hold  that  one  may  be  convicted  of  an  illegal 
eale  for  the  unauthorized  act  of  his  servant,  but  only  that 
after  such  sale  by  his  servant  he  may  be  convicted  of  keep- 
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ing  a  liquor  nuisance.  This,  of  course,  is  because  he  i» 
responsible  for  the  character  of  the  place  kept  by  him.  But 
even  in  respect  to  this  doctrine,  it  is  necessary  to  bear  in 
mind  the  limitations  indicated  by  other  decisions:  Common- 
wealth V.  Patterson,  138  Mass.  498;  Commonwealth  v.  Hayes^ 
150  Mass.  506;  Commonwealth  v.  Hayden^  150  Mass.  332. 

There  are  some  criminal  and  some  penal  cases  which  per- 
haps may  be  deemed  to  be  exceptions  to  the  general  rule» 
The  usual  illustrations  are  indictments  for  libel  or  nuisance, 
and  informations  and  complaints  for  the  breach  of  statutory 
regulations  for  securing  public  order;  and  it  is  obvious  that 
in  some  of  these  instances  criminal  responsibility  is  imposed 
for  carelessness  or  negligence  on  the  part  of  the  master.  la 
Commonwealth  v.  Morgan^  107  Mass.  199,  203,  which  was  an 
indictment  for  libel,  this  court  said:  "  Criminal  responsibility 
on  the  part  of  the  principal  for  the  act  of  his  agent  or  servant 
in  the  course  of  his  employment  implies  some  degree  of  moral 
guilt  or  delinquency,  manifested  either  by  direct  participation 
in  or  assent  to  the  act,  or  by  want  of  proper  care  and  over- 
sight, or  other  negligence  in  reference  to  the  business  which 
he  has  thus  intrusted  to  another."  See  also  Queen  v.  Hol- 
brook,  L.  R.  3  Q.  B.  D.  60,  and  L.  R.  4  Q.  B.  D.  42,  involving 
a  construction  of  the  English  statute  respecting  libel.  Several 
English  cases  of  informations  for  penalties  are  collected  in 
Smith  on  Master  and  Servant,  4th  ed.,  312  et  seq.,  which 
have  the  appearance  of  trenching  somewhat  upon  the  general 
rule,  unless  fairly  distinguishable  upon  the  ground  there 
stated,  that  they  partake  more  of  the  nature  of  civil  proceed- 
ings to  recover  a  debt  due  to  the  crown.  For  a  case  of  public 
nuisance,  where  the  master  was  held  criminally  responsible 
for  his  servant's  acts,  see  Queen  v.  Stephens,  L.  R.  1  Q.  B.  702. 

Without  dwelling  upon  cases  like  these  further  than  merely 
to  show  that  they  have  not  been  overlooked,  it  does  not  appear 
to  us  necessary  or  reasonable  to  ftxtend  criminal  responsibilit}'" 
for  the  act  of  a  servant  so  far  as  to  include  a  case  like  the 
present.  The  servant  himself  is  no  doubt  responsible,  because 
he  has  made  a  sale,  however  innocently,  which  the  law  for- 
bade him  to  make.  But  if  he  reasonably  and  honestly  be- 
lieved the  purchaser  to  be  of  adult  age,  and  that  the  sale 
might  lawfully  be  made,  his  statutory  guilt  should  not  be 
imputed  to  the  defendant.  Though  the  defendant  would 
have  been  responsible  for  his  ow^n  mistake,  if  the  sale  to  the 
minor  had  been  made  by  him,  it  seems  to  us  to  be  carrying 
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the  doctrine  of  criminal  responsibility  for  the  act  of  another 
quite  too  far  to  convict  him  by  reason  of  an  honest  mistake 
on  the  part  of  his  clerk,  provided  the  jury  should  find  that 
the  master  sincerely  and  honestly  intended  that  his  instruc* 
tions  should  be  followed  in  good  faith,  and  that  he  was  not 
negligent  or  careless  in  the  selection  of  his  clerks,  or  in  the 
regulations  and  precautions  which  he  prescribed  for  their  guid- 
ance: See  Mullins  v.  Collins,  L.  R.  9  Q.  B.  292,  per  Quain,. 
J.,  and  also  per  Blackburn,  J. 

The  testimony  of  Palmer  as  to  the  number  of  sales  of  intoxi- 
cating liquors  registered  on  the  defendant's  books  within  a 
fortnight  of  the  alleged  sale  was  competent  to  be  considered,^ 
as  bearing  upon  the  question  of  the  reasonableness  of  the  pre- 
cautions taken  by  the  defendant  to  prevent  sales  to  minors. 

Exceptions  sustained. 

Master  and  Servant  —  Criminal  LiABiLrrv  op  Master  fob  Acts  o» 
Servant.  —  A  master  is  not  punishable  criminally  for  the  offenses  of  his 
servant,  unless  they  were  committed  by  his  command  or  with  his  assent: 
Bipp  V.  State,  2  Blackf.  149;  33  Am.  Dec.  463;  Golden  v.  Newln-and,  52 
Iowa,  59;  35  Am.  Rep.  2o7;  Commonwealth  v.  Nichols,  10  Met.  259;  43  Am. 
Dec.  432,  and  note.  A  general  authority  by  an  employer  to  his  clerk  to  sell 
unlawfully  will  render  him  answerable  criminally  for  any  sale  in  pursuance 
of  such  authority:  Kinnebrew  v.  State,  80  Ga.  232. 


Howard  v.  City  op  Worcester. 

[158  Massachusetts,  426.] 

Municipal  Corporation  is  not  Answerable  for  the  Negligent  Act 
of  its  Servant  while  engaged  in  excavating  for  the  foundation  of  a 
school-house,  though  such  negligence  caused  an  injury  to  a  person  on  an 
adjacent  highway  not  within  the  limits  of  the  school-house  lot. 

MoNiciPAL  Corporation  is  not  Answerable  for  the  Negligence  o» 
its  Servants  while  they  are  engaged  in  a  work  purely  for  the  benefit 
of  the  public. 

Action  of  tort  to  recover  compensation  for  injuries  suffered 
by  plaintiff  from  the  negligence  of  defendant's  servant  in 
blasting  rock  while  excavating  for  the  foundation  of  a  school- 
house.  The  blast  from  which  the  injury  was  suffered  was 
done  under  a  contract  between  defendant  and  one  Kenney 
and  with  the  knowledge  of  the  servant.  The  negligence  com- 
plained of  consisted  in  the  omission  of  Kenney  to  give  any 
notice  of  the  blast  to  plaintiff,  who  was,  in  the  exercise  of  due 
care,  traveling  along   the  public  highway  near   the  school- 
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house  lot.     The  trial  judge  ruled  that  the  plaintiflf  w^s  not 
•entitled  to  recover,  and  he  excepted.  ^ 

F.  P.  Goulding,  for  the  defendant. 

F.  A.  Gaskill  and  E.  H.  Vaughariy  for  the  plaintiff. 

C.  Allen,  J.  The  city  contends,  that  even  assuming  that 
Kenney  was  its  servant  in  such  a  sense  that  ordinarily  it 
might  be  responsible  for  his  acts  or  his  negligence,  it  is  never- 
theless exempt  from  responsibility  to  the  plaintiff  in  the  pres- 
ent case  by  reason  of  the  nature  of  the  work  which  it  was 
carrying  on,  namely,  the  construction  of  a  school-house  for 
public  use. 

It  was  held  in  the  familiar  case  of  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332,  that  a  city  is  not  responsible  in  dam- 
ages to  a  child  attending  a  public  school  in  a  school-house 
provided  by  the  city,  under  the  duty  imposed  upon  it  by  gen- 
eral laws,  for  an  injury  sustained  by  the  child  by  reason  of 
the  unsafe  condition  of  a  staircase  in  the  building.  In  Bige- 
low  V.  Randolph,  14  Gray,  541,  a  similar  doctrine  was  applied 
where  a  scholar  received  an  injury  from  a  dangerous  excava- 
tion in  the  school-house  yard.  The  doctrine  was  reiterated  in 
Sullivan  v.  Boston,  126  Mass.  540.  It  has  also  been  applied 
to  other  public  grounds,  like  Boston  Conimon:  Oliver  v.  Wor- 
cester, 102  Mass.  489;  3  Am.  Rep.  485;  Steele  v.  Boston,  128 
Mass.  583;  Clark  v.  Waltham,  128  Mass.  567;  Veale  v.  Boston, 
135  Mass.  187.  On  the  same  principle,  a  city  was  declared 
to  be  exempt  from  responsibility  for  a  personal  injury  received 
in  consequence  of  the  defective  condition  of  a  public  hospital: 
Benton  v.  Boston  City  Hospital,  140  Mass.  13;  54  Am.  Rep. 
436.  In  other  states  a  similar  rule  of  exemption  has  been 
adopted  in  reference  to  school-houses  and  other  public  build- 
ings maintained  solely  for  public  use  and  service:  Wixon  v. 
Neivport,  13  R.  I.  454,  43  Am.  Rep,  35,  school-house;  East' 
man  v.  Meredith,  36  N.  H.  284,  72  Am.  Dec.  302,  town-house; 
Hamilton  Commissioners  v.  Mighels,  7  Ohio  St.  109,  court- 
house; Freeholders  of  Sussex  v.  Strader,  18  N.  J.  L.  108,  121, 
55  Am,  Dec.  530,  dictum  of  Hornblower,  C.  J,,  as  to  court- 
houses and  jails. 

The  principle  on  which  this  exemption  from  responsibility 
rests  is,  that  in  the  various  instances  referred  to,  the  building 
was  erected  or  the  grounds  were  prepared  solely  for  the  public 
use,  and  with  a  sole  view  to  the  general  benefit,  and  under  the 
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requirement  or  authority  of  general  laws.  In  such  cases,  ir> 
the  absence  of  any  statute  which  directly  or  by  implication 
gives  a  private  remedy,  no  action  lies  in  favor  of  a  person 
who  has  received  an  injury  in  consequence  of  a  negligent  or 
defective  performance  of  the  public  service. 

The  cases  heretofore  cited  relate  to  injuries  received  after 
the  completion  of  the  work.  It  makes  no  diflFerence,  however, 
if  the  injury  is  caused  by  a  negligent  act  done  in  the  direct 
performance  of  the  service:  Hafford  v.  New  Bedford^  16  Gray, 
297;  Fisher  v.  Boston,  104  Mass.  87;  6  Am.  Rep.  196;  Tindley 
v.  Salem,  137  Mass.  171;  50  Am.  Rep.  289;  Lincoln  v.  BostoUy 
148  Mass.  578;  12  Am.  St.  Rep.  601. 

The  plaintiflF  seeks  to  establish  a  distinction,  on  the  ground 
that  her  injury  was  received  outside  of  the  limits  of  the  pub- 
lic work,  relying  on  an  expression  in  the  judgment  in  Hill  v. 
Boston,  above  cited,  at  page  358,  and  on  the  various  decisions 
where  cities  and  towns  have  been  held  responsible  for  injuries 
caused  by  or  in  the  course  of  the  construction  of  roads  and 
bridges  by  blasting  rocks,  setting  back  water,  etc.;  for  ex- 
ample, Lawrence  v.  Fairhaven,  5  Gray,  110;  Deane  v.  Ran' 
dolph,  132  Mass.  475;  and  Waldron  v.  Haverhill,  143  Mass.  582. 
These  cases,  however,  rest  on  grounds  which  take  them  out 
of  the  general  rule,  and  in  the  last  resort  it  must  probably  be 
considered  that,  taking  all  the  statutes  together  which  relate 
to  the  construction  of  roads  and  bridges,  it  is  to  be  inferred 
that  the  legislature  intended  to  recognize  the  existence  of 
a  liability  for  the  consequences  of  negligence  in  the  perform- 
ance of  the  work. 

In  the  present  case,  the  service  in  which  the  city  was  en- 
gaged was  purely  for  the  benefit  of  the  public,  and  we  think 
the  case  falls  within  the  general  rule  which  exonerates  it 
from  responsibility  for  the  conseqliences  of  its  servant's  negli- 
gence. The  servant  himself  may  be  responsible;  the  city  i» 
exempt.  See  also  Neffv.  Wellesley,  148  Mass.  487;  Curran  v. 
Boston,  151  Mass.  505;  21  Am.  St.  Rep.  465;  Batea  v.  West- 
borough,  151  Mass.  174. 

Exceptions  sustained.         

MxTNiciPAi,  Corporations  —  Liabilitt  for  Nkoligenob  i»  Pbrform- 
INO  PcBLic  Duty.  — A  muaicipal  corporation  caaaot  be  held  liable  for  tha 
negligence  of  its  servants  or  agents  when  it  ia  performing  a  duty  strictly  for 
the  benefit  of  the  public:  Cun'an  v.  Boston,  151  Mass.  505;  21  Am.  St.  Rep. 
465,  and  note;  Moffitt  v.  Asheville,  103  N.  C.  237;  14  Am.  St.  Rep.  810,  and 
note;  Hill  v.  Boston,  122  Mass.  344;  23  Am.  Rep.  332,  and  note;  Hichmond 
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■v.  Long,  17  Gratt.  375;  94  Am.  Dec.  461,  and  note;  Stewart  v.  New  Orleans,  9 
La..  Ann.  461;  61  Am.  Dec.  218;  Hiekox  v.  Cleveland,  8  Ohio,  543;  32  Am. 
Dec.  730,  and  note;  McDade  v.  GheaUr,  117  P*.  Si  414;  Follmann  v.  Man- 
koto,  45  Minn.  457. 


BUTTBRFIBLD  V,  ByRON. 
[163  Massachosetts,  517.] 
■Contract  Pabtlt  Pkrformed  the  Foturb  Pbrforhanob  of  Whtoh  B«- 
COHES  Impossible.  —  If  one  contracts  to  furniah  labor  and  material,  and 
construct  a  chattel  or  build  a  house  on  the  land  of  another,  he  will  not 
ordinarily  be  excused  from  the  performance  of  his  contract  by  the  de« 
struction  of  the  chattel  or  building,  without  his  fault,  before  the  time 
fixed  for  the  delivery  of  it.  On  the  other  hand,  when  work  is  to  be 
done  under  a  contract  on  a  chattel  or  building,  which  is  not  wholly  the 
property  of  the  contractor,  or  for  which  he  is  not  solely  accountable,  as 
where  repairs  are  to  be  made  on  the  property  of  another,  the  agreement 
of  both  parties  is  upon  an  implied  condition  that  the  chattel  or  building 
shall  continue  in  existence,  and  the  destruction  of  it,  without  the  fault 
of  either  of  the  parties,  will  excuse  performance  of  the  contract,  and 
leave  no  right  to  recover  damages  in  favor  of  either  against  the  other  for 
its  non -performance. 

CJONTRACT  TO  PERFORM  A  PORTION  OF  A  WOBK  AND  TO  FURNISH  A  POR- 
TION OF  THE  Materials  required  in  the  erection  of  a  building  is,  upon 
upon  the  destruction  of  the  building,  after  its  partial  completion,  termi- 
nated, 80  that  the  contractor  is  under  no  obligation  to  perform  the  like 
work  or  furnish  the  like  materials,  should  the  person  with  whom  he 
contracted  conclude  to  re-erect  the  destroyed  building.  No  damages 
can  be  recovered  of  the  contractor  for  not  completing  the  building,  but 
he  is  entitled  to  recover  for  what  he  had  done  and  furnished  up  to  the 
time  it  was  destroyed.  ■* 

Action  for  breach  of  a  building  contract,  whereby  plaintiff 
ngreed  to  do  the  grading,  excavating,  stone-work,  and  plumb- 
ing, and  the  defendant  to  do  the  remaining  work,  and  furnish 
the  other  materials,  for  a  certain  building  to  be  erected  on  the 
property  of  the  plaintiff,  and  to  be  completed  on  or  before  May 
29,  1889.  The  defendant  was  to  receive  eight  thousand  five 
hundred  dollars,  to  be  paid,  seventy-five  per  cent  of  the  value 
thereof  at  the  end  of  each  month,  and  the  balance  withia 
thirty  days  after  the  building  should  be  completed.  The 
time  for  the  performance  of  the  contract  had  been  extended 
by  agreement  to  June  10,  1889.  On  May  25,  1889,  the  build- 
ing, when  almost  complete,  was  struck  by  lightning  and  de- 
stroyed by  fire.  Up  to  that  time  defendant  had  been  paid 
$5,652.30.  The  plaintiff  had  insured  his  interest  in  the  build- 
ing, and  having  been  paid  the  amount  of  his  insurance,  he 
assigned  any  claims  he  had  against  the  defendant  to  the  in- 
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€urer,  for  whose  benefit  the  action  was  brought.  No  demand 
was  made  on  the  defendant  to  rebuild.  The  trial  court  di- 
rected a  verdict  for  the  defendant. 

O.  D.  Robinson,  for  the  plaintiff. 

Q.  M.  Stearns  and  W.  B.  Stone,  for  the  defendant. 

Knowlton,  J.  It  is  well-established  law,  that  where  one 
contracts  to  furnish  labor  and  materials,  and  construct  a  chat- 
tel or  build  a  house  on  land  of  another,  he  will  not  ordinarily 
be  excused  from  performance  of  his  contract  by  the  destruc- 
tion of  the  chattel  or  building,  without  his  fault,  before  the 
time  fixed  for  the  delivery  of  it:  Adams  v.  Nichols,  19  Pick. 
275;  31  Am.  Dec.  137;  Wells  v.  Calnan,  107  Mass.  514;  9 
Am.  Rep.  65;  Dermott  v.  Jones,  2  Wall.  1;  School  Trustees  of 
Trenton  v.  Bennett,  27  N.  J.  L.  513;  72  Am.  Dec.  373;  Tomp- 
kins V.  Dudley,  25  N.  Y.  272;  82  Am.  Dec.  349.  It  is  equally 
well  settled,  that  when  work  is  to  be  done  under  a  contract 
on  a  chattel  or  building  which  is  not  wholly  the  property  of 
the  contractor,  or  for  which  he  is  not  solely  accountable,  as 
where  repairs  are  to  be  made  on  the  property  of  another,  the 
agreement  on  both  sides  is  upon  the  implied  condition  that 
the  chattel  or  building  shall  continue  in  existence,  and  the 
destruction  of  it  without  the  fault  of  either  of  the  parties  will 
€xcuse  performance  of  the  contract,  and  leave  no  right  of 
recovery  of  damages  in  favor  of  either  against  the  other: 
Taylor  v.  Caldwell,  3  Best  &  S.  826;  Lord  v.  Wheeler,  1  Gray, 
282;  Gilbert  etc.  Mfg.  Co.  v.  Butler,  146  Mass.  82;  Eliot  Nat. 
Bank  v.  Seal,  141  Mass.  566,  and  cases  cited;  Dexter  v.  Nor- 
ton, 47  N.  Y.  62;  7  Am.  Rep.  415;  Walker  v.  Tucker,  70  111. 
527.  In  such  cases,  from  the  very  nature  of  the  agreement 
as  applied  to  the  subject-matter,  it»is  manifest  that  while 
nothing  is  expressly  said  about  it,  the  parties  contemplated 
the  continued  existence  of  that  to  which  the  contract  relates. 
The  implied  condition  is  a  part  of  the  contract,  as  if  it  were 
written  into  it,  and  by  its  terms  the  contract  is  not  to  be  per- 
formed if  the  subject-matter  of  it  is  destroyed,  without  the 
fault  of  either  of  the  parties,  before  the  time  for  complete  per- 
formance has  arrived. 

The  fundamental  question  in  the  present  case  is.  What  is 
the  true  interpretation  of  the  contract?  Was  the  house  while 
in  the  process  of  erection  to  be  in  the  control  and  at  the  sole 
risk  of  the  defendant?  or  was  the  plaintiff  to  have  a  like  in- 
terest, as  the  builder  of  a  part  of  it?     Was  the  defendant's 
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undertaking  to  go  on  and  build  and  deliver  such  a  house  a» 
the  contract  called  for,  even  if  he  should  be  obliged  again  and 
again  to  begin  anew  on  account  of  the  repeated  destruction  of 
a  partly  completed  building  by  inevitable  accident?  or  did  his 
contract  relate  to  one  building  only,  so  that  it  would  be  at 
an  end  if  the  building,  when  nearly  completed,  should  perish 
without  his  fault?  It  is  to  be  noticed  that  his  agreement  was 
not  to  build  a  house,  furnishing  all  the  labor  and  materials 
therefor.  His  contract  was  of  a  very  different  kind.  Tlie 
specifications  kre  incorporated  into  it,  and  it  appears  that  it 
was  an  agreement  to  contribute  certain  labor  and  materials 
towards  the  erection  of  a  house  on  land  of  the  plaintiff, 
towards  the  erection  of  which  the  plaintiff  himself  was  to  con- 
tribute other  labor  and  materials,  which  contributions  would 
together  make  a  completed  house.  The  grading,  excavating, 
stone-work,  brick-work,  painting,  and  plumbing  were  to  be 
done  by  the  plaintiff. 

Immediately  before  the  fire,  when  the  house  was  nearly 
completed,  the  defendant's  contract,  so  far  as  it  remained  un- 
performed, was  to  finish^  house  on  the  plaintiff's  land,  which 
had  been  constructed  from  materials  and  by  labor  furnished 
in  part  by  the  plaintiff  and  in  part  by  himself.  He  was  no 
more  responsible  that  the  house  should  continue  in  existence 
than  the  plaintiff  was.  Looking  at  the  situation  of  the  par- 
ties at  that  time,  it  was  like  a  contract  to  make  repairs  on  the 
house  of  another.  His  undertaking  and  duty  to  go  on  and 
finish  the  work  was  upon  an  implied  condition  that  the  house, 
the  product  of  their  joint  contributions,  should  remain  in  ex- 
istence. The  destruction  of  it  by  fire  discharged  him  from 
his  contract.  The  fact  that  the  house  was  not  in  existence 
when  the  contract  was  made  is  immaterial:  Howell  v.  Coup- 
land,  L.  R.  1  Q.  B.  D.  258. 

It  seems  very  clear  that,  after  the  building  was  burned,  and 
just  before  the  day  fixed  for  the  completion  of  the  contract, 
the  defendant  could  not  have  compelled  the  plaintiff  to  do  the 
grading,  excavating,  stone-work,  brick-work,  painting,  and 
plumbing  for  another  house  of  the  same  kind.  The  plaintiff 
might  have  answered:  "  I  do  not  desire  to  build  another  house 
which  cannot  be  completed  until  long  after  the  date  at  which 
I  wished  to  use  my  house.  My  contract  related  to  one  house. 
Since  that  has  been  destroyed  without  my  fault,  I  am  under 
no  further  obligation."  If  the  plaintiff  could  successfully 
have  made  this  answer  to  a  demand  by  the  defendant  that  he 
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ehould  do  his  part  towards  the  erection  of  a  second  building^ 
then  certainly  the  defendant  can  prevail  on  a  similar  answer 
in  the  present  suit.  In  other  words,  looking  at  the  contract 
from  the  plaintiff's  position,  it  seems  manifest  that  he  did. 
not  agree  to  furnish  the  work  and  nmterials  required  of  him; 
by  the  specifications  for  more  than  one  house,  and  if  that  was 
destroyed  by  inevitable  accident,  just  before  its  completion, 
he  was  not  bound  to  build  another,  or  to  do  anything  further 
under  his  contract.  If  the  plaintifi"  was  not  obliged  to  make 
his  contribution  of  work  and  materials  towards  the  building 
of  a  second  house,  neither  was  the  defendant.  The  agreement 
of  each  to  complete  the  performance  of  the  contract  after  a 
building,  the  product  of  their  joint  contributions,  had  been 
partly  erected,  was  on  an  implied  condition  that  the  building 
should  continue  in  existence.  Neither  can  recover  anything, 
of  the  other  under  the  contract,  for  neither  has  performed  the; 
contract  so  that  its  stipulations  can  be  availed  of.  The  case 
of  Cook  v.  McCahe,  53  Wis.  250,  40  Am.  Rep.  765,  was  very 
similar  in  its  facts  to  the  one  at  bar,  and  identical  with  it  in 
principle.  There  the  court,  in  an  elaborate  opinion,  after  a 
full  consideration  of  the  authorities,  held  that  the  contractor 
could  recover  of  the  owner  a  pro  rata  share  of  the  contract 
price  for  the  work  performed  and  the  materials  furnished  be-^ 
fore  the  fire.  Clark  v.  Franklin,  7  Leigh,  1,  is  of  similar  pur- 
port. 

What  are  the  rights  of  the  parties  in  regard  to  what  has 
been  done  in  part  performance  of  a  contract  in  which  there 
is  an  implied  condition  that  the  subject  to  which  the  contract 
relates  shall  continue  in  existence,  and  where  the  contem- 
plated work  cannot  be  completed  by  reason  of  the  destruc- 
tion of  the  property,  without  fault  of  either  of  the  parties,  is 
in. dispute  upon  the  authorities.  The  decisions  of  England 
differ  from  those  of  Massachusetts,  and  of  most  of  the  other- 
states  of  this  country.  There  the  general  rule,  stated  broadly, 
seems  to  be,  that  the  loss  must  remain  where  it  first  falls,  and 
that  neither  of  the  parties  can  recover  of  the  other  for  any- 
thing done  under  the  contract.  In  England,  on  authority, 
and  upon  original  grounds  not  very  satisfactory  to  the  judges 
of  recent  times,  it  is  held  that  freight  advanced  for  the  trans- 
portation of  goods  subsequently  lost  by  the  perils  of  the  sea, 
cannot  be  recovered  back:  Allison  v.  Bristol  Ins.  Co.,  L.  R.  1 
App.  Gas.  209,  226;  Byrne  v.  Schiller,  L.  R.  6  Ex.  319.  In 
the  United  States  and  in  continental  Europe  the  rule  is  dif- 
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ferent:  Griggs  v.  AustiUj  3  Pick.  20,  22;  15  Am.  Dec.  175; 
Brown  v.  Harris,  2  Gray,  359.  In  England  it  is  held  that 
one  who  has  partly  performed  a  contract  on  property  of  an- 
other, which  is  destroyed  without  the  fault  of  either  party, 
can  recover  nothing;  and  on  the  other  hand,  that  one  who 
who  has  advanced  payments  on  account  of  labor  and  mate- 
rials furnished  under  such  circumstances  cannot  recover  back 
the  money:  Appleby  v  Myers,  L.  R.  2  Com.  P.  651;  Anglo' 
Egyptian  Navigation  Co.  v.  Rennie,  L.  R.  10  Com.  P.  271.  One 
who  has  advanced  money  for  the  instruction  of  his  son  in  a 
trade  cannot  recover  it  back  if  he  who  received  it  dies  with- 
out giving  the  instruction:  Whincup  v.  Hughes,  L.  R.  6  Com. 
P.  78.  But  where  one  dies  and  leaves  unperformed  a  con- 
tract which  is  entire,  his  administrator  may  recover  any  in- 
stallments which  were  due  on  it  before  his  death;  Stubbs  v. 
Holywell  R'y  Co.,  L.  R.  2  Ex.  311. 

In  this  country,  where  one  is  to  make  repairs  on  a  house 
of  another,  under  a  special  contract,  or  is  to  furnish  a  part  of 
the  work  and  materials  used  in  the  erection  of  a  house,  and 
his  contract  becomes  impossible  of  performance  on  account  of 
the  destruction  of  the  house,  the  rule  is  uniform,  so  far  as  the 
authorities  have  come  to  our  attention,  that  h^may  recover 
for  what  he  has  done  or  furnished.  In  Cleary  v.  Sohier,  120 
Mass.  210,  the  plaintiff  made  a  contract  to  lath  and  plas- 
ter a  certain  building  for  forty  cents  per  square  yard.  The 
building  was  destroyed  by  a  fire  which  was  an  unavoidable 
casualty.  The  plaintiff  had  lathed  the  building  and  put  on 
the  first  coat  of  plaster,  and  would  have  put  on  the  second 
coat,  according  to  his  contract,  if  the  building  had  not  been 
burned.  He  sued  on  an  implied  assumpsit  for  work  done  and 
materials  found.  It  was  agreed  that  if  he  was  entitled  to 
recover  anything,  the  judgment  should  be  for  the  price 
charged.  It  was  held  that  he  could  recover.  See  also  Lord  v. 
Wheeler,  1  Gray,  282;  Wells  v.  Cahian,  107  Mass.  514,  517;  9 
Am.  Rep.  65.  In  Cook  v.  McCabe,  53  Wis.  250,  40  Am.  Rep. 
765,  the  plaintiff  reoovered  pro  rata  under  his  contract,  —  that 
is,  as  we  understand,  he  recovered  on  an  implied  assumpsit  at 
the  contract  rate.  In  Hollis  v.  Chapman,  36  Tex.  1,  and  in 
Clark  V.  Franklin,  7  Leigh,  1,  the  recovery  was  a  proportional 
part  of  the  contract  price.  To  the  same  effect  are  Schwartz  v. 
Saunders,  46  111.  18;  Rawson  v.  Clark,  70  111.  656;  and  Clark 
v.  Busse,  82  111.  515.  The  same  principle  is  applied  to  differ- 
ent facts  in  Jones  v.  Judd,  4  N.  Y.  411,  and  in  Hargrave  v. 
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Conroy,  19  N.  J.  Eq.  281.  If  the  owner  in  such  a  case  has 
paid  in  advance,  he  may  recover  back  his  money,  or  so  much 
of  it  as  was  an  overpayment.  The  principle  seems  to  be,  that 
when,  under  an  implied  condition  of  the  contract,  the  parties 
are  to  be  excused  from  performance  if  a  certain  event  hap- 
pens, and  by  reason  of  the  happening  of  the  event  it  becomes 
impossible  to  do  that  which  was  contemplated  by  the  contract, 
there  is  an  implied  assumpsit  for  what  has  properly  been  done 
by  either  of  them,  the  law  dealing  with  it  as  done  at  the  re- 
quest of  the  other,  and  creating  a  liability  to  pay  for  it  its 
value,  to  be  determined  by  the  price  stipulated  in  the  con- 
tract, or  in  some  other  way  if  the  contract  price  cannot  1  e 
made  applicable.  Where  there  is  a  bilateral  contract  for  an 
entire  consideration  moving  from  each  party,  and  the  contract 
cannot  be  performed,  it  may  be  held  that  the  consideration  on 
each  side  is  the  performance  of  the  contract  by  the  other,  and 
that  a  failure  completely  to  perform  it  is  a  failure  of  the  en- 
tire consideration,  leaving  each  party,  if  there  has  been  no 
breach  or  fault  on  either  side,  to  his  implied  assumpsit  for 
what  he  has  done. 

The  only  question  that  remains  in  the  present  case  is  one 
of  pleading.  The  defendant  is  entitled  to  be  compensated  at 
the  contract  price  for  all  he  did  before  the  fire.  The  plaintiff 
is  to  be  allowed  for  all  his  payments.  If  the  payments  are 
to  be  treated  merely  as  advancements  on  account  of  a  single 
entire  consideration,  namely,  the  completion  of  the  whole 
work,  the  work  not  having  been  completed,  they  may  be  sued 
for  in  this  action,  and  the  defendant's  only  remedy  available 
in  this  suit  is  by  a  declaration  in  set-off.  If,  on  the  other 
hand,  each  installment  due  was  a  separate  consideration  for 
the  payment  made  at  the  time,  then  as  to  those  installments 
and  the  payments  of  them  the  contract  is  completely  executed 
and  the  plaintiff  can  recover  nothing,  and  the  implied  assump- 
sit in  favor  of  the  defendant  can  be  only  for  the  part  which 
remains  unpaid. 

We  are  of  opinion  that  the  consideration  which  the  defend- 
ant was  to  receive  was  an  entire  sum  for  the  performance  of 
the  contract,  and  that  the  payments  made  were  merely  ad- 
vances on  account  of  it,  and  that  on  his  failure  to  perform 
the  contract,  there  was  a  failure  of  consideration  which  gave 
the  plaintiff  a  right  to  sue  for  money  had  and  received,  and 
that  the  like  failure  of  consideration  on  the  other  side  gave 
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the  defendant  a  right  to  sue  on  an  implied  assumpsit  for  work 
done  and  materials  found. 

The  thirty-eight  dollars  due  from  the  defendant  to  th& 
plaintiff  cannot  be  recovered  in  this  action.  The  report  and 
the  pleadings  show  that  the  suit  was  brought  under  an"  as- 
signment for  the  benefit  of  the  insurers,  to  recover  damages 
for  a  breach  of  the  contract  for  the  erection  of  the  building, 
and  not  to  recover  the  value  of  the  shingles  or  weights  carried 
away  from  the  ruins. 

According  to  the  terms  of  the  re'port,  the  ruling  being 
wrong,  such  order  may  be  made  as  this  court  shall  direct.  A 
majority  of  the  court  are  of  opinion  that  the  verdict  should  be 
set  aside,  and  the  defendant  be  given  leave  to  file  a  declara- 
tion in  set-off,  if  he  is  so  advised,  on  such  terms  as  the  supe- 
rior court  deems  reasonable. 

Verdict  set  aside. 

Contract  —  Part  Performanck  or  —  Complete  Performance  Ren- 
dered Impossible  —  Liability  under.  — Under  a  contract  to  erect  an  ad- 
dition to  a  building  for  a  fixed  sum,  there  can  be  no  recovery  where  a 
complete  performance  was  prevented  by  a  destruction  of  the  building  by 
fire:  Fildew  v.  Besley,  42  Mich.  100;  36  Am.  Rep.  433,  and  ^|ote;  compare 
Cook  V.  McCahe,  53  Wis.  250;  40  Am.  Rep.  765;  see  note  to  Dewey  v. 
Alpena  etc.  District,  38  Am.  Rep.  208.  Where  the  continued  existence  of 
the  means  of  performance  of  a  contract  is  essential  to  such  performance,  such 
continued  existence  of  the  means  of  performance  is  a  condition,  without 
which,  in  the  absence  of  fault,  there  can  be  no  liability:  Shear  v.  Wright,  60 
Mich.  159;  see  Ciitcliffv.  McAnnally,  88  Ala.  507. 
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[153  Massachusetts,  563.] 

Contract  —  Failure  to  Read.  —  One  who  accepts  a  contract  and  avails 
himself  of  its  provisions  is  bound  by  the  stipulations  and  conditions  ex- 
pressed in  it,  whether  he  reads  them  or  not. 

Carriers  —  Passenger  Contract  Ticket.  —  One  who  accepts  a  passenger 
contract  ticket,  consisting  of  two  large  pages,  signed  by  the  carrier,  and 
with  a  blank  space  for  the  signature  of  the  passenger,  and  which  con- 
tains elaborate  provisions  regarding  the  rights  of  the  passenger  on  the 
voyage,  thereby  assents  to  such  provisions,  and  is  bound  by  them, 
whether  he  reads  them  or  not. 

Carriers  —  Conflict  of  Laws.  — A  Contract  Made  in  England  for  the 
carriage  of  a  passenger  to  the  United  States,  though  regarded  by  the 
laws  of  this  state  as  against  public  policy  and  void,  will  be  enforced 
here,  if  not  illegal  or  immoral.  Hence  one  accepting  %  passenger  ticket 
contract  in  England,  exempting  the  carrier  from  liability  for  loss  result- 
ing from  its  negligence,  cannot  recover  in  this  state  for  a  loss  suffered 
through  such  negligence. 
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Action  upon  contract,  with  a  count  in  tort,  to  recover  for 
the  damages  suffered  by  plaintiff  from  the  loss  of  a  trunk  and 
its  contents  while  on  a  steamship  of  the  defendant  in  which 
the  plaintiff  was  a  passenger.  The  plaintiff  had  accepted 
what  was  known  and  styled  a  "  passenger's  contract  ticket," 
containing  numerous  provisions  respecting  the  rights  of  pas- 
sengers, among  which  was  one  declaring  that  the  carrier  did 
not  hold  itself  liable  for  loss,  detention,  or  damage  of  luggage. 
The  plaintiff  received  this  ticket  without  reading  it,  and  with- 
out his  attention  being  in  any  way  called  to  the  different  pro- 
visions contained  therein.  The  trial  judge  found  that  the 
English  law  permitted  a  contract  exempting  a  carrier  from 
liability  for  loss  resulting  from  its  negligence;  that  the  con- 
tract in  question  was  sufficient  in  terms  to  relieve  the  de- 
fendant from  liability;  but  he  was  of  the  opinion  that  the  law 
of  Massachusetts  governed  the  action,  and  therefore  that  the 
plaintiff  was  entitled  to  recover. 

J.  H.  Appleton,  for  the  plaintiff. 

O.  Putnam  and  T.  Russell^  for  the  defendant. 

Knowlton,  J.  It  is  not  expressly  stated  in  the  report  that 
the  law  of  England  was  put  in  evidence  as  a  fact  in  the  case, 
but  it  seems  to  have  been  assumed  at  the  trial,  if  not  ex- 
pressly agreed,  that  this  law  should  be  considered,  and  the 
argument  before  this  court  has  proceeded  on  the  same  as- 
sumption. It  is  conceded  that  the  presiding  justice  correctly 
found  and  ruled  as  follows:  "  That  the  contract  was  a  British 
contract;  that,  by  the  English  law,  a  carrier  may,  by  contract, 
exempt  himself  from  liability,  even  for  loss  caused  by  his 
negligence;  that  in  this  case,  as  the  carrier  has  so  attempted, 
and  the  terms  are  broad  enough  to  exonerate  him,  the  ques- 
tion remains  of  assent  on  the  part  of  the  plaintiff."  That 
part  of  his  ruling  which  is  called  in  question  by  the  defend- 
ant is  as  follows:  "  This  has  been  decided  in  Massachusetts 
to  be  a  question  of  evidence,  in  which  the  lex  fori  is  to  govern; 
that  although  it  has  been  decided  that  the  law  conclusively 
presumes  that  a  consignor  knows  and  assents  to  the  terms  of 
a  bill  of  lading  or  a  shipping  receipt  which  he  takes  without 
dissent,  yet  a  passenger  ticket,  even  though  it  be  called  a 
'contract  ticket,'  does  not  stand  on  the  same  footing;  that  in 
this  case  assent  is  not  a  conclusion  of  law,  and  is  not  proved 
as  a  matter  of  fact." 
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The  principal  question  before  us  is,  whether  the  plaintiff^ 
by  reason  of  his  acceptance  and  use  of  his  ticket,  shall  be 
conclusively  held  to  have  assented  to  its  terms.  It  has  often 
been  decided  that  one  who  accepts  a  contract,  and  proceeds 
to  avail  himself  of  its  provisions,  is  bound  by  the  stipulations 
and  conditions  expressed  in  it,  whether  he  reads  them  or  not: 
Rice  V.  Dwight  Mfg.  Co.,  2  Cush.  80;  Grace  v.  Adams,  100 
JsJfTBB.  505;  97  Am.  Dec.  117;  1  Am.  Rep.  131;  Hoadley  v. 
Noi-thern  Transp.  Co.,  115  Mass.  304;  15  Am.  Rep.  106;  Mon- 
itor etc.  Ins.  Co.  V.  Buffum,  115  Mass.  843;  Germania  Ins.  Co. 
V.  Memphis  etc.  R.  R.  Co.,  72  N.  Y.  90;  28  Am.  Rep.  113.  This 
rule  is  as  applicable  to  contracts  for  the  carriage  of  persons 
or  property  as  to  contracts  of  any  other  kind:  Grace  v.  Adams^ 
100  Mass.  505;  97  Am.  Dec.  117;  1  Am.  Rep.  131;  Boston  etc. 
R.  R.  Co.  V.  Chipman,  146  Mass.  107;  4  Am.  St.  Rep.  293; 
Parker  v.  South  Eastern  R'y  Co.,  L.  R.  2  C.  P.  D.  416,  428j 
Harris  v.  Great  Western  R'y  Co.,  L.  R.  1  Q.  B.  D.  515;  York 
Co.  V.  Central  Railroad,  3  Wall.  107;  Hill  v.  Syracuse  etc.  R.  R. 
Co.,  73  N.  Y.  351;  29  Am.  Rep.  163.  The  cases  in  which  it 
is  held  that  one  who  receives  a  ticket  that  appears  to  be  a 
mere  check,  showing  the  points  between  which  he  is  entitled 
to  be  carried,  and  that  contains  conditions  on  its  back  which 
he  does  not  read,  is  not  bound  by  such  conditions,  do  not  fall 
within  this  rule:  Brown  v.  Eastern  R.  R.  Co.,  11  Cush.  97; 
Malone  v.  Boston  etc.  R,  R.  Corp.,  12  Gray,  388;  74  Am.  Dec. 
598;  Henderson  v.  Stevenson,  L.  R.  2  H.  L.  S.  470;  Quimhy  v. 
Vanderbilt,  17  N.  Y.  306;  72  Am.  Dec.  469;  Railway  Co.  v. 
Stevens,  95  U.  S.  655.  Such  a  ticket  does  not  purport  to  be  a 
contract  which  expressly  states  the  rights  of  the  parties,  but 
only  a  check  to  indicate  the  route  over  which  the  passenger 
is  to  be  carried,  and  he  is  not  expected  to  examine  it  to  see 
whether  it  contains  any  unusual  stipulations.  The  precise 
question  in  the  present  case  is,  whether  the  "contract  ticket'* 
was  of  such  a  kind  that  the  passenger  taking  it  should  have 
understood  that  it  was  a  contract  containing  stipulations 
which  would  determine  the  rights  of  the  parties  in  reference 
to  his  carriage.  If  so,  he  would  be  expected  to  read  it,  and  if 
he  failed  to  do  so,  he  is  bound  by  its  stipulations.  It  covered 
with  print  and  writing  the  greater  part  of  two  large  quarto 
pages,  and  bore  the  signature  of  the  defendant  company 
affixed  by  its  agent,  with  a  blank  space  for  the  signature  of 
the  passenger.  The  fact  that  it  was  not  signed  by  the  plain- 
tiff is  immaterial:  Quimhy  v.  Boston  etc.  R.  R.  Co.,  150  Mass. 
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365,  and  cases  there  cited.  It  contained  elaborate  provisions 
in  regard  to  the  rights  of  the  passenger  on  the  voyage,  and 
even  went  into  such  detail  as  to  give  the  bill  of  fare  for  each 
meal  in  the  day  for  every  day  of  the  week.  No  one  who  could 
read  could  glance  at  it  without  seeing  that  it  undertook  ex- 
pressly to  prescribe  the  particulars  which  should  govern  the 
conduct  of  the  parties  until  the  passenger  reached  the  port  of 
destination.  In  that  particular,  it  was  entirely  unlike  the 
pasteboard  tickets  which  are  commonly  sold  to  passengers  on 
railroads.  In  reference  to  this  question,  the  same  rules  of 
law  apply  to  a  contract  to  carry  a  passenger  as  to  a  contract 
for  the  transportation  of  goods.  There  is  no  reason  why  a 
consignor  who  is  bound  by  the  provisions  of  a  bill  of  lading, 
which  he  accepts  without  reading,  should  not  be  equally 
bound  by  the  terms  of  a  contract  in  similar  form  to  receive 
and  transport  him  as  a  passenger.  In  Henderson  v.  Stevenson, 
L.  R.  2  H.  L.  S.  470,  the  ticket  was  for  transportation  a  short 
distance,  from  Dublin  to  Whitehaven,  and  the  passenger  was 
held  not  bound  to  read  the  notice  on  the  back,  because  it  did 
not  purport  to  be  a  contract,  but  a  mere  check,  given  as  evi- 
dence of  his  right  to  carriage.  In  later  English  cases  it  is 
said  that  this  decision  went  to  the  extreme  limit  of  the  law, 
and  it  has  repeatedly  been  distinguished  from  cases  where  the 
ticket  was  in  a  different  form:  Parker  v.  South  Eastern  R'y 
Co.,  L.  R.  2  C.  P.  D.  416,  428;  Burlce  v.  Soiith  Eastern  R'y 
Co.,  L.  R.  5  C.  P.  D.  1;  Harris  v.  Great  Western  R'y  Co., 
L.  R.  1  Q.  B.  D.  515.  The  passenger  in  the  last-mentioned 
case  had  a  coupon  ticket,  and  it  was  held  that  he  was  bound 
to  know  what  was  printed  as  a  part  of  the  ticket.  Steers  v. 
Liverpool  etc.  Steamship  Co.,  57  N.  Y,  1,  15  Am.  Rep.  453,  is 
in  its  essential  facts  almost  identical  with  the  case  at  bar,  and 
it  was  held  that  the  passenger  was  bound  by  the  conditions 
printed  on  the  ticket.  In  Quimhy  v.  Boston  etc.  R.  R.  Co.,  150 
Mass.  365,  the  same  principle  was  applied  to  the  case  of  a 
passenger  traveling  on  a  free  pass,  and  no  sound  distinction 
can  be  made  between  that  case  and  the  case  at  bar. 

We  are  of  opinion  that  the  ticket  delivered  to  the  plaintiff 
purported  to  be  a  contract,  and  that  the  defendant  corpora- 
tion had  a  right  to  assume  that  he  assented  to  its  provisions. 
All  these  provisions  are  equally  binding  on  him  as  if  he  had 
read  them. 

The  contract  being  valid  in  England,  where  it  was  made, 
and  the  plaintiff's  acceptance  of  it,  under  the  circumstances, 
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'being  equivalent  to  an  express  assent  to  it,  and  it  not  being 
dllegal  or  immoral,  it  will  be  enforced  here,  notwithstanding 
4hat  a  similar  contract  made  in  Massachusetts  would  be  held 
•void,  as  against  public  policy:  Greenwood  v.  Curtis,  6  Mass. 
■358;  4  Am.  Dec.  145;  Forepaugh  v.  Delaware  etc.  R.  R.  Co.,  128 
Pa.  St.  217;  15  Am.  St.  Rep.  672,  and  cases  cited;  In  re  Mis- 
souri Steamship  Co.,  L.  R.  42  Ch.  Div.  321,  326,  327;  Liverpool 
*tc.  Steam'Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397. 
Judgment  for  the  defendant. 

•Carriers  —  Contracts  —  Binding  Effect  of  Stipttlations  iw. — In  an 

■motion  against  a  carrier  for  loss  of  goods,  the  plaintiff  cannot,  in  the  absence 
of  fraud,  show  that  he  did  not  read  the  stipulations  in  the  bill  of  lading: 
Grace  v.  Adams,  100  Mass.  505;  97  Am.  Dec.  117,  and  note;  for,  in  the  ab- 
sence of  fraud,  the  presumption  is,  that  stipulations  limiting  the  common- 
law  liability  of  a  carrier,  contained  in  the  contract,  are  known  to  the  party 

•accepting  it:  Steers  v.  Liverpool  etc.  S.  S.  Co.,  57  N.  Y.  1;  15  Am.  Rep.  453; 

Jifulligan  v.  Illinoia  C.  B'y  Co.,  36  Iowa,  181;  14  Am.  Rep.  514.  But  a  pas- 
aenger  is  not  presumed  to  know,  and  is  not  bound  by,  a  printed  stipulation 
in  his  ticket  limiting  the  weight  and  value  of  his  baggage,  unless  he  has 
actual  notice  thereof  when  the  ticket  was  purchased:  Rawson  v.  Pennsylvania 
R.  R.  Co.,  48  N.  Y.  212;  8  Am.  Rep.  543;  nor  is  he  bound  by  stipulations 

;ln  a  ticket  printed  in  a  language  of  which  he  is  wholly  ignorant,  unless  the 
same  was  fully  explained  to  him:  Camden  etc.  R.  R.  (X  v.  Baldauf,  16 
Pa.  St.  67;  55  Am.  Dec.  481.     In  BetJiea  v.  North  Eastern  R.  R.  Co.,  26  S.  C. 

"91,  the  court  decided  that  a  purchaser  of  a  railroad  ticket,  having  signed  his 
name  to  a  contract  printed  thereon,  must  be  presumed,  in  the  absence  of 
fraud  or  mistake,  to  have  read  the  contract,  and  to  have  assented  to  its  stip- 

enlations. 

Conflict  of  Laws — Contracts  —  Enforcement  of.  — A  contract  may  be 

-enforced,  if  valid  under  the  laws  of  the  state  where  it  was  made,  although  it 
•would  have  been  void  if  made  in  the  state  in  which  the  action  is  brought: 
Dugan  v.  Lewis,  79  Tex.  246;  23  Am.  St.  Rep.  332;  Brovm  v.  Browning,  15 
R.  I.  422;  2  Am.  St.  Rep.  908;  unless  it  is  clearly  contrary  to  good  morals, 
or  repugnant  to  the  policy  or  positive  statutes  of  the  jurisdiction  in  which 

it  is  sought  to  be  enforced:  Sondheim  v.  Gilbert,  117  Ind.  71;  10  Am.  St.  Rep. 

:23;  compare  Birdseye  v.  Underhill,  82  Ga.  142;  14  Am.  St.  Rep.  142.    Courts 

^will  enforce  contracts  valid  by  the  laws  of  the  country  or  state  wherein  they 
were  made:  Gross  v.  Jordan,  83  Me.  380;  Dike  v.  E7-ie  R'y  Co.,  45  N.  Y.  113; 

'6  Am.  Rep.  43;  unless  they  are  injurious  to  the  citizens  of  the  state  or  coun- 

■.try  wherein  the  remedy  is  sought:  Forepaugh  v.  Delaware  etc.  R.  R.  Co.,  128 
Pa.  St.  217;  15  Am.  St.  Rep.  672. 
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Bates  v.  Railway  Company. 

[90  Tennessee,  36.] 

TuBN-TABLK,  RAILWAY  Company's  Duty  AS  TO  FASTENING.  — In  an  action 
against  a  railway  company  to  recover  damages  for  injuries  received  by 
a  boy  nine  years  old  while  endeavoring  to  leap  upon  a  revolving  turn- 
table maintained  by  the  company  in  a  place  away  from  the  public  road, 
but  frequented  by  boys  and  others  for  recreation  and  sport,  in  which 
the  declaration  alleges  that  the  defendant  was  negligent  in  maintaining 
the  turn-table  exposed  and  uninclosed,  and  without  any  secure  lock  or 
fastening,  and  in  which  the  proof  shows  that  the  turn-table  was  fastened 
by  a  sliding  wooden  bolt  which  passed  in  a  slot  under  the  cross-ties, 
and  could  not  be  moved  without  withdrawing  this  piece  of  timber,  and 
that  this  bolt  was  removed  by  one  of  the  plaintifif's  companions,  it  is 
proper  to  charge  the  jury  that  the  defendant  was  not  required  to  so 
fasten  or  secure  the  turn-table  that  boys  like  the  plaintiflF  could  not  dis- 
place such  fastening  and  put  the  table  in  motion,  and  that  the  defendant 
was  not  required  to  fasten  the  turn-table  any  more  securely  than  neces- 
sary to  keep  it  securely  in  place.  And  Jhe  court  should  not  qualify 
these  instructions  by  charging  the  jury  that  in  deciding  whether  the 
defendant  was  negligent  or  not,  they  might,  among  other  things,  con- 
sider the  amount  of  force  or  strength  required  to  unfasten  the  turn- 
table. 

CoNFLiCTiNo  Instructions  to  Jury,  Giving  or,  Ground  for  Reversal. 
—  The  giving  to  a  jury  of  an  instruction  in  irreconcilable  conflict  with 
another  instruction  previously  given  confuses  the  minds  of  the  jury, 
and  is  a  good  ground  for  reversal. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

Pitts  and  Meeks,  for  Bates. 

Roy  Fitzpatrick  and  Charles  D.  Porter,  for  the  Railway  Cony- 
pany. 
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J.  M.  Dickinson,  J.  This  suit  was  brought  by  Bates,  as 
next  friend  of  his  son,  who,  at  the  age  of  nine,  was  injured 
upon  defendant's  turn-table. 

The  proof  shows  that  the  turn-table  was  situated  near  the 
town  of  Centreville,  away  from  the  public  road,  but  near  a 
place  frequented  by  boys  and  others  for  recreation  and  sport. 

The  accident  occurred  on  Sunday,  when  no  one  in  the  em- 
ploy of  defendant  was  on  duty.  The  turn-table  was  fastened 
by  a  sliding  wooden  bolt,  which  passed  in  a  slot  under  the 
cross-ties,  and  could  not  be  moved  without  this  piece  of  tim- 
ber being  withdrawn.  One  of  Bates's  companions  removed 
this  bolt,  and  while  the  table  was  being  revolved  — it  requir- 
ing the  united  efforts  of  three  or  four  of  the  boys  —  Bates^ 
having  said  he  was  going  to  get  on  it  or  die  as  it  came  around, 
made  an  effort  to  do  so  and  slipped.  His  leg  was  caught  be- 
tween the  end  of  the  table  and  the  track,  and  was  crushed, 
necessitating  amputation. 

The  declaration  charges  defendant  with  negligence  in 
maintaining  the  turn-table  "exposed  and  uninclosed,  and 
without  any  secure  lock  or  fastening." 

If  defendant's  negligence  in  any  other  Ptepect  caused  the 
injury,  it  could  not  be  looked  to  by  the  jury,  inasmuch  as  the 
plaintiff  has  founded  his  action  alone  on  the  alleged  negli- 
gence in  having  the  turn-table  exposed,  unguarded,  unin- 
closed, and  without  any  secure  lock  or  fastening. 

On  a  previous  trial  there  was  a  reversal,  because  the  circuit 
judge  refused  to  charge,  —  1.  That  the  defendant  was  not  re- 
quired to  so  fasten  or  secure  the  turn-table  that  the  boys  like 
the  injured  boy  could  not  displace  such  fastening  and  put  the 
table  in  motion;  2.  That  the  defendant  was  not  required  to 
fasten  the  turn-table  any  more  securely  than  necessary  to 
keep  it  securely  in  place. 

There  was  a  new  trial  resulting  in  a  verdict  against  de- 
fendant. 

Several  errors  are  assigned.  The  writer  is  of  the  opinion 
that  the  entire  assignment  of  errors  is  fatally  defective,  in 
that  it  does  not  comply  with  rule  29  of  this  court,  and  that 
the  judgment  should  be  affirmed,  but  the  other  members  of 
the  court  hold  that  they  arc  sufficient. 

Only  the  second  and  sixth  grounds  will  be  noticed.  The 
second  ground  is,  that  the  judge  charged  that  the  jury,  in  de- 
ciding whether  the  defendant  was  negligent,  might,  among 
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other  things,  consider  "the  amount  of  force  or  strength  re- 
quired to  unfasten  "  the  turn-table. 

In  a  subsequent  part  of  his  charge,  he  gave  the  jury  the 
instructions  approved  by  this  court,  as  above  set  out.  These 
instructions  should  have  eliminated  from  the  case  the  question 
of  the  amount  of  force  or  strength  required  to  unfasten  the- 
turn-table,  as  an  element  of  negligence. 

If  the  fastening  was  sufficient,  if  undisturbed,  to  hold  th» 
turn-table  securely  in  place,  the  fact  that  it  could  be  unfas- 
tened by  a  great  or  slight  exertion  of  strength  directed 
immediately  to  that  purpose  could  not  properly  be  considered 
as  an  evidence  of  negligence  on  the  part  of  defendant.  And 
yet  the  judge  expressly  instructed  the  jury  that  it  might  be 
looked  to  for  this  purpose.  This  error  cannot  be  assumed  ta 
have  been  corrected  by  the  subsequent  part  of  the  charge,  and 
it  is  impossible  to  judge  how  far  the  jury  may  have  been 
influenced  by  it. 

Under  the  charge  as  given,  the  jury  might  infer  negligence 
if  they  found  the  fastening  sufficient  to  hold  the  turn-table 
securely  in  place;  and,  in  addition,  that  boys  like  the  injured 
boy  could,  by  slight  or  even  great  exertion,  remove  it. 

The  sixth  assignment  of  error  is,  that  the  judge,  while  giv- 
ing the  instructions  approved  by  this  court,  as  above  set  out, 
improperly  qualified  them.  He  charged  as  follows:  "  If  the 
turn-table  of  defendant  was  reasonably  safe,  located  as  it  was 
and  fastened  as  it  was,  it  would  be  sufficient,  and  defendant 
would  not  be  liable;  but  if  it  was  not  reasonably  safe,  fastened 
as  it  was,  under  all  the  circumstances  surrounding,  it  would 
not  limit  or  lessen  the  liability  of  the  company  to  show  that 
other  turn-tables  belonging  to  the  same  company  or  to  other 
railroad  companies  were  fastened  or  secured  in  the  same  man- 
ner, nor  that  this  was  the  customary  mode  of  fastening  turn- 
tables; but  this  is  a  circumstance  proper  to  be  looked  to  by 
you  in  determining  the  question  of  whether  or  not  this  rail- 
road company  exercised  ordinary  care  under  the  circumstances 
of  this  case,  the  question  in  this  case  being,  whether  this  par- 
ticular turn-table  was  reasonably  safe  under  the  circum- 
stances. The  defendant  was  not  required,  under  the  law,  to 
60  fasten  or  secure  the  turn-table  that  boys  like  the  plaintiff 
could  not  displace  such  fastenings  and  set  the  table  in  motion. 
On  the  contrary,  defendant  was  only  required  to  so  fasten  it 
as  to  keep  it  securely  in  its  place.  Yet,  if  the  jury  find  from 
the  evidence,  notwithstanding  the  turn-table  was  not  required 
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•to  be  so  fastened  as  above  stated,  that  defendant,  its  agents  or 
employees,  could,  by  the  exercise  of  ordinary  prudence  and 
■care,  have  avoided  or  prevented  the  injury  to  plaintiff,  then 
■they  should  find  for  the  plaintiff,  unless,  as  before  stated  and 
explained  in  this  charge,  plaintiff's  injury  was  brought  about 
by  his  own  negligence,  in  which  event  he  could  not  recover. 
What  would  J)e  the  exercise  of  ordinary  prudence  and  care  on 
the  part  of  defendant,  its  agents  and  employees,  would  be  the 
care  and  prudence  which  men  ordinarily  and  generally  use 
under  similar  circumstances." 

This  is  confusing,  even  upon  the  closest  study  and  analy- 
sis, and  just  what  direction  it  gave  the  minds  of  a  jury  it  is 
■difiBcult  to  conceive. 

The  charge  used  on  the  former  trial  —  which  was  framed 
upon  a  conception  of  the  law  not  harmonious  with  the  in- 
structions approved  by  this  court  —  was  repeated  on  the 
second  trial,  with  these  instructions  interpolated  with  an 
added  qualification.  The  result  is  inharmonious,  and  the 
oharge  is  conflicting.  The  jury  is  first  instructed  to  ascer- 
tain whether  or  not  the  turn-table,  ^s  it  was  fastened,  was 
reasonably  safe  under  all  the  circumstances.  This  mani- 
festly directed  the  inquiry  as  to  the  safety  of  the  fastening  as 
against  interference  by  boys.  He  had  previously,  in  direct- 
ing the  minds  of  the  jury  to  a  consideration  of  all  the  cir- 
cumstances, told  them  to  look  to  the  attractiveness  of  the 
turn-table  as  a  plaything,  and  the  strength  necessary  to  re- 
move the  fastening.  Under  this  part  of  the  charge,  the  jury 
could  find  defendant  guilty  of  negligence,  if  the  turn-table 
was  so  fastened  that  boys  like  those  in  question  could  open 
it.  Then  follows  the  instruction  that  the  fact  that  the  boys 
could  displace  the  fastening  was  not  sufficient  to  convict  de- 
fendant of  negligence,  and  then  the  principle  that  defendant 
was  only  required  to  fasten  it  so  as  to  keep  it  securely  in  its 
place. 

This  is  in  irreconcilable  conflict  with  the  prior  instruction, 
permitting  them  to  find  negligence  if  the  fastening  was  not 
secure  against  interference  by  such  boys.  A  fastening  de- 
signed to  prevent  the  tampering  of  persons  has  a  wholly 
different  purpose  from  one  made  to  hold  parts  of  machinery 
in  place  under  the  influence  of  natural  causes  and  the  opera- 
lions  for  which  it  was  constructed.  Then  follows  the  qual. 
ification  that,  notwithstanding  what  the  court  has  already 
charged,  the  jury  may   find   for   plaintiff,  if  the   evidence 
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shows  that  defendant  could,  by  ordinary  care,  have  pre- 
vented the  injury,  although  the  turn-table  was  not  required 
to  be  fastened  bo  that  boys  like  the  plaintiff  could  not  set  it 
in  motion. 

The  question  under  immediate  consideration  was  the  al- 
leged negligence  in  respect  of  the  fastening.  This  qualifica- 
tion upon  the  instructions  approved  by  this  court,  introduced 
and  emphasized  by  a  disjunctive,  was  tantamount  to  saying 
that  having  a  fastening  that  such  boys  could  undo  was  not 
of  itself  negligence;  but  if  such  was  the  case,  and  the  dam- 
ages incident  to  such  interference  by  the  boys  could,  by  ordi- 
nary care,  have  been  provided  against  by  defendant,  it  would 
be  negligent  for  it  not  to  do  so.  This  might  justify  the  jury 
in  finding  that  while  it  was  not  negligent  in  defendant  to 
have  a  fastening  that  such  boys  could  remove,  it  would  be 
negligent  for  not  making  it  more  diflScult  of  removal  than  it 
was,  or  for  not  having  a  watchman  to  guard  against  such  in- 
terference. 

These  or  any  similar  conclusions  would  be  directly  antag- 
onistic to  the  principle  already  declared  by  this  court,  that 
defendant  was  only  bound  to  have  a  fastening  adapted  to 
securely  hold  the  turn-table  in  place.  The  minds  of  the  jury 
were,  by  the  qualification  stated,  drawn  away  from  this  in- 
struction. 

For  the  errors  indicated,  the  cause  will  be  reversed  and  re- 
manded.   

Railroads  —  Dangerous  Appliances  on  Premises  —  Duty  to  Chil- 
dren. —  A  railroad  company  is  not  required  to  make  ita  premises  a  safe 
play-ground  for  children;  but  when  it  has  thereon  dangerous  machinery, 
attractive  and  alluring  to  them,  and  in  such  position  that  they  can  reach  it, 
the  company  must  use  ordinary  and  reasonable  care  to  protect  them:  HeaS' 
ley  V.  Winona  etc.  R.  R.  Co.,  46  Minn.  233;  24  Am.  St.  Rep.  220,  and  note. 
See  extended  note  to  Westbrook  v.  Mobile  etc,  R.  R.  Co.,  14  Am.  St.  Rep. 
595.  See  Weaterjield  v.  Levis,  43  La.  Ann.  63;  Barrett  v.  Southern  Pacific 
Co.,  91  Cal.  296;  ante,  p.  186. 

Appeal  and  Error — C!onflictino  Instructions  —  Grounds  for  Re- 
versal. —  Where  the  statute  of  limitations  is  pleaded,  conflicting  instruc- 
tions as  to  the  time  when  it  commenced  to  run  are  grounds  for  rereraaU 
Haight  v.  Vallet,  89  Cal.  245;  23  Am.  St.  Rep.  465. 


•670  Railway  Company  v.  Mossman.  [Tenn. 

Railway  Company  v.  Mossman. 

[90  Tennessee,  157.] 

iRailwat  Embankment,  Liability  for  so  Constructing,  as  to  Injurs 
Adjoining  Lands.  —  A  railway  company  which  constructs  upon  its 
right  of  way  an  embankment  without  culverts,  in  such  a  manner  as  to 
cause  surface  water  to  back  upon  and  injure  adjoining  lands,  is  liable  to 
th«  owner  of  the  lands  for  the  injury  thereto. 

(Easement  to  Flow  Back-water  upon  Lands  Acquired  bt  Mainte- 
nance OF  Embankment  for  Twenty  Years.  —  A  servitude  of  drain- 
age or  flowage  of  water  over  adjacent  lower  lands  may  be  lost  by 
abandonment,  and  the  servient  estate  may  acquire  a  counter-easement 
to  flow  back-water  upon  the  lands  of  the  dominant  estate  by  the  erection 
and  maintenance  of  an  embankment  impeding  the  natural  drainage  over 
the  lower  lands,  and  backing  such  surface  water  upon  the  higher 
lands;  and  where  a  railway  company  has,  under  claim  of  right,  for  a 
period  of  twenty  years,  maintained  such  an  embankment  continuously, 
without  interruption,  by  suit  or  otherwise,  no  action  can  be  main- 
tained against  it  by  the  owner  of  such  higher  lauds. 

The  opinion  states  the  case. 

McCorry  and  Bond,  and  Sideeney  and  Ward,  for  the  Rail- 
way Company. 

Lamb  and  Farabaugh,  for  Mossman. 

LuBTON,  J.  Mossman  owns  a  body  of  land  adjoining  the 
right  of  way  of  plaintiff  in  error.  His  lands  lie  upon  a 
•slightly  higher  level  than  the  company's  right  of  way  or  the 
lands  upon  the  opposite  side  of  the  railroad.  There  is  evi- 
dence showing  that,  but  for  the  embankment  constructed  and 
maintained  by  the  railway  company,  waters  falling  upon 
Mossraan's  land  as  rain  or  snow,  or  flowing  upon  his  lands 
from  those  at  a  still  higher  level,  would  naturally  run  off 
across  the  railway,  and  thence  upon  lower  lands  beyond,  and 
finally  to  a  small  branch.  By  the  construction  of  this  rail- 
way embankment,  and  its  maintenance  without  culverts  or 
other  means  for  the  passage  of  water,  surface  water  has  been 
backed  back  upon  his  lands,  where  it  accumulates  in  low 
spots,  and  stands,  making  his  land  swampy,  and  in  part  un- 
fit for  agricultural  use.  This  embankment  was  constructed 
some  thirty  years  before  this  suit  was  brought,  and  during 
all  this  time  the  right  of  flowage  claimed  by  Mossman  has 
been  impeded,  and  surface  water  backed  upon  his  lands. 

The  rule  that  lands  lying  at  a  lower  level  are  burdened 
with  the  servitude  of  receiving  all  waters  which  naturally 
^ow  down  to  them  from  lands  adjoining  and  upon  a  higher 
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level  has,  in  this  state,  been  adopted  and  applied  not  only  to 
living  streams,  springs,  etc.,  but  also  to  surface  water  and 
waters  falling  as  rain  or  snow  upon  such  higher  lands:  Louis- 
ville etc.  R.  R.  Co.  V.  Hays,  11  Lea,  382;  47  Am.  Rep.  291. 

So  it  has  been  held  that  it  is  the  duty  of  a  railway  com- 
pany to  provide  culverts  or  other  means  for  the  safe  passage 
of  accumulated  surface  water,  and  that  they  are  liable  for 
damages  resulting  from  injuries  to  adjacent  lands  by  waters 
backed  upon  such  lands  for  want  of  proper  provision  for  the 
escape  of  such  water  through  the  railway  embankment:  Car- 
riger  v.  East  Tennessee  etc,  R.  R.  Co.,  7  Lea,  388. 

This  liability  is  but  a  consequence  of  the  recognized  right 
of  the  dominant  estate  to  a  servitude  of  drainage  or  flowage 
over  adjacent  lower  lands.  The  only  question  open,  in  view 
of  these  decisions,  is  as  to  whether  the  dominant  estate  may 
Jose  this  easement  by  the  maintenance  of  artificial  embank- 
ments upon  the  lands  of  the  servient  estate  for  a  period  of 
time  sufficient  to  presume  a  grant  or  conveyance  of  the  ease- 
ment once  existing.  We  tliink  that  this  sort  of  a  servitude 
may  be  lost  by  abandonment,  and  that  the  servient  estate 
may  acquire  a  counter-easement  to  flow  back-water  upon  the 
lands  of  the  dominant  estate  by  the  erection  and  maintenance 
of  an  embankment  impeding  the  natural  drainage  over  the 
lower  lands,  and  backing  such  surface  water  upon  the  higher 
lands. 

The  period  within  which,  by  prescription,  an  easement  may 
be  acquired  or  a  servitude  imposed  has  been  settled  as  twenty 
years.  If  this  embankment  has  been  continuously  main- 
tained for  a  period  of  twenty  years  without  interruption,  by 
€uit  or  otherwise,  and  during  all  this  time  surface  water,  which 
would,  by  nature,  flow  upon  the  lands  of  the  railway  com- 
pany, has  been  prevented  from  flowing,  and  has  been  backed 
up  on  the  higher  lands,  then  there  arises  a  presumption  that 
the  right  to  flowage  upon  the  lower  lands  has  been,  by  grant, 
surrendered,  and  that  the  lower  lands  have,  by  grant,  secured 
the  right  to  accumulate  surface  water  upon  the  lands  lying 
adjacent  and  subject  to  such  an  easement:  Wood  on  Nui- 
eances,  sees.  353,  354. 

There  is  nothing  decided  in  the  case  of  Louisville  etc.  R.  R. 
Co.  V.  Hays,  11  Lea,  882,  47  Am.  Rep.  291,  in  conflict  with 
this  view.  In  that  case  there  had  been  a  recognition  of  the 
duty  of  providing  for  the  drainage  of  adjacent  lands  aff'ected 
by  the  company's  embankment.     The  suit  was  for  neglect  to 
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keep  open  a  ditch,  constructed  and  kept  open  for  years  for 
that  purpose.  This  was  a  recognition  of  a  servitude  in  favor 
of  the  estate  upon  a  higher  level.  Here  this  servitude  haa 
been  repudiated  for  thirty  years,  and  an  embankment  main- 
tained operating  to  keep  surface  water  off  of  the  right  of  way 
afid  backing  it  upon  the  dominant  estate.  There  is  no  rea- 
son for  taking  this  case  out  of  the  general  principles  applicable 
to  other  easements  and  servitudes  lost  and  acquired  by  pre- 
scription. 

There  is  no  evidence  to  support  the  judgment  in  favor  of 
Mossraan.  Judgment  here  for  the  plaintiff  in  error,  with 
costs.  

BaiLBOADS  —  LlABILITT  FOR  EMBANKMENT  SO  OONSTRUCTTBD  AS  TO  THROW 

Water  upon  Adjoining  Land. — Where  a  railway  embankment  diverts 
water  from  its  natural  course,  and  causes  it  to  flow  over  the  land  of  an  ad« 
joining  owner  and  injure  the  same,  it  will  be  liable  for  such  injury:  Austin 
etc.  R'y  Co.  v.  Anderson,  79  Tex.  427;  23  Am.  St.  Rep.  350,  and  note;  St. 
Louis  etc.  R'y  Co.  v.  Biggs,  52  Ark.  240;  20  Am.  St.  Rep.  174,  and  extended 
note;  Philadelphia  etc.  R.  R.  Co.  v.  Davis,  68,Md.  281;  6  Am.  St.  Rep.  440^ 
and  note;  Noe  v.  Chicago  etc.  R'y  Co.,  76  Iowa,  360.  In  an  action  for  dam- 
ages from  an  overflow  upon  the  lands  of  plaintiff  caused  by  a  railway  track, 
it  is  error  to  admit  evidence  that  after  the  overflow  the  culverts  were  im- 
proved: Oulfetc.  R'y  Co.  v.  McOmoan,  73  Tex.  356. 

Easement  by  Prescription  —  Right  to  Overflow  thk  Land  ot  An- 
other. —  An  easement  may  be  acquired  by  prescription,  by  which  the  water 
collecting  upon  the  lands  of  one  person  must  be  allowed  to  overflow  the  land* 
of  an  adjacent  proprietor:  Oregoi-y  v.  Bush,  64  Mich.  37;  8  Am.  St.  Rep. 
797,  and  note;  Totel  v.  Bonnefoy,  123  111.  653;  5  Am.  St.  Rep.  570,  and 
note;  Mills  v.  Hall,  9  Wend.  315;  24  Am.  Dec.  160;  McOeorge  v.  Hoffman, 
133  Pa.  St.  381.  The  right  to  discharge  water  upon  the  lands  of  another 
cannot  be  acquired  by  twenty  years'  adverse  user  unless  the  use  be  unin- 
terrupted during  the  whole  period:  Chapel  v.  Smith,  80  Mich.  100;  com- 
pare with  this  case  Montgomery  v.  Locke,  72  Cal.  75.  A  land-owner  who 
concentrates  water  and  carries  it  where  it  is  not  accustomed  to  flow  is  liabl* 
for  injury  caused  thereby:   Weddeli  v.  Hupner,  124  Ind.  316. 
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Eailway  Company  v.  Brooks. 

[90  Tennkssek,  161.J 

Garnishee  cannot  Contest  Validity  of  Judgment  on  Which  Garnish- 
ment IS  Based.  — A  garnishee  cannot  contest  for  mere  irregularity  the 
validity  of  the  judgment  upon  which  the  garnishment  is  based.  The 
judgment  debtor  alone  can  question  the  validity  of  such  judgment,  on 
the  ground  that  the  summons  in  the  action  in  which  it  was  rendered 
was  served  by  a  special  officer  who  had  been  appointed  to  make  the  ser- 
vice without  a  proper  aflBdavit  having  been  first  made. 

Judgment  o»  Justice  of  Peace  Ibregulab,  bct  not  Void,  when. — A 
judgment  rendered  by  a  justice  of  the  peace  upon  service  of  summons 
made  by  a  special  officer  appointed  upon  an  affidavit,  which  failed  to 
show  that  "the  business  was  urgent,"  is  not  void,  but  merely  irregular. 

Void  Conditional  Judgment  against  Garnishee  not  Cured  by  Service 
OF  Scire  Facias.  —  A  conditional  judgment  rendered  against  a  gar- 
nishee, without  appearance  by,  or  service  of  written  notice  upon,  him,  is 
void,  and  the  subsequent  issuance  and  service  of  a  scire  facias  will  not 
cure  that  defect,  but  tlie  final  judgment  will  also  be  void,  although  the 
garnishee  failed  to  defend  the  scire  facias. 

Petition  ior  certiorari  and  supersedeas.  The  opinion  atatea 
the  case. 

Barr  and  Jones^  for  the  Railway  Company. 

No  counsel  for  Brooks. 

Caldwell,  J.  This  proceeding  was  commenced  in  the 
circuit  court  of  Obion  County  by  petition  for  certiorari  and 
supersedeas  to  quash  an  execution  issued  by  a  justice  of  the 
peace  against  petitioner  as  garnishee. 

The  petition,  being  heard  in  connection  with  the  magis- 
trate's papers,  was  dismissed,  on  motion  of  the  defendant,  for 
want  of  merits  on  its  face.  Tiiere  is  an  appeal  in  error  from 
that  action  of  the  circuit  judge. 

Petitioner  alleged  the  rendition  of  a  judgment  in  favor  of 
Brooks  against  Dill,  and  thereafter  certain  attempted  garnish- 
ment proceedings  against  it  as  a  debtor  of  Dill;  that  under 
these  proceedings  a  conditional  judgment  was  rendered  by 
the  magistrate  against  petitioner  in  favor  of  Brooks  for  the 
amount  of  his  debt  against  Dill;  and  that  thereafter  a  final 
judgment  was  rendered  on  the  conditional  judgment  against 
petitioner,  from  which  final  judgment  the  execution  com- 
plained of  was  issued  and  placed  in  the  hands  of  an  officer 
for  collection. 

Petitioner  then  impeached  the  execution  against  it  as  in- 
valid, for  two  reasons:  1.  That  the  judgment  against  Dill,  on 

which    the    garnishment    proceedings    were   predicated,  waa 
Am.  St.  Kkp.,  Vol.  XXV.  —43 
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void;  2.  That  no  written  notice  of  garnishment  was  served  on 
'  petitioner,  or  any  one  representing  it. 

These  reasons  will  be  considered  separately,  in  the  order 
named. 

1.  The  allegation  against  the  original  judgment  is,  that  it 
was  bad  becapse  rendered  on  a  summons  served  by  a  special 
oflScer,  who  had  been  appointed  to  make  the  service  without 
a  proper  affidavit  having  first  been  made,  the  affidavit  failing 
to  state  that  "  the  business  was  urgent."  This  is  a  question 
which  could  have  been  made  by  Dill,  the  defendant,  alone. 
The  petitioner,  a  garnishee,  cannot  contest  the  validity  of  the 
judgment  on  which  the  garnishment  is  based:  Cowan  v. 
Lowry,  7  Lea,  620. 

The  same  conclusion  follows,  by  analogy,  from  that  line  of 
cases  in  which  it  is  decided  that  only  the  judgment  debtor, 
and^not  a  garnishee,  can  complain  of  the  fact  that  execution 
against  the  former  was  issued  within  the  time  allowed  by 
statute  for  an  appeal,  and  on  insufficient  affidavit:  See  Cowan 
v.  Lowry,  7  Lea,  625;  Miller  v.  CBawAon,  4  Lea,  398;  Car- 
penter V.  Bank,  1  Lea,  202;  Stanley  v.  Nelson,  4  Humph.  484. 

Moreover,  the  matter  complained  of  was  but  an  irregularity, 
and  did  not  render  the  judgment  void. 

2.  The  petitioner  alleges,  in  substance,  and  the  return  of  the 
officer  shows,  that  there  was  no  written  notice  to  the  peti- 
tioner, as  garnishee  or  otherwise,  and  that  the  only  notice  it 
had  was  given  by  the  officer's  reading  to  petitioner's  agent  an 
execution  in  the  case  of  Brooks  against  Dill,  and  at  the  same 
time  verbally  telling  him  to  appear  and  answer,  etc. 

This  was  clearly  not  sufficient  notification,  and  petitioner 
was,  by  the  law,  allowed  to  ignore  it  utterly,  as  it  seems  to 
have  done,  with  impunity.  The  statute  requires  written  no- 
tice, and  there  is  no  other  means  by  which  a  person  may  be 
lawfully  summoned  and  required  to  answer  as  garnishee: 
See  Code,  sees.  3800,  4220;  History  of  Lawsuit,  Martin's  ed., 
sec.  346;  Railroad  Co.  v.  Todd,  11  Heisk,  549. 

The  written  notice  is  the  original  process  by  which  the 
garnishee  is  brought  before  the  court,  and  the  only  authority 
which  the  officer  or  judgment  creditor  has  for  demanding  his 
appearance  and  a  disclosure  of  his  financial  and  property  re- 
lation to  the  judgment  debtor.  Hence  a  judgment  witliout 
service  of  written  notice  is  a  nullity,  unless  notice  be  waived, 
and  the  burden  of  showing  a  waiver  is  on  the  garnishment 
creditor,  — the  one  claiming  the  benefit  of  it. 
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Any  defect  in  garnishment  proceedings  may  be  waived  as 
defects  ia  other  legal  proceeding  may  be  waived:  Hearn  v. 
Crutcher,  4  Yerg.  461;  Moody  v.  AlteVy  12  Heisk.  142;  Miller 
V.  O^Bannon,  4  Lea,  403.  In  this  case  there  is  nothing  even 
indicating  a  waiver. 

There  was  no  appearance  by  the  garnishee,  or  any  one  for  it. 
Failing  to  appear,  conditional  judgment  was  entered  against 
it  for  the  amount  of  the  plaintiff's  debt,  and  scire  facias  was 
issued  commanding  it  to  show  cause  why  judgment  final 
should  not  be  rendered;  and  upon  its  failure  then  to  appear, 
the  conditional  judgment  was  made  final,  and  execution 
awarded.  These  proceedings  by  the  magistrate  seem  to  have 
been  regular  and  according  to  the  statute  (Code,  sees.  3804, 
4227-4229),  with  the  important  exception  that  there  was  no 
service  of  written  notice  in  the  first  instance.  Because  of 
that  vital  omission  all  that  followed  was  a  nullity.  The 
issuance  and  service  of  the  scire  facias  did  not  cure  that  de- 
fect, or  have  any  effect  upon  it;  nor  did  the  failure  of  the 
petitioner  to  defend  the  scire  facias  change  the  case  already 
made.  That  process  did  not  take  the  place  of  the  requisite 
garnishment  notice,  which  is  the  original  process  in  garnish- 
ment proceedings;  but  it  is  the  regular  writ  to  be  resorted  to 
under  the  statute,  when  a  garnishee,  duly  served  with  written 
notice  originally,  fails  to  appear,  and  thereby  permits  condi- 
tional judgment  to  go  against  him.  It  is  in  no  sense  a 
substitute  for  the  original  process,  and  may  without  peril  be 
ignored  if  there  was  no  written  notice  in  the  first  instance. 
Both  the  scire  facias  and  the  judgment  thereon,  like  the  con- 
ditional judgment  on  which  they  are  based,  are  invalid,  if  in 
fact  there  was  no  original  process,  and  no  appearance  and 
waiver  in  either  instance. 

The  garnishee  may  make  the  same  defense  to  the  scire  fa-- 
cias  that  he  might  have  made  to  the  original  garnishment 
summons:  Hogshead  v.  Caruth,  5  Yerg.  227;  but  he  may  dis- 
regard it  altogether  where  there  was  no  such  summons  in 
writing,  as  in  the  present  case,  and  afterward  supersede  the 
the  execution. 

It  has  been  held  that  service  of  an  attachment  writ  on 
a  party  proceeded  against,  and  attempted  to  be  sued  as  'a 
garnishee,  was  not  sufficient  to  bring  such  party  befere  the 
court,  and  that  the  service  of  written  garnishment  notice 
was  indispensable  to  the  accomplishment  of  such  a  legal  re- 
BXilt:  Railroad  v.  Todd,  11  Heisk.  656. 
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The  law  requiring  written  notice  in  such  a  case  is  the  samo 
as  that  applicable  to  this  case. 
Reverse  and  remand.         

Gaknishment  —  Right  op  Garnishee  to  Attack  Judgment.  —  The 
validity  of  a  judgment  against  the  defendant  cannot  be  assailed  by  the  gar- 
nishee of  the  d^endant  upon  the  ground  that  notice  of  the  action  was  not 
duly  served  upon  the  defendant:  Schneiiman  v.  Noble,  75  Iowa,  120;  9  A.m, 
St.  Rep.  467,  and  note.  See  note  to  Hanna  v.  Lauring,  13  Am.  Dec.  339,  in 
which  the  defenses  of  a  garnishee  are  discussed.  A  judgment  rendered  ia 
an  attachment  suit  cannot  be  collaterally  attacked,  and  is  conclusive  until 
reversed  or  set  aside  in  a  direct  action:  Axman  v.  Deuker,  45  Kan.  179. 

Justice's  Judgment  Rendered  ■without  Service  of  Process.  — A  judg- 
ment rendered  by  a  justice  of  the  peace  without  service  of  process  upon  the 
defendant,  or  his  appearance,  is  void,  and  may  be  set  aside  by  the  circuit  court 
upon  a  writ  of  certioran:  Railway  Co.  v.  Ryan,  31  W.  Va.  364;  13  Am.  St. 
Rep.  865,  and  note  discussing  the  validity  of  justices'  judgments;  Segar  v. 
Muskegon  etc.  Co.,  81  Mich.  345.  An  irregular  service  of  a  justice's  sum- 
mons, without  a  voluntary  appearance,  will  canse  a  judgment  rendered 
thereon  to  be  set  aside  on  a  writ  of  certiorari:  Letherby  t.  Shaver,  78  Mich* 

6oa 
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[90  Tennessee,  212.] 

Insitranoe  —  False  Statement  concerning  Occupation  of  Premises 
Avoids  Policy.  —  The  holder  of  a  policy  of  insurance  on  a  dwelling- 
house  described  in  the  policy  as  occupied  by  good  tenants  cannot  re- 
cover for  a  loss,  if  such  house  was  in  fact  vacant  when  the  policy  was 
issued.  Such  statement  is  a  warranty;  and  to  entitle  the  insured  to 
recover,  it  must  have  been  true,  although  it  was  made  in  ignorance,  and 
without  any  desire  to  misrepresent  any  of  the  facts. 

Waiver  op  Warranty  of  Occupation  of  Insured  Premises,  What 
Necessary  to  Constitute.  —  If  a  policy  of  insurance  is  void  at  its 
inception  because  it  contains  a  warranty  that  the  premises  insured  were 
occupied,  when  in  fact  they  were  vacant,  a  subsequent  noti-ce  to  the 
insurer  that  they  were  vacant  at  the  time  of  the  giving  of  the  notice 
cannot  give  life  to  the  policy;  and  the  consent  of  the  insurer  to  the  va- 
cancy will  not  constitute  a  waiver  by  him  of  the  forfeiture  caused  by 
the  premises  not  being  occupied  when  the  policy  was  issued,  unless  such 
consent  was  given  with  full  notice  of  all  the  facts. 

Refusal  to  Charge  on  Point  not  Involved  in  Evidence  not  Error. 
—  It  is  not  error  for  the  court  to  refuse  to  charge  the  jury  upon  a  point 
not  involved  in  the  evidence. 

Iksurance  —  Requirement  of  Proofs  of  Loss  not  Waiver  of  Other 
Defenses.  —  An  insurer,  by  requiring  proofs  of  loss  stipulated  for  in 
the  policy,  does  not  waive  his  right  to  set  up  other  defenses,  although 
the  insured  may  have  incurred  expense  in  furnishing  the  required  proofs. 

Action  on  insurance  policy.     The  opinion  states  the  facts. 
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Malone  and  Malone,  for  Boyd. 

M.  B.  Trezevant,  for  the  Insurance  Company. 

LuRTON,  J.  This  is  an  action  at  law  upon  a  policy  of  fire 
insurance.  The  property  insured  is  described  on  the  face  of 
the  policy  as  a  "one-story  frame,  shingle-roof  dwelling-house, 
occupied  by  good  tenants  as  such."  This  policy  was  issued 
March  9,  1888,  and  was  for  two  years. 

On  January  31,  1889,  the  property  was  consumed  by  fire. 
The  insurance  company,  among  other  pleas,  plead  that  the 
premises  were  not  occupied,  either  at  time  of  issuance  of  pol- 
icy or  at  time  of  loss.  There  was  a  judgment  for  the  insurer. 
Errors  are  assigned  upon  the  charge  of  the  court  to  the  jury. 
Among  other  things,  the  court  charged  as  follows:  "The 
statement  in  the  policy  in  this  case,  '  on  the  one-story  frame, 
shingle-roof  dwelling-house,  occupied  by  good  tenants  as 
such,'  is  a  representation  by  the  plaintiff  to  the  defendant 
that  at  the  time  the  policy  was  issued  the  building  was  really 
occupied,  and  the  condition  upon  which  the  contract  of  insur- 
ance was  based;  and  to  entitle  the  plaintiff  to  recover,  it 
must  have  been  true.  Therefore,  if  you  find  that  the  building 
was  vacant,  and  that  the  defendant  was  ignorant  of  that  fact, 
this  avoids  the  policy,  and  your  verdict  should  be  for  defend- 
ant. This  is  the  law,  even  though  the  statement  be  made  in 
ignorance,  and  without  any  desire  to  misrepresent  any  of  the 
facts." 

This  was  a  succinct  statement  of  the  law,  expressed  in  pos- 
itive and  unambiguous  terras. 

The  distinction  between  a  representation  and  a  warranty  in 
a  policy  of  fire  insurance  is  an  important  one,  and  has  led  to 
much  conflict  of  judicial  opinion.  The  definition  by  Mr. 
Arnold,  in  his  work  on  insurance,  of  a  warranty  is,  that  a 
"warranty  is  a  stipulation  inserted  m  writing  on  the  face  of 
the  policy,  on  the  literal  truth  or  fulfillment  of  which  the 
validity  of  the  entire  contract  depends." 

This  definition,  says  Mr.  May,  in  his  valuable  work  on  in- 
surance, has  met  with  general  acceptance.  The  latter  author, 
speaking  of  a  warranty,  says:  "By  a  warranty,  the  insured 
stipulates  for  the  absolute  truth  of  the  statement  made,  and 
the  strict  compliance  with  some  promised  line  of  conduct, 
upon  penalty  of  forfeiture  of  his  right  to  recover  in  case  of 
loss,  should  the  statement  prove  untrue  or  the  course  of  con- 
duct be  unfulfilled."     Again,  he  says:    "A  warranty  is  an 
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agreement  in  the  nature  of  a  condition  precedent,  and,  like 
that,  it  must  be  strictly  complied  with":  May  on  Insurance, 
sec.  156, 

A  warranty  enters  into  and  is  a  part  of  the  contract,  and 
the  materiality  is  not  open  to  discussion.  No  liability  can 
arise,  except  within  the  terms  of  the  contract  of  which  the 
warranty  is  a  part.  On  the  other  hand,  a  mere  representa- 
ti'in  is  in  its  nature  no  part  of  the  contract,  being  a  statement 
incidental  or  collateral  to  the  contract.  Hence,  if  a  represen- 
tation be  concerning  a  matter  immaterial  to  the  risk,  it  does 
not  affect  the  contract:  May  on  Insurance,  sees.  183,  184. 

If,  however,  the  representation  be  of  a  fact  material  to  the 
risk,  and  be  relied  upon  by  the  insurer,  it  is  the  undoubted 
general  rule  that  such  representation,  whether  made  inten- 
tionally  or  through  mistake,  and  in  good  faith,  avoids  the 
policy.  "  It  is  the  fact  that  the  insurer  relies  upon  the  truth 
of  the  representation,  and  not  upon  the  intention,  which  mis- 
leads, whether  fraudulent  or  otherwise,  that  gives  the  right 
to  complain":  May  on  Insurance,  sec.  181. 

In  view  of  the  consequence  resulting  from  the  breach  of  a 
warranty,  however  immaterial,  the  courts  will  not  favor  a 
construction  which  will  convert  that  which  was  incidental  or 
collateral  into  a  warranty.  The  intent  that  the  statement  or 
description  shall  be  a  part  of  the  contract  must  arise  upon  a 
fair  interpretation  and  clear  intent  of  the  words  used.  Whether 
the  statement  constitutes  a  warranty  or  a  representation  is  a 
question  of  law,  and  is  for  the  court.  The  rule  that  any  state- 
ment or  description  on  the  face  of  the  policy  which  relates  to 
the  risk  is  a  warranty  has  been  largely  accepted:  Wall  v.  East 
River  Mut.  Ins.  Co.,  7  N.  Y.  370. 

It  is  enough,  however,  for  the  purposes  of  this  case  to  say 
that  where,  on  the  face  of  the  policy,  the  property  is  described 
as  a  dwelling-house  occupied  by  tenants,  that  such  a  state- 
ment is  a  warranty.  It  is  evident  in  such  case  that  the  prop- 
erty is  insured  as  an  occupied  dwelling,  and  this  fact  becomes 
a  part  of  the  contract.  To  recover,  the  assured  must  bring 
himself  within  the  terms  of  the  contract  upon  which  he  sues: 
Alexander  v.  Germania  Fire  Ins.  Co.,  66  N.  Y.  464;  23  Am. 
Rep.  76. 

The  second  assignment  of  error  is  upon  the  refusal  of  the 
court  to  charge  the  jury,  that  "if  you  find  that  the  house  was 
vacant  at  the  time  the  policy  was  taken  out,  yet  if  you  fur- 
tiier  find  the  fact  to  be,  that  this  vacancy  continued  for  some 
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time,  that  plaintiff  Boyd  notified  the  insurance  company  of 
the  vacancy,  when  the  insurance  company,  through  its  agent 
and  secretary,  said,  '  That  was  all  right,'  or  words  to  that 
effect,  then  this  was  a  waiver  of  the  forfeiture  caused  by  the 
house  not  being  occupied  when  the  policy  was  issued,  and  on 
this  point  your  verdict  should  be  for  the  plaintiff." 

The  request  is  not  explicit.  If  the  notice  to  the  secretary 
of  the  company  was  merely  a  notice  that  at  the  time  of  the 
notice  there  was  a  vacancy,  this  would  not  be  notice  that 
when  issued  the  vacancy  was  then  existing.  The  facts  show 
that  this  house  had  not  been  occupied  for  nearly  a  month 
before  issuance  of  policy,  and  that  it  continued  vacant  until 
burned,  nearly  a  year  afterward.  During  this  time  the  unoc- 
cupied premises  were  used  by  wagoners  and  tramps  as  a  tem- 
porary camping-place.  The  notice  given  the  secretary  was 
not  earlier  than  November.  To  operate  as  an  estoppel,  the 
facts  should  have  been  fully  and  fairly  stated.  If,  with  such 
notice,  the  company  consented  to  the  continuance  of  the  pol- 
icy, or  made  no  objection  when  informed  of  the  facts,  then  it 
might  be  held  as  waiving  all  right  to  afterward  complain  of 
the  non-occupation  of  the  premises  at  the  date  of  issuance  or 
at  date  of  loss. 

This  request  leaves  the  extent  of  the  notice  to  conjecture. 
A  consent  to  a  vacancy  occurring  during  the  life  of  the  policy 
would  not  be  a  waiver  of  a  warranty  that  the  premises  were 
occupied  at  inception  of  contract.  Provision  is  made  in  the 
contract  for  a  vacancy  thus  occurring,  and  the  court  had  al- 
ready charged  concerning  such  a  vacancy  during  life  of  the 
policy,  "that  if  the  defendant  had  notice  of  such  vacancy  of 
the  house  after  it  had  been  insured,  and  assented  to  its  being 
vacant,  this  would  be  such  a  waiver  of  the  forfeiture  clause 
for  vacancy  as  would  entitle  plaintin  to  recover."  Notice  of 
such  a  vacancy  and  consent  thereto  would  only  operate  to 
waive  the  clause  of  the  policy  forfeiting  it  for  a  vacancy  with- 
out consent  during  life  of  the  policy.  This  contract  had 
never  any  validity,  and  life  could  not  be  given  to  it  unless 
the  company,  with  full  notice,  consented  to  its  continuance. 
Good  faith  and  fair  dealing  required  that  all  the  facts  should 
have  been  stated.  If,  however,  this  request  be  regarded  as 
requiring  notice  of  the  non-occupation  at  inception  of  the  con- 
tract, then  it  was  not  error  to  refuse  it,  for  the  evidence  of 
plaintiff  as  to  what  he  said  to  the  secretary  does  not  show 
that  he  informed  him  of  the  non-occupation  at  issuance  of 
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contract.  What  he  said  would  leave  the  impression  that  he 
only  spoke  of  a  vacancy  then  existing,  and  his  anticipation  of 
an  early  occupancy.  It  is  not  error  to  refuse  to  charge  upon 
a  point  not  involved  in  the  evidence. 

The  third  and  last  assignment  is  upon  the  refusal  of  the 
court  to  charge  that  if  after  the  loss  and  knowledge  of 
the  facts  by  the  company  a  negotiation  for  a  settlement  of 
the  loss  was  begun,  "by  which  Boyd  was  required  to  go  to  ex- 
pense and  trouble  in  getting  up  an  estimate  of  his  loss,  or  of 
the  value  of  the  house  destroyed,"  that  this  would  operate  as  a 
waiver  of  the  defenses  heretofore  considered.  It  was  not  error 
to  refuse  this.  The  company  did  not  admit  the  amount  of 
the  loss,  and  claimed  overinsurance  in  addition  to  the  de- 
fenses growing  out  of  breach  of  warranty  of  occupation.  The 
policy  required  that  the  assured  should  furnish  evidence  of 
his  loss,  and  if  required,  plans  and  specifications  of  the  build- 
ing destroyed.  The  requirement  of  such  evidence,  even  if  it 
did  involve  expense,  is  not  a  waiver  of  other  defenses.  The 
cases  of  Insurance  Co.  v.  Norton^  96  U.  S.  234,  and  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  cited  by  counsel  for  appel- 
lant, were  cases  involving  conduct  after  forfeiture,  but  before 
a  loss  had  occurred.  They  do  not  support  the  assignment. 
The  other  cases  cited  are  not  accessible.  It  is  inconceivable, 
though,  that  they  should  be  authority  for  the  position  that  if 
the  insurer  after  a  loss  requires  proof  of  loss,  it  thereby  waives 
all  right  to  set  up  as  a  defense  that  it  is  not  liable  by  reason 
of  the  fact  that  it  never  had  a  valid  contract  at  all.  Waiver 
is  generally  but  another  term  for  estoppel.  There  can  be  no 
estoppel  where  the  assured  has  not  been  misled  to  his  preju- 
dice. This  defense  was  one  to  the  whole  demand.  Its  asser- 
tion might  waive  defects  in  proof,  or  want  of  notice,. but  the 
demand  of  estimates  of  loss  in  no  way  misled  plaintiff,  for 
he  knew  that  not  only  was  all  liability  denied,  but  that  if  any 
existed,  the  amount  of  his  demand  was  contested. 

The  judgment  must  be  afiirmed. 

Insurance  —  Misrepresentations  —  Effect  op.  —  Where  a  policy  of  in- 
Buraace  recites  that  the  building  insured  is  occupied  for  stores  below,  such 
recital  is  an  express  warranty,  which,  if  false  at  the  time  of  issuing  the  policy, 
will  operate  to  avoid  it:  Stout  v.  City  etc.  Ins.  Co.,  79  Am.  Dec,  539,  aud  note; 
Alexander  v.  Oermania  Ins.  Co.,  66  N.  Y.  464;  23  Am.  Rep.  76,  and  note. 
Where  any  of  the  material  representations  in  a  policy  of  fire  insurance  are 
false,  they  will  operate  to  avoid  the  policy:  Rankin  v.  Amazon  Ins.  Co.,  89 
Cal.  203;  23  Am.  St.  Rep.  460.  Warranties  by  an  applicant  for  insurance 
will  be  strictly  applied,  and  misstatements  therein  made  innocently  by  mis- 
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take  or  inadvertence  are  fatal  to  the  contract,  but  they  will  be  strictly  ap. 
plied  to  the  undertaking  of  the  party  making  it:  Equitable  etc.  Ins.  Co.  v. 
Hazeltoood,  76  Tex.  338;  16  Am.  St.  Rep,  893.  Where  an  insured  makes  a 
statement  and  declares  it  true,  not  knowing  it  to  be  true,  he  is,  if  it  is  false, 
guilty  of  a  misrepresentation  which  will  avoid  his  policy:  Glarh  v.  Union 
Mat.  Ins.  Co.,  40  N.  H.  333;  77  Am.  Dec.  721,  and  extended  note.  In  order 
to  avoid  the  policy,  the  misstatement  must  be  an  intentional  one:  National 
Bank  v.  Union  Ins.  Co.,  88  Cal.  497. 

Insurance  —  Warranty  —  Waiver,  What  Constitutes.  —  To  consti- 
tute a  waiver  which  will  prevent  the  insurer  from  relying  upon  the  terms  of 
the  policy,  there  must  be  some  act  which  amounts  to  an  estoppel:  Weidert  v. 
State  Ins.  Co.,  19  Or.  261;  20  Am.  St.  Rep.  809,  and  note;  Weed  v.  London 
etc  Ins.  Co.,  116  N.  Y.  107;  Richards  v.  Continental  Ins.  Co.,  83  Mich.  508. 


Katzenbbrger  V.  Lawo. 

[90  Trnnbssbe,  235.] 

Railway  Company  Running  Oars  in  City  Streets  Bound  to  Observb 
Statutory  Precautions.  —  A  railway  company  operating  its  trains 
over  tracks  lawfully  laid  in  the  streets  of  a  city  must  comply  with  the 
statutory  precautions  for  the  prevention  of  accidents  required  to  be  ob« 
served  by  railroads. 

Railways  —  Dummy  Line  is  Railroad.  — A  dummy  line  over  which  cars 
carrying  passengers  exclusively  are  draw^n  by  small  steam-engines 
called  dummies  is  a  railroad  within  the  meaning  of  the  statute  pre- 
scribing  the  precautions  to  be  observed  by  railroads. 

Municipal  Ordinance  in  Conflict  .with  General  Law  of  State  is 
Nullity.  —  A  municipal  ordinance  which  conflicts  with  the  general  law 
of  the  state  is  a  nullity  and  of  no  authority.  And  M^ere  a  general  state 
law  requires  railroad  companies  to  blow  a  whistle  when  a  person  or  an- 
imal appears  on  the  road,  such  companies  are  not  excused  from  the  per- 
formance of  this  statutory  duty  within  the  boundary  of  a  municipality 
whose  ordinance  makes  the  blowing  of  such  whistle  a  misdemeanor. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

Oantt  and  Paterson,  for  Katzenberger. 

T.  W.  and  R.  G.  Brown,  and  Bolton  Smith,  for  Lawo. 

LuRToN,  J.  By  a  collision  on  one  of  the  streets  of  Memphis 
between  a  wagon  driven  by  Lawo  and  a  dummy  train  of  street- 
cars, he  sustained  such  bodily  injuries  as  have  resulted  in  a 
judgment  for  three  thousand  dollars  against  plaintiff  in  error, 
who,  as  receiver,  was  operating  the  railway  at  the  time. 

The  circuit  judge  charged  the  jury  that  the  statutory  pre- 
cautious required  to  be  observed  by  railroads,  and  contained 
in  subsection  4  of  section  1 1 66,  Code  of  Tennessee,  applied  to  the 
movement  of  all  railway  trains  upon  the  streets  of  Memphis 
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and  that  a  dummy  line  was  a  railroad  within  the  meaning  of 

this  provision. 

Each  of  these  propositions  has  been  assigned  as  error. 

Counsel  have  urged  very  forcefully  that  when,  by  legisla- 
tive and  munieipal  consent,  a  railway  has  been  laid  longitu- 
dinally upon  the  streets  of  a  city,  that  it  is  not  practical  to 
observe  the  requirements  of  the  statute  in  reference  to  stop- 
ping the  train  whenever  any  person,  animal,  or  other  obstruc- 
tion appears  upon  the  road;  that  under  such  circumstances  a 
railway  is  lawfully  upon  the  street,  and  that  to  construe  the 
statute  as  applicable  when  thus  upon  the  streets  will  prevent 
the  movement  of  trains,  inasmuch  as  at  all  times  persons  and 
animals  or  other  obstructions  will  be  upon  the  road  and  within 
observation  of  the  lookout  upon  the  locomotive. 

The  statute  was  enacted  for  the  purpose  of  preventing  ac- 
cidents. It  prescribes  precautions  which,  so  far  as  they  relate 
to  the  duty  of  watching  the  track,  and  the  duty  of  avoiding 
collision  with  persons  or  animals  on  the  track,  are  identical 
with  the  common-law  duty  of  diligence:  Patton  v.  Railway  Co., 
89  Tenn.  370;  Railroad  v.  Pratt,  85  Tenn.  13. 

If  these  precautions  are  observed,  the  statute  relieves  the 
company  of  responsibility.  If  it  fails  to  observe  them,  the 
statute  imposes  liability.  All  other  questions  out  of  the  way, 
the  rule  would  be  the  same,  regardless  of  the  statute.  With 
respect  to  the  burden  of  proof,  and  the  effect  of  contributory 
negligence,  the  statute  changes  the  rule  of  the  common  law. 

If  there  be  any  strength  in  this  argument,  it  would  practi- 
cally repeal  the  statute;  for  the  same  difficulty  in  literally 
observing  it  will  be  found  to  exist  between  country  stations, 
the  track  in  the  daytime  being  very  generally  used  as  a  walk- 
way. Practically,  it  is  unnecessary  to  stop  the  train  when 
an  object  appears  on  the  track,  save  in  a  very  few  instances. 
The  statute  only  requires  it  when  necessary,  and  experience 
demonstrates  that  this  necessity  seldom  arises.  The  track  is 
generally  cleared  by  signals,  and  no  liability  arises  from  fail- 
ure to  stop,  unless  such  failure  has  resulted  in  an  accident. 
What  the  common  law  would  impose  as  ordinary  care  when 
necessary  to  avoid  injury  to  the  property  of  another,  or  an 
accident  to  a  person  upon  the  track,  is  not  so  difficult  of  ac- 
complishment when  embodied  in  legislation  as  to  authorize  a 
construction  suspending  it  when  the  necessity  for  its  observ- 
ance is  most  necessary. 

When  a  railroad  is  longitudinally  upon  the  streets  of  a  city. 
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the  danger  of  accidents  is  obviously  increased.  Under  such 
circumstances  there  should  be  a  corresponding  increase  of 
diligence.  The  railway  is  upon  the  street  of  its  own  volition. 
The  economical  acquisition  of  the  right  of  way  has  been  re- 
garded as  of  greater  benefit  than  the  dangers  incident  to  a 
road  so  placed.  But  the  use  of  the  street  by  the  railway  is 
not  exclusive.  The  public  have  equal  rights.  To  say  that 
under  such  circumstances  the  statute  should  be  held  inoper- 
ative, would  be  to  say  that  the  legislature  intended  that  it 
should  not  apply  just  where  the  probability  of  accident  is 
greatest.  It  will  doubtless  be  found  necessary,  where  a  road 
is  upon  the  street  of  a  city,  to  so  regulate  the  speed  that  the 
train  can  be  stopped  within  a  short  distance  in  case  of  neces- 
sity. 

A  train  pulled  by  a  small  engine  called  a  dummy,  although 
exclusively  engaged  in  carrying  passengers,  is  a  railroad 
within  the  meaning  of  the  statute  prescribing  precautions  to 
be  observed  by  railroads.  The  evil  intended  to  be  remedied 
pertains  as  much  to  this  sort  of  railway  as  to  the  ordinary 
railroad  of  commerce.  In  the  case  of  Street  Wy  Co.  v.  Doyle, 
88  Tenn.  747,  17  Am.  St.  Rep.  933,  we  had  occasion  to  con- 
eider  the  resemblance  and  difference  between  the  dummy 
line  and  the  commercial  railway.  For  the  reasons  there 
stated,  we  think  the  statutory  precautions  against  railroad 
accidents  apply  to  dummy  lines,  whether  run  within  or  with- 
out the  limits  of  a  municipality. 

The  third  assignment  of  error  is  for  the  refusal  of  the  court 
to  charge  the  jury  that,  under  the  ordinances  of  the  city  of 
Memphis,  the  blowing  of  a  whistle  by  a  railway  engine  was  a 
misdemeanor,  and  that  therefore  the  statutory  precaution  of 
blowing  the  whistle  when  a  person  or  animal  appeared  on 
the  road  need  not  be  observed  within  the  city  limits.  There 
was  no  error  in  this.  By  the  act  creating  the  present  govern- 
ment in  force  in  the  city  of  Memphis,  power  was  given  the 
municipality  "to  permit  and  regulate  the  laying  of  railroad 
tracks  of  iron,  and  the  passage  of  railroad  cars  through  the  tax- 
ing district,  and  to  remove  such  railroad  track  if  it  obstructs 
travel,  or  does  not  conform  to  the  laws  of  the  taxing  district; 
and  to  make  all  suitable  and  proper  regulations  in  regard  to 
the  use  of  the  streets  for  street-cars,  and  to  regulate  the  run- 
ning of  the  same  so  as  to  prevent  injury  or  inconvenience  to 
the  public"  :  Acts  1879,  c.  84,  p.  100. 

Under  this   authority  the   municipality  has   enacted   a» 
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ordinance  regulating  the  running  of  trains  through  the  city, 
it  seems  wise  and  salutary  in  the  main.  Among  other  things 
prohibited  is  the  blowing  of  the  steam-whistle.  In  place  of 
this  the  bell  is  required  to  be  rung,  and  watchmen  are  required 
to  be  stationed  at  street  crossings.  The  ordinances  of  this 
municipality  are  of  no  authority  where  they  conflict  with  the 
general  law  of  the  state.  So  far  as  this  ordinance  conflicts 
with  the  Code,  section  1166,  prescribing  precautions  against 
accidents,  this  ordinance  is  a  nullity. 

The  authority  given  in  the  act  creating  the  taxing  district, 
and  which  we  have  quoted,  gives  no  authority  to  suspend, 
alter,  or  change  the  general  statutes  of  the  state  regulating 
the  running  of  railroad  trains.  To  support  the  contention  of 
counsel  as  to  this  last  request,  we  have  been  referred  to  Pat- 
terson on  Railway  Accident  Law.  This  author  does  say,  con- 
cerning statutory  signals,  that  "of  course  the  railway  may 
excuse  its  non-performance  of  the  statutory  duty  by  showing 
that  the  duty  was,  on  the  particular  occasion,  omitted  within 
the  boundary  of  a  municipality  whose  ordinances,  lawfully 
enacted,  forbade  the  giving  of  signals  within  its  limits ": 
Sec.  163. 

The  author  cites  the  case  of  Pennsylvania  Co.  v.  Hensil, 
70  Ind.  569;  36  Am.  Rep.  188.  This  case  seems  to  support 
the  text.  But  on  looking  to  the  Code  of  Indiana,  regulating 
the  giving  of  signals  at  road  crossings,  it  is  found  that  the 
act  provides  "  that  nothing  therein  contained  shall  be  so  con- 
strued as  to  interfere  with  any  ordinance  or  by-law  that  has 
been  or  may  be  passed  by  any  city  or  town  regulating  the 
management  or  running  of  engines  or  trains  within  such  city 
or  town  "  :  Code  of  Indiana,  1881,  sec.  2178. 

We  have  no  such  exception  made  in  our  statute.  The 
other  request  refused  had  been  substantially  given,  and  the 
fifth  assignment  is  overruled. 

Judgment  afiirmed. 

Railroads  —  Violation  of  Ordinance  as  Evidence  of  Neoligence.  — 
In  an  action  to  recover  for  injuries  by  being  struck  by  a  train  running 
through  the  streets  of  a  city,  proof  that  it  was  running  at  a  rate  of  speed 
prohibited  by  municipal  ordinance  is  evidence  of  negligence:  McMarsJiallv. 
■Chkaijo  etc.  B'y  Co.,  80  Iowa,  757;  20  Am.  St.  Rep.  445.  It  is  negligence 
per  se  for  a  cable-railway  company  to  run  its  cars  through  the  streets  of  a 
city  at  a  rate  of  speed  prohibited  by  ordinance:  Weber  v.  Kansas  City  etc. 
H'y  Co.,  100  Mo.  194;  18  Am.  St.  Rep.  541,  and  note. 

Railroads  —  Street-railroads  —  What  are. — A  railroad  constructed 
by  public  authority  upon  the  streets  of  a  city  and  propelled  by  a  steam 
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dummy-engine  ia  a  street-railroad:  Street  Railway  Co.  v.  Doyle,  88  Teno, 
747;  17  Am.  St.  Rep.  933,  and  note. 

Mttnicipal  Coepobations  —  Ordinances.  — An  ordinance  not  authorized 
under  a  general  authority  to  pass  ordinances,  and  in  conflict  with  the  8ame» 
is  void:  State  v.  Webber,  107  N.  C.  962;  22  Am.  St.  Rep.  920.  The  ordi- 
nances of  a  municipal  corporation  must  not  be  inconsistent  with  the  laws  of 
the  state:  Anderson  v.  Wellington,  40  Kan.  173;  10  Am.  St.  Rep.  175,  and 
note.  A  municipal  ordinance  discriminating  against  non-residents  is  uncon- 
stitutional and  void:  State  v.  Orange,  50  N.  J.  L.  389;  Feaheimtr  r.  Louisville, 
84  Ky.  306. 


Insurance  Company  v.  Bennett. 

[90  Tennbsske,  '266.] 

LiM  Insubanob  —  Presumption  against  Suicide  and  Mubdbe  in  Cabw 
ov  Violent  Death  op  Insured.  —  In  an  action  on  a  policy  of  life  insur- 
ance, where  the  violent  death  of  the  insured  is  proved,  but  there  is  no 
direct  proof  of  the  manner  of  his  death,  the  presumption  of  law  is, 
that  he  did  not  commit  suicide,  and  was  not  murdered;  but  either  of 
these  presumptions  may  be  overcome  by  facts  and  circumstances  whiob 
establish  the  contrary. 

Evidence  to  be  Considered  in  Determining  What  Facts  abb  Peoven. 
—  In  determining  what  facts  are  proved  in  a  case,  the  jury  should  care- 
fully consider  all  the  evidence  given,  with  all  the  circumstances  of  th» 
subject-matter  of  the  inquiry  as  detailed  by  the  witnesses. 

Life  Insurance  Policy  —  Clause  in,  Requiring  Direct  and  Positivb 
Proof  of  Cause  of  Death,  how  Construed.  — In  construing  a  clause 
in  a  policy  of  life  insurance  which  provides  that  "the  insurance  shall 
not  be  held  to  extend  to  any  cause  of  death,  the  nature,  cause,  or  man- 
ner of  which  is  unknown  or  incapable  of  direct  and  positive  proof,"  th© 
court  may,  in  a  case  where  there  is  circumstantial,  but  no  direct,  evi- 
dence of  the  manner  of  the  death  of  the  insured,  charge  the  jury  that 
they  may  find  any  fact  proven  which  may  rightfully  and  reasonably  be 
inferred  from  the  evidence. 

LiFB  Insurance  Policy —  "Accidental  Means"  of  Death  within  Mean* 
ING  OF  Clause  in.  —  Where  a  policy  of  life  insurance  does  not  contain 
a  provision  in  terms  against  a  claim  uhder  the  policy  if  the  death  was 
caused  by  intentional  injury  inflicted  by  the  insured  or  any  other  per- 
son, but  contains  merely  a  provision  that  the  policy  only  covers  in- 
juries effected  through  "accidental  means,"  an  injury  not  anticipated, 
and  not  naturally  to  be  expected,  by  the  insured,  though  intentionally 
inflicted  by  another,  is  an  accidental  injury  within  the  meaning  of  the 
contract. 

Ijfe  Insurance  Policy,  Clause  in.  Exempting  from  Liability  if  In- 
sured Killed  in  Quarrel,  how  Construed.  —  A  clause  in  a  policy 
of  life  insurance  providing  that  "if  death  occurs  from  assault  pro- 
voked by  quarreling,  no  recovery  can  be  had,"  must  have  a  reasonable 
construction,  and  the  death  of  the  insured  cannot  be  regarded  as  coming 
within  its  meaning,  unless  it  occurred  as  the  result  of  a  quarrel  provoked 
by  himself,  and  of  so  serious  a  nature  that  he  might  reasonably  have 
expected  that  anger  would  be  thereby  aroused,  and  injury  inflicted.    It 
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is  not  every  frivolous  controversy  that  ia  a  quarrel  witbin  the  meaning 
of  such  a  clause. 
Lira  Insuranck  Policy,  Clause  in,  Exempting  from  Liabilitt  por  In- 
jury FROM  Unlawful  Act,  how  Construed.  —  A  provision  in  a  pol- 
icy of  life  insurance  exempting  the  insurer  from  liability  for  injuries  to 
the  insured  while  engaged  in  or  in  consequence  of  some  unlawful  act 
does  not  extend  to  exempt  the  insurer  from  liability  because  of  the  in- 
fraction of  law  by  the  insured,  when  the  act  has  no  connection  with  the 
injury,  or  when  the  act  is  in  violation  of  some  obligation  of  morality  or 
rule  of  policy  not  recognized  or  adopted  aa  law.  Living  in  fornication 
is  not  an  unlawful  act,  unless  it  is  accompanied  with  circumstances  of 
notoriety  or  publicity;  and  the  fact  that  the  insured  was  so  living  at 
the  time  of  his  death  does  not  exempt  the  insurer  from  liability  under 
this  clause. 

Action  on  a  policy  of  life  insurance.  The  opinion  states 
the  case. 

Taylor  and  Carroll,  for  the  Insurance  Company, 

L.  and  E.  Lehman,  for  Bennett. 

Snodgrass,  J.  Action  on  accident  insurance  policy  for 
five  thousand  dollars  issued  by  plaintiff  in  error  on  life  of 
A.  Bennett;  trial  before  a  jury;  verdict  and  judgment  in 
favor  of  plaintiff  for  amount  of  policy  and  interest;  appeal 
and  assignment  of  errors  by  defendant. 

Bennett  was  found  dead  in  a  house  on  Causey  Street, 
Memphis,  Tennessee,  about  ten  o'clock,  a.  m.,  on  March  31, 
1886.  He  had  been  dead  apparently  about  a  half-hour,  the 
body  being  still  warm.  The  house  contained  three  rooms, — 
the  front,  a  bedroom;  the  middle,  a  dining-room;  and  a 
back  room,  applied  to  no  special  purpose  so  far  as  the  evi- 
dence discloses,  but  having  a  place  of  exit,  a  door,  opening 
into  a  back  yard  and  by  an  alley.  Entering  the  dining-room 
from  the  front,  the  door  was  on  the  left  side  of  the  room,  and 
it  was  in  line  with  and  directly  opposite  the  door  between 
that  and  the  back  room  and  the  back  door  mentioned. 

Bennett  was  found  lying  between  the  two  doors  in  the  back 
room,  dead,  with  a  pistol-shot  through  his  heart.  Neither  his 
flesh  nor  clothing  was  powder-burned.  His  hat  and  umbrella 
were  lying  near  him. 

In  the  dining-room  opposite,  mortally  wounded,  and  speech- 
less it  would  seem  from  absence  of  any  effort  to  prove  that 
she  ever  spoke  after  found,  was  a  woman  known  as  Ida  Ben- 
nett, with  whom  Bennett  is  shown  to  have  had  illicit  relations, 
and  who  had  been  occupying  the  house.  Her  flesh  and  cloth- 
ing were  powder-burned,  and  she  had  a  pistol-shot  wound  in 
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the  right  side,  of  which  she  subsequently  died.  Near  her, 
toward  the  front  of  the  house  (she  lying  rather  across  the 
space  between  the  two  doors  of  the  difting-room),  was  found 
a  six-shooting  pistol,  but  whether  loaded  or  unloaded  does  not 
appear,  nor  does  it  appear  whether  the  wounds  made  in  the 
two  bodies  were  made  by  this,  or  even  of  a  pistol  carrying 
the  same  sized  ball. 

In  relation  to  Bennett's  connection  with  the  woman,  and 
the  house  in  which  both  were  found  dead  and  wounded,  it 
was  shown  that  he  had  some  time  before  met  her  at  a  house 
of  ill- fame;  that  she  subsequently  became  his  mistress,  and 
lived  with  him  as  such,  —  whether  this  was  open  and  notorious 
does  not  appear;  that  the  day  before  the  killing,  Bennett,  who 
had  been  away  from  the  city  for  some  time,  returned  to  it, 
and  asked  a  friend  how  this  woman  had  been  conducting  her- 
self while  he  was  away,  and  whether  she  had  been  true  to 
him,  expressing  himself  as  tired  of  her  and  intending  to 
break  up  his  relations  with  her,  and  saying  that  when  she 
went  home  next  summer  to  see  her  people  that  she  should 
remain  there,  and  that  would  be  the  end  of  their  relations; 
said  he  wanted  to  quit  her  because  his  relations  with  her  were 
bringing  him  into  disrepute,  and  that  when  he  met  his  young 
lady  acquaintances  he  could  not  look  them  in  the  face. 

The  witness  who  gave  this  evidence  testified  that  Bennett 
was  a  peaceable,  quiet,  timid  man,  and  had  a  good  reputa- 
tion for  peace;  that  Bennett  did  not  intimate  that  he  had 
used  any  violence  toward  the  woman,  and  the  witness  stated 
no  fact  or  declaration  from  which  an  intention  to  do  so  could 
be  inferred. 

This,  so  far  as  appears,  was  the  last  time  Bennett  was  seen 
by  any  living  witness  until  he  was  discovered  dead;  and  it  is 
upon  the  facts  and  circumstances  Ihus  stated  that  the  ver- 
dict and  judgment  are  based.  The  objections  to  the  judg- 
ment will  be  considered,  as  near  as  possible,  in  the  order  of 
the  assignment  of  errors. 

The  first  of  this  assignment  is,  that  the  court  erroneously 
charged:  "The  presumption  of  law  is,  that  Bennett  did  not 
commit  suicide,  and  was  not  murdered."  The  court  did  so 
charge,  adding,  however,  that  "  either  of  these  presumptions 
may  be  overcome  by  facts  and  circumstances  which  establish 
the  contrary";  and  elsewhere  saying  to  the  jury:  "In  de- 
termining what  facts  are  proven  in  the  case,  you  should 
carefully  consider  all  the  evidence  given,  with  all  the  cir- 
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cumstances  of  the  subject-matter  of  the  inquiry  as  detailed 
by  the  witnesses." 

The  charge  was  a  c6rrect  statement  of  the  law:  Mallory  v. 
Travelers  Ins.  Co.,  47  N.  Y.  5i;  7  Am.  Rep.  410j  Travelers  Ins* 
Co.  V.  McConkey,  127  U.  S.  661. 

It  is  argued  that  this  application  of  the  law  is  erroneous, 
because  deceased  must  have  either  killed  himself  or  been 
killed  by  the  woman,  in  view  of  the  circumstances  detailed. 
But  this  does  not  follow.  Both  may  have  been  killed  by  an- 
other or  others.  There  is  a  great  probability  that  one  may 
have  shot  the  other,  and  then  himself  or  herself,  —  the  lat- 
ter is  most  probable,  —  but  there  is  no  presumption  of  such 
fact,  and  the  presumptions  were  as  stated  by  the  circuit 
judge. 

The  second  error  assigned  is,  that  the  court  charged:  *'  The 
jury  may  find  any  fact  proven  which  may  rightfully  and  rea- 
sonably be  inferred  from  the  evidence." 

The  exception  is  based  upon  a  condition  of  the  policy  that 
"the  insurance  shall  not  be  held  to  extend  to  any  case  of 
death,  the  nature,  cause,  or  manner  of  which  is  unknown,  or 
incapable  of  direct  and  positive  proof." 

But  the  charge  was  not  in  contravention  of  law  nor  of  the 
terms  of  the  contract.  The  requirement  of  direct  and  posi- 
tive proof  of  the  nature,  cause,  or  manner  of  death  did  not 
make  it  necessary  to  establish  the  fact  and  attendant  cir- 
cumstances of  death  by  persons  actually  present  when  the 
insured  received  the  injury  which  caused  his  death.  The 
two  principal  facts  to  be  established  were  external  violence 
and  accidental  means  producing  death.  The  first  was  estab- 
lished when  it  appeared  that  death  ensued  from  a  pistol-shot 
wound  through  the  heart  of  deceased.  The  evidence  on  that 
point  was  direct  and  positive,  as  much  so  as  if  it  had  come 
from  one  who  saw  the  pistol  fired;  and  the  proof  on  this  point 
was  none  the  less  direct  and  positive  because  supplemented 
or  strengthened  by  evidence  of  a  circumstantial  character: 
Travelers  Ins.  Co.  v.  McConhey,  127  U.  S.  631;  or,  we  add,  of 
an  inferential  or  presumptive  character. 

The  question  as  to  "accidental  means"  of  death  necessary 
to  be  shown  will  be  considered  under  the  fifth  assignment  of 
error  in  this  connection,  where  it  most  properly  falls,  and 
which  arises  upon  refusal  of  the  circuit  judge  to  charge,  as 
requested,  that  "if  the  jury  find  from  the  evidence  that  Ben- 
nett died  from  a  pistol-shot  wound,  received  at  the  hands  of  a 
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person  who  intended  to  kill  him,  the  plaintiff  cannot  recover,'*' 
based  upon  a  provision  in  the  policy  that  only  covers  injuries- 
effected  by  external,  violent,  and  accidental  means,  and  argu- 
ment that  if  the  killing  was  intentional  on  the  part  of  the- 
person  shooting  him,  it  was  not  accidental  within  the  mean- 
ing of  the  policy. 

It  may  be  remarked,  in  the  first  place,  that  there  being  no> 
evidence  of  an  intentional  killing,  and  no  presumption  of  it, 
the  court  was  not  required  to  give  this  charge;  but,  passing- 
that,  we  are  of  opinion  that  where,  as  in  this  case,  there  was 
no  provision  in  terms  against  a  claim  under  the  policy  if  the? 
death  was  caused  by  intentional  injury  inflicted  by  the  in- 
sured or  any  other  person  (as  was  the  condition  of  the  policy- 
considered  in  the  McConkey  case  cited,  and  the  Hutchcraft 
case  to  be  cited),  but  merely  a  provision  that  the  policy  only- 
covered  injuries  effected  through  "accidental  means,"  thenb 
an  injury  not  anticipated,  and  not  naturally  to  be  expected 
by  the  insured,  though  intentionally  inflicted  by  another,  is 
an  accidental  injury  within  the  meaning  of  the  contract.  We 
content  ourselves  with  citing  the  authorities  on  this  point 
without  repeating  the  discussion  there  indulged:  1  Am.  &  Eng.. 
Ency.  of  Law,  88,  89,  and  notes;  Supreme  Council  v.  GarriguSy, 
104  Ind.  133;  54  Am.  Rep.  298;  Hutchcraft  v.  Travelers  Ins^ 
Co.,  87  Ky.  300;  12  Am.  St.  Rep.  484. 

There  are  cases  in  which  it  is  assumed  the  contrary  view- 
is  taken;  but,  so  far  as  we  have  found  on  examination,  the 
decisions  are  put  upon  provisions  against  liability  where  in- 
sured is  intentionally  killed  by  another.  They  are  not  ta 
be  extended,  and  are  not  in  conflict  with  those  cited,  which,, 
we  hold,  state  the  true  rule:  See  Am.  Law  Reg.,  Jan.  1889,. 
pp.  42-56. 

These  authorities  and  the  views  announced  on  the  assign- 
ments discussed,  dispose  of  the  fourth  and  sixth  assignments,, 
and  they  need  not  be  further  noticed. 

The  third  assignment  is,  that  the  court  erred  in  charging^ 
that  "if  the  jury  finds  from  the  evidence  that  Bennett  died 
from  a  pistol-shot  wound  received  from  a  pistol  in  the  hands 
of  a  person  who  intended  to  wound  or  kill  hinj,  brought  about 
by  a  quarrel  which  he  provoked,  and  from  which  he  might 
reasonably  expect  bodily  injury,  then  the  plaintifi*  cannot  re- 
cover; and  on  the  other  hand,  if  he  could  not  reasonably  have 
expected  anger  to  be  provoked,  and  injury  therefrom,  then  h» 
can  recover. 

▲k.  St.  £xp..  Vol.  XZV.  —44 
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The  exception  to  this  charge  is,  that  the  "  policy  provides, 
in  distinct  terms,"  that  "if  death  occurs  from  assault  pro- 
voked by  quarreling  no  recovery  can  be  had,"  and  that  the 
<3ircuit  judge  misled  the  jury  by  stating  the  proposition  with 
the  qualification  attached  as  indicated. 

As  to  this,  we  say,  that  inasmuch  as  there  was  no  evidence 
of  any  quarrel,  provoked  by  him  or  unprovoked,  and  none 
from  which  one  may  necessarily  be  inferred,  it  does  not  ap- 
pear that  plaintiff  in  error  was  injured  by  this  charge,  if  erro- 
neous. But  if  the  evidence  that  the  insured  was  tired  of  this 
woman,  and  intended  to  get  rid  of  her,  and  terminate  his  re- 
lations with  her  (an  event  to  have  been  postponed  until  the 
ensuing  summer,  according  to  the  testimony),  in  connection 
with  the  circumstances  and  surroundings  of  the  parties  in  life 
and  death,  be  sufficient  to  justify  the  assumption  that  there 
snight  have  been  a  quarrel  between  them  at  the  time  of  the 
killing,  and  the  charge  therefore  pertinent,  and  if  erroneous, 
and  injurious  to  defendant,  we  may  properly  determine  its 
correctness  or  incorrectness;  and  we  are  of  opinion  that  it 
was  not  erroneous. 

Such  a  provision  must  have  a  reasonable  construction.  It 
fcannot  be  held  to  mean  that  every  frivolous  controversy 
which  might  in  some  sense  be  termed  a  "  quarrel,"  although 
it  was  not  a  dispute  or  quarrel  from  v.'hich  the  insured  might 
reasonably  have  expected  anger  to  be  provoked  or  injury  to 
result,  is  within  the  meaning  of  the  term  used  in  the  policy. 
There  being  no  evidence  of  a  quarrel  in  fact  with  any  one,  and 
the  only  apparent  probability  of  such  a  thing  having  occurred 
being  that  some  dispute,  trivial  or  serious,  with  this  woman 
might  have  happened,  the  circuit  judge  seems  to  have  ad- 
dressed himself  to  this  possibility,  and,  in  substance  and 
effect,  to  have  said:  If  you  believe  deceased  provoked  such  a 
serious  quarrel  with  her  as  that  he  might  reasonably  have 
expected  bodily  injury,  then  plaintiff  cannot  recover;  but  you 
are  not  to  refuse  to  find  in  favor  of  plaintiff  merely  because 
the  woman  may  have  provoked  a  quarrel  with  the  insured 
and  then  killed  him,  or  he  provoked  a  frivolous  or  seemingly 
safe  dispute  with  her,  —  a  quarrel  of  a  nature  in  which  he  could 
not  reasonably  have  expected  anger  to  be  provoked  and  injury 
therefrom,  and  was  killed  by  her,  having  no  reason  to  antici- 
pate violence.  We  think  this  a  sound  construction  of  the 
law  of  the  contract  as  applied  to  the  facts  of  the  case. 

The  seventh  assignment  of  error  is  not  well  taken.     It  is 
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upon  the  refusal  of  the  court  to  charge,  as  requested,  that  "if 
the  jury  finds  that  deceased,  Bennett,  and  the  woman  were 
living  together  in  a  state  of  fornication,  and  that  Bennett  was 
killed  in  consequence  of  and  while  that  relation  continued, 
there  can  be  no  recovery  under  the  policy,  because  the  in- 
surance does  not  extend  to  or  cover  injuries  received  while 
engaged  in  or  in  consequence  of  any  unlawful  act." 

In  this  connection  it  is  averred  in  the  assignment  that  for- 
nication is  an  unlawful  act,  and  the  policy  is  correctly  stated 
to  provide  that  no  recovery  can  be  had  upon  it  when  the 
injury  may  have  happened  while  the  insured  was  engaged  in 
6r  in  consequence  of  some  unlawful  act. 

A  complete  answer  to  this  is,  that  it  states  no  legal  propo- 
sition. Fornication,  or  "living  in  a  state  of  fornication," 
however  immoral  and  wrong,  must  be  accompanied  with 
circumstances  of  notoriety  or  publicity,  to  make  it  an  unlawful 
act.  The  law  takes  no  cognizance  of  the  oflFense  until  it  be- 
comes open  and  notorious  lewdness:  Brooks  v.  State,  2  Yerg. 
482;  State  v.  Moore,  1  Swan,  136;  Mynatt  v.  State,  8  Lea,  47. 

Such  a  cohabitation,  therefore,  only  becomes  a  recognized 
unlawful  act  when  it  is  open  and  notorious,  and  of  this  there 
was  no  assumption  in  the  request  or  proof  in  the  record. 

But  again,  passing  this  question,  if  it  were  true  that  such 
association  per  se  was  an  unlawful  act,  it  would  not  follow 
that  plaintiff  could  not  recover.  In  order  to  defeat  a  recovery 
because  of  such  provision,  there  must  appear  a  connecting 
link  between  the  unlawful  act  and  the  death.  It  is  not  suf- 
ficient that  there  was  an  unlawful  act  committed  by  the  in- 
sured, and  that  death  occurred  during  the  time  he  was  engaged 
in  its  commission.  There  must  be  some  causative  connection 
between  the  act  which  constituted  the  violation  of  the  law  and 
the  death  of  the  insured:  Bloom  v.  Franklin  L.  Ins.  Co.,  97 
Ind.  478;  49  Am.  Rep.  469. 

Illustrating,  it  is  aptly  said  in  the  same  case:  "Suppose  a 
man  violates  the  law  against  profanity  and  is  shot  while  so 
doing,  should  that  absolve  the  company  from  liability?"  And 
see,  to  same  effect,  Bradley  v.  Mutual  B.  L.  Ins.  Co.,  45  N.  Y. 
432;  6  Am.  Rep.  115;  Cluff^.  Mutual  B.  L.  Ins.  Co.,  13  Allen, 
808. 

Numerous  illustrations  of  similar  character  might  be  pre- 
sented in  which  the  act,  however  unlawful,  has  no  relation 
to  the  death  as  its  cause  or  contributing  element,  but  they 
need  not  be  multiplied.     There  is  no  pretense  that  the  death 
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^as  caused  directly  by  any  such  unlawful  act  of  deceased,  or 
resulted  as  a  natural  consequence  thereof.  Nor  does  it  appear 
from  the  evidence  that  he  was  engaged  in  any  act  from  which 
danger,  mucji  less  death,  might  have  been  expected. 

The  provision  of  the  policy  excluding  liability  for  injury 
received  by  the  insured  while  committing  an  unlawful  act 
refers  to  such  injuries  as  may  happen  as  the  necessary  or 
natural  consequences  of  the  act,  —  as  its  probable  and  to  be 
anticipated  consequences;  and  the  reference  to  injuries  re- 
ceived "in  consequence  of  any  unlawful  act"  is  to  those 
injuries  which  arise  out  of  or  flow  naturally  from  the  act  com- 
mitted as  its  effect  or  resulting  consequence.  Attempts  to 
murder  a  particular  individual,  in  which  lawful  resistance  or 
consequent  punishment  may  cause  or  occasion  death;  at- 
tempts to  murder  or  injure  or  rob  the  wife  or  child  or  parent 
of  another,  in  which  injury  might  be  expected  from  defense 
of  that  other;  submitting  to  an  operation  for  abortion;  en- 
gaging in  a  horse-race,  where  horse-racing  is  unlawful,  and 
where  the  injury  results  during  the  race,  or  in  the  effort  to 
stop  one  of  the  horses  in  its  progress,  and  the  like, — are  acts 
falling  within  the  terms  of  the  policy,  and  illustrate  what  is 
meant  by  "  injuries  received  while  insured  is  engaged  in  or  in 
consequence  of  an  unlawful  act":  Cluff  v.  Mutual  B.  L.  Ins. 
Co.,  13  Allen,  308;  Hatch  v.  Mutual  Life  Ins.  Co.,  120  Mass. 
550;  21  Am.  Rep.  541;  Bloom  v.  Franklin  Life  Ins.  Co.,  97 
Ind.  478;  49  Am.  Rep.  469;  Insurance  Co.  v.  Seaver,  19  Wall. 
531. 

The  law,  we  hold,  is  properly  and  well  settled  that  such 
provision  does  not  extend  to  exempt  the  insurer  from  liabil- 
ity because  of  the  infraction  by  the  insured  of  law  when  the 
act  has  no  connection  with  the  injury,  or  when  the  act  is  in 
violation  of  some  obligation  of  morality  or  rule  of  policy  not 
recognized  or  adopted  as  law.  It  has  been  held,  too,  that  the 
unlawful  act  committed  must  be  criminal,  and  not  a  mere 
violation  of  a  civil  right,  or  infraction  of  a  law  not  criminal: 
Adams  v.  Cowles,  95  Mo.  506;  Cluff  v.  Mutual  B.  L.  Ins.  Co., 
13  Allen,  308;  Bradley  v.  Mutual  B.  L.  Ins.  Co.,  45  N.  Y.  432; 
6  Am.  Rep.  115. 

The  contrary  has  been  held  so  far  as  it  relates  to  the  viola- 
tion of  a  positive  rule  of  civil  law,  which  proximately  leads 
to  the  injury,  when  it  is  such  an  act  as  increased  the  risk 
and  naturally  led  to  the  death:  Bloom  v.  Franklin  L.  Ins.  Co., 
97  Ind.  478;  49  Am.  Rep.  469.     But  how  this  is  we  need  not 
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decide.  It  is  sufficient  to  say  the  act  alleged  does  not  fall 
within  the  terms  of  the  policy,  for  reasons  stated. 

The  eighth  and  last  assignment  of  error  embraces  those 
iitated  and  generally  that  the  verdict  is  against  the  evidence 

We  hold  the  contrary,  and  the  judgment  is  affirmed,  with 
cost.  

In  the  case  of  Persona  v.  State,  90  Tenn.  291,  295,  Turney,  C.  J.,  who 
delivered  the  opinion  of  the  court,  citing  the  principal  case,  said:  "  In  civU 
cases,  where  one  has  been  found  dead,  even  with  marks  of  violence,  nothing 
else  appearing,  the  presumption  is,  that  deceased  did  not  commit  suicide,  aa 
also  that  he  or  she  was  not  murdered.'* 

Accident  Insurance  —  Suicide  —  Presumption  against.  —  Where  it 
appears  that  the  death  of  the  assured  was  caused  either  from  accidental 
means  or  suicide,  the  presumption  is  against  suicide:  Mallory  v.  Travelers 
Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410,  and  note;  Dennis  v.  Union  Mut.  etc, 
Ins.  Co.,  84  Cal.  570. 

Accident  Insurance  —  Clause  in  Policy  Requiring  Direct  and  Posi- 
tive Prooe  of  Death  —  Construction  of.  —  A  clause  in  a  policy  of  insur- 
ance requiring  direct  or  positive  proof  that  the  death  of  the  assured  was 
caused  by  external,  violent  means,  and  was  not  the  result  of  design  on  the 
part  of  the  assured  or  any  other  person,  cannot  be  allowed  to  stand  as  a  rule 
of  evidence:  Courts  will  not  permit  such  stipulation  as  would  defeat  the 
ends  to  be  accomplished  by  a  trial:  Utter  v.  Travelers  Ins.  Co.,  65  Mich.  545; 
8  Am.. St.  Rep.  913,  and  note.  See  Richards  v.  Travelers  Ins.  Co.,  89  Cal. 
170;  23  Am.  St.  Rep.  455;  Cohum  v.  Travelers  Ins.  Co.,  145  Mass.  226. 

Accident  Insurance  —  Accidental  Means  of  Death  within  a  Poliot 
of. —  The  word  "accident  "  is  construed  to  include  a  casualty,  or  something 
out  of  the  usual  course  of  events  which  happens  without  any  design  on  the 
part  of  the  person  injured:  Richards  v.  Travelers  Ins.  Co.,  89  Cal.  170;  23 
Am.  St.  Rep.  455,  and  note. 

Accident  Insurance — Clause  in  Policy  Exempting  from  Liability 
POR  Injury  from  Unlawful  Act  —  How  Construed.  —  An  answer  that 
the  assured  was  injured  by  the  intentional  act  of  another  while  in  a  personal 
altercation  states  a  good  defense:  Travelers  Ins.  Co.  v.  McCarthy,  15  Col. 
351;  22  Am.  St.  Rep.  410,  and  note.  See  note  to  Kerr  v.  Minnesota  etc.  Aas'n, 
12  Am.  St.  Rep.  637,  with  cases  collected  on  this  subject. 


Kailway  Company  v.  Wilson. 

[90  Tennessee,  271.] 

Railway  Company  Running  Trains  in  City  Streets  must  Observb 
Statutory  Precautions.  —  A  railway  company  running  its  trains  over 
tracks  laid  in  the  streets  of  a  city  must  observe  the  precautions,  to  pre. 
vent  accidents,  required  by  the  statute, 

Bailway  Company  Running  Train  with  Engine  in  Rear  Liable  fob 
not  Observing  Statutory  Precautions.  —  A  railway  company  that 
runs  its  trains  with  the  engine  in  the  rear,  and  which  cannot,  for  that 
reason,  observe  the  precautions  against  accidents  required  by  the  stat- 
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ute,  is  liable  for  injury  inflicted  by  its  trains  while  being  run  in  that 

manner.     The  statute  contemplates  the  running  of  trains  with  the  en- 
'       gine  in  front,  but  the  company  is  not  relieved  from  its  statutory  liabil. 

ity  by  changing  the  engine  to  the  rear. 
Correct    Judgment    Affirmed,    thouqh   Rendered   on    Insufficient 

Grounds.  —  A  judgment,  if  correct,  will  be  affirmed,  although  it  wa» 

rendered  upon  grounds  that  were  insufficient. 

Action  for  personal  injuries.     The  opinion  states  the  case. 
W.  O.  Weatherford,  for  the  Railway  Company, 
John  H.  WatUns^  for  Wilson. 

Snodgrass,  J.  The  defendant  in  error  recovered  judgment 
against  the  Little  Rock  and  Memphis  Railroad  Company  for 
fifteen  hundred  dollars  damages  for  injuries  sustained  while 
drunk  and  asleep  on  its  track  in  Fulton  Street,  Memphis, 
Tennessee. 

The  accident  occurred  at  a  point  about  thirty  yards  north 
of  Market  Street,  during  the  night  of  October  10,  1889,  and 
while  the  employees  of  the  company  were,  by  means  of  an 
engine  in  the  rear  of  a  train  of  nine  cars,  pushing  the  train 
into  the  company's  yard  south  of  Market  Street.  The  front 
car  of  this  train  ran  over  Wilson,  causing  the  loss  of  one  arm 
and  partial  loss  of  the  other. 

By  consent  of  parties,  a  jury  was  waived,  and  the  case  tried 
by  Hon.  W.  D.  Beard,  sitting  as  special  judge  in  place  of 
Judge  Estes,  who  was  incompetent.  His  finding  of  law  and 
facts,  and  judgment  thereon,  were  reduced  to  writing,  and  so 
given  on  demand  of  parties.  They  are,  in  substance  and 
effect,  that  the  railroad  company  was  guilty  of  negligence, 
which  proximately  caused  the  injury,  in  failing  to  keep  a 
lookout  at  some  place  on  the  front  car  of  the  train,  or  on  the 
ground,  either  in  front  of  the  car  or  on  the  side,  and  so  near 
the  road  that  he  could  command  a  view  of  the  road-bed  in 
front  of  the  moving  train;  that  a  lookout  so  placed  could  have 
discovered  Wilson  in  time  to  have  prevented  the  accident, 
notwithstanding  Wilson's  negligence  in  being  there;  and  so 
the  company  was  responsible  for  failure  to  take  this  precau- 
tion, which  he  held  evidenced  a  lack  of  reasonable  care  and 
prudence. 

The  plaintiff's  negligence  was  considered  in  mitigation  of 
damages,  and  recovery  only  to  amount  stated  was  allowed. 
The  railroad  company  appealed,  and  assigned  errors.  It  is 
not  necessary  to  state  them  in  detail,  because  the  determina- 
tion of  one  question  settles  them  all,  so  far  as  they  relate  to 
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the  judgment  on  the  merits;  but  there  is  a  preliminary  one 
proper  to  be  noticed.  It  is,  that  the  court  erred  in  sustaining 
a  demurrer  to  the  second  plea,  because  the  declaration  shows 
the  accident  occurred  within  the  limits  of  the  city  of  Mem- 
phis, and  therefore  the  statute  to  prevent  accidents  on  rail- 
roads (Milliken  and  Ventrees's  Code,  sec.  1298)  does  not 
apply.  This  is  an  erroneous  assumption.  We  have  held,  in 
a  case  at  this  terra,  the  contrary  of  this  proposition.  We  re- 
peat the  holding  here,  but  content  ourselves  by  a  reference  to 
^,hat  case,  without  repetition  of  its  argument:  Katzenherger  v. 
Lawo,  90  Tenn.  235;  ante,  p.  685. 

The  material  question  indicated  as  determining  all  others 
involved  in  the  assignment  of  errors  is,  whether  the  statute 
applies  to  a  train  in  which  the  engine  is  in  the  rear,  the  argu- 
ment upon  this  being,  that  the  statute  provides  that  the 
lookout  shall  be  upon  the  locomotive  ahead,  and  only  con- 
templates the  placing  of  a  lookout  ahead  when  the  locomo- 
tive is  leading  instead  of  following  the  train;  and  this  appears 
to  have  been  the  view  of  the  circuit  judge,  because  he  did  not 
predicate  the  liability  of  the  defendant  upon  the  failure  to  ob- 
serve the  statutory  precautions,  but  upon  the  non-observance 
of  the  common-law  duty  to  exercise  reasonable  care  and  pru- 
dence. 

There  is,  of  course,  a  manifest  difference  in  the  situation  as 
respects  tlie  view  taken  of  the  law  to  be  applied.  If  the  rail- 
road company  was  liable  for  failure  to  observe  statutory  pre- 
cautions at  all,  the  burden  of  proof  is  on  it  to  show  that  it  did 
observe  them:  Code,  sec.  1300;  and  if  it  fails  to  show  this,  it 
is  liable  (Code,  sec.  1299),  notwithstanding  the  negligence  of 
the  injured  party,  which  can  only  go  in  mitigation.  If,  how- 
ever, it  was  not  a  case  in  which  the  statutory  precautions 
were  required  to  be  observed,  because  of  the  situation  or  order 
of  arrangement  of  the  train,  then  defendant's  negligence 
would  have  to  be  shown,  and  plaintiff's  might  be  considered 
in  bar  of  the  action,  as  at  common  law, — about  the  only  dif. 
ference  which  our  statute  occasions,  for  we  have  repeatedly 
held  that  its  precautions  suggested  were  only  those  indicated 
by  the  wisdom  and  prudent  requirements  of  the  common  law 
in  cases  where  the  statute  is  now  applicable.  In  those  cases^ 
however,  where  it  is  not  applicable,  the  onus  of  proof  remains 
as  it  was,  and  the  effect  of  contributory  negligence  continues 
the  same  as  it  was  at  common  law.  But  it  is  obvious,  as  has 
been  often  held,  that  if  the  court  applied  the  right  rule  of  law,. 
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it  is  immaterial  upon  what  consideration  it  was  done.  If, 
then,  in  fact,  the  statute  applied,  the  ruling  of  the  circuit 
judge  was  right,  to  the  effect  that  the  plaintiff's  negligence 
<did  not  bar  the  action,  and  we  must  therefore  determine  that 
'question. 

The  argument  that  the  statute  does  not  apply  because  the 
-engine  was  in  the  rear  of  the  train  instead  of  in  front,  and 
that  consequently  a  lookout  ahead  on  the  locomotive  is  dis- 
pensed with,  proceeds  upon  the  erroneous  assumption  that  if 
the  railroad  company,  for  convenience  or  otherwise,  takes  the 
•engine  from  the  front  end  of  a  train,  and  uses  it  in  the  rear, 
or  at  some  other  place  in  the  train,  a  lookout  is  dispensed 
with  in  front.  This  is  manifest  when  we  look  to  the  object  of 
the  statute.  It  contemplates  an  engine  in  front,  with  perfect 
head-light,  a  bell  to  be  rung,  and  machinery  for  blowing  the 
•whistle,  reversing  the  engine,  and  taking  the  precautions  in- 
'dicated  in  the  special  and  general  terms  of  the  statute,  includ- 
ing, of  course,  a  place  for  the  lookout  to  be,  and  an  engineer, 
iireman,  or  some  other  person,  always  there  as  a  lookout. 
Now,  in  case  the  engine  had  been  in  front,  and  its  head-light 
or  its  machinery  for  alarm  or  stopping  taken  away  from  it,  or 
the  lookout  taken  off  of  it,  it  would  not  be  denied  that  the 
company  was  liable;  but  because  the  company  had  taken,  not 
one,  but  all,  of  these  things  away,  the  argument  is,  that  it  es- 
•capes  statutory  liability.  Thus  stated,  it  seems  perfectly 
^manifest  that  the  proposition  is  erroneous.  Putting  it  in 
other  words,  it  is,  that  although  the  railroad  company  could 
not  take  away  any  one  of  these  and  avoid  liability,  it  could 
take  them  all  away  and  do  so.  That  the  whole  includes  all 
of  its  parts  is  a  proposition  not  more  axiomatic  than  that  all 
the  parts  are  necessary  to  make  up  the  whole. 

If,  therefore,  observance  of  the  statute  as  a  whole  consists 
3n  "keeping  an  engineer,  fireman,  or  other  person  upon  the 
locomotive  always  upon  the  lookout  ahead,"  in  order  that  ob- 
jects appearing  on  the  track  may  be  discovered,  and  the  other 
precautions  taken  for  which  the  statute  provides,  it  follows 
"that  all  these  things  are  necessary  to  be  severally  done,  in  or- 
der that  the  whole  requirement  be  complied  with.  The  look- 
out must  be  kept  ahead  on  the  locomotive,  and  the  locomotive 
jmust,  of  course,  be  kept  there  for  him  to  be  upon,  or  he  can- 
■not  be  upon  it,  and  kept  in  the  place  required.  The  keep- 
ing of  the  locomotive  there,  therefore,  is  one  of  the  parts  of 
the  observance,  like  all  others,  absolutely  essential  to  consti- 
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tute  the  whole  observance.  And  the  same  is  true  as  to  other 
things  not  specifically  mentioned  as  included  within  the  pur- 
pose of  the  statute,  and  which  by  construction  have  been  held 
essential,  as  a  head-light  for  night  use  on  running  trains.  So 
of  those  things  mentioned  in  the  statute  and  properly  belong- 
ing to  the  engine,  and  parts  of  its  machinery,  as  the  whistle 
and  bell.  These  must  be  ahead  or  in  front  of  the  train,  be- 
cause it  is  not  contemplated  that  collisions  will  occur  in  the 
rear.  Nor  would  the  statute  be  met  by  having  a  light  and  a 
lookout  in  front  while  the  engine  is  in  the  rear.  The  statute 
intends,  not  a  lookout  as  a  formal  matter,  but  a  lookout  on 
the  locomotive  in  front,  and  the  machinery  and  appliances  on 
it  at  hand,  and  in  immediate  control,  so  that  as  soon  as  an 
object  appears,  the  observance  of  it,  and  the  attempts  to  avoid 
collision,  may  be  prompt  and  immediate;  for,  in  the  great 
majority  of  cases  they  must  be  so  if  they  serve  any  purpose. 
To  have  a  lookout  with  a  lantern  in  front,  watching  in  a  dim 
light  for  an  obstruction  which  could  be  seen  only  a  few  feet 
off,  and  then  signaling  an  engineer  in  the  rear  to  ring  a  bell 
or  blow  a  whistle  far  away  from  the  object,  and  take  such 
precautions  as  could  be  then  and  there  done  to  avoid  an  acci- 
dent, would  be  practically  to  provide  for  accidents  instead  of 
against  them.  The  man  with  the  lantern  could  see,  at  best, 
but  a  short  distance;  the  engineer  must  take  some  little  time 
to  observe  his  signal;  then,  when  he  does  so,  if  he  rings  the  bell 
or  causes  the  whistle  to  be  sounded,  he  is  at  a  greater  dis- 
tance from  the  object,  and  alarms  may  not  therefore  be  so 
well  heard,  or  understood,  or  appreciated.  In  this  case  the 
engine  was  270  feet  from  the  front  of  the  train.  The  statute, 
in  making  the  engineer,  or  fireman,  or  some  other  person  on 
the  locomotive  represent  a  lookout,  manifestly  contemplates 
looking,  alarming,  and  acting  as  practically  contemporaneous. 
It  is  no  more  contemplated  that  the  engine,  therefore,  should 
be  in  the  rear  than  that  the  lookout  should.  Both  must  be 
in  front  if  the  statute  is  complied  with. 

It  may  be  argued  that  this  is  inconvenient;  that  a  railroad 
company  must  sometimes  back  its  trains  on  its  track.  This 
may  be  entirely  true,  but  it  proves  nothing.  The  company 
can  do  all  its  running  that  way  if  it  prefers;  the  statute  does 
not  prohibit  it  absolutely  and  at  all  events.  The  statute 
merely  makes  it  liable  for  any  injury  inflicted  while  doing  so. 
If,  for  reasons  of  convenience  or  economy,  the  company  pre- 
fers to  take  the  risk,  it  may  do  so;  but  it  cannot  complain 
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that  it  suffers  the  legal  consequences  of  the  risk  thus  taken. 
Of  course,  it  can  reduce  the  risk  to  a  minimum  by  keeping 
some  one  in  front  of  the  train,  and  warning  off  or  actually  re- 
moving obstructions.  If  it  prevents  injury,  it  prevents  loss; 
but  this  it  must  do  if  it  avoids  the  consequences  of  disregard- 
ing the  statute.     Nothing  else  will  answer. 

In  the  present  case  the  company  elected  to  attempt  the 
running  of  the  train  in  a  street  without  observing  the  statu- 
tory precautions,  but  in  the  observance  of  others  which  it 
deemed  sufficient.  These,  however,  proved  insuflScient,  and 
plaintift''s  injury  was  the  result  of  that  election  and  misjudg- 
ment.  His  recovery  was  the  legal  consequence.  It  was  made 
small  by  properly  considering  his  contributory  negligence, 
and  there  is  nothing  in  its  amount  or  otherwise  of  which  the 
defendant  can  complain. 

Let  the  judgment  be  affirmed,  with  cost. 

Railroads  —  Ddty  to  Observe  Statdtory  Requirshekts.  — A  railroad 
operating  its  trains  through  the  streets  of  a  city  must  comply  with  the  statu- 
tory requirements  to  prevent  accidents:  Kaizenberger  v.  Lawo,  90  Tsnn.  235; 
ante,  p.  681,  and  note. 


Collier  v.  Murphy. 

[90  Tennessee,  300.] 

Exemptions —Wag F,3  Exempted  not  Liable  to  Set-op#  whek. — La- 
borers' wages  to  the  amount  of  thirty  dollars  are  exempt  by  the  stat- 
ute, and  cannot  be  subjected  to  a  set-off  by  a  claim  in  no  way  springing 
out  of  the  contract  relations  between  the  parties,  but  arising  out  of  a 
distinct  and  independent  transaction. 

Exemption  Statutes  are  Liberally  Construed  in  favor  of  debtors. 

Action  for  wages.     The  opinion  states  the  case. 

J.  M.  Troutt,  for  Collien 

Caruthers  and  Mallory,  for  Murphy. 

LuRTON,  J.  Plaintiff  in  error  brought  suit  for  wages  due 
him  as  a  laborer,  the  amount  claimed  being  less  than  thirty 
dollars.  Defendant,  after  this  debt  was  created,  but  before 
BUit,  took  an  assignment  of  a  judgment  in  favor  of  N.  P.  Mc- 
Chesney,  and  against  the  plaintiff,  Collier,  and  relied  upon 
same  as  a  set-off  under  section  3628,  Milliken  and  Ventrees's 
Code.  Plaintiff  insisted  that,  under  the  act  of  1871  (inserted 
as  section  3931,  Milliken  and  Ventrees's  Code),  the  wages  due 
him  were  exempt  from  execution,  attachment,  or  garnishment. 
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and  that  his  debt  was  not,  therefore,  subject  to  be  set  off  by 
a  claim  in  no  way  springing  out  of  his  contract  relation  with 
defendant.  This  objection  was  overruled,  and  defendant  al- 
lowed to  rely  upon  the  McChesney  judgment  as  a  set-off 
against  the  wages  due  to  plaintiff.  This  ruling  was  based 
upon  section  3628  of  the  code,  which  provides:  "The  defend- 
ant may  plead,  by  way  of  set-off  or  cross-action,  —  1.  Mutual 
demands  held  by  the  defendant  against  the  plaintiff  at  the 
time  of  action  brought,  and  matured  when  offered  in  set-off." 

This  provision  must,  however,  be  construed  with  reference 
to  the  act  of  1871,  whereby  thirty  dollars  of  the  wages  of 
every  mechanic  and  laborer  is  exempted  from  "execution, 
attachment,  or  garnishment."  Exemption  statutes  are  enti- 
tled to  a  liberal  construction.  The  manifest  purpose  of  the 
legislature  was  to  exempt  this  amount  of  wages  from  any 
kind  of  coercive  process  of  the  law.  If  such  a  demand  can- 
not be  reached  by  attachment  or  execution  or  garnishment, 
is  it  a  claim  subject  to  be  set  off  by  a  claim  or  demand  in  no 
way  springing  out  of  the  contract  under  which  the  wages  were 
earned?  We  think  the  exemption  laws  cannot  be  defeated  by 
such  a  construction  of  the  statute  concerning  set-offs.  The 
case  is  much  like  that  of  Duff  v.  Wells,  7  Heisk.  17. 

While  the  language  used  in  the  act  of  1871,  strictly  con- 
strued, would  protect  such  wages  only  from  "execution,  at- 
tachment, or  garnishment,"  yet  the  whole  spirit  of  the  act  is 
such  that  we  think  this  claim  was  not  subject  to  any  manner 
of  legal  seizure.  "Seizure"  is  a  word  often  used  in  our  ex- 
emption laws,  and  this  word  has  been  used  by  the  editors 
of  the  last  revision  of  our  code  as  fairly  construing  the  force 
and  meaning  of  this  exemption  of  wages.  While  we  must 
look  to  the  original  act  when  any  doubt  arises  as  to  the  cor- 
rectness of  this  revisal,  yet  the  word  as  used  by  the  revisers 
expresses  very  fully  what  we  take  to  be  included  within  the 
meaning  of  the  act  of  1871.  To  subject  this  claim  for  wages 
to  a  set-off  of  the  kind  here  offered  was  to  subject  exempted 
wages  to  a  species  of  legal  seizure  not  admissible. 

Let  judgment  be  rendered  here  for  the  amount  of  the 
judgment  below,  and  the  amount  of  the  judgment  improperly 
allowed  to  be  set  off,  and  costs  of  appeal. 


Exemptions  —  Wages.  —  Money  recovered  as  wages  is  exempt  from  gar- 
nishment: Cox  V.  Bearden,  84  Ga.  304;  20  Am.  St.  Rep.  359;  Wallace  v. 
Lawyer,  54  Ind.  501;  23  Am.  Rep.  661,  and  note.  Compare  extended  not© 
to  Brown  v.  Hebard,  91  Am.  Dec.  411-425. 
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Exemptions  —  Construction  of  Statute.  —  Statutes  exempting  prop* 
«rty  from  executioa  should  be  liberally  construed:  In  re  McManus,  87  CaU 
250;  22  Am.  St  Bep.  250,  and  note. 

Sbt-off.  —  As  to  what  demands  may  and  what  may  not  be  pleaded  by 
way  of  set-ofif  or  counterclaim,  see  note  to  Gregg  v.  James,  12  Am.  Deo.  152- 
157;  nott  to  Woodruff  r.  Garner,  89  Am.  Dec.  482-492. 


ExuM  V,  State. 

[90  Tennessee,  501.] 
Jurisdiction — State  Courts  have,  over  Offense  Committed  in  Fed- 
eral Custom-house,  when. — The  state  courts  have  jurisdiction  of 
the  crime  of  perjury  committed  upon  the  trial  of  a  cause  in  a  state  court 
holding  its  session  in  a  United  States  custom-house  situated  within  the 
limits  of  a  county  town,  by  express  permission  of  the  federal  authori- 
ties, and  under  a  state  law  authorizing  the  judge  to  hold  its  sessions  at 
any  place  within  the  limits  of  the  county  town,  if  he  should  deem  it 
impracticable  or  inconvenient  to  hold  them  at  the  court-house. 

The  opinion  states  the  case. 

J.  M.  Troutt,  for  Exura. 

Attorney- General  Pickle  and  E.  L.  Bullock,  for  the  state. 

TuRNEY,  C.  J.  ''If  for  any  cause,  in  the  opinion  of  the 
court,  deemed  sufficient  it  shall  be  impracticable  or  incon- 
venient for  any  court  to  hold  its  sessions  at  the  court-house, 
or  place  designated  by  law,  it  shall  be  lawful  for  the  court  to 
hold  its  session,  or  any  part  thereof,  at  any  room  within  the 
limits  of  the  county  town;  and  all  its  proceedings  at  such 
place,  whether  in  civil  or  criminal  cases,  shall  be  as  valid  as 
if  done  at  the  court-house":  Milliken  and  Ventrees's  Code, 
eec.  4870. 

At  the  time  of  the  commission  of  the  perjury  charged,  and 
of  the  finding  of  the  indictment,  the  court-house  was  under- 
going repairs.  The  court  deemed  it  impracticable  and  incon- 
venient to  hold  its  sessions  therein,  and  by  the  consent  and 
permission  of  the  authorized  agents  of  the  United  States  gov- 
ernment, the  circuit  court  held  its  session  in  a  room  of  the 
custom-house,  —  a  building  within  the  limits  of  the  city  of 
Jackson,  the  county  town  of  Madison  County,  and  within  a 
few  yards  of  the  court-house. 

On  a  trial  before  that  court  of  a  case  cognizable  only  in  the 
state  courts  for  the  county  of  Madison,  the  plaintiff  in  error 
was  guilty  of  the  crimQ  of  perjury,  and  was  indicted  by  the 
grand  jury  for  the  county  then  holding  its  session  as  a  part 
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of  said  court  in  the  same  building.  On  conviction,  the  pris- 
oner moved  an  arrest  of  judgment,  on  the  ground  that,  by  the 
cession  act  of  the  legislature  of  1883,  the  federal  government 
has  exclusive  jurisdiction  over  the  grounds,  buildings,  etc.^ 
and  that  such  jurisdiction  embraces  all  crimes  committed  on 
the  premises. 

As  a  general  proposition,  that  is  certainly  true,  but  if  by 
the  law  of  the  state  a  court  is  authorized  to  occupy  a  room 
other  than  the  court-house,  and  the  federal  government,  as  it 
may  certainly  do,  loans  to  the  state  court  a  room  or  rooms  in 
its  building,  it,  for  the  time  of  such  loaning,  makes  a  partial 
surrender  of  its  right  of  occupancy,  and  recognizes  the  right 
of  the  state  to  be  there  in  a  judicial  capacity  for  the  dispatch 
of  the  public  business.  Will  the  courtesy  of  one  government 
to  another  absorb  the  jurisdiction  of  the  latter? 

The  jurisdiction  of  federal  courts  over  crimes  and  misde- 
meanors is  purely  statutory.  The  laws  of  the  state  create 
and  punish  offenses  which  are  not  provided  for  in  federal 
legislation.  Must  such  offenses  escape  correction  simply 
because  committed  on  federal  property,  although  detrimental 
to  good  order  and  morality? 

The  crime  of  perjury  in  this  instance  was,  if  an  offense  at 
all,  one  solely  against  the  state.  There  is  in  it  nothing  of 
which  a  federal  court  can  take  cognizance.  If  the  state 
courts  cannot  treat  and  punish  it  as  a  crime,  it  goes  for  noth- 
ing. If  it  goes  for  nothing,  it  must  follow  that  it  was  not 
committed  in  a  court. 

We  must  reach  to  the  extent  of  holding  that  the  organiza- 
tion of  the  court  in  the  rooms  it  occupied  by  the  courtesy  of 
the  general  government  was  a  nullity,  and  as  a  consequence, 
all  its  proceedings  in  all  matters,  civil  and  criminal,  are  ab- 
solutely void,  and  any  officer  who  executes,  or  attempts  to 
execute,  process  awarded  by  judgments  or  decrees  of  that 
court  is  a  trespasser. 

If  a  state  court  may  not,  by  the  concurrent  consent  of  state 
and  federal  authority,  occupy  as  a  court  rooms  in  the  custom- 
house, then  in  its  attempt  to  do  so  it  was  a  wrong-doer  as  to 
all  litigants  whose  rights  it  assumed  to  pass  upon. 

It  was  without  the  pale  of  all  protection  by  the  laws  of  the 
state,  and  a  helpless  subject  of  every  contempt  possible  to  bo 
offered  it. 

If  it  is  holden  that  the  state  court  lost  its  jurisdiction  ia 
going  there  in  a  criminal  proceeding,  it  must  result  in  hold- 
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ing,  also,  that  the  state  and  federal  governments  cannot  only 
not  contract  with  each  other,  but  further,  that  they  may  not 
extend  courtesies  one  to  the  other. 

The  law,  as  we  see,  authorizes  the  court  to  occupy  rooms 
away  from  the  court-house.  There  is  no  restriction  in  the 
permission. 

The  court  is  left  to  select  the  rooms  and  make  its  terms. 
It  may  arrange  with  any  person;  then  why  not  with  the 
United  States  government,  the  owner  of  the  fee,  with  the 
absolute  right  of  disposal? 

The  broad  jurisdiction  over  and  within  the  public  grounds 
and  buildings  ceded  to  the  United  States  is  for  its  own  pro- 
tection, and  so  long  as  the  power  to  protect  is  preserved,  there 
is  no  violation  of  the  cession  act. 

The  terms  in  which  the  purposes  of  the  act  and  the  inten- 
tions of  the  United  States  government  are  expressed  con- 
vey the  single  suggestion  of  security  against  trespass  and  its 
varying  results,  and  were  not  intended  to  isolate  the  state 
from  the  federal  government,  or  vice  versa. 

There  must  be  lawlessness  attending  the  act  of  presence  on 
the  premises  before  jurisdiction  for  security  is  invoked  for  the 
action  of  the  federal  courts.  In  the  kindness  extended  by 
the  one  and  accepted  by  the  other  government  in  this  instance, 
there  is  neither  moral  nor  legal  wrong,  —  no  rights  endangered. 
The  jurisdiction  of  the  United  States  has  in  no  wise  been  in- 
terrupted. 

In  coming  to  this  conclusion,  we  have  not  been  unmindful 
of  the  decisions  of  the  supreme  court  {Fort  Leavenworth  R.  R. 
Co.  V.  Lowe,  114  U.  S.  525,  and  other  federal  court  decisions) 
on  the  question  of  jurisdiction.  We  do  not  dissent  from  the 
principles  they  announce,  but  we  think  they  are  not  applicable 
to  the  peculiar  facts  of  this  case.  In  none  of  them  has  con- 
sent been  given  to  occupancy  by  the  state;  in  none  of  them 
has  the  crime  committed  grown  out  of  proceedings  before  a 
tribunal  authorized  to  act  therein,  and  recognized  by  both 
state  and  federal  governments  as  a  constitutional  department; 
there  was  no  comity  to  be  recognized  between  sovereigns. 

Judgment  affirmed.  

From  this  opinion  Justices  Lurton  and  Snodgrass  dissented,  the 
former  writing  an  opinion  expressive  of  such  dissent.  lu  it  he  claimed 
that  as  the  act  of  the  legislature  of  Tennessee  had  in  express  terms  ceded  to 
the  United  States  the  exclusive  jurisdiction  over  the  lot  of  ground  on  which 
the  custom-house  at  Jackson  stood,  that  there  was  thereby  vested  in  the 
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United  States  exclusive  jurisdiction  over  every  crime  committed  within  the 
boundaries  of  such  lot;  that  as  the  crime  of  which  the  plaintiff  in  error  was 
accused  was  committed,  if  at  all,  in  a  building  upon  the  lot  used  by  the  state 
ijourt  for  the  purpose  of  holding  its  sessions  therein,  such  crime,  though  com- 
mitted against  the  state,  was  consummated  within  the  limits  of  the  lot  which 
had  been  ceded  to  the  United  States,  and  over  which  it  was  not  possible  for 
the  state  of  Tennessee  to  have  acquired  jurisdiction  by  the  "mere  courteous 
act  of  the  custodian  of  the  federal  building  or  that  of  the  federal  govern- 
ment "  in  permitting  a  state  court  to  use  such  building;  that  while  any 
judgment  of  the  state  court  rendered  therein  might  be  upheld  as  a  judg- 
ment of  a  court  de  facto,  yet  that  the  crime  of  committing  perjury  in  the 
state  court,  when  held  upon  such  lot,  "  was  beyond  the  state's  jurisdiction, 
and  no  agreement  or  consent  can  defeat  the  jurisdiction  conferred  by  the 
constitution  of  the  federal  court,  or  vest  in  a  state  court  jurisdiction  over 
territory  purchased  by  the  United  States  with  the  consent  of  the  legislature 
of  the  state;  that  it  was  an  ofiFense  against  the  justice  of  the  state,  and  not 
a  case  provided  for  by  Congress,  can  operate  to  defeat  federal  jurisdiction; 
yet  if  this  be  the  case,  it  would  not  follow  that  a  state  had  jurisdiction  to 
punish  the  accused  because  the  federal  criminal  law  may  not  provide  for 
such  crime." 

Perjury  —  Jurisdiction  of  State  Courts. — A  state  court  has  no  ju- 
risdiction of  the  offense  of  perjury,  committed  before  a  commissioner  of 
the  United  States  during  the  investigation  of  a  charge  of  violating  the  laws 
of  the  United  States:  Eoss  v.  State,  55  Ga.  192;  21  Am.  Rep.  278;  or  com- 
mitted by  swearing  falsely  before  the  register  of  the  United  States  land- 
office,  in  a  proceeding  touching  the  public  land:  People  v.  Kelly,  38  Cal.  145; 
99  Am.  Dec.  360;  or  committed  by  one  testifying  before  a  notary  public  in 
the  matter  of  a  contested  election  of  a  member  of  the  House  of  Representa- 
tives of  the  United  States:  In  re  Loney,  134  U.  S.  372.  The  rule  seems  to 
be,  that  state  courts  have  no  jurisdiction  to  punish  for  perjury  when  made 
such  under  an  act  of  Congress,  unless,  perhaps,  in  such  instances  in  which 
the  offense  strikes  at  the  integrity  of  the  state  in  which  the  perjury  ia  com* 
mitted:  Note  to  State  v.  Shupe,  85  Am.  Dec.  492. 


Ballard  v.  Scruggs. 

[90  Tennessee,  585.] 

Execution  Sale  of  Undivided  Interests  in  Land  Void  when. A 

sale  under  execution  of  two  undivided  interests  in  a  tract  of  land,  under 
a  joint  judgment  against  the  owners  thereof,  where  such  interests  are 
sold  together,  is  void. 

Equity  has  Jurisdiction  to  Vacate  Satisfaction  of  Judgment  and 
Enforce  Lien  of  Levy  when.  —  A  court  of  chancery  has  jurisdiction 
to  vacate  a  satisfaction  of  judgment  effected  through  a  void  execution 
sale  of  lands,  and  if  the  levy  is  valid,  to  enforce  its  lien  by  a  sale  of  the 
lands. 

Statute  of  Limitations  of  Ten  Years  Bars  Action  on  Judoment.  —  A 
suit  to  vacate  the  satisfaction  of  a  judgment  is  to  be  treated  as  an  action 
on  a  judgment,  so  far  as  any  relief  is  sought  by  reason  of  such  judg- 
ment, and  is  barred  if  not  commenced  within  ten  years  from  the  date  of 
the  original  judgment. 
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Statute  of  Limitations  of  Ten  Years  Bars  Sair  to  Enforcb  Lien  o» 
Levy.  —  A  suit  to  enforce  the  lien  of  a  levy  of  execution  upon  lands  is 
barred  by  the  lapse  of  ten  years  from  the  making  of  the  levy. 

Ejectment  bill.     The  opinion  states  the  case. 

R.  M.  McKeSy  for  Ballard. 

M.  B.  McMahati,  W.  P.  Turner^  and  O.  W.  Pickle,  for 
Scruggs. 

LuRTON,  J.  This  is  an  ejectment  bill  to  recover  possession 
of  two  undivided  one-ninth  interests  in  a  tract  of  six  hundred 
acres  of  land. 

Complainants  claim  to  have  acquired  the  title  of  the  de- 
fendants by  virtue  of  judgments,  levy,  and  sale,  and  exhibit 
a  sheriff 's  deed  for  the  interests  they  seek  to  recover. 

Many  objections  have  been  urged  to  the  proceedings  under 
which  complainants  claim,  only  one  of  which  need  be  deter- 
mined. 

T.  and  E.  B.  Scruggs  owned  each  a  one-ninth  interest  in 
the  lands  in  controversy.  Judgments  were  rendered  against 
them,  and  executions  levied  upon  the  interest  of  each  as  ten 
ants  in  common.  These  two  undivided  interests  were  sold 
together,  and  purchased  by  the  judgment  creditors,  under 
whom  complainants  hold.  This  sale  was  void.  Each  inter- 
est should  have  been  sold  separately;  otherwise  one  could 
not  redeem  his  own  interest  without  redeeming  that  of  the 
othe/.  It  makes  no  difference  that  each  was  bound  for  the 
whole  debt  bid  on  the  two  interests.  One  might  have  been 
able  to  have  redeemed  his  interest  by  paying  off  that  part  of 
the  joint  debt  placed  on  his  share.  The  other  might  have 
been  willing  to  have  let  his  interest  go  in  discharge  of  the  rest 
of  the  debt.  Another  result  was  to  cut  off  the  creditors  of 
each  from  redeeming  if  such  creditor  was  a  separate  creditor, 

The  case  falls  within  the  principle,  frequently  decided, 
that  where  an  execution  is  levied  upon  two  or  more  parcels  of 
land  belonging  to  the  same  debtor,  that  each  parcel  must  be 
separately  sold,  in  order  that  the  debtor  or  his  creditors  may 
redeem  one  without  being  obliged  to  redeem  all:  Cooke  v. 
Walters,  2  Lea,  116. 

Before  final  decree,  complainants  amended  their  bill  so  as  to 
pray  that,  in  the  event  the  execution  sale  should  be  held  void, 
satisfaction  of  the  judgments  against  the  defendants  might  be 
Bet  aside,  and  the  lien  of  their  levies  enforced  by  decree. 

Equity  has  jurisdiction  to  set  aside  satisfaction  of  a  judg- 
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ment  at  law  where  the  sale  under  execution  was  void:  Henry 
V.  Keys,  5  Sneed,  487;  Smith  v.  Hinson,  4  Heisk.  250. 

In  the  last  case,  under  a  bill  to  clear  title  claimed  under 
Bheriff' 8  deed,  it  was  held  that  complainants  had  obtained 
no  title,  because  the  debtor's  interest  was  not  a  legal  title, 
but  that,  under  an  amended  bill,  the  chancery  court  could 
set  aside  satisfaction,  and  decree  a  sale  of  the  property  in- 
volved for  the  satisfaction  of  complainants'  judgment. 

In  Shannon  v.  Erwin,  11  Heisk.  636,  the  case  was  this: 
The  complainants  filed  a  bill  to  clear  title  to  property  claimed 
under  sheriflf's  deed.  The  court  held  that  complainants' 
title  was  void  for  want  of  notice  of  sale  to  judgment  debtor. 
It  appearing,  however,  in  the  pleadings  that  complainant  had 
made  a  valid  levy,  satisfaction  was  set  aside,  and  the  lien  of 
the  levy  enforced  by  decree  under  prayer  for  general  relief. 
See  also  Christian  v.  Clark,  10  Lea,  636. 

To  this  relief  defendants  interpose  the  statute  of  limitations 
of  ten  years.  The  judgments  and  levies  upon  which  com- 
plainants' title  depended  were  more  than  ten  years  old  when 
this  bill  was  filed.  By  section  3473,  Milliken  and  Ventrees's 
Code,  "  actions  on  judgments  and  decrees  of  courts  of  record 
of  this  or  any  other  state  or  government "  are  barred  in  ten 
years.  If  this  be  treated  as  an  action  on  a  judgment,  —  as  it 
undoubtedly  is,  so  far  as  any  relief  is  sought  by  reason  of  such 
judgment,  —  then  it  cannot  be  maintained:  McGrew  v.  Rea- 
sons,  3  Lea,  485;  Cannon  v.  Lnmon,  7  Lea,  513.  Aside  from 
this,  it  is  a  suit  to  enforce  the  lien  of  a  levy  made  more  than 
ten  years  before  such  relief  was  sought.  It  falls  within  that 
clause  of  section  3473  providing  that  the  bar  of  that  section 
shall  extend  to  "  all  other  cases  not  expressly  provided  for  ": 
Alvis  V.  Oglesby,  87  Tenn.  180,  181;  ^Hughes  v.  Brown,  88 
Tenn.  578. 

Affirm  the  decree  dismissing  bill. 


ExKCTJTioN  Sale  of  Undivided  Interests  in  Realty,  when  not  Void. 
—  Where  each  of  two  judgmeut  debtors  owned  andivided  fifths,  which  were 
sold  together  at  one  bid,  and  there  was  no  allegation  of  fraud,  the  sale  waa 
not  therefore  absolutely  void:  Jonea  v.  Lewis,  8  Ired.  70;  47  Am.  Dec.  338. 

Vacation  of  Satisfaction  of  Judgment,  —  As  to  when  and  under  what 
circumstances  a  court  of  equity  may  vacate  the  satisfaction  of  a  judgment, 
see  Magwire  v.  Marks,  28  Mo.  193;  75  Am.  Dec.  121;  note  to  Jonei  v.  Burr, 
53  Am.  Dec.  701-705.  The  vacation  of  the  satisfaction  of  a  judgment  for 
fraud  should  not  be  allowed  where  the  party  seeking  to  have  it  vacated 
has  been  guilty  of  laches,  or  where  the  rights  of  the  plaintifif  would  be  pre- 
judiced thereby:  Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  579. 
Am.  St.  Rkp.,  Vol.  XXV.  -  46 
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'    Jones  and  Abbott  v.  Insurance  Company. 

[90- Tbnnksskk.  604.] 
FiRB  Insurance  —  Premium  must  be   Paid   Baok  if  Risk  never  At- 
TACHBD. —  Where  no  risk  has  ever  attached  under  a  policy  of  fire  insur- 
ance, the  insurer  must  return  the  premium  paid,  provided  the  assured 
has  been  guilty  of  no  fraud. 

The  opinion  states  the  case. 

Webb  and  McClung,  for  the  complainants. 

Washburn  and  Templeton,  for  the  respondent. 

LuBTON,  J.  The  fire  policy  issued  by  the  defendant  com- 
pany on  lumber  owned  by  the  complainants  contained  in  its 
written  part  a  warranty  that  a  continuous  clear  space  of  150 
feet  should  be  maintained  between  the  lumber  insured  and 
the  saw-mill,  dry-kiln,  or  any  wood-working  or  manufacturing 
establishment,  and  that  said  space  should  not  be  used  for  the 
handling  or  piling  of  lumber  thereon.  This  warranty  was 
untrue  when  made,  and  untrue  when  the  insured  property 
was  burned,  by  fire  communicated  from  a  saw-mill  within  the 
space  provided  for.  The  contract  of  insurance  is  a  conditional 
one.  If  no  risk  attaches,  no  premium,  in  the  absence  of  fraud, 
is  earned.  Where  the  risk  never  attached,  and  no  risk  was 
ever  run,  the  premium  is  to  be  returned,  in  case  it  has  been 
paid,  and  the  assured  was  guilty  of  no  fraud:  May  on  Insur- 
ance, sec.  4. 

The  language  of  Lord  Mansfield,  in  Tyree  v.  Fletcher,  Cowp. 
668,  was,  that  "  where  the  risk  had  not  been  run,  whether  its 
not  having  been  run  was  owing  to  the  fault,  pleasure,  or  will 
of  the  insured,  or  to  any  other  cause,  the  premium  shall  be 
returned." 

The  facts  of  this  case  show  no  intentional  fraud  on  part  of 
assured,  and  his  premium,  never  having  been  earned,  must  be 
returned. 

Other  points  in  the  case  were  disposed  of  orally. 


Fire  Insubance  —  Rescission  of  Contract  —  Repayment  of  Premium. 
—  Where  any  of  the  material  representations  in  a  fire  insurance  policy  are 
false,  the  insurer  can  cancel  the  same  by  a  tender  of  the  premium  and  notice 
of  cancellation:  Rankin  v.  Amazon  Tns,  Co.,  89  Oal.  203;  23  Am.  St.  Rep. 
460.  Unless  the  premium  is  returned,  the  policy  will  remain  in  effect:  Scott 
v.  Sun  Fire  Office,  133  Pa.  St.  322;  Quong  Tue  Sing  v.  Anglo-Nevada  Ass, 
Corp.,  86  Cal.  666;  Pangborn  v.  Continental  Ins.  Co.,  67  Mich.  683. 
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Gat  V.  State. 

[90  Teknessee,  646.] 

Nuisance  —  Party  Liable  only  for  Such,  as  Results  from  his  Own 
Act.  —  A  nuisance,  to  be  indictable,  must  be  the  natural  and  direct  cause 
of  the  act  of  the  party  charged  with  maintaining  it.  It  is  therefore 
error,  upon  the  trial  of  an  indictment  for  maintaining  a  nuisance  in 
keeping  a  hog-pen  in  a  filthy  condition,  for  the  court  to  charge  that  "if 
the  jury  find  that  the  smell  created  by  the  defendant's  pen  was  not  suffi- 
cient within  itself  to  constitute  a  nuisance,  yet  it  contributed,  with  other 
pens  in  the  neighborhood,  to  forming  a  nuisance,  the  defendant  would  be 
guilty." 

The  opinion  states  the  case. 

W.  C.  Cain,  for  Gay. 

Attorney- General  PidcUy  for  the  state. 

Lea,  J.  The  plaintiff  in  error  was  indicted  and  convicted 
of  a  nuisance  in  keeping  and  maintaining  a  hog-pen  in  a 
filthy  condition.  There  were  several  witnesses  who  proved 
it  was  a  nuisance.  There  were  several  who  proved  that  the 
pen  was  kept  remarkably  clean,  and  was  no  nuisance;  and 
several  proved  that  if  there  was  a  nuisance,  it  was  caused  by 
a  number  of  hog-pens  in  the  neighborhood. 

His  honor,  among  other  things,  charged  the  jury:  "  If  the 
jury  find  that  the  smell  created  by  the  defendant's  pen  was 
not  sufficient  within  itself  to  constitute  a  nuisance,  yet  it  con- 
tributed, with  other  pens  in  the  neighborhood,  to  forming  a 
nuisance,  the  defendant  would  be  guilty." 

This  was  error.  The  defendant  can  only  be  held  liable  for 
the  consequences  which  his  act  produced.  The  nuisance 
complained  of  must  be  the  natural  and  direct  cause  of  his 
own  act.  

Nuisance  by  Several  —  Liability  oy  Each.  —  Where  a  nuisance  is 
maintained  by  several  persons  acting  independently,  each  is  liable  only  for 
the  separate  injury  committed  by  him:  Chipman  v.  Palmer,  77  N.  Y.  51;  33 
Am.  Rep.  566,  and  note;  Simpson  v.  Seavey,  8  Greenl.  138;  22  Am.  Dec. 
228,  and  note.  So  a  landlord  is  not  liable  for  a  nuisance  maintained  by  a 
tenant:  Commonwealth  v.  Weniwo7-th,  146  Mass.  36.  Compare  Simmons  v. 
Ewraon,  124  N.  Y.  319;  21  Am.  St.  Rep.  676,  and  note. 
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KoBiNSON  V.  Coulter. 

[90  Tennessee,  705.] 

Infant's  Debd  without  Consideration  Void.  —  An  infant's  deed  of 
land,  made  without  consideration,  or  for  a  merely  nominal  considera- 
tion, is  absolutely  void,  and  vests  no  title  in  the  grantee. 

Covenant  of  Seisin  in  Deed,  when  Broken.  —  A  covenant  of  seisin  in 
a  deed  of  land  is  broken  as  soon  as  made,  where  the  vendor,  at  the  time 
of  the  conveyance,  had  no  other  title  to  the  land  than  that  acquired  by 
him  through  the  deed  of  an  infant,  made  for  a  merely  nominal  consid* 
eration. 

Covenant  of  Seisin,  Grantee  may  Treat,  as  Wholly  Broken  when. 
—  Where  a  deed  with  covenant  of  seisin  purports  to  convey  the  entire 
estate,  and  the  title  fails  as  to  an  undivided  interest  therein,  the  grantee 
may  elect  to  treat  this  as  an  entire  failure  of  title,  and  is  entitled  to  re- 
cover the  full  value  of  the  property. 

Suit  for  breach  of  covenant.  The  opinion  states  the  case. 
Lewis  Shepherd,  and  Spurlock  and  Latimore^  for  Robinson. 
Barr  and  McAdoo,  for  Coulter. 

Snodgrass,  J.  Complainant  sold  to  defendant  a  tract  of 
land  containing  640  acres  at  the  price  of  ten  thousand  dol- 
lars, taking  in  payment  therefor  property  at  an  agreed  valu- 
ation. Among  the  property  so  taken  was  a  lot  in  the  city  of 
Chattanooga,  on  Magazine  Street,  valued  at  four  thousand 
dollars.  The  defendant  executed  to  complainant  a  warranty 
deed  for  this  lot,  covenanting  that  he  was  seised  in  fee  thereof, 
and  had  a  good  right  to  convey  it.  The  deed  was  executed 
February  23,  1888. 

This  suit  is  to  recover  damages  to  the  amount  of  the  value 
of  the  lot  on  account  of  breach  of  covenant  of  seisin.  The 
chancellor  decreed  in  favor  of  complainant,  and  defendant 
appealed. 

The  only  error  assigned  material  to  be  noticed  is  that  re- 
specting this  covenant.  It  is  insisted  that  it  was  not  broken. 
The  facts  on  this  point  are  these:  Coulter's  title  was  derived 
through  one  Cady,  who  had  purchased  the  lot  of  Mrs.  Julia 
Bradt  in  1882.  At  the  time  of  this  purchase  by  Cady  and 
conveyance  by  Mrs.  Bradt,  the  legal  title  was  in  her  chil- 
dren, by  descent  from  Morris  Bradt,  her  deceased  husband. 
There  were  six  of  these  children,  all  minors.  On  Decem- 
ber 16,  1887,  these  children  joined  their  mother  in  another 
deed  to  Cady.  In  this,  they  recited  the  former  deed  of  Mrs. 
Bradt;  that  it  was  a  warranty  deed,  and  that  her  vendee 
had  conveyed,  and  that  they  are  desirous  of  protecting  their 
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mother;  and  add  that,  in  consideration  of  the  premises,  and 
the  sum  of  one  dollar  paid,  they  quitclaim  the  property  to 
Cady. 

Five  of  the  children  joining  in  this  deed  were  minors.  One 
of  these  has  since,  on  coming  of  age,  conveyed  to  Coulter. 
The  other  four  have  made  no  other  conveyance,  and  unless 
the  deed  of  December  16,  1887,  conveyed  their  interest,  they 
still  own  four  sixths  of  the  lot  in  controversy.  The  material 
question,  therefore,  is  the  legal  effect  of  this  deed.  If  it  is  a 
voidable  deed  merely,  as  insisted  by  defendant, — one  which 
no  one  has  a  right  to  avoid  but  the  minors  after  arrival  at 
age,  —  it  vested  their  interest  in  their  vendee,  Cady,  and 
that  interest  subsequently  passed  to  the  defendant.  In  this 
event,  the  covenant  of  seisin  was  not  broken  when  made, 
because  a  voidable  deed  is  one  which  passes  the  title  of  the 
vendor,  and  while  it  remains  in  force,  is  a  valid  conveyance, 
and  vests  in  the  vendee  a  title  in  fee  the  character  of  estate 
of  which  he  covenants  that  he  is  seised :  Pollard  v.  Dwight,  4 
Cranch,  431;   White  v.  Flora,  2  Over.  431. 

If  the  deed  was  void,  it  passed  no  title,  and  therefore,  as  to 
two  thirds  of  the  land,  the  defendant  was  never  seised  in  fee, 
and  the  covenant  was  breached  as  soon  as  made. 

The  question  in  this  state  is  settled.  The  rule  governing 
the  contracts  of  minors,  long  established,  is,  that  they  are 
either  void,  voidable,  or  valid,  according  as  they  shall  ap- 
pear prejudicial,  uncertain,  or  beneficial.  If  to  his  benefit, 
—  as  for  necessaries, — they  are  valid;  if  of  an  uncertain 
character  as  to  benefit  or  prejudice,  they  are  voidable  only, 
at  his  election  after  coming  of  age:  Wheaton  v.  East,  5  Yerg. 
41;  26  Am.  Dec.  251;  McMinn  v.  Richmonds,  6  Yerg.  9;  Mc' 
Gan  V.  Marshall,  1  Humph.  121;  Langfqrd  v.  Frey,  8  Humph. 
446;  Scott  v.  Buchanan,  11  Humph.  468. 

The  cases  above  referred  to  in  5  Yerger,  7  Humphreys,  and 
11  Humphreys  were  cases  of  conveyance  of  land,  absolutely 
and  in  mortgage,  for  a  valuable  consideration,  and  these  and 
all  such  deeds  held  to  be  voidable  only,  at  the  minor's  election 
after  arrival  at  age. 

To  the  same  effect  is  Barker  v.  Wilson,  4  Heisk.  268. 

In  Scott  V.  Buchanan,  11  Humph.  473,  it  was  shown  that 
this  was  the  rule  as  to  the  minor's  conveyance  of  land;  but 
that  a  different  rule  prevailed  as  to  his  voidable  conveyance 
of  personalty,  which  he  might  avoid  during  infancy.  And 
in  the  case  of  McGan  v.  Marshall,  7  Humph.  125,  126,  it  was 
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said  that  the  court  cannot  look  outside  the  face  of  the  deed 
to  determine  whether  the  deed  was  void  or  voidable,  but  the 
question  must  be  settled  as  it  there  appeared. 

These  were  instances  where  a  valuable  consideration  ap- 
peared to  have  passed,  and  the  deeds  were  held  voidable 
only. 

The  question  came  collaterally  in  issue  in  Langford  v.  Frey, 
8  Humph.  446.  There  a  witness  had  released  his  interest  in 
an  estate  in  order  to  remove  objection  to  his  competency.  In 
the  testimony  it  was  disclosed  that  he  was  a  minor,  and  the 
court  held  the  release  absolutely  void,  and  the  witness  was 
held  to  be  incompetent. 

Finally  the  direct  question  arose  on  a  void  deed,  and  the 
court  held  that  a  deed  where  minors,  without  consideration, 
quitclaimed  their  interest  in  the  land  of  a  deceased  sister  to 
her  surviving  husband  —  who  had  paid  for  the  land  and  given 
it  to  her  —  was  absolutely  void;  and  they  were  permitted  to 
release  it  during  infancy,  —  aright  which  would  have  been 
denied  them  had  the  deed  been  merely  voidable:  Swaford  v. 
Ferguson,  3  Lea,  292;  31  Am.  Rep.  639.  This  case  was  cited 
and  approved,  and  the  rule  again  asserted,  in  Scobey  v.  Waters, 
10  Lea,  557.  It  is  therefore  settled  by  a  long  line  of  decisions 
in  this  state  that  such  a  deed  as  that  we  are  considering  — 
a  minor's  release  and  quitclaim  without  consideration  —  is 
absolutely  void. 

It  follows,  of  course,  their  deed  being  void,  their  title  to 
four  sixths  of  this  land  had  not  been  conveyed  to  Cady,  and 
never  passed  to  defendant  in  subsequent  conveyance. 

The  complainant  had  the  right  to  elect  to  treat  this  as  an 
entire  failure  of  title,  and  is  entitled  to  recover  the  full  value 
of  the  lot,  the  effect  of  such  decree  revesting  title  in  the 
defendant,  who  will  also  be  entitled  to  restoration  of  posses- 
sion and  reconveyance:  Kincaid  v.  Brittain,  5  Sneed,  121- 
125. 

The  decree  is  affirmed,  with  cost. 


Infants  —  Deed  of,  without  Consideration,  Void.  —  An  infant's 
deed  without  consideration  is  void,  and  not  simply  voidable:  Swqffbrd  v. 
Ferguson,  3  Lea,  292;  31  Am.  Rep.  639,  and  note.  An  infant  cannot  be 
bound  by  a  transfer  of  his  property  which  is  not  for  his  benefit:  Blooming' 
dale  V.  Chittenden,  74  Mich.  698.  The  plaintiff  who  seeks  to  set  aside  a 
deed  made  during  infancy  must  establish  his  infancy  and  that  no  considera- 
tion passed:    Wade  v.  Love,  69  Tex.  522. 

Covenant  of  Seisin  in  a  Deed  —  When  Broken. — A  covenant  of 
■eifliu  in  a  deed  ia  broken  if  the  grantor  did  ^ot  have  a  good  title  to  the 
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property  conveyed:  Trice  v.  Kayton,  84  Va.  217;  10  Am.  St.  Rep.  836,  and 
note;  Baker  v.  Hunt,  40  III  264;  89  Am.  Dec.  346,  and  note;  Bachua  ▼. 
McCoy,  3  Ohio,  211;  17  Am.  Dec.  585,  and  note;  Moore  ▼.  Johjuon,  87  Ala. 
220;  Mygatt  v.  Coe,  124  N.  Y.  212.  The  covenant  of  seisin  for  failure  of 
title  is  broken  at  the  time  of  the  conveyance:  Clement  v.  Bank,  61  Vt.  298. 
8eo  extended  note  to  Morse  y.  Oamer,  47  Am.  Dec.  570. 
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Cooper  v.  State. 

[29  TSZA.S  Affbalb,  8.1 

Btidbnoi — Judgment.  —  On  thb  Tkial  of  an  Indictment  fob  Receit* 
IMO  Profebtt  knowing  it  to  have  been  stolen,  a  judgment  convicting 
and  sentencing  another  person  for  stealing  the  same  property,  together 
with  the  indictment  on  which  it  was  found,  is  admissible  in  evidence 
against  the  accused  for  the  purpose  of  showing  that  such  property  had 
been  stolen  by  such  other  person. 

Btidbnce.  — The  Declakation  of  One  Who  has  been  Convicted  of  steal- 
ing property,  that  another  person  indicted  for  receiving  it,  knowing  it  to 
have  been  stolen,  had  no  connection  with  the  theft,  and  had  bought  the 
property  in  good  faith  and  for  value,  is  not  admissible  in  favor  of  the 
latter. 

XviDENOE  —  Possession  of  Stolen  Profebtt  as  Evidence  of  Guilt.  — 
It  is  error  to  instruct  a  jury  that  the  possession  of  stolen  property  is  a 
circumstance  sufficient  to  warrant  the  presumption  of  guilt  on  the  part 
of  the  person  having  such  possession,  if  the  evidence  shows  that  such 
possession  was  recent,  personal,  exclusive,  and  unexplained.  The  in- 
struction upon  this  subject  should  be,  that  such  possession  is  a  mere 
circumstance  to  be  considered  by  the  jury  in  connection  with  othei 
evidence  in  the  case  in  determining  the  issue  of  the  defendant's  guilt. 

Indictment  for  theft,  the  second  count  of  which  charged  the 
defendant  with  receiving  stolen  property  knowing  it  to  be 
stolen.  After  the  prosecution  had  put  in  its  evidence  in  chief, 
and  the  defendant  his  testimony  in  response,  the  state  offered 
in  evidence  an  indictment  against  defendant  and  three  others 
for  the  theft  of  the  same  property,  and  a  judgment  convicting 
one  of  the  others  thereon.  The  court,  against  the  objection 
of  the  defendant,  permitted  the  indictment  and  conviction  to 
be  read  in  evidence.     Defendant  then  ofiFered  to  prove  that 
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the  person  so  convicted,  when  the  indictment  was  first  served 
upon  him,  openly  declared  that  the  defendant  had  nothing  to 
do  with  the  theft,  but  bought  the  property,  after  the  theft,  in 
good  faith  and  for  value.  The  evidence  of  such  declaration  was 
excluded.     The  defendant,  having  been  convicted,  appealed. 

McCall  and  Britt  Brothers,  Charles  Wheeler,  Jo  Hall,  and  N. 
P.  Jackson,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WiLLSON,  J.  There  are  two  counts  in  the  indictment,  the  first 
charging  the  theft  of  a  horse,  and  the  second  the  receiving  said 
horse,  knowing  the  same  to  have  been  stolen.  In  support  of 
the  second  count,  to  show  that  said  horse  had  been  stolen  by 
another  person  than  the  defendant,  and  before  defendant  was 
found  in  possession  of  said  horse,  the  state  was  permitted, 
over  the  defendant's  objections,  to  introduce  and  read  in  evi- 
dence an  indictment  charging  one  Hill  with  the  theft  of  said 
horse,  and  a  judgment  of  conviction  and  sentence  of  said  Hill 
for  said  theft.  For  the  purpose  for  which  this  testimony  was 
admitted  we  think  it  was  relevant  and  otherwise  admissible: 
Wharton's  Grim.  Ev.,  sec.  602.  It  afforded  prima  facie  proof  that 
the  horse  had  been  stolen  by  Hill  at  the  time  the  defendant 
came  into  possession  of  it.  That  said  testimony  was  admitted 
after  defendant  had  closed  his  testimony,  and  was  not  in  rebut- 
tal of  any  testimony  adduced  by  him,  is  not  a  valid  objection 
on  appeal,  it  not  appearing  that  the  trial  court  abused  its 
discretion  to  the  injury  of  the  defendant  in  admitting  said 
testimony.  This  testimony  was,  by  the  charge  of  the  court, 
expressly  limited  to  the  purpose  for  which  it  was  admitted, 
and  the  jury  were  told  to  consider  it  for  no  other  purpose. 

As  to  the  testimony  offered  by  the  defendant  and  rejected, 
it  was  clearly  inadmissible.  It  was  in  part  hearsay,  and  in 
part  irrelevant  and  immaterial. 

There  is  ample  evidence,  we  think,  to  warrant  the  instruc- 
tions as  to  the  law  of  principals  in  criihe.  That  defendant 
and  others  acted  together  in  the  theft  of  the  horse  to  such 
extent  as  to  make  them  all  principals  in  the  theft  is  clearly 
shown  by  the  testimony  of  the  accomplice  witness  Shannon. 
Whether  or  not  the  testimony  of  the  accomplice  was  sufii- 
ciently  corroborated  to  warrant  a  conviction  was  a  question 
for  the  jury  to  determine,  and  the  trial  court  properly  and 
correctly  submitted  that  question  to  the  jury;  and  in  doing 
so  it  was  not  only  right,  but  was  the  duty  of  the  court,  to  in- 
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struct  the  jury  in  relation  to  the  law  as  to  principals.  It  is 
contended,  however,  by  counsel  for  defendant  that  there  is  no 
evidence  which  corroborates  the  accomplice  testimony,  to  the 
extent  required  by  the  law,  and  that  the  uncorroborated  testi- 
mony of  an  accomplice  cannot  form  the  basis  of  an  instruction 
from  the  court.  We  differ  with  counsel  in  his  view  of  the  evi- 
dence and  of  the  law.  We  think  there  is  evidence  corrobo- 
rating the  accomplice  testimony.  That  defendant  was  found 
in  possession  of  the  horse  shortly  after  the  same  was  stolen,  is 
certainly  a  corroborating  circumstance  tending  to  connect 
the  defendant  with  the  theft.  That  he  placed  the  saddle 
where  Shannon  could  get  it  is  another  such  circumstance. 
That  he  was  in  the  town  on  the  night  the  horse  was  stolen, 
but  could  not  be  found  there  on  the  next  morning,  and  when 
seen  a  few  days  thereafter  was  five  hundred  miles  distant 
from  the  place  of  the  theft,  are  circumstances  tending  to  con- 
nect him  with  the  theft  of  the  horse,  and  which  in  material 
matters  corroborate  said  accomplice  testimony. 

We  find  the  charge  of  the  court  free  from  error  except  in 
one  particular.  As  to  the  circumstance  of  defendant's  pos- 
session of  the  horse  recently  after  the  same  was  stolen,  the 
charge  is  as  follows:  "The  possession  of  property  stolen  is 
not  positive  evidence  of  guilt,  but  is  a  circumstance  sufficient 
to  warrant  the  presumption  of  guilt  on  the  part  of  the  person 
having  such  possession,  if  the  evidence  shows  such  posses- 
sion was  recent,  was  personal  and  exclusive,  and  unex- 
plained," etc.  This  paragraph  of  the  charge  was  excepted  to 
by  the  defendant  at  the  trial,  and  a  bill  of  exception  thereto 
was  duly  reserved.  In  Lee  v.  State^  27  Tex.  App.  476,  this 
court  held  a  similar  instruction  erroneous,  as  being  upon  the 
weight  of  evidence.  In  the  above-quoted  paragraph  the  jury 
was  told  that  the  personal,  exclusive,  unexplained,  and  re- 
cent possession  of  the  horse,  after  the  same  was  stolen,  was 
sufficient  evidence  to  warrant  the  conviction  of  the  defendant 
of  the  theft  of  said  herse.  The  instruction  should  have  been 
that  such  possession  was  a  mere  circumstance  to  be  consid- 
ered by  the  jury  in  connection  with  other  evidence  in  the  case 
in  determining  the  issue  of  defendant's  guilt. 

Because  of  the  above-stated  erroneous  instruction,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


Criminal  Law  —  Evidence  —  Records  of  Former  Trial  as  Evidencr 
—  Record  of  the  conviction  and  sentence  of  a  party  is  proper  evidence  on 
the  trial  of  a  prisoner  for  assisting  that  party  to  escape  from  prison:  Murray 
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T.  State^  25  Fla.  628.  And  the  records  of  the  court  are  competent  evidence 
to  establish  a  former  coayiotion  of  a  felony:  People  v.  Smith,  121  N.  Y.  578. 

CsiuiNAL  Law — Aooomplioks  as  Witnesses.  — The  evidence  of  an  ac- 
complice must  be  treated  by  the  jury  with  great  suspicion:  Cheatham  v.  Staie, 
67  Miss.  335;  19  Am.  St.  Rep.  310,  and  note.  ISee  Mixon  v.  State,  28  Tex. 
App.  347.  See  note  to  Oarcia  v.  State,  82  Am.  Dec.  607.  One  cannot  be 
convicted  on  the  uncorroborated  testimony  of  an  accomplice:  People  t.  Kra- 
her,  72  CaL  459. 

Criminal  Law  —  Evidbkck  —  Possession  ot  Goods.  —  Possession  of  re- 
cently stolen  property,  to  warrant  an  inference  of  guilt,  must  be  personal^ 
exclusive,  and  unexplained:  Jackson  v.  State,  28  Tex.  App.  370;  19  Am.  St. 
Rep.  839,  and  note;  Matlock  v.  StaU,  25  Tex.  App.  454;  8  Am.  St.  Rep.  451, 
and  note;  Jackson  v.  State,  28  Tex.  App.  143;  State  T.  War/ord,  106  Mo.  65. 
See  State  v.  Jennings^  79  Iowa,  613. 


Jones  v.  State. 

[29  Texas  Appeals,  20.] 
Evidence  —  Confessions  —  Instructions. — Where  the  evidence  against 
one  on  trial  for  murder  consists  mainly  of  admissions  made  by  him  soon 
after  the  homicide,  and  the  confessions  contain  exculpatory  or  mitigat- 
ing circumstances  which  are  not  shown  by  other  evidence  to  be  false,  the 
jury  should  be  instructed  that  the  whole  of  the  admissions  or  statements 
are  to  be  taken  together,  that  the  state  is  bound  by  them,  unless  they 
are  shown  by  the  evidence  to  be  untrue,  and  that  they  are  to  be  taken 
into  consideration  by  the  jury  in  connection  with  all  the  other  facte 
and  circumstances  in  the  case,  and  if  not  so  instructed,  the  judgment 
should  be  reversed. 

A.  W,  0.  Hicks,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WiLLSON,  J.  This  conviction  is  for  murder  in  the  second 
degree,  and  is  based  mainly  upon  the  admissions  made  by 
the  defendant  soon  after  the  homipide.  He  stated,  in  sub- 
stance, that  he  killed  the  deceased,  but  that  he  killed  him  in 
self-defense.  There  was  no  evidence  adduced  by  the  state 
directly  contradicting  the  statement  of  defendant  that  he 
killed  the  deceased  in  self-defense.  Some  slight  circum- 
stances were  proved  by  the  state  tending  to  show  that  the 
homicide  was  actuated  by  malice,  and  negativing  the  theory 
of  self-defense,  but  it  cannot  be  said  that  defendant's  claim 
of  self-defense  was  disproved  by  the  state. 

On  the  trial,  counsel  for  defendant  requested  a  special  in- 
struction, as  follows:  "  When  the  admissions  or  confessions  of 
a  party  are  introduced  in  evidence  by  the  state,  then  the 
whole  of  the  admissions  or  confessions  are  to  be  taken  to- 


716  Jones  v.  State.  [Texas, 

gether,  and  the  state  is  bound  by  them,  unless  they  are  shown 
by  the  evidence  to  be  untrue.  Sucli  admissions  or  confes- 
sions are  to  be  taken  into  consideration  by  the  jury  as  evi- 
dence, in  connection  with  all  the  other  facts  and  circumstances 
of  the  case." 

This  instruction  was  refused,  and  the  defendant  reserved  a 
bill  of  exception.  We  think  that  under  the  facts  of  this  case 
the  instruction  was  pertinent,  correct  in  principle,  and  should 
have  been  given.  We  do  not  wish  to  be  understood  as  hold- 
ing that  in  all  cases  where  the  admissions  or  confessions  of  a 
defendant  are  admitted  in  evidence  against  him,  that  it  is 
necessary  to  give  such  or  a  similar  instruction  to  the  jury. 
What  we  decide  is,  that  in  this  case,  in  which  the  criminating 
evidence  consists  almost  entirely  of  defendant's  admission 
that  he  killed  the  deceased,  the  instruction  should  have  been 
given,  in  view  of  the  fact  that  the  exculpatory  portion  of  de- 
fendant's statements  about  the  homicide  were  not  shown  by 
the  state's  evidence  to  be  untrue.  We  are  of  the  opinion, 
however,  that  in  all  cases  where  admissions  and  confessions 
of  a  defendant  are  admitted  in  evidence  against  him,  and 
such  admissions  or  confessions  contain  exculpatory  or  miti- 
gating statements,  it  would  be  proper  and  just  to  the  defend- 
ant to  instruct  the  jury  as  was  requested  in  this  case:  Pharr 
V.  State,  7  Tex.  App.  472;  1  Greenl.  Ev.,  9th  ed.,  sees.  218,  219, 
442,  443;  1  Bishop's  Crim.  Proc,  sees.  1235,  1236. 

Because  of  the  refusal  of  the  court  to  give  said  requested 
instruction,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded.   

Criminal  Law  —  CoNFEasiONS  as  Evidence.  — The  general  rule  is,  that 
all  a  party  has  stated  in  his  confession  which  is  relevant  to  the  questions  in- 
volved in  the  trial  is  admissible  in  evidence,  where  the  confession  had  been 
properly  obtained:  Hendrickson  v.  People,  10  N.  Y.  1.3;  61  Am.  Dec.  721, 
and  note;  Carroll  v.  State,  23  Ala.  28;  58  Am.  Dec.  282;  State  v.  Hamilton^ 
42  La.  Ann.  1204.  See  Crowder  v.  State,  28  Tex.  App.  51;  19  Am.  St.  Kep. 
811,  and  note. 
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Harris  v.  State. 

[29  Texas  Appeals,  101.] 

Labcsny  —  Taking  of  Propertt,  What  Sufficient  to  Constitute.  — 
CJader  the  code  of  Texas,  the  essential  element  of  theft  is  a  fraudulent 
taking  of  property,  and  such  taking  is  sufficiently  established  by  evi- 
dence showing  that  the  property,  consisting  of  money,  was  in  a  drawer 
which  the  accused  had  unlocked  with  his  own  keys  and  had  opened;^ 
that  his  hands  were  in  the  drawer  when  he  was  discovered;  that  in 
response  to  a  command  to  hand  over  the  money  he  had  taken,  he  had 
surrendered  some  which  was  in  his  hands  and  some  out  of  his  pocket, 
which,  together  with  that  remaining  in  the  drawer,  made  up  the  full 
amount  which  was  therein  before  he  unlocked  it. 

Larcbnt.  —  Handing  Immediatelt  Back  to  the  Owner  Pbofbrtt  fe» 
loniously  taken  does  not  purge  the  offense. 

Oustave  Cook,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney- general,  for  the  state. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  convic- 
tion for  theft  of  over  twenty  dollars  in  money. 

The  case  is  a  novel  one,  and  the  facts,  succinctly  stated, 
are  fully  set  forth  in  the  following  statement  of  the  prosecut- 
ing witness,  viz.:  "The  defendant  was  employed  by  me  to  da 
some  work  in  the  back  part  of  my  store.  His  work  did  not 
require  him  to  go  upstairs.  I  noticed  him  go  upstairs,  and 
almost  immediately  he  came  down  and  went  off  the  prem- 
ises. Very  soon,  on  the  same  day,  he  came  back,  and  I  ob- 
served him  again  going  upstairs,  where  he  had  no  business. 
I  then  followed  him  upstairs,  and  saw  him  have  his  hand  in 
a  [bureau]  drawer  which  I  had  left  locked,  and  in  which  I 
had  locked  up  fifty-one  dollars  in  money,  of  the  silver  coin- 
age of  the  United  States,  of  the  value  of  fifty-one  dollars, 
and  which  was  my  property.  Defendant  had  unlocked  my 
drawer  with  his  own  keys,  which  were  then  in  the  drawer, 
and  had  his  hand  in  the  drawer  when  I  saw  him.  The 
drawer  which  I  had  left  locked,  and  in  which  I  had  the 
money,  was  unlocked  and  pulled  out  about  one  foot,  and  his 
hand  was  in  this  drawer,  and  his  keys  were  in  the  keyhole  of 
the  drawer,  when  I  discovered  him.  I  at  once  demanded  of 
him  to  hand  over  the  money  which  he  had  taken,  or  I  would 
call  a  policeman  at  once.  He  gave  me  what  he  had  in  his 
hand  and  some  that  he  had  in  his  pocket.  The  money  that 
he  gave  me  was  six  dollars  in  silver.  The  other  forty-five 
dollars  was  in  the  drawer,  and  what  he  returned  to  me  and 
what  was  still  in  the  drawer  when  I  came  up  made  up  the  fifty- 
one  dollars  I  [had]  left  in  the  drawer  [before  the  theft]." 
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Upon  this  state  of  the  case  the  prosecution  insisted  that 
defendant  was  liable  for  the  theft  of  the  fifty-one  dollars  and 
guilty  of  a  felony,  whilst  the  defense  was,  that  he  was  only 
liable  for  the  theft  of  six  dollars,  which  would  be  a  misde- 
meanor. 

In  the  general  charge,  the  court  instructed  the  jury,  in 
effect,  that  if  defendant,  under  circumstances  amounting  to 
theft,  unlocked  the  drawer  and  partly  removed  the  open 
drawer  and  took  therefrom  a  part  of  the  money  contained  in 
said  drawer,  though  the  part  so  taken  may  have  been  less 
than  twenty  dollars  at  the  time  he  was  discovered  in  the  act 
of  removing  the  contents  of  the  said  drawer,  then  they  should 
find  him  guilty  of  theft  of  twenty  dollars  or  over,  and  assess 
his  punishment  in  the  penitentiary  not  less  than  two  nor 
more  than  ten  years.  At  the  instance  of  defendant,  a  special 
requested  instruction,  presenting  the  defendant's  theory,  was 
given,  to  the  effect  that  if  the  jury  were  not  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  took  at  least  twenty 
dollars  into  his  actual  possession,  then  they  should  find  bim 
guilty  of  theft  of  property  of  value  less  than  twenty  dollars, 
and  fine  him  not  to  exceed  five  hundred  dollars  and  imprison 
him  in  the  county  jail  not  to  exceed  one  year,  or  imprison 
him  without  fine. 

As  above  stated,  defendant  was  found  guilty  of  a  felony,  — 
that  is,  of  theft  of  twenty  dollars  and  over,  —  and  given  two 
years  in  the  penitentiary.  In  other  words,  he  has  been  found 
guilty  of  the  theft  of  the  entire  amount  of  fifty-one  dollars,  the 
entire  sum  of  money  contained  in  the  drawer. 

At  common  law,  the  main  contention  in  such  a  case  would 
have  been  as  to  the  sufiiciency  of  the  proof  to  establish  aspor- 
tation of  the  property,  which,  at  common  law,  was  an  essen- 
tial ingredient  of  larceny.  "At  common  law,"  says  Mr. 
Russell,  "it  appears  to  be  well  settled  that  the  felony  lies  in 
the  very  first  act  of  removing  the  property,  and  therefore  that 
the  least  removing  of  the  thing  taken  from  the  place  where  it 
was  before  with  an  intent  to  steal  it  is  a  sufficient  asportation, 
though  it  be  not  quite  carried  away  ";  citing  4  Ela.  Com.  231. 
Again  he  says:  "  But  if  any  part  of  the  thing  is  removed  from 
the  space  that  part  occupied,  though  the  whole  thing  is  not 
removed  from  the  whole  space  which  the  whole  thing  occu- 
pied, the  asportation  will  be  sufficient":  2  Russell  on  Crimes, 
9th  Am.  ed.,  152. 

Mr.  Bishop  says:  "The  doctrine  is,  that  any  removal,  how- 
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ever  slight,  of  the  entire  article,  which  is  not  attached  either 
to  the  soil  or  to  any  other  thing  not  removed,  is  sufficient, 
while  nothing  short  of  this  will  do.  Therefore,  if  the  thief  has 
the  absolute  control  of  the  thing  but  for  an  instant,  the  larceny 
is  complete":  2  Bishop's  Grim.  Law,  7th  ed.,  sees.  794,  795. 

We  are  not  prepared  to  say  that  even  at  common  law  the 
facts  in  this  case  would  not  sufficiently  have  established  the 
asportation  of  the  entire  sum  of  money  contained  in  the  drawer. 
This,  however,  it  is  unnecessary  for  us  to  decide,  since  under 
our  statutes  asportation  is  not  necessary  to  constitute  the 
crime  of  theft.  With  us  the  essential  element  of  theft  is  the 
fraudulent  taking:  Pen.  Code,  art.  724;  and  it  is  expressly 
provided  that  "to  constitute  'taking'  it  is  not  necessary  that 
the  property  be  removed  any  distance  from  the  place  of  tak- 
ing; it  is  sufficient  that  it  has  been  in  the  possession  of  the 
thief,  though  it  may  not  be  moved  out  of  the  presence  of  the 
person  deprived  of  it;  nor  is  it  necessary  that  any  definite 
length  of  time  shall  elapse  between  the  taking  and  the  discov- 
ery thereof,  —  if  but  a  moment  elapse  the  offense  is  complete  ": 
Pen.  Code,  art.  726.  Neither  asportation  nor  actual  manual 
possession  of  the  property  is,  under  our  code,  essential  to  con- 
stitute theft:  Conner  v.  State,  24  Tex.  App,  245;  Coward  v. 
State,  24  Tex.  App.  590;  Doss  v.  State,  21  Tex.  App.  505;  57 
Am.  Rep.  618;  Willson's  Crim.  Stats.,  sec.  1267. 

The  rule  with  us  is,  that,  "to  constitute  theft,  there  must  be 
a  fraudulent  taking  of  the  property,  and  while  there  may  be 
a  taking  of  the  property  without  actual  manual  possession  of 
it,  still  the  property  must  in  some  manner  have  come  into  the 
possession  of  the  party  accused  of  the  theft,  either  actually  or 
constructively,  or  he  cannot  be  said  to  have  taken  it":  Miri' 
ter  V.  State,  26  Tex.  App.  217.  Where  there  has  been  no 
actual  manual  taking,  still  a  constructive  possession  and  a 
constructive  interruption  of  the  possession  of  the  owner  of  the 
property,  or  where  the  accused  has  actual  control  of  the  prop- 
erty,— that  is,  has  it  under  his  actual  dominion  with  power  to 
take  it  into  his  actual  manual  possession, —  it  is  sufficient: 
Minter  v.  State,  26  Tex.  App.  217. 

In  the  case  in  hand,  the  defendant  had  taken  actual  con- 
trol and  possession  of  all  the  money  in  the  drawer  when  he 
unlocked  and  pulled  out  the  drawer,  and  had  dominion  over 
it,  with  power  to  take  it  into  his  actual  manual  possession. 
The  charge  of  the  court  presented  the  law  correctly,  and  the 
evidence  is  sufficient  to  support  the  conviction. 
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,  There  was  no  voluntary  return  of  the  property:  Grant  v. 
State,  2  Tex.  App.  163;  Willson's  Crim.  Stats.,  sec.  1287. 
"A  person  who  takes  a  thing  feloniously  does  not  purge  the 
offense  by  handing  it  immediately  back  to  the  owner":  2 
Bishop's  Crim.  Law,  7th  ed.,  sec.  796. 

We  have  found  no  error  in  the  conviction,  and  the  judg- 
ment is  affirmed.  

Larceny — What  Takino  Sufficient  to  Constitute. — Secrecy  is  the 
usual  evidence  of  felonioua  intent  in  larceny,  but  if  defendant  knowingly 
took  the  goods  of  another,  making  no  claim  of  right  to  them,  with  the  intent 
to  deprive  the  owner  of  them,  he  is  guilty  of  larceny:  State  v.  Powell,  103 
N.  C.  424;  14  Am.  St.  Rep.  821,  and  note.  The  fact  that  he  abandoned  the 
property  taken  will  not  alter  the  offense:  State  v.  Davis,  38  N.  J.  L.  176;  20 
Am.  Rep.  367;  State  v.  Farrow,  Phill.  (N.  C.)  161;  93  Am,  Dec.  585,  and 
note. 
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EviDKNOB  —  Res  Gestae.  —  Declarations  of  an  Ignoeant  Negro 
Woman,  made  from  half  an  hour  to  an  hour  after  she  was  injured, 
showing  when,  how,  and  by  whom  the  wound  was  inflicted,  when  she 
had  not  spoken  to  any  one  after  her  injury,  are  admissible  as  part  of 
the  res  gestae,  after  her  death,  on  the  trial  of  the  person  accused  of  kill- 
ing her. 

Evidence  —  Res  Gest^.  —  To  Constitute  Declarations  a  Part  of  the 
Res  Gest^,  it  is  not  necessary  that  they  were  precisely  coincident 
with  the  principal  fact.  If  they  sprang  out  of  the  principal  fact,  tend 
to  explain  it,  were  voluntary  and  spontaneous,  and  made  at  a  time  so 
near  it  as  to  preclude  the  idea  of  deliberate  design,  they  may  be  re- 
garded as  contemporaneous,  and  admitted  in  evidence. 

Evidence.  —  Declarations  of  One  Who  has  Killed  Another,  Show- 
ing A  Wish  to  Kill  Others  because  of  their  friendship  with  the  de- 
cedent, are  admissible  in  evidence  for  the  purpose  of  proving  malice. 

Defendant,  a  negro,  was  indicted  and  convicted  of  the 
murder  of  his  mother-in-law.  She  had  caused  him  to  be  ar- 
rested for  misdemeanor,  of  which  he  was  convicted,  and  he 
threatened  to  kill  her  therefor  as  soon  as  he  should  be  re- 
leased from  jail.  After  his  release,  he  went  to  see  her,  and 
assured  persons  who  were  at  the  same  house  that  he  did  not 
wish  to  injure  her.  They  then  went  away,  leaving  the  ac- 
cused talking  with  her,  but  in  a  few  moments  heard  her 
scream,  and  saw  that  he  was  bending  her  backward  against 
his  left  arm.  He  immediately  released  her  and  walked  away, 
and  thereupon  she  exclaimed  that  she  had  been  cut  all  to 
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pieces.     He  claimed  that  the  cutting  was  done  accidentally j^, 
in  a  struggle  for  the  possession  of  a  razor. 

J.  D.  McMahon,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WiLLSON,  J.  This  conviction  is  for  murder  in  the  first  de- 
gree, and  the  death  penalty  is  assessed.  Deceased  was  the- 
mother-in-law  of  the  defendant,  and  was  killed  with  a  razor. 

Over  objection  of  the  defendant,  the  state  proved,  by  doc- 
tors Hudson  and  Talley,  that  within  from  a  half  hour  to  on^ 
hour  and  a  half  after  deceased  had  been  wounded,  she  stated 
to  them  that  "Joe  Lewis  had  come  up  behind  her  while  she^^ 
was  at  the  wash-tub,  ran  his   hand  under  her  arm,  pulledi 
her  backward,  and  cut  her  nearly  in  two."     The  trial  judge' 
explains  the  admission  of  this  evidence  as   follows:  "The- 
testimony  shows   the   deceased   to   have   been   an   ignorant- 
negro  woman,  and  that  between  the  infliction  of  the  wound 
and  her  statement  to  the  doctors  she  had  not  spoken,  except 
in  a  scream  or  moan,  caused  presumably  from  pain;  and  I 
believe  the  circumstances   surrounding  this  ignorant  negro^ 
woman  utterly  preclude  the  idea  of  deliberate  design,  but. 
on   the  contrary,  was  as  voluntary  and  spontaneous  as  if 
uttered  when  she  fell  under  the  blow.     The  evidence  was  not. 
offered  or  admitted  as  dying  declarations,  but  as  part  of  the. 
res  gestfB.''^     We  agree  with  the  trial  judge  that  the  evidence 
was  res  gestae,  and  admissible.     In  order  to  constitute  decla- 
rations a  part  of  the  res  gestse,  it  is  not  necessary  that  they 
were  precisely  coincident  in  point  of  time  with  the  principal 
fact.     If  they  sprang  out  of  the  principal  fact,  tend  to  ex- 
plain it,  were  voluntary  and  spontaneous,  and  made  at  a  time. 
so  near  it  as  to  preclude  the  idea  of  deliberate  design,  they 
may  be  regarded  as  contemporaneous,  and  are  admissible  in 
evidence:  Foster  v.  State,  8  Tex.  App.  248;  Tooney  v.  State,  8 
Tex.  App.  452;  Mclnturf  v.  State,  20  Tex.  App.  335;  Powers 
V.  State,  23  Tex.  App.  42;  Irhy  v.  State,  25  Tex.  App.  203. 
We  think  the  declarations  made  by  the  deceased,  and  ad- 
mitted in  evidence,  came  within  the  above-stated  rule,  con- 
sidering the   circumstances   under  which  they   were   made, 
which  circumstances  exclude  the  conclusion  that  they  might 
have  been  made  with  deliberate  design,  or  were  fabricated 
by  the  deceased. 

Anderson,  a  witness  for  the  state,  testified  about  a  conver- 
sation he  had  with  the  defendant  after  the  homicide,  which, 
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conversation  took  place  in  Laredo,  Texas.  He  testified  that 
the  defendant  told  him,  in  said  conversation,  that  he  killed  the 
deceased,  and  in  detailing  this  conversation  the  witness  fur- 
ther stated  that  defendant  said  that  he  wanted  to  kill  Mr. 
Kelley  and  others  at  Belton  who  had  interfered  with  him, 
etc.  The  statements  made  by  the  defendant  as  to  other  per- 
sons than  the  deceased  were  objected  to  by  his  counsel,  upon 
the  ground  that  they  were  irrelevant.  The  objection  was 
overruled,  and  a  bill  of  exception  reserved,  which,  although 
not  as  full  and  specific  as  it  should  be,  will  be  considered.  We 
think  the  testimony  objected  to  was  relevant  and  admissible. 
It  was  relevant  to  the  issue  of  express  malice.  It  tended  to 
show  that  the  defendant's  enmity  towards  the  deceased  was 
BO  intense  that  it  embraced  her  friends.  He  was  speaking 
about  the  homicide,  and  his  statements  with  reference  to  the 
other  persons  whom  he  desired  to  kill  showed  that  such  de- 
sire arose  from  the  friendship  of  those  parties  to  the  deceased, 
and  that  it  was  because  of  his  malice  toward  her  that  he  en- 
tertained malice  toward  them.  This,  we  think,  is  a  fair  in- 
ference from  the  conversation  as  detailed  by  the  witness 
Anderson.  Statements  made  by  a  slayer  before,  at  the  time 
of,  and  even  after  the  homicide  are  often  pertinent  evidence  to 
show  express  malice:  Duehbe  v.  State,  1  Tex.  App.  159;  Garza 
v.  State,  11  Tex.  App.  345;  McKinney  v.  State,  8  Tex.  App.  626. 
We  are  clearly  of  the  opinion  that  the  court  did  not  err  in  ad- 
mitting the  testimony  objected  to.  See  also  Hart  v.  State,  15 
Tex.  App.  202;  49  Am.  Rep.  188. 

As  to  the  remarks  of  prosecuting  counsel  excepted  to  by 
the  defendant,  we  see  nothing  improper  in  those  made  by  the 
county  attorney.  Those  made  by  Judge  Kirk  were  not  unex- 
ceptionable, but  in  view  of  the  evidence  in  the  casg,  could  not, 
we  think,  have  influenced  the  verdict.  Upon  tlie  evidence  in 
the  case,  the  verdict  could  not  reasonably  have  been  other 
than  guilty  of  murder  in  the  first  degree,  and  the  murder  was 
of  a  character  so  brutal,  so  fiendish  and  cruel,  that  the  pun- 
ishment of  death,  the  highest  prescribed  by  the  law,  is  fully 
warranted. 

There  is  no  error  for  which  the  conviction  should  be  dis- 
turbed, and  the  judgment  is  afiirmed. 


Criminal  Law — Declarations  of  Injured  Person  —  Ees  G¥.mye. — 
The  statement  of  a  wounded  and  bleeding  woman  as  to  the  cause  of  her  in- 
jury, terminating  in  her  death,  is  admissible  as  a  part  of  the  res  gestce, 
when  made  immediately  after  the  occurrence:  Commonwealth  v.  McPike,  3 
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Cush.  181;  50  Am.  Dec.  727,  and  note;  Slate  v.  Molisse,  38  La.  Ann.  381; 
58  Am.  Rep.   181,  and  extended  note;  Drake  v.  State,  29  Tex.  App.   265; 

Weathersby  v.  State,  29  Tex.  App.  278.    Contra,  see  Mayea  v.  State,  64  Miss. 
329;  60  Am.  Rep.  58;  Bi7in8  v.  State,  67  Ind.  46;  26  Am.  Rep.  48. 

Evidence  —  Res  Gest^  —  What  Constitutes.  —  JRes  gestae  are  those  cir- 
cumstances which  are  the  incidents  of  a  particular  act,  and  illustrative  of  it. 
They  must  stand  in  immediate  causal  relation  to  the  act,  but  may  be  sepa- 
rated from  the  act  by  a  more  or  less  appreciable  lapse  of  time:   Ward  v. 

White,  86  Va.  212;  19  Am.  St.  Rep.  883,  and  note;  State  v.  Mathews,  98  Mo. 
125. 

Criminal  Law  —  Homicide  —  Proof  or  Malice.  — Evidence  of  any  facts 
which  go  to  afiford  an  inference  of  the  existence  of  malice  are  admissible: 
State  V.  Deschamps,  42  La.  Ann.  567;  21  Am.  St.  Rep.  392,  and  note;  Walker 
V.  State,  85  Ala,  7;  7  Am.  St.  Rep.  17,  and  note.  Covert  or  vague  threats 
made  by  one  in  regard  to  a  crime  are  competent  evidence  against  one  charged 
with  its  commission:  State  v.  Cj-aw/ord,  99  Mo.  74;  Muscat  v.  Commonwealth, 
87  Va.  460. 
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Evidence  —  Dying  Declarations,  What  Admissible  as. — Declarations 
made  by  one  after  receiving  an  injury,  reduced  to  writing,  and  sworn 
to  by  him  at  a  time  when  he  did  not  apprehend  death,  are  admissible  in 
evidence  as  dying  declarations,  if  he,  after  becoming  conscious  of  ap- 
proaching death,  and  without  hope  of  recovery,  refers  to  and  reaffirms 
such  statements,  though  they  are  not  then  shown  or  read  to  him. 

Evidence  Contradicting  Dying  Declarations.  —  It  is  not  error  to  refuse 
to  permit  a  witness  to  state  that  the  decedent  had  made  statements 
different  from  his  dying  declarations,  if  the  witness  is  unable  to  state 
the  substance  of  the  alleged  contradictory  statements. 

Homicide  —  Defense  of  Another.  — One  Krother  is  justified  in  interfer- 
ing in  the  defense  of  another,  when  the  latter  is  in  an  angry  struggle 
with  a  third  person,  who  attempts  to  possess  himself  of  a  club  with 
the  apparent  purpose  of  using  it  on  the  brother.  The  brother  thus  in- 
terfering is  justified  not  only  in  seeking  the  ckib,  but,  if  necessary  for 
the  protection  of  his  brother,  in  striking  with  it. 

Homicide  —  Intent. — If  one  brother  comes  to  the  assistance  of  another, 
who  is  engaged  in  a  fight,  and  whose  adversary  is  seeking  to  obtain  a 
club  with  which  to  strike  the  brother  with  whom  he  is  fighting,  the  as- 
sisting brother  is  not  chargeable  with  the  murderous  intent  of  the  fight- 
ing brother,  unless  it  be  shown  that  he  knew,  or  might  reasonably  have 
known,  of  such  intent. 

Jury  Trial —Criminal  Law. — The  failure  of  the  judge  to  instruct  the 
jury  upon  the  law  of  self-defense  is  an  error  calling  for  the  reversal  of 
a  judgment  of  conviction,  when  there  is  evidence  in  the  case  fairlj'  pre- 
senting the  issue  of  self-defense. 

Indictment  against  Charles  Snell  for  the  murder  of  J.  B. 
VVhitefield,  resulting  in  a  conviction  for  manslaughter.  There 
i*a8  evidence  tending  to  show  that  while  decedent  and  Samuel 
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'  Snell  were  engaged  in  a  fight,  the  former  ran  to  get  a  club; 
that  the  defendant,  seeing  this,  ran  for  the  club  at  the  same 
time,  and  prevented  decedent  from  getting  it,  and  threw  it 
away;  but  the  decedent,  in  his  dying  declaration,  claimed  that 
the  defendant  tried  to  strike  him  with  his  club.  There  was 
no  doubt  that  Samuel  Snell,  brother  of  the  defendant,  cut  the 
decedent  with  a  knife,  inflicting  wounds  from  which  his  death 
resulted,  but  the  defendant  claimed  that  he  had  nothing  to 
do  with  this,  and  did  not  know  that  his  brother  had  or  in- 
tended to  use  a  knife,  and  that  defendant  did  not  take  any 
part  in  the  fight,  except  to  get  and  throw  away  a  club  which 
decedent  tried  to  get  for  the  purpose  of  striking  defendant's 
brother.  The  next  day  after  receiving  his  injury,  the  dece- 
dent made  a  statement  which  was  reduced  to  writing,  and 
sworn  to  by  him.  Six  days  afterwards,  and  when  decedent 
had  become  satisfied  he  could  not  recover,  he  referred  to  his 
prior  statement,  saying  that  it  was  true,  and  that  he  had 
sworn  to  it,  and  would  make  no  more  statements. 

D.  0.  Smith  and  W.  B.  Dunham,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general  for  the  state. 

WiLLSON,  J.  We  are  of  the  opinion  that  the  statements  of 
the  deceased,  reduced  to  writing  and  signed  and  sworn  to  by 
him  before  the  witness  Fletcher,  were  properly  admitted  in 
evidence  as  dying  declarations,  it  having  been  proved  that 
the  deceased  was  fully  cognizant  of  said  statements,  and  that 
afterwards,  when  he  was  conscious  of  approaching  death,  and 
was  without  hope  of  recovery,  and  was  sane,  he  reaffirmed 
said  statements.  In  Wharton's  Criminal  Evidence,  9th  ed., 
sec.  287,  it  is  said:  "Prior  declarations,  though  in  themselves 
inadmissible,  may  become  admissible,  on  subsequent  affirma- 
tion, in  cases  where,  although  the  declarant  did  not  at  the 
time  of  first  making  them  believe  he  was  about  to  die,  he 
subsequently  referred  to  them  and  affirmed  their  truth  at  a 
time  when  he  knew  he  was  dying."  See  also  Moclcabee  v. 
Commonwealth,  78  Ky.  380.  It  was  not  necessary,  we  think, 
that  said  statements  should  have  been  shown  to  or  read  over 
to  the  deceased  at  the  time  he  reaflfirmed  the  same,  as  it  was 
clearly  proved  that  he  knew  and  fully  understood  the  same, 
and  he  referred  to  and  adopted  tliem  at  a  time  when  he  knew 
he  was  dying  and  just  before  his  death,  and  when  requested 
to  make  a  dying  declaration. 
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It  was  not  error  to  refuse  to  permit  the  witness  Thornton 
to  testify  that  deceased  had  made  statements  to  him  different 
from  the  dying  declarations,  said  witness  being  unable  to 
state  the  substance  of  said  variant  statements.  To  permit 
the  witness  to  so  testify  would  have  been  permitting  him  to 
state  merely  his  conclusions. 

Bill  of  exception  No.  6  does  not  state  facts  which  show  that 
error  was  committed  in  rejecting  the  proposed  testimony  of 
the  witnesses  Stinson  and  Ridding  as  to  statements  made  by 
Mrs.  Whitefield.  Said  proposed  testimony  would  ijot  be  ad- 
missible except  for  the  purpose  of  impeaching  the  credibility 
of  Mrs.  Whitefield  as  a  witness,  and  the  bill  does  not  show 
that  a  proper  predicate  had  been  laid  for  the  introduction  of 
said  testimony  for  said  purpose.  It  was  permissible  for  the 
defendant,  in  the  cross-examination  of  Mrs.  Whitefield,  to  lay 
a  predicate  for  the  purpose  of  impeaching  her  credibility  by 
proof  of  statements  made  by  her  contradictory  of  her  testi- 
mony, and  if  she  denied  making  such  statements,  it  was  then 
competent  to  prove  that  she  had  made  them;  but  the  bill  of 
exception  does  not  show  that  any  predicate  was  laid. 

We  are  of  the  opinion  that  the  evidence  fairly  presents  the 
issue  of  self-defense  as  to  this  defendant.  It  shows  that  de- 
fendant's brother  was  in  an  angry  and  violent  struggle  with 
the  deceased;  that  deceased  during  the  struggle  attempted  to 
possess  himself  of  a  club,  —  a  deadly  weapon,  —  with  the  ap- 
parent intention  of  using  it  upon  defendant's  brother,  and 
it  was  at  this  juncture  that  the  defendant  interposed,  secured 
the  club,  and  struck  or  attempted  to  strike  the  deceased  with 
the  same.  Up  to  this  act  of  his  it  does  not  appear  from  the 
evidence  that  he  engaged  in  any  way  in  the  difficulty  between 
his  brother  and  the  deceased.  It  doe'fe  not  appear  that  he 
knew  that  his  brother  was  using  or  intending  to  use  a  knife 
in  the  conflict.  It  does  not  appear  that  he  knew  or  had  reason 
to  believe  that  his  brother  intended  to  kill  the  deceased,  or 
to  inflict  upon  him  serious  bodily  injury.  On  the  contrary, 
the  evidence  tends  to  show  that  the  appearances  indicated 
to  him  that  his  brother  and  the  deceased  were  merely  en- 
gaged in  a  contest  with  their  fists,  neither  using  or  attempting 
to  use  a  deadly  weapon. 

Such  being  the  state  of  the  case  when  the  deceased  at- 
tempted to  possess  himself  of  the  club  with  the  apparent  pur- 
pose of  using  the  same  upon  his  brother,  the  defendant  was 
justified  in  interfering  in  defense  of  his  brother,  and  in  eecur- 
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ing  the  club,  and  even  in  striking  or  attempting  to  strike  the 
deceased  with  it  if  necessary  to  prevent  the  deceased  from 
getting  and  using  it.  It  is  not  the  intent  which  actuated  the 
defendant's  brother,  but  the  intent  with  which  the  defendant 
acted,  which  constitutes  the  criterion  in  passing  upon  the  issue 
of  guilt  in  this  case.  "  According  to  his  own  act  and  intent 
does  the  law  measure  him,  and  hold  him  guilty  of  murder,  or 
of  manslaughter,  or  entirely  justifiable,  as  the  facts  may  war- 
rant," and  the  intent  of  his  brother  is  immaterial,  unless  it  be 
shown  that  the  defendant  knew,  or  might  reasonably  have 
known,  luch  intent:  Guffee  v.  State,  8  Tex.  App.  187;  Sterling 
V.  State,  15  Tex.  App.  249;  Dyson  v.  State,  14  Tex.  App.  454; 
Foster  v.  State,  8  Tex.  App.  248;  Kemp  v.  State,  11  Tex.  App. 
174;  North  v.  State,  12  Tex.  App.  111. 

In  his  charge  to  the  jury  the  learned  trial  judge  did  not 
submit  the  issue  of  self-defense.  No  instruction  whatever  was 
given  to  the  jury  relating  to  self-defense,  and  because  of  the 
omission  to  submit  said  issue,  and  to  properly  instruct  the 
jury  in  relation  thereto,  the  charge  of  the  court  is  funda- 
mentally defective  and  insufficient:  Bell  v.  State,  17  Tex.  App. 
538;  Mexily  v.  State,  26  Tex.  App.  274;  8  Am.  St.  Rep.  477; 
and  for  this  reason  the  judgment  is  reversed,  and  the  cause  is 
remanded.  

Homicide  —  Dying  Declarations  as  Evidence.  —  A  dying  declaration 
made  before  the  deceased  was  conscions  of  his  condition  is  admissible  in  evi- 
dence if  aflSrmed  after  he  became  conscious  of  his  approaching  end:  State  v. 
Ferguson,  2  Hill,  619;  27  Am.  Dec.  412,  and  note.  If  one  has  given  up  all 
hope  of  life,  his  declaration  is  admissible,  even  though  it  is  not  so  stated 
therein:  State  v.  Wilson,  24  Kan.  189;  36  Am.  Rep.  257.  The  fact  that 
death  did  not  occur  for  some  time  after  the  dying  statement  will  not  make 
any  difiference,  if  made  under  fear  of  impending  death:  People  v.  Vernon,  35 
Cal.  49;  95  Am.  Dec.  49,  and  extended  note;  Commonwealth  v.  Cooper,  5 
Allen,  495;  81  Am.  Dec.  762,  and  note;  Shell  v.  State,  88  Ala.  14;  Pulliam 
V.  State,  88  Ala.  1.  Dying  declarations,  to  be  admissible,  must  be  made  under 
a  fear  of  impending  death,  and  with  no  hope  of  recovery:  Westbrook  v.  People^ 
126  111.  84;  State  v.  Johnson,  26  S.  C.  152;  Vaughan  v.  Commonwealth,  86  Ky. 
431;  Archibald  v.  State,  122  Ind.  122;  Walton  v.  State,  79  Ga.  447.  If  a 
man  is  told  by  his  physician  that  he  cannot  recover,  and  has  confidence  in 
him,  though  he  may  not  himself  believe  that  he  is  going  to  die,  his  declara- 
tions made  under  those  circumstances  are  admissible:  State  v.  Wensell,  98 
Mo.  137. 

Homicide  in  Defense  of  Another.  —  If  a  father  kills  the  husband  of  his 
daughter  while  he  is  inflicting  cruel  and  inhuman  punishment  upon  her,  en- 
dangering her  life,  the  offense  is  manslaughter:  Campbell  v.  Commonwealth^ 
88  Ky.  402;  21  Am.  St.  Rep.  348,  and  note.  See  note  to  Stanley  v.  Com- 
monwealth, 9  Am.  St.  Rep.  308. 


Dec.  1890.]  LiNCEcuM  v.  State.  727 

LiNCECUM  V.  State. 

[29  Texas  Appeals,  8'28.] 

Criminal  Law.  —  Evidencb  of  the  General  Oharaotbr  of  the  De- 
fendant is  admissible  ia  his  favor,  in  all  criminal  cases  iu  which  intent 
is  necessary  to  constitute  the  offense  with  which  he  is  charged. 

Criminal  Law. — Evidence  of  the  General  Reputation  of  the  Ac- 
cused AS  That  of  a  Peaceable  and  Law-abiding  Man  is  admissible 
in  his  favor  when  he  is  on  trial  charged  with  rape  committed  by  assault 
and  force. 

Criminal  Law.  —  A  New  Trial  on  the  Ground  of  Newly  Discovered 
Evidence  should  be  granted,  when  the  accused  has  been  convicted  of 
rape,  and  the  newly  discovered  evidence  is  such  as  might  have  led  the 
jury  to  doubt  whether  the  crime  could  have  been  committed  as  stated 
by  the  prosecutrix. 

/.  G.  Cook,  and  Leake,  Shepard,  and  Miller^  for  the  ap- 
pellant. 

W.  L.  Davidson,  assistant  attorney-general,  and  J.  M.  Dun- 
can, for  the  state. 

White,  P.  J.  This  is  an  appeal  from  a  judgment  of  convic- 
tion for  rape. 

On  the  trial,  the  defendant  offered  to  prove,  by  the  sheriff 
of  Lampasas  County,  and  also  by  another  witness,  that  they 
were  acquainted  with  his  general  reputation  in  the  neighbor- 
hood where  he  lived  as  "a  peaceable  man"  and  "a  law-abiding 
man."  Objection  to  this  evidence,  as  made  by  the  state,  was, 
that  the  inquiry  should  be  limited  to  his  general  character  for 
chastity  and  morality.  This  objection  was  sustained  and  the 
evidence  excluded. 

"  While  a  defendant's  character  is  presumed  to  be  good 
until  it  is  impeached,  it  is  always  admissible  for  him  to  prove 
that  his  character  was  such  as  to  make  it  unlikely  that  he 
would  have  perpetrated  the  act  charged  upon  him."  "And 
the  character  he  is  entitled  to  prove'must  be  such  as  would 
make  it  unlikely  that  he  would  be  guilty  of  the  particular 
crime  with  which  he  was  charged":  Wharton's  Grim.  Ev., 
9th  ed.,  sees.  57,  60;  3  Am.  &  Eng.  Ency.  of  Law,  110  et  seq. 

Mr.  Bishop  says:  "  Probably  by  all  opinions  it  is  competent 
to  give  evidence  as  to  the  particular  trait  of  character  which 
the  indictment  impugns.  And  some  deem  the  inquiry  should 
be  limited  to  such  trait,  it  being  obviously  irrelevant  and  ab- 
surd, on  a  charge  of  stealing,  to  inquire  into  the  prisoner's 
loyalty;  or  on  a  trial  for  treason,  to  inquire  into  his  character 
for  honesty  in  his  private  dealings.     But  by  the  better  reason- 
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ing,  and  according  to  what  is  common  in  practice,  in  at  least 
vpart  of  the  states,  whilst  this  consideration  should  not  be 
wholly  disregarded,  the  evidence  as  to  character  is  permitted 
.a  wider  range.  Goodness  and  wickedness  do  not  flow  alto- 
rgether  in  channels,  and  one  of  good  character  in  general  is 
less  likely  to  commit  a  particular  wrong  than  one  of  bad 
•character  in  general":  1  Bishop's  Crim.  Proc,  3d  ed.,  sec. 
1113;  see  also  9  Crim.  Law  Mag.  444  et  seq. 

In  Jones  v.  State,  10  Tex.  App.  552,  it  was  held  that  "in 
^criminal  prosecutions,  where  guilty  knowledge  or  criminal 
'intention  is  of  the  essence  of  the  offense,  it  is  competent  for  the 
defendant  to  put  his  general  character  in  evidence  with  respect 
to  the  offense  charged  against  him."    That  was  a  case  of  rape. 

In  Johnson  v.  State,  17  Tex.  App.  565,  which  was  a  case  of 
assault  with  intent  to  rape,  the  extent  of  the  issue  presented 
AS  to  character  by  the  defendant  was,  that  his  reputation  was 
:good  as  "  a  peaceable  negro,  and  one  who  was  always  polite 
to  white  people,  especially  to  ladies";  and  it  was  held  that  it 
was  error  to  permit  the  prosecution  to  investigate  the  defend- 
^ant's  general  reputation  as  "  a  law-abiding  man,"  when  he 
3iad  not  put  it  as  such  in  issue.  It  was  not  decided  in  that 
<case  that  the  defendant  could  not  have  put  in  issue  his  char- 
acter as  "  a  law-abiding  man,"  but  only  that  defendant,  not 
having  done  so  in  the  first  instance,  the  state  could  not  do  so. 
"^'The  prosecution  is  not  allowed  to  call  witnesses  to  the  general 
ibad  character  of  the  prisoner  unless  to  rebut  the  evidence  of 
liis  good  character  already  adduced  by  the  prisoner  ":  Coffee 
V.  State,  1  Tex.  App.  548;  citing  3  Greenl.  Ev.,  sec.  25;  2 
Russell  on  Crimes,  704,  786;  1  Phillipps  on  Evidence,  469;  1 
Bishop's  Crim.  Proc,  3d  ed.,  sec.  64.  It  is  not  competent  for 
the  prosecution  to  go  into  the  inquiry  until  the  defendant  has 
-voluntarily  put  his  character  in  issue,  and  in  such  case  there 
tcan  be  no  examination  as  to  particular  facts:  Commonwealth 
\.  Hardy,  2  Mass.  317;  Commonwealth  v.  Webster,  5  Cush.  324; 
«52  Am.  Dec.  711. 

In  the  case  under  consideration,  the  defendant  was  charged 
-with  rape  committed  by  assault  and  by  force.  The  crime 
carries  with  it  as  an  essential  element  a  criminal  intent  to  do 
the  act  by  assault  with  force,  and  without  the  consent  of  the 
injured  female.  "  In  all  criminal  cases,  whenever  a  criminal 
"intent  is  necessary  to  constitute  the  offense,  evidence  of  the 
general  character  of  the  defendant  is  admissible  in  his  be- 
half": Lann  v.  State,  25  Tex.  App.  495;  8  Am.  St.  Rep.  445. 
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In  Matthews  v.  State^  32  Tex.  117,  exidence  of  character  was 
rejected  as  irrelevant  to  the  issue,  in  a  trial  for  assault  and 
battery,  the  admission  of  such  evidence  being  held  to  be  in  the 
discretion  of  the  court,  and  it  being  invariably  admissible  only 
in  cases  where  the  life  of  the  prisoner  is  involved.  Such  is  not 
the  law  as  we  understand  it.  Mr.  Bishop  says:  "This  evi- 
dence is  admissible  in  all  offenses,  the  high  and  low  alike," 
where  the  defendant's  character  is  in  any  manner  fairly  in- 
volved: 1  Bishop's  Crim.  Proc,  3d  ed.,  sec.  1114;  2  Lead. 
Crim.  Cas.,  2d  ed.,  351,  and  note. 

In  all  cases  where  an  accused  is  charged  with  personal  vio- 
lence upon  another,  he  should  be  permitted  to  prove  his  gen- 
eral character  for  peace  and  quiet,  —  that  is,  that  he  is  a  peace- 
able man:  Commonwealth  v.  Mitchell^  1  Brewst.  563;  Sawyer 
v.  Peo'ple,  1  N.  Y.  Crim.  Rep.  249;  Walker  v.  State,  102  Ind. 
502. 

The  case  of  State  v.  Lee,  22  Minn.  407,  21  Am.  Rep.  769, 
was  a  rape  case,  and  it  was  there  held  that  "quiet  and  peace- 
able character  "  may  be  proved  in  defense  to  an  indictment 
for  rape. 

Guided  by  the  light  and  reason  of  the  authorities  cited,  we 
are  of  opinion  the  court  erred  in  rejecting  defendant's  prof- 
fered evidence  as  to  character. 

One  of  the  defendant's  grounds  of  motion  for  new  trial  was 
the  newly  discovered  evidence  of  one  Hubert  Robinson.  The 
testimony  of  the  prosecutrix  was,  that  the  rape  was  committed 
upon  her  on  the  public  road;  that  defendant  stopped  his  buggy 
in  a  ravine  and  ravished  her  in  the  buggy.  Robinson  swears 
that  he  was  hunting  horses  near  the  said  road;  that  he  saw 
the  defendant  and  a  lady  in  a  buggy  pass  the  road  not  seventy- 
five  yards  from  him;  that  ten  minutes  afterwards  he  came 
into  the  same  road,  going  in  the  same  direction  and  traveling 
at  about  the  same  rate  of  speed  they  did;  that  when  he  passed 
the  house  of  Rogers,  near  where  the  prosecutrix  said  the  rape 
occurred,  he  saw  a  buggy  with  top  up  in  the  same  road  about 
three  quarters  of  a  mile  ahead  of  him.  He  says  that  he,  Rob- 
inson, traveled  on  behind  Lincecum  and  the  lady;  that  he 
did  not  see  them  stop  anywhere  on  the  road,  and  that  if  they 
had  stopped  any  length  of  time,  he,  Robinson,  would  have  seen 
them  while  they  were  stopped,  if  they  stopped  at  all. 

We  think  the  evidence  important,  in  view  of  the  facts  in 
the  case.  The  jury,  if  such  evidence  had  been  before  them, 
might  have  doubted  if  the  rape  could  have  been  accomplished 
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as  stated  by  the  prosecutrix,  and  the  buggy  have  had  time  to 
go  three  quarters  of  a  mile  beyond  the  place  of  the  crime  at 
an  ordinary  gait  in  the  space  of  ten  minutes,  —  the  time  the 
buggy  was  out  of  sight  of  the  witness  Robinson. 

We  are  of  opinion  that  the  court  should  have  granted  a  new 
trial  on  account  of  this  newly  discovered  evidence,  and  that 
it  was  error  to  refuse  it. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded.  

Criminal  Law — Evidence  of  Good  Character  as  a  Defense. — Evi. 
dence  of  general  good  character  of  an  accused  is  adtniasible  in  hia  behalf 
where  a  criminal  intent  is  necessary  to  constitute  an  offense:  Lann  v.  Stale, 
25  Tex.  App.  495;  8  Am.  St.  Rep.  445,  and  note;  State  v.  Barth,  25  S.  C.  175; 
60  Am.  Rep.  496,  and  note;  State  v.  Lindley,  51  Iowa,  343;  33  Am.  Rep.  139; 
Hopps  V.  People,  31  III.  385;  83  Am.  Dec.  231,  and  note;  Reddick  v.  State,  26 
Fla.  112;  State  v.  Douglass,  44  Kan.  618;  State  v.  Howell,  100  Mo.  628. 
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Appellate  Practice.  —  An  Exception  to  the  charge  of  the  court,  which 
does  not  assign  any  reason  for  the  exception,  nor  point  out  the  respect 
in  which  the  charge  is  claimed  to  be  incorrect  or  insufficient,  will  not 
be  considered  on  appeal. 

Appellate  Practice.  —  A  Bill  of  Exceptions  should  be  so  full  in  its 
statements  that  the  errors  complained  of  appear  from  the  allegations  of 
the  bill  itself. 

Jury  Trial  —  Appellate  Practice.  — Instructions  of  the  court  on  the  de- 
fense of  an  alibi  should  be  given  when  there  is  any  evidence  to  support 
it,  but  the  omission  to  give  such  instructions  will  not  cause  a  reversal, 
unless  special  instructions  upon  the  subject  were  asked  and  refused,  or 
the  omission  of  the  court  to  charge  upon  it  was  excepted  to  at  the  time. 

Criminal  Law  —  Defendant  as  a  Witness. — If  the  accused  voluntarily 
testifies  in  his  own  behalf,  he  occupies  the  same  position  as  any  other 
witness,  is  liable  to  be  cross-examined  as  to  any  matters  pertinent  to 
the  issue,  may  be  contradicted  and  impeached  as  any  other  witness,  and 
is  to  be  subjected  to  the  same  tests.  He  may,  therefore,  be  impeached 
by  proof  that  while  in  jail  he  made  statements  in  conflict  with  his  evi* 
dence  as  given  at  his  trial. 

Criminal  Law.  —  Confessions  Made  under  Such  Circumstances  that 
They  are  not  Admissible  against  defendant  as  original  evidence  may 
nevertheless  be  proved  for  the  purpose  of  impeaching  the  evidence 
given  by  him  when  he  has  voluntarily  offered  himself  as  a  witness  and 
testified  in  his  own  favor. 

No  brief  for  the  appellant. 

R.  H.  Harrison,  assistant  attorney-general,  for  the  state. 


March,  1891.]  Quintana  v.  State.  731 

Davidson,  J.  Appellant  was  tried  and  convicted  for  bring- 
ing a  stolen  horse  into  this  state,  after  having  committed  the 
theft  of  said  horse  in  the  territory  of  New  Mexico,  and  his 
punishment  assessed  at  five  years'  confinement  in  the  peni- 
tentiary. From  this  conviction  an  appeal  is  prosecuted  to 
this  court. 

There  is  a  bill  of  exception  reserved  to  the  charge  as  an 
entirety,  in  which  the  only  objection  urged  is  thus  stated: 
"Because  the  same  did  not  instruct  the  jury  fully  upon  the 
law  governing  in  this  case  under  the  facts  proved."  The 
court's  qualification  of  this  bill  of  exception  is  thus  stated: 
"When  the  charge  was  read  to  the  jury,  the  defendant's  at- 
torney excepted  to  the  charge  without  assigning  any  reason." 
We  are  not  call  upon  to  consider  this  exception.  "  Bills  of 
exception,  when  too  indefinite  to  point  out  distinctly  the  mat- 
ter complained  of  as  error,  will  not  bring  such  matter  properly 
before  the  court  for  review  ":  Smith  v.  State,  22  Tex.  App.  316; 
Williavis  v.  State,  22  Tex.  App.  497.  The  primary  object  or 
purpose  of  a  bill  of  exception  reserved  to  a  charge  of  the  court 
is,  to  call  the  attention  of  the  trial  judge  to  the  particular 
matter  complained  of,  so  that  he  may  be  afforded  an  oppor- 
tunity to  correct  any  error  he  may  have  fallen  into,  to  the 
end  that  the  rights  of  the  defendant  may  not  be  prejudiced. 
A  general  exception  does  not  accomplish  this.  Another  rea- 
son why  the  bill  of  exception  should  point  out  specifically  the 
errors  complained  of  is,  to  enable  this  court  to  ascertain  what 
error  was  committed  without  having  to  examine  other  por- 
tions of  the  record.  This  is  not  done  by  a  general  exception. 
The  bill  must  be  so  certain  and  full  in  its  statements  that  the 
errors  complained  of  are  made  to  appear  by  the  allegations 
of  the  bill  itself:  Willson's  Crim.'Stats.,  sec.  2368.  Tested 
by  these  rules,  the  bill  is  insufiicient  to  bring  before  this 
court  any  supposed  errors  in  the  charge  which  are  calculated 
to  injure  the  rights  of  the  defendant:  Smith  v.  State,  22  Tex. 
App.  316;  Mace  v.  State,  9  Tex.  App.  110;  Smith  v.  State,  15 
Tex.  App.  139;  Leiois  v.  State,  18  Tex.  App.  401.  Viewing 
the  entire  case  and  charge  as  presented,  we  do  not  see  that 
defendant  was  injured  in  any  way  by  the  court's  charge. 

In  the  motion  for  new  trial,  it  is  alleged  that  error  was  com. 
mitted  by  the  court,  in  that  the  court  failed  to  charge  upon 
the  law  of  alibi.  There  was  some  testimony  going  to  show 
that  defendant  was  at  or  near  El  Paso  at  the  time  of  the  com- 
mission of  the  theft,  some  miles  away,  in  the  territory  of  New 
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Hexico.  Where  the  defendant  relies  upon  evidence  going  to 
prove  an  alibi,  the  trial  court  should  usually  charge  upon  that 
theory.  Such  has  been  the  decision  of  the  law  by  this  court 
in  several  cases:  Deggs  v.  State,  7  Tex.  App.  359;  McGrew  v. 
State,  10  Tex.  App.  539;  Long  v.  State,  11  Tex.  App.  381;  Gran- 
ger V.  State,  11  Tex.  App.  454;  Ninnon  v.  State,  17  Tex.  App. 
650;  Hunnicutt  v.  State,  18  Tex.  App.  498;  51  Am.  Rep.  330. 
But  the  omission  of  the  trial  court  to  charge  with  reference 
to  alibi  is  not  such  error  as  will,  ordinarily,  cause  a  reversal 
of  the  conviction,  unless  the  charge  be  excepted  to  because  of 
such  omission,  or  unless  special  instruction  upon  that  sub- 
ject be  requested  and  refused:  Davis  v.  State,  14  Tex.  App. 
645;  McAfee  v.  State,  17  Tex.  App.  131;  Clark  v.  State,  18 
Tex.  App.  467;  Ayers  v.  State,  21  Tex.  App.  399.  "  We  are 
not  aware  of  any  statute  or  decision  which  requires  the  trial 
court  to  instruct  the  jury  specially  upon  this  defense  when 
not  requested  to  do  so.  It  is  sufficiently  embraced,  we  think, 
in  the  general  charge  that  the  defendant  is  presumed  by  the 
law  to  be  innocent  until  his  guilt  is  established  by  competent 
evidence  beyond  a  reasonable  doubt":  Davis  v.  State,  14  Tex. 
App.  645.  The  court  charged  the  jury  that  before  they  could 
convict  defendant  they  must  "  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant,  in  the  territory 
of  New  Mexico,  on  July  4,  1890,  did  then  and  there  fraudu- 
lently take  the  horse  mentioned  in  the  indictment  from  the 
possession  of  J.  H.  Bailey,  without  his  consent";  that  Bailey 
was  the  owner  of  the  horse;  and  that  defendant  took  said  horse 
with  the  intent  at  the  time  of  the  taking  to  deprive  the  owner 
of  the  value  of  the  same,  etc.  The  court  further  charged,  in 
this  connection,  the  law  of  circumstantial  evidence  fully  and 
favorably  to  defendant.  There  was  no  error  committed  by 
the  court  in  failing  to  charge  upon  the  theory  of  alibi. 

Defendant  took  the  stand  as  a  witness,  and  testified  in  his 
case  that  he  had  never  had  possession  of  the  horse  alleged  in 
the  indictment  to  have  been  stolen.  The  district  attorney,  on 
cross-examination  of  the  defendant,  asked  him  if  he  had  not 
stated  to  the  witness  Bailey  that  he  (defendant)  had  had 
possession  of  said  horse,  and  that  he  had  gotten  same  from 
another  Mexican  in  El  Paso  County,  near  Mundy's  Springs. 
Defendant  replied  that  he  had  not  so  stated,  whereupon  Bailey 
was  brought  on  the  stand  and  testified  that  defendant  had  so 
stated  to  him  in  the  presence  of  defendant's  counsel.  It  is 
further  shown  that  this  conversation  occurred  in  jail,  at  El 
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Paso,  and  that  the  witness  Bailey  went  to  see  defendant  at 
the  request  and  in  company  with  one  McGinnis,  defendant's 
counsel,  and  the  conversation  occurred  during  that  visit.  The 
court,  in  qualifying  the  bill  of  exception,  says  that  "  defend- 
ant, by  his  attorney,  objected,  on  the  ground  that  defendant 
was  in  jail  at  the  time."  The  court  admitted  the  testimony, 
holding  that  when  defendant  made  a  witness  of  himself  the 
same  rules  were  open  to  the  state  to  impeach  his  testimony  as^ 
any  other  witness.  There  were  other  objections  that  will  be 
noticed  further  on.  In  this  holding  the  court  committed  no 
error.  Whether  defendant  was  in  jail  or  not  is  not  material. 
This  question  to  some  extent  involves  a  construction  of  the 
act  of  1889,  which  provides  "  that  exception  4  to  article  730, 
chapter  7,  title  8,  of  the  Code  of  Criminal  Procedure  of  the 
state  of  Texas,  be  and  the  same  is  hereby  repealed,  and  that 
hereafter  any  defendant  in  a  criminal  action  shall  be  per- 
mitted to  testify  in  his  own  behalf  therein,  but  a  failure  of 
any  defendant  to  so  testify  shall  not  be  taken  as  a  circum- 
stance against  him,  nor  shall  the  same  be  alluded  to  or  com- 
mented on  by  counsel  in  the  cause;  provided,  that  where 
there  are  two  or  more  persons  jointly  charged  or  indicted,  and 
a  severance  is  had,  the  privilege  of  testifying  shall  be  extended 
only  to  the  person  on  trial."  "  Sec.  2.  Whereas  the  law  as  it 
now  exists  prohibits  defendants  in  criminal  actions  from  tes- 
tifying therein,  thereby  often  suppressing  a  knowledge  of  all 
the  facts  in  the  cause,  therefore  an  imperative  public  neces- 
sity and  emergency  exists  requiring  that  the  constitutional 
rule  which  requires  all  bills  to  be  read  on  three  several  days 
be  suspended,  and  that  this  act  take  efifect  from  its  passage,, 
and  it  is  so  enacted":  Acts  1889,  p.  3.  The  requisite  num- 
ber of  votes  failed  to  carry  the  emergency  clause,  and  it 
became  a  law  ninety  days  after  the  adjournment  of  the  legis- 
lature. 

Some  phases  of  this  law  have  already  been  passed  upon  by 
this  court,  but  the  question  as  to  the  extent  of  the  cross-ex- 
amination, etc.,  of  the  defendant  as  a  witness  has  not  been 
before  the  court  prior  to  this  time.  This  is  the  question  at 
issue  under  appellant's  bill  of  exception.  By  the  repeal  of 
section  4  of  article  780  of  the  Code  of  Criminal  Procedure,  and 
the  provisions  of  the  act  of  1889,  a  defendant  has  the  right  or 
privilege  of  testifying  in  his  own  case.  When  he  takes  the 
stand  as  a  witness,  he,  for  the  time  being,  to  some  extent  at 
least,  loses  his  identity  as  a  defendant,  and  becomes  a  witness 
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in  the  case.  He  is  not  compelled  to  testify,  and  his  failure  to 
do  so  cannot  be  urged  against  him,  and  counsel  are  prohibited 
from  alluding  to  such  failure  on  his  part  to  testify.  Should 
state's  counsel  so  far  forget  the  provisions  of  this  law  as  to 
allude  to  or  comment  on  the  defendant's  failure  to  testify  in 
his  own  behalf,  that  matter  will  constitute  reversible  error: 
Hu7it  V.  State,  28  Tex.  App.  149;  19  Am.  St.  Rep.  815.  The 
act  leaves  it  discretionary  with  the  defendant  on  trial  whether 
be  will  or  will  not  become  a  witness,  and  it  forbids  his  being 
compelled  to  do  so  against  his  consent.  Such  is  the  construc- 
tion given  kindred  legislation  in  every  state  in  the  Federal 
Union  where  defendants  have  the  privilege  of  testifying  in  their 
cases  when  charged  with  crime. 

The  following  and  other  states  have  at  one  time  or  another 
adopted  statutes  essentially  like  the  act  of  1889  above  quoted, 
to  wit:  Nevada,  New  York,  California,  Massachusetts,  Indi- 
ana, Connecticut,  New  Hampshire,  and  Tennessee.  In  all  of 
these  states  the  decisions  are  practically  harmonious  to  the 
extent  of  holding  that  when  a  defendant,  at  his  own  option, 
under  such  a  law  as  the  act  of  1889,  becomes  a  witness,  he 
occupies  the  position  of  any  other  witness,  is  liable  to  be 
cross-examined  as  to  any  matter  pertinent  to  the  issue,  may  be 
contradicted  and  impeached  as  any  other  witness,  and  is  to 
be  subjected  to  the  same  tests:  State  v.  Clinton,  67  Mo.  380; 
29  Am.  Rep.  506  et  seq.  See  the  authorities  collated  in  this 
case;  State  v.  Cox,  67  Mo.  392;  State  v.  Rugan,  68  Mo.  214; 
Peck  V.  State,  86  Tenn.  259;  McDonald  v.  Commonwealth,  86 
Ky.  10;  State  v.  Bulla,  89  Mo.  595;  Wharton's  Crim.  Ev.,  9th 
ed.,  429,  431,  433.  See  authorities  collated  in  PecJc  v.  State, 
86  Tenn.  259.  In  the  last-cited  case  we  find  this  language: 
"  It  is  earnestly  insisted  that  such  ruling  operates  to  destroy 
the  elementary  principles  of  law;  that  the  state  cannot  go  into 
proof  of  the  general  character  of  the  accused  until  he  first 
opens  the  door.  The  contention  is  not  logical;  the  general 
rule  remains  unaffected.  The  accused  is  still  safe  from  such 
an  attack  as  long  as  he  remains  the  accused  only;  but  when 
he  voluntarily  places  himself  upon  the  stand  he  assumes  the 
character  of  a  witness,  and,  as  such,  must  expose  himself  to 
he  attacked  to  the  same  extent  as  other  witnesses.  Surely, 
the  courts  would  be  slow  to  place  a  construction  upon  an 
act  of  the  legislature  (if  there  were  room  for  coiistruction) 
that  would  allow  a  witness  to  be  sworn  and  give  his  testi- 
znony  against  that  of  a  good  and  true  man,  when  the  state's 
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attorney  knows  and  is  ready  to  prove  him  wholly  devoid  of 
moral  sense  and  utterly  unworthy  of  belief,  and  at  the  same 
time  prevent  the  state  from  showing  the  character  of  the 
witness  as  affecting  his  credit.  Under  this  act  a  man  re- 
peatedly convicted  of  the  crime  of  perjury  can  go  before  the 
jury,  in  a  community  where  he  is  unknown,  and  with  a  good 
manner  and  fair  exterior  give  evidence  in  his  own  behalf, 
and  the  state  remain  powerless  to  impeach  him,  if  the  posi- 
tion contended  for  were  tenable.  Prior  conviction  of  an  in- 
famous crime  does  not  incapacitate  him  as  a  witness  ":  Peck 
V.  State,  86  Tenn.  259;  Newman  v.  People,  63  Barb.  630;  Wil- 
liams V.  State,  28  Tex.  App.  301;  Shannon  v.  State,  28  Tex* 
App.  474.  "  A  defendant,  when  a  witness,  may  be  contra- 
dicted as  to  matters  material  to  the  issue,  but  not  as  to  mat- 
ters collateral.  So,  as  we  have  seen,  he  may  be  contradicted 
by  proof  of  prior  inconsistent  statements,  and  this  without 
previously  questioning  him  as  to  such  statements":  Whar- 
ton's Crim.  Ev.,  9th  ed.,  433,  and  notes  thereto.  "But  if  he 
puts  himself  on  the  stand  as  a  witness  in  his  own  behalf, 
and  testifies  that  he  did  not  commit  the  crime  imputed  to 
him,  he  thereby  waives  the  constitutional  privilege,  and  ren- 
ders himself  liable  to  be  cross-examined  upon  all  the  facts 
relevant  and  material  to  that  issue,  and  cannot  refuse  to 
testify  to  any  facts  which  would  be  competent  evidence  in  the 
case  if  proved  by  other  witnesses":  4  Crim.  Law  Mag.  336; 
Commonwealth  v.  Lannan,  13  Allen,  563;  Commonwealth  v. 
Mullen,  97  Mass.  545. 

**  The  object  of  these  statutes  is,  not  to  protect  criminals, 
but  to  promote  the  discovery  of  truth,  so  far  as  it  can  be 
done  without  infringing  the  constitutional  rights  of  the  sub- 
ject. If  the  accused  chooses  not  to  be  a  witness,  he  cannot 
be  compelled  to  testify,  and  no  inference  prejudicial  to  him  is 
to  be  drawn  from  his  silence":  4  Crim.  Law  Mag.  386;  Com- 
monwealth V.  Harlow,  110  Mass.  411.  "  When  a  party  chooses 
to  take  the  stand  as  a  witness  in  his  own  behalf,  it  is  not  only 
proper,  but  may  become  the  duty  of  the  court,  to  interrogate 
him  as  fully  as  may  be  needful  to  test  the  truth  of  his  direct 
evidence  or  testimony  ":  Gill  v.  People,  5  Thomp.  &  C.  308; 
State  V.  Oher,  52  N.  H.  459;  13  Am.  Rep.  88.  "  Where  a  party 
is  both  witness  and  defendant,  he  must  be  held  as  waiving  the 
privilege  as  to  any  matter  about  which  he  has  testified  in 
chief.     Having  testified  to  a  part  of  the  transaction  in  which 
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he  is  involved,  he  maybe  compelled  to  state  the  whole  truth": 
Roddy  V.  Finnegan,  43  Md.  490. 

It  will  be  seen,  then,  that  when  a  defendant  assumes  the 
role  and  character  of  a  witness,  he  is  subject  to  all  the  tests 
and  rules  applicable  to  other  witnesses,  even  to  the  answering 
of  questions  that  would  tend  to  criminate  him.  "  Being  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
he  waived  all  right  to  keep  anything  back,  even  in  the  case  of 
questions  the  answers  to  which  would  tend  to  criminate  him- 
self": Commomoealth  v.  Tolliver^  119  Mass.  315;  Common- 
wealth V.  Lannan,  13  Allen,  563;  Commonwealth  v.  Mullen,  97 
Mass.  545;  Commonwealth  v.  Bonner,  97  Mass.  587;  Common- 
wealth  V.  Nichols,  114  Mass.  285;  19  Am.  Rep.  346.  "  He  may 
be  examined  as  to  conflicting  statements  made  by  him,  like  any 
other  witness,  as  to  the  transactions  involved  in  his  evidence. 
The  inquiry  may  be  gone  into  as  a  means  of  his  impeach- 
ment as  a  witness":  Commonwealth  v.  Tolliver,  119  Mass.  315, 
316;  Day  v.  Stickney,  14  Allen,  255. 

Defendant  had  testified  that  he  had  no  connection  with  or 
possession  of  the  horse  in  question  in  El  Paso  County.  To 
impeach  him,  and  to  show  his  contradictory  statement,  Bailey 
was  permitted  to  testify  that  defendant  told  him,  while  in 
jail,  that  he  (defendant)  had  had  possession  of  the  horse  in 
El  Paso  County,  and  had  received  same  from  another  Mexi- 
can. This  was  proper  and  legitimate,  and  the  court  com- 
mitted no  error  in  overruling  the  objections  thereto. 

It  was  urged  as  an  objection  that  said  statement  of  defend- 
ant to  Bailey  "was  a  confession  made  while  in  jail,  without 
being  warned,  and  was  evidently  made  in  the  hope  of  immu- 
nity, and  because  it  was  not  competent  to  impeach  defendant 
by  statements  so  made  by  him  while  in  jail."  Two  of  the 
grounds  of  objection  have  been  already  disposed  of.  That  he 
expected  immunity  does  not  affect  the  admissibility  of,  but 
might  affect  the  weight  to  be  attached  to,  the  evidence:  4 
Crim.  Law  Mag.  331,  332,  and  authorities  there  cited.  That 
it  may  have  been  a  confession  would  not  constitute  a  rea- 
son why  he  should  not  so  testify:  Authorities  already  cited. 
This  position  is  not  in  conflict  with  the  provisions  of  the 
terms  of  article  750  of  the  Code  of  Criminal  Procedure,  with 
reference  to  the  confessions  of  a  defendant  under  arrest.  It 
is  expressly  provided  by  the  Code  of  Criminal  Procedure  that 
a  "  defendant  to  a  criminal  prosecution  for  any  offense  may 
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waive  any  right  secured  to  him  by  law,  except  the  right  of 
trial  by  jury  in  a  I'elony  case":  Willson's  Grim.  Stats.,  sec. 
1469.  The  provisions  of  article  750  can  be  waived  by  a 
defendant  by  his  not  urging  the  same,  when  the  confessions 
are  sought  through  the  mouths  of  other  witnesses  than  him- 
self. They  may  testify  to  these  interdicted  confessions,  and 
he  cannot  be  heard  to  complain  unless  he  urge  his  objections. 
Certainly,  if  he  go  upon  the  stand  himself  as  a  witness  and 
testify  as  to  matters  contradictory  of  his  statements  while 
under  arrest,  the  statements  made  by  him  while  so  under 
arrest  can  be  used  to  impeach  him.  It  is  not  intended  here 
to  pass  on  the  question  of  the  admissibility  of  his  confessions 
or  statements  when  sought  to  be  used  as  original  evidence 
against  him.  That  question  is  not  involved  in  the  matters 
now  before  us.  When  defendant  went  upon  the  stand  as  a 
witness,  he  waived  his  attitude  and  position  in  the  case  as  a 
defendant,  and  assumed  that  of  the  witness,  and  having  done 
BO,  must  abide  the  consequences  of  his  election. 

But  the  statement  made  to  Bailey  by  defendant  was  not  a 
confession.  It  did  not  admit  his  guilt  of  the  offense  charged. 
If  it  had  been  original  testimony  used  against  him,  it  would 
have  been  the  account  given  by  him  of  his  possession  of  prop- 
erty recently  stolen,  provided  the  other  concomitants  were 
present  to  authorize  its  admission  as  such  account.  But  in 
this  case  it  admitted  no  guilty  possession,  but  expressly  ex- 
cluded that  idea.  The  crime  is  charged  to  have  been  com- 
mitted partly  in  New  Mexi<20,  and  partly  in  Texas.  The 
statement  of  defendant  to  Bailey  excluded  the  idea  that  the 
defendant  ever  had  any  connection  with  the  horse  in  New 
Mexico.  His  statement  was,  that  he  received  the  horse  from 
another  Mexican,  in  Texas,  at  Mundy's  Springs.  It  was 
held  by  this  court  in  Willard's  case,  that  an  offer  by  the  de- 
fendant to  pay  for  the  cow  with  which  he  stood  charged  or 
was  accused  of  stealing  was  not  a  confession,  and  could  not 
be  even  regarded  as  a  circumstance  tending  to  establish 
defendant's  guilt  of  the  theft:  Willard  v.  State,  26  Tex.  App. 
126.  See  also  Eckert  v.  State,  9  Tex.  App.  105;  Weathersby 
V.  State,  29  Tex.  App.  278.  Instead  of  being  an  admission  or 
confession  of  guilt,  the  statement  of  the  defendant  was  a 
denial  of  that  fact.  If  he  received  the  horse  from  another 
Mexican  in  El  Paso  County,  he  could  not  have  been  guilty  of 
theft  of  the  horse  in  New  Mexico,  even  if  he  knew  that  the 
horse  was   stolen  when  he  received  it.     If  he  received  the 
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horse  from  the  other  Mexican  innocenily,  in  that  case  he 
could  not  be  guilty  of  any  offense. 

As  presented  to  us,  we  find  no  error  requiring  a  reversal  of 
the  judgment,  and  it  is  therefore  affirmed. 


Hurt,  J.,  dissented,  upon  the  ground  that  the  statute  giving  the  defend- 
.*nt  the  right  to  testify  in  his  own  case  did  not  repeal  the  law  excluding 
defendant's  confession,  and  insisted  the  authorities  cited  were  not  applicable, 
because  in  those  states  from  whose  reports  they  were  cited  there  were  no 
statutes  similar  to  article  750  of  the  Code  of  Criminal  Procedure  of  Texas, 
or  if  they  had  such  statutes,  the  question  was  not  raised  in  the  cases  cited. 

Witness  —  Defendant  as  Witness  —  Right  of  Impeachment, — The 
defendant  in  a  criminal  case,  who  has  offered  himself  as  a  witness,  is  liable  to 
be  impeached  as  to  his  general  reputation,  just  as  any  other  witness:  People 
r.  Bentley,  77  Cal.  7;  11  Am.  St.  Rep.  225,  and  note.  See  note  to  People  v, 
-MuUinga,  17  Am.  St.  Rep.  230,  where  the  cases  on  this  subject  are  collected. 


Putnam  v.  State. 

(29  Texas  Appeals.  454.] 

Sbduotion  by  Means  of  a  Promise  to  Marry  is  committed  if  the  man  has 
carnal  intercourse  to  which  the  woman's  assent  was  obtained  by  a  prom- 
ise of  marriage,  made  by  the  man  at  the  time,  and  to  which,  without 
such  promise,  she  would  not  have  yielded. 

To  Seduce  means,  when  used  with  reference  to  the  conduct  of  a  roan  tow- 
ards a  female,  an  enticement  of  her  on  his  part  to  surrender  her  chastity 
by  means  of  some  art,  influence,  promise,  or  deception  calculated  to  ac- 
complish that  object,  and  to  include  the  yielding  of  her  person  to  him 
as  much  as  if  it  was  expressly  stated. 

'Seduction  —  Instructions.  —  A  conviction  for  seduction  will  be  reversed 
if  the  judge  did  not  fully  instruct  the  jury  concerning  the  meaning  of 
•the  word  "  seduction  "  as  used  in  the  statute. 

Conviction  for  seduction.  No  objection  was  made  to  the 
charge  to  the  jury,  either  for  insufficiency  or  incorrectness,  nor 
was  any  additional  charge  asked  for.  The  charge,  or  so  much 
of  it  as  is  considered  in  the  opinion  of  the  court,  was  as  follows: 
"If  from  the  evidence  before  you  in  this  case  you  are  satisfied 
beyond  a  reasonable  doubt  that  in  Dallas  County,  Texas,  at 
any  time  witbin  three  j'ears  next  before  September  14,  1889, 
the  defendant,  S.  B.  Putnam,  did  seduce  Amanda  Ray,  by  a 
promise  to  marry  her,  and  by  means  thereof  did  obtain  and 
have  carnal  knowledge  of  her,  the  said  Amanda  Ray,  and  you 
further  find  that  at  the  time  said  Amanda  Ray  was  under  the 
age  of  twenty-five  years,  and  was  unmarried,  you  will  find  liini 
guilty  as  charged,  etc.     To  justify  a  conviction  in  this  case, 


April,  1891.]  Putnam  v.  State.  739 

you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
carnal  knowledge  of  Amanda  Ray  by  defendant  was  first  ob- 
tained by  reason  of  a  promise  on  his  part  to  marry  Amanda. 
If  you  are  satisfied  that  such  carnal  knowledge  was  the 
result  of  mutual  desires  on  the  part  of  the  defendant  and 
Amanda  Ray,  and  was  had  without  any  promise  of  marriage 
by  defendant  to  Amanda,  then  the  defendant,  under  the  law, 
would  not  be  guilty." 

W.  F.  Short,  for  the  appellant. 

R.  H.  Harrison,  assistant  attorney-general,  for  the  respondent. 

White,  P.  J.  This  prosecution  and  conviction  in  the  court 
below  was  for  the  crime  of  seduction. 

Our  statutory  provisions,  in  so  far  as  they  are  involved  in 
the  questions  submitted  on  the  appeal  here  presented,  are: 
"  If  any  person,  by  promise  to  marry,  shall  seduce  an  unmar- 
ried female  under  the  age  of  twenty-five  years,  and  shall  have 
carnal  knowledge  of  such  female,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  two  nor  more 
than  five  years,  or  by  fine  not  exceeding  five  thousand  dol- 
lars": Pen.  Code,  art.  814. 

"  The  term  '  seduction  '  is  used  in  the  sense  in  which  it  is 
commonly  understood":  Pen.  Code,  art.  815. 

Mr.  Webster  defines  "  seduction  "  to  be  "  the  act  of  seducing 
or  of  enticing  from  the  path  of  duty;  specifically,  the  act  or 
crime  of  persuading  a  female  to  surrender  her  chastity;  2. 
That  which  seduces,  or  is  adapted  or  employed  to  seduce; 
means  of  leading  astray,"  etc. 

The  word  "seduction"  is  derived  from  two  Latin  words, 
«e,  which  means  "away,"  and  duce,  which  means  "to  lead"; 
and  together  they  mean  "  to  lead  away." 

"  Seduction,"  then,  implies  that  the  female  is  led  away  from 
the  paths  of  rectitude  and  virtue,  and  induced  to  indulge  in 
carnal  intercourse  by  the  means  used.  "  Generally,  in  order 
to  establish  the  charge  of  seduction,  it  must  be  made  to  ap- 
pear that  the  intercourse  was  accomplished  by  some  artifice 
or  deception;  and  it  is  held  that  something  more  than  a  mere 
appeal  to  the  lust  or  passion  of  the  woman  must  be  shown 
before  the  law  will  inflict  the  penalty  prescribed  for  that 
crime":  State  v.  Fitzgerald,  63  Iowa,  268. 

Our  statute  expressly  provides  that  the  seduction  must  be 
accomplished  by  means  of  a  "promise  to  marry."  As  was 
said  in  People  v.  De  Fore,  64  Mich.  693,  8  Am.  St.  Rep.  863: 
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"Under  this  statute,  the  offense  is  committed  if  the  man  has 
carnal  intercourse  to  which  the  woman  assented,  if  such  as- 
sent was  obtained  by  a  promise  of  marriage  made  by  the  man 
at  the  time,  and  to  which,  without  such  promise,  she  would 
not  have  yielded:  People  v.  Millspaugh,  11  Mich.  278.  The- 
offense  consists  in  enticing  a  woman  from  the  path  of  virtue^ 
and  obtaining  her  consent  to  the  illicit  intercourse  by  promises 

made  at  the  time The  promise,  and  yielding  her  virtue 

in  consequence  thereof,  is  the  gist  of  the  offense.  If  she  re- 
sists, but  finally  assents  or  yields,  induced  thereto  or  in  reli- 
ance upon  the  promise  made,  the  offense  is  committed  "; 
Boyce  v.  People,  55  N.  Y.  644. 

Mr.  Bishop,  in  his  work  upon  statutory  crimes  (2d  ed.,  p. 
638),  says:  "Though  the  parties  are  already  under  marriage 
engagement,  if  the  woman  yields,  not  by  reason  of  the  man's 
promise  of  marriage,  but  simply  for  the  gratification  of  a 
criminal  desire,  he  does  not  commit  the  offense;  yet  the 
subsistence  of  the  engagement  does  not  render  his  act  less  a 
crime  if  she  submits  from  reliance  thereon."  In  the  words 
of  Bleckley,  J.  {Wilson  v.  State,  58  Ga.  328):  "To  make  love 
to  a  woman,  woo  her,  make  honorable  proposals  of  marriage, 
have  them  accepted,  and  afterward  undo  her  under  a  solemn 
repetition  of  the  engagement  vow,  is  to  employ  persuasion  as 
well  as  promise  of  marriage." 

Under  a  statute  quite  similar  to  ours,  where  the  language 
of  the  statute  was,  "  If  any  person  shall,  under  promise  of 
marriage,  seduce  and  debauch  any  unmarried  female,"  etc., 
the  supreme  court  of  Missouri,  in  an  able  opinion  by  Sher- 
wood, J.,  says:  "There  are  two  steps  necessary  to  be  taken 
in  order  to  consummate  the  crime  under  discussion:  1.  The 
female  must  be  seduced,  —  that  is,  corrupted,  deceived,  drawn 
aside  from  the  path  of  virtue  which  she  was  pursuing;  her 
affections  must  be  gained,  her  mind  and  thoughts  polluted; 
and  2.  In  order  to  complete  the  offense,  she  must  be  de- 
bauched,—  that  is,  she  must  be  carnally  known  before  the 
guilty  agent  becomes  answerable  to  human  laws."  Thus  it 
will  be  seen  that  a  female  may  be  seduced  without  being  de- 
bauched, or  debauched  without  being  seduced.  A  similar 
view  of  the  proper  construction  of  a  statute  substantially 
identical  with  our  own  was  taken  in  Pennsylvania,  in  Com- 
monwealth V.  McCarty,  2  Pa.  L.  J.  135,  and  cited  with  ap- 
proval in  State  v.  Patterson,  88  Mo.  88;  57  Am.  Rep.  374; 
State  V.  Reeves,  97  Mo.  668;   10  Am.  St.  Rep.  349. 
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In  State  v.  Patterson,  88  Mo.  88,  57  Am.  Rep.  374,  we  find 
a  definition  of  the  statutory  word  "  seduce,"  which  commends 
itself  to  our  minds  as  eminently  correct.  It  is  as  follows: 
"The  word  'seduce,'  though  a  general  term,  and  having  a 
variety  of  meanings  according  to  the  subject  to  which  it  is 
applied,  has,  when  it  is  used  with  reference  to  the  conduct  of  a 
man  toward  a  female,  a  precise  and  determinate  signification, 
and  is  universally  understood  to  mean  an  enticement  of  her 
on  his  part  to  the  surrender  of  her  chastity  by  means  of  some 
art,  influence,  promise,  or  deception  calculated  to  accomplish 
that  object,  and  to  include  the  yielding  of  her  person  to  him 
as  much  as  if  it  was  expressly  stated  ";  citing  State  v.  Bierce^ 
27  Conn.  319;  Dinkey  v.  Commonwealth,  17  Pa.  St.  126;  55 
Am.  Dec.  542. 

As  is  pertinently  said  in  State  v.  Reeves,  97  Mo.  668,  10 
Am.  St.  Rep.  249:  "No  one  can  with  any  degree  of  plausi- 
bility contend  that  a  virtuous  female  could  be  seduced  with- 
out any  of  those  arts,  wiles,  and  blandishments  so  necessary 
to  win  the  hearts  of  the  weaker  sex.  To  say  that  such  a  one 
was  seduced  by  simply  a  blunt  offer  of  wedlock  in  futuro  in 
exchange  for  sexual  favors  in  preesenti  is  an  announcement 
that  smacks  to  much  of  bargain  and  barter,  and  not  enough 
of  betrayal.     This  is  hire  or  salary,  not  seduction." 

In  his  charge  to  the  jury  in  the  case  in  hand,  the  learned 
trial  judge  did  not  sufficiently  submit  to  the  jury  the  law  of 
seduction  as  it  is  well  settled  and  established  in  accordance 
with  the  principles  above  announced.  There  was  no  expla- 
nation whatever  of  the  legal  term  "  seduction." 

In  Cole  V.  State,  40  Tex.  147,  Moore,  .1.,  says:  "The  charge 
of  the  court  would  have  been  more  satisfactory  if  the  induce- 
ment to  commit  the  unlawful  act  with  the  defendant  had 
been  more  fully  explained.  The  jury  might  not  have  under- 
stood fully  the  nature  of  the  accusation  and  the  facts  that 
must  be  proved  to  warrant  a  conviction.  The  term  "  seduc- 
tion," when  used  in  the  sense  in  which  it  is  commonly  under- 
stood, does  not  convey  the  full  meaning  of  the  oifense  which 
is  intended  to  be  punished  by  the  code." 

That  case  was  reversed  for  defects  in  the  charge.  The 
charge  of  the  court  in  this  case  is  objectionable  for  errors  of 
omission  to  the  same  extent. 

Because  the  charge  of  the  court  failed  to  submit  sufficiently 
the  law  applicable  to  the  case,  the  judgment  is  reversed  and 
cause  remanded. 
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Seductiok  under  Promise  op  Markiage.  — If  a  man  has  carnal  in- 
tercourse to  which  the  woman  assented,  if  such  assent  was  obtained  by  a 
promise  of  marriage  made  by  the  man  at  the  time,  and  to  which,  without 
•uch  promise,  she  would  not  have  assented,  he  is  guilty  of  seduction:  People 
V.  DeFore,  64  Mich.  693;  8  Am.  St.  Rep.  863,  and  note;  State  v.  Horton,  100 
N.  C.  443;  6  Am.  St.  Rep.  613,  and  note;  Callahan  v.  State,  68  Ind.  198; 
30  Am.  Rep.  211;  Kenyon  v.  People,  26  N.  Y.  203;  84  Am.  Dec.  177,  and 
note;  State  v.  Prhnm,  98  Mo.  368;  State  v.  Abrisch,  41  Minn.  41. 

Seduction  —  What  is.  —  Where  a  woman's  consent  to  carnal  intercourse 
ia  .secured  by  a  man  through  wiles,  artifice,  and  deception,  or  any  subtle  de. 
rice  or  deceptive  means  involving  moral  turpitude,  he  is  guilty  of  the  crime 
of  seduction:  People  v.  Otbibs,  70  Mich.  426;  extended  note  to  People  v.  De 
Fore,  8  Am.  St.  Rep.  870,  where  the  various  statutory  definitions  of  seduo. 
tion  are  disonssed.    See  extended  note  to  State  t.  Oarron,  87  Am.  Dec.  406. 
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In  re  Tucker's  Will. 

[63  Vermont,  104.] 
Wills  —  "Lawtpl  Heirs,"  at  What  Time  to  be  Ascertained.  — Whert 
a  testator,  by  his  will,  gives  his  property  to  hia  sister  during  her  life, 
and  "  at  her  decease,  said  estate  to  be  distributed  amongst  my  lawful 
heirs,"  the  words  "amongst  my  lawful  heirs  "  have  reference  to  the  law- 
ful heirs  of  the  testator  at  the  time  of  his  death,  and  not  to  those  who 
might  be  such  at  the  time  of  the  death  of  his  sister,  the  tenant  for  life. 

Lamb  and  Tarbell,  and  J.  K.  Darling,  for  the  appellants. 

D.  C.  Dennison  and  Son,  for  the  appellee. 

Taft,  J.  After  certain  bequests,  the  testator  gave  to  his 
iister,  Diana,  the  use  and  occupancy  of  the  residue  of  his  estate 
during  her  natural  life,  and  at  her  decease,  directed  that  it 
should  then  be  distributed  among  his  lawful  heirs.  At  his 
death,  his  father,  Ezra  Tucker,  was  liring,  and  was  his  lawful 
heir.  Ezra  died  before  the  decease  of  Diana,  and  the  admin- 
istrator of  his  estate  claims  the  residue,  as  against  the  appel- 
lants, who  were  the  lawful  heirs,  failing  Ezra,  at  the  time  of 
Diana's  death.  The  words  of  the  will,  "amongst  my  lawful 
heirs,"  had  reference  to  those  persons  who  were  the  lawful 
heirs  of  the  testator  at  the  time  of  his  death,  not  those  who 
might  be  such  at  the  time  of  Diana's  death.  No  estate  will 
be  held  contingent  unless  very  decided  terms  are  used  in  the 
will,  or  it  is  necessary  to  so  hold  in  order  to  carry  out  the 
other  provisions  or  implications  of  the  will:  Weatherhead  v. 
Stoddard,  58  Vt.  623.  We  think  the  right  to  the  residue  of 
the  estate  ve^ed  at  the  time  of  the  testator's  death  in  his 

748 


744  GiFFORD  V.  Rutland  Savings  Bank.     [Vermont, 

then  heir,  his  father,  Ezra  Tucker,  subject  to  the  life  estate  of 
Diana,  and  that  upon  the  latter's  death,  the  administrator  of 
the  estate  of  Ezra  is  entitled  to  the  property. 

Judgment  reversed,  judgment  for  the  appellee,  and  ordered 
certified  to  the  probate  court. 


Wills  —  Heirs  —  At  What  Time  to  be  Ascertained.  — A  bequest  to 
A's  children  as  a  class  embraces  only  those  born  or  begotten  at  the  death 
of  the  testator:  Collin  v.  Collin,  I  Barb.  Ch.  630;  45  Am.  Dec.  420,  and  note; 
Thompson  v.  Oarwood,  2  Whart.  287;  31  Am.  Dec.  502.  The  words  "heirs 
at  law  "  mean  those  who  are  heirs  at  the  death  of  the  testator:  Whall  v.  Con- 
verse, 146  Mass.  345;  Wallace  v.  Minor,  86  Va.  650;  Church  v.  Church,  15  R.  I. 
138.  Death  without  issue  means  a  dying  without  issue  during  the  life  of  the 
testator:  Phelps  v.  Phelps,  55  Conn.  359.  See  Parkhttrst  v.  Harrower,  142 
Pa.  St.  432;  24  Am.  St.  Rep.  507;  Took  v.  Perry,  80  Ga.  681. 


GiFFORD  V.  Rutland  Savings  Bank. 

[63  Vermont,  108.] 

Savings  Banks  —  Assent  by  Depositor  to  By-laws. — A  depositor,  by 
receiving  and  holding  a  deposit-book  as  his  voucher  against  the  bank, 
and  continuing  his  relation  of  depositor  without  signing  such  book,  as 
required  by  the  by-laws  printed  therein,  of  which  he  has  actual  knowl- 
edge,  will  be  deemed  to  hare  assented  to  them  as  a  part  of  his  contract 
of  deposit. 

Ba vinos  Banks  —  By-law  —  Reasonable  Regulation.  —  A  bank  by-law 
providing  that  the  bank  will  not  be  liable  for  loss  sustained  when  a  de- 
positor has  not  given  notice  that  his  deposit-book  has  been  lost  or  stolen, 
and  the  deposit  is  paid  in  part  or  in  full  on  presentation  of  such  book,  is 
a  reasonable  and  proper  regulation  for  the  protection  of  the  bank,  and 
will  protect  it  except  where  it  fails  to  exercise  reasonable  care  under 
facts  sufficient  to  excite  the  suspicion  of  a  prudent  man  and  put  him  on 
inquiry. 

Savings  Banks  —  By-law  —  Negligence  in  Paying  Deposit  to  Thiep. 
.—  Under  a  bank  by-law  assented  to  by  the  depositor,  providing  that 
"  the  institution  will  not  be  responsible  for  loss  sustained,  when  a  de- 
positor has  not  given  notice  of  his  book  being  lost  or  stolen,  if  such 
book  be  paid  in  whole  or  in  part  on  presentment,"  the  bank  is  not  liable 
for  paying  the  amount  of  a  deposit  to  one  who  has  stolen  the  depositor's 
bank-book,  presented  it  to  the  bank,  and  accounted  for  the  manner  in 
which  the  money  was  deposited,  in  a  case  where  the  money  was  de- 
posited by  letter,  and  the  depositor  has  never  been  at  the  bank,  is  not 
known  to  its  officers,  who  have  never  seen  his  signature,  and  have  no 
notice  of  the  loss  of  the  book. 

Assumpsit  to  recover  the  amount  of  a  deposit  in  bank. 
On  December  27,  1884,  one  Rogers  sent  a  check  to  the  de- 
fendant bank  for  $150,  directing  by  letter  that  it  be  deposited 
to  the  credit  of  C.  L.  Gifford,  the  plaintiff.     This  was  done 
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upon  the  books  of  the  bank,  and  a  deposit-book,  containing 
the  by-laws  hereafter  set  forth,  was  issued  and  sent  by  mail 
to  said  GifFord.  On  December  8,  1885,  Rogers  sent  a  simi- 
lar letter  and  check  for  $250,  accompanied  with  GifFord's 
deposit-book,  to  the  defendant  bank.  The  amount  of  the  last 
deposit  was  entered  upon  GifFord's  book,  and  the  latter  re- 
turned to  him.  He  kept  possession  thereof  until  September 
26,  1888,  when  the  book  was  stolen  by  his  brother  and  pre- 
sented by  him  at  the  defendant  bank.  The  bank  paid  him 
the  amount  of  the  deposit,  under  the  circumstances  detailed 
in  the  opinion.  The  material  parts  of  printed  by-laws  con- 
tained in  the  deposit-book  were  as  follows:  "Art.  11.  All  de- 
posits shall  be  entered  in  the  treasurer's  books,  and  duplicates 
given  to  each  depositor,  and  each  depositor,  on  his  first  deposit, 
shall  subscribe  his  or  her  name  to  the  book  kept  for  that  pur- 
pose, and  shall  by  that  act  be  considered  as  assenting  to  and 
being  bound  by  all  the  by-laws  and  regulations  of  the  cor- 
poration ....  Art.  17.  When  any  person  shall  receive  either 
principal  or  interest,  the  original  deposit-book  or  voucher 
shall  be  produced,  that  the  payment  may  be  entered  therein; 
but  in  case  of  sickness  or  absence,  the  money  may  be  paid  to 
the  written  order  of  the  depositor,  accompanied  by  the  book. 
....  Art.  22.  As  the  officers  of  the  institution  may  be  un- 
able to  identify  every  depositor  transacting  business  at  the 
office,  the  institution  will  not  be  responsible  for  loss  sustained 
when  a  depositor  has  not  given  notice  of  his  book  being  lost 
or  stolen,  if  such  book  be  paid  in  whole  or  part  on  present- 
ment."    Judgment  for  defendant  and  plaintiff  appealed. 

Joel  C.  Baker,  for  the  appellant. 
Edward  Dana,  for  the  appellee.  * 

RowELL,  J.  That  the  bank  took  plaintiff's  deposits  with- 
out requiring  his  assent  to  the  by-laws  by  subscribing  his 
name  to  the  book  kept  for  that  purpose,  as  provided  by  the 
eleventh  article,  is  not  conclusive  that  he  did  not  otherwise 
assent  to  them;  for  we  do  not  regard  that  method  of  assent 
as  intended  to  be  the  only  method,  but  only  one  method. 

The  maxim  that  the  express  mention  of  one  thing  implies 
the  exclusion  of  another  is  often  exceedingly  helpful  in  the 
construction  of  contracts,  but  great  caution  is  necessary  in 
dealing  with  it,  for,  as  said  by  Lord  Campbell  in  Saunders  v. 
Evans,  8  H.  L.  Gas.  729,  it  is  not  of  universal  application,  but 
depends  upon  the  intention  of  the  parties  as   discoverable 
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i^ora  the  face  of  the  instrument  or  the  transaction:  Broom's 
Legal  Maxims,  653.  Williams,  J.,  in  Eastern  Archipeligo  Co. 
V.  Queen,  2  El.  &  B.  879,  says  it  is  by  no  means  of  universal 
nor  conclusive  application;  and  he  gives  instances  of  its  non- 
applicability. 

Now,  we  discover  nothing  upon  the  face  of  this  transaction 
that  shows  that  it  was  the  intention  of  these  parties  that 
plaintiff  should  be  deemed  to  assent  to  the  by-laws  only  by 
Bubscribing  his  name  to  said  book;  but  quite  the  contrary 
appears.  Both  parties  knew  that  plaintiff  had  not  signed  said 
book,  but  yet  they  continued  to  occupy  to  each  other  the 
relation  that  the  deposits  created,  and  presumably  with  the 
mutual  intention  that  all  the  rights  and  incidents  of  that 
relation  should  attach  to  it,  as  it  is  not  to  be  presumed  that 
they  or  either  of  them  expected  or  intended  that  the  non- 
compliance with  one  by-law  should  nullify  the  whole,  but 
rather  that  the  matter  should  stand  as  though  that  by-law 
did  not  exist.  Hence  by  receiving  and  holding  the  deposit- 
book  as  his  voucher  against  the  bank,  with  the  by-laws 
printed  in  it,  of  which  the  case  shows  he  had  actual  knowl- 
edge, and  continuing  his  relation  of  depositor,  he  must  be 
taken  thereby  to  have  assented  to  the  by-laws,  save  the  one 
that  he  knew  was  not  complied  with,  and  to  have  agreed  to 
them  as  a  part  of  the  contract  of  deposit.  And  so  it  has  been 
elsewhere  held:  Heath  v.  Portsmouth  Sav.  Bank,  46  N.  H.  78; 
88  Am.  Dec.  194;  per  Ellsworth,  J.,  in  Eaves  v.  People's  Sav. 
Bank,  27  Conn.  229;  71  Am.  Dec.  59;  Goldrkk  v.  Bristol  Co. 
Sav.  Bank,  123  Mass.  320. 

The  by-law  based  upon  the  difficulty  of  identifying  depos- 
itors doing  business  at  the  bank,  which  provides  that  the  in- 
stitution will  not  be  responsible  for  loss  sustained  when  a 
depositor  has  not  given  notice  of  his  book's  being  lost  or 
stolen,  if  it  is  paid  in  whole  or  in  part  on  presentation,  has 
often  been  held  to  be  a  reasonable  and  proper  regulation  for 
the  protection  of  the  bank:  See  the  cases  passim. 

But  this  b3'-law  does  not  relieve  the  bank  from  the  exercise 
of  reasonable  care;  and  payment  to  the  wrong  person  on 
presentation  of  the  book,  even  before  notice  of  its  loss,  will 
not  exonerate  the  bank,  if  the  attendant  circumstances  were 
sufficient  to  excite  the  suspicion  of  a  prudent  man,  and  put 
him  on  inquiry:  Sullivan  v.  Lewiston  Inst,  of  Savings,  56  Me. 
507;  96  Am.  Dec.  500;  Kimball  v.  Norton,  59  N.  H.  1;  47  Am. 
Rep.  171;  Levy  v.  Franklin  Sav.  Bank,  117  Mass.  448;  Appleby 
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V.  Erie  Co.  Sav.  Bank^  62  N.  Y.  12;  Allen  v.  Williamshurgh 
Sav.  Bank,  69  N.  Y.  314. 

It  is  a  rule  of  frequent  application,  that  one  who  has  knowl- 
edge of  facts  sufficient  to  induce  a  prudent  man  to  inquire  in 
respect  of  other  facts  germane  to  the  matter  in  hand  will  be 
charged  with  knowledge  of  such  other  and  further  facts  as  he 
might  have  learned  by  diligent  inquiry  in  the  right  direction. 
But  it  is  competent  to  rebut  the  presumption  of  such  ascribed 
knowledge  by  showing  the  existence  of  other  and  attendant 
circumstances  of  a  nature  to  allay  his  suspicion,  and  to  lead 
him  to  believe  that  inquiry  was  not  necessary. 

A  majority  of  the  court  think  that  the  circumstances  of  this 
case  are  not  such  as  to  charge  the  bank  with  knowledge  of  any 
facts  not  learned  at  the  time  the  money  was  paid. 

The  bank  had  not  been  notified  of  the  loss  of  the  book.  The 
plaintiff  had  never  been  at  the  bank,  and  was  not  known  to 
any  of  its  officers.  The  thief  was  also  unknown  to  them;  but 
he  came  to  the  bank  with  the  book  in  his  possession,  and  that 
possession  was  apparently  lawful;  on  inquiry,  he  answered 
truly  that  the  money  was  sent  by  letter  for  deposit, — a  state- 
ment well  calculated  to  ward  off  suspicion,  for  the  manner  of 
sending,  from  its  nature,  was  a  fact  peculiarly  within  the 
knowledge  of  those  having  to  do  with  and  interested  in  the 
deposit,  and  one  that  others  would  not  be  likely  to  know 
about. 

Nor  was  there  anything  suspicious  in  the  way  the  thief 
made  the  "  L."  Perhaps  the  plaintifiF  himself  would  have 
done  no  better.  It  is  not  suspicious  that  a  man  writes  a  name 
awkwardly.  Many  men  write  their  own  names  that  way,  not 
to  say  illegibly. 

Nor  was  the  bank  bound  to  require  the  thief  to  identify 
himself  as  the  depositor  further  than  he  did  by  producing  the 
book.  There  being  no  suspicious  circumstances,  the  very 
terms  of  the  by-law  relieved  it  of  that  duty;  and  to  require  it 
would  be  to  nullify  the  by-law,  which  is  a  part  of  the  contract, 
and  provides  for  just  such  a  case  as  this. 

Judgment  affirmed.  

Savings  Banks  —  By-law.  —  A  clause  in  a  deposit-book,  to  the  effect  that 
depositors  alone  are  responsible  for  the  safe-keeping  of  the  book,  must  be 
taken  to  be  a  part  of  the  contract  between  the  bank  and  the  depositor:  Heath 
V.  Portsmouth  Sav.  Bank,  46  N.  H.  78;  88  Am.  Dec.  194.  A  by-law  of  a 
savings  bank,  to  the  effect  that  where  a  depositor  loses  his  pass-book,  and 
does  not  aive  the  bank  due  notice  of  the  loss,  and  the  book  is  presented  bj^ 
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«otne  one  else  representing  himself  to  be  the  depositor,  and  money  is  paid 
such  person,  the  bank  will  not  be  liable,  is  a  reasonable  regulation:  BurrtU 
V.  Dollar  Sav.  Bank,  92  Pa.  St.  134;  37  Am.  Rep.  669,  and  note.  Where 
such  rule  exists,  the  bank  will  not  be  held  liable  for  paying  money  to  such 
fraudulent  person:  Donlan  v.  Provident  etc.  Institution,  127  Mass.  183;  34  Am. 
Rep.  358;  Sullivan  v.  Lewiston  etc.  Institution,  56  Me.  507;  96  Am.  Dec.  500. 
If  the  depositor  was  not  guilty  of  negligence  in  failing  to  notify  the  bank, 
and  the  bank  did  not  use  due  care  in  paying  the  money,  the  bank  would  be 
liable:   Wegner  v.  Second  Ward  Sav.  Bank,  76  Wis.  243. 


Cleveland  v.  Pbael. 

[63  Vermont,  127.] 

Sales  arb  PBBsnMBD  to  be  cor  Cash  on  delivery,  in  the  absence  of  proof 
to  the  contrary. 

Agbnct.  — One  Dealing  with  a  Special  Agent  is  bound,  at  his  peril,  to 
know  the  extent  of  the  agent's  authority. 

Agency  —  Sale — Payment  by  Check  of  Agent.  — Where  the  purchaser,  at 
the  time  of  sale,  directs  the  seller  to  deliver  the  goods  to  the  purchaser's 
agent,  to  whom  he  has  given  the  money  to  pay  cash,  the  seller,  by  taking 
the  personal  check  of  such  agent  in  part  payment,  upon  the  delivery  of 
the  goods,  thereby  discharges  the  debt  of  the  purchaser  in  full,  and  ac- 
cepts the  check  at  his  peril,  especially  when  the  purchaser  has  been 
prejudiced  by  a  settlement  made  by  him  with  such  agent,  without  notice 
of  the  execution  of  the  check,  or  of  its  dishonor. 

Assumpsit  for  the  price  of  wool.  On  June  16, 1888,  the  de- 
fendant Pearl  purchased  the  plaintiff's  wool  under  agreement 
that  it  should  be  delivered  to  one  Hoyt,  to  whom  defendant 
would  furnish  the  money  with  which  to  pay  for  it  upon  deliv- 
ery. On  June  22,  1888,  plaintifiF  delivered  the  wool  to  Hoyt, 
who  had,  in  the  mean  time,  received  the  money  from  defend- 
ant, with  directions  to  pay  cash  for  the  wool  on  delivery. 
Hoyt  paid  for  the  wool  partly  in  cash,  and  gave  plaintiff  his 
personal  check  for  the  balance.  Plaintiff  retained  the  check 
until  June  26, 1888,  when  he  indorsed  and  delivered  it  in  pay- 
ment of  his  debt  to  a  third  party.  On  July  6,  1888,  the  check 
was  presented  for  payment  at  the  bank  on  which  it  was  drawn, 
when  payment  was  refused,  and  the  check  protested,  because 
-of  the  insolvency  of  the  maker,  although  Hoyt  had  funds  in 
bank  sufficient  to  meet  the  check  up  to  and  including  July  3, 
1888.  The  defendant  had  no  notice  of  the  execution  of  the 
check,  or  that  the  wool  had  not  been  paid  for  in  cash,  until 
notified  by  letter  from  plaintiff,  dated  July  9,  1888,  that 
Hoyt's  check  had  been  protested.  On  June  26,  1888,  defend- 
ant had  settled  with  Hoyt,  and  had  paid  him  a  balance  greater 
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than  the  amount  of  the  check.  The  evidence  was  conflicting: 
as  to  whether  the  plaintiff  accepted  Hoyt's  check  voluntarily 
and  in  preference  to  cash,  or  whether  he  insisted  upon  having 
the  money,  and  only  took  the  check  when  convinced  that  he 
could  not  get  the  money.  The  jury  was  instructed  that  if 
he  took  the  check  at  Hoyt's  request  because  of  his  inability 
to  pay  in  full  in  money,  he  was  entitled  to  recover.  The 
iefendants  excepted  and  appealed. 

L.  H.  Thompson,  for  the  appellants. 

0.  A.  Proutyj  for  the  plaintiff. 

Rowell,  J.  It  not  having  been  found  how  it  was  in  fact^ 
this  was  in  law  a  sale  for  cash  on  delivery.  And  it  is  mani- 
fest that  the  parties  so  understood  it;  for  the  defendants  put 
Hoyt  in  funds  wherewith  to  pay  on  delivery,  and  the  plaintiff 
called  for  payment  in  money  when  he  delivered.  And  when 
he  found  that  he  could  not  get  cash  in  full  according  to  his 
right,  he  had  an  option  not  to  deliver  at  all.  But  he  chose  to 
deliver  notwithstanding,  and  to  take  Hoyt's  check,  payable 
to  himself,  for  the  unpaid  balance,  in  the  giving  of  which 
Hoyt  was  not  defendants'  agent,  for  he  was  acting  outside  the 
scope  of  his  authority,  which  was  to  pay  cash  down,  and  th& 
plaintiff  ought  to  have  known  it;  but  if  he  did  not,  the  law 
will  treat  him  just  as  though  he  did,  for  he  who  deals  with  an 
agent  having  only  a  special  and  limited  authority,  is  bound, 
at  his  peril,  to  know  the  extent  of  his  authority:  White  v- 
Langdon,  30  Vt.  599;  Sprague  v.  Train,  34  Vt.  150. 

By  taking  the  check  in  the  circumstances  disclosed, — 
agreeing  for  his  own  convenience  for  delay  in  presenting  it,  and 
subsequently  parting  with  it  in  payment  of  his  debt,  the  de- 
fendants having  been  prejudiced,  if  liable  here,  by  paying  their 
debt  to  Hoyt  in  the  mean  time,  when,  had  they  known  how  it 
was,  they  could  have  paid  the  plaintiff  and  saved  themselves, 
—  the  plaintiff  must  be  deemed  to  have  made  the  check  his 
own,  and  to  have  accepted  the  credit  and  responsibility  of 
Hoyt  instead  of  that  of  the  defendants,  and  to  have  discharged 
the  latter.  In  other  words,  Hoyt's  check  paid  the  debt  as 
between  these  parties. 

The  plaintiff  stands  no  better  than  he  would  had  he  taken 
the  check  in  preference  to  the  money,  or  had  given  a  receipt 
acknowledging  payment,  when  he  would  certainly  have  dis- 
charged the  defendants;  for  so  are  all  the  authorities. 
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The  case  is  not  like  those  in  which  the  plainiiflF  had  no  op- 
tion, and  could  do  better  than  to  take  a  bill  or  a  note,  and  no 
injury  resulted  to  the  defendant  in  consequence  of  taking  it. 
In  such  case  the  check  is  a  conditional  and  not  an  absolute 
payment.    Robinson  v.  Read,  9  Barn.  &  C.  449,  is  of  that  class. 

But  here  was  no  antecedent  debt,  and  the  plaintiff  had  the 
«taflF  in  his  own  hands,  and  might  have  kept  his  wool;  but  he 
chose  to  deliver  it,  and  to  take  Hoyt's  check  for  it,  without 
authority  from  the  defendants  or  notice  to  them,  and  he  has 
no  standing  to  claim  that  the  check  was  only  conditional 
payment. 

Judgment  reversed  and  cause  remanded. 

PBiNciPiL  AND  Agent.  —  Agent's  Authorttt  —  Duty  of  One  Dealing 
•WITH,  TO  Know.  — One  dealing  with  an  authorized  agent  is  bound  to  inquire 
and  ascertain  the  extent  of  his  authority:  Busch  v.  Wilcox,  82  Mich.  336; 
21  Am.  St.  Rep.  563,  and  note;  Wackier  v.  Phcenix  Assur.  Co.,  132  Pa.  St.  428; 
19  Am.  St.  Rep.  600;  Bond  v.  Pontiac  etc.  R.  R.  Co.,  62  Mich.  643;  4  Am. 
St.  Rep.  885,  and  note;  Coulter  v.  Portland  Trust  Co.,  20  Or.  469;  Turners. 
Lord,  92  Mow  113.     See  Marsh  v.  Buehan,  46  N.  J.  Eq.  595. 


Parker  v.  Coture. 

[63  Vermont,  155.] 
Assault  with  Intent  to  Ravish  —  Evidence  of  Characttek  in  Mitiga- 
tion or  Damages.  —  In  trespass  to  recover  damages  for  an  assault  with 
intent  to  ravish,  evidence  that  the  plaintiff  was  immodest  and  obscene 
in  conduct  and  language  is  admissible  in  mitigation  of  actual  damages. 

Henry  Ballard  and  A,  G.  Whittemore,  for  the  appellant. 
J.  A.  Brown^  for  the  appellee. 

RowELL,  J.  This  is  an  action  of  trespass  for  assault  and 
battery  with  intent  to  ravish.  The  plaintiff  recovered  a  hun- 
dred dollars,  but  whether  anything  was  included  for  exem- 
plary damage  does  not  appear;  and  as  such  damages  are  not 
recoverable  as  matter  of  right,  but  only  as  matter  of  discretion, 
we  cannot  assume  that  any  were  allowed. 

On  the  question  of  damages,  the  defendarnt  offered  to  show 
that  plaintiff  was  in  the  habit  of  obeying  the  calls  of  nature 
in  her  back  yard  in  plain  sight  of  his  family,  and  that  men 
and  boys  addressed  obscene  language  to  her  without  apparent 
offense  on  her  part,  but  that  she  joined  in  the  conversation. 
He  said  he  was  not  able  to  prove  acts  of  unchastity  on  her 
part,  nor  that  she  was  of  unchaste  character. 
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Claim  is  made  that  it  does  not  appear  but  that  the  offer  re- 
lated to  a  time  so  remote  as  to  make  the  testimony  inadmis- 
sible, though  relevant.  But  a  majority  deem  it  as  relating 
to  a  time  sufficiently  recent  to  give  color  to  plaintiff's  charac- 
ter in  this  respect  at  the  time  of  the  assault. 

In  civil  cases,  when  character  is  material  as  affecting  the 
amount  of  damages,  plaintiff  puts  his  character  in  issue  as  far 
as  that  question  is  concerned,  and  therefore  evidence  respect- 
ing it  as  to  the  particular  in  which  it  is  claimed  to  have  been 
injured  is  relevant. 

Thus  in  slander  for  imputing  adultery,  defendant  may 
show,  in  reduction  of  damages,  that  before  and  at  the  time  of 
speaking  the  words  plaintiff  was  commonly  reputed  to  be  an 
unchaste  and  a  licentious  man;  and  this  as  tending  to  show 
the  value  of  the  character  for  injury  to  which  he  seeks  to  re- 
cover: Bridgman  v.  Hopkins,  34  Vt.  532. 

So  in  actions  for  seduction,  as  the  parent  recovers  not  only 
for  loss  of  service,  but  for  wounded  feelings  also,  the  defend- 
ant may  show  the  loose  character  and  conduct  of  the  daughter. 

So  in  trespass  for  assault  and  battery  with  intent  to  ravish, 
shock  to  the  sensibility  of  modesty,  and  wounded  feelings  con- 
sequent thereon,  constitute  a  peculiar  and  an  important  ele- 
ment of  actual  damages,  and  one  of  the  principal  grounds  of 
awarding  them;  and  therefore  plaintiff  puts  her  character  in 
issue  in  this  respect  when  she  asks  for  damages  on  that  score. 

It  cannot  be  said  that  a  woman  without  modesty  would 
suffer  as  much  from  an  assault  of  this  kind  as  a  woman  with 
modesty;  and  if  it  cannot  be  shown  that  the  former  has  no 
modesty  to  shock,  she  is  put  on  an  equality  with  the  latter, 
and  may  recover  for  injury  to  that  which  she  does  not  possess: 
Ford  V.  Jones,  62  Barb.  484. 

Judgment  reversed  and  cause  remanded. 

Assault  with  Intent  to  Ravish  —  Evidencb  or  Unchastitt  o» 
Plaintiff. — In  an  action  by  a  woman  for  assault  with  lecherous  intent, 
evidence  is  inadmissible  to  show  a  former  similar  charge  by  her  against  an- 
other man  and  the  acceptance  of  money  in  compromise:  Ogle  v.  Brooks,  87 
Ind.  600;  44  Am.  Rep.. 778.  In  an  action  for  assault,  it  was  sought  to  prove 
that  the  plaintiff  waa  a  low,  bad  woman,  and  it  was  held  that  this  could  only 
be  done  by  proof  of  general  bad  character:  Ratteree  v.  Chapman,  79  Ga.  574 
In  an  action  for  seduction,  evidence  of  plaintiff's  unchaste  character  after 
the  seduction  ia  inadmissible:  ShewaUer  v.  Bergman,  123  Ind.  155. 
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[63  Vermont,  158.] 

Partnership —  Accounting  —  Laches.  — A  partner  who,  after  the  dissolu* 
tioii  of  the  firm,  has  acquiesced  for  several  years  in  what  was  supposed  by 
the  partners  at  the  time  to  be  a  full  settlement  of  the  partnership  afi^irs 
will  be  refused  an  accounting  in  equity  as  against  representatives  of  his 
partner,  since  deceased,  on  the  ground  that  his  claim  is  stale,  although  it 
is  not  barred  by  limitation,  in  the  absence  of  a  showing  why  an  account- 
ing was  not  asked  during  the  lifetime  of  the  deceased  partner,  or  for  the 
delay  in  bringing  suit. 

Partnership  —  Accounting  —  Liability  or  Deceased  Partner's  Estate. 
—  The  estate  of  a  deceased  partner  is  liable  for  the  proceeds  of  firra 
property  left  in  his  hands  and  disposed  of  by  him  after  a  dissolution  and 
partial  settlement  of  the  partnership. 

Partnkrship  —  Accounting.  — Surviving  Partners  mat  Maintain  a  bill 
for  an  accounting  against  the  estate  of  their  deceased  partner,  although 
their  claim  has  been  disallowed  by  the  probate  court. 

William  Batchelder  and  J.  J.  Wilson,  for  the  appellant. 

Gilbert  A.  Davis,  for  the  appellees. 

Tyler,  J.  The  bill  alleges  a  large  indebtedness  from  Har- 
low's estate  to  the  orators,  and  prays  for  a  general  accounting. 
The  answer  avers  that  Harlow  in  his  lifetime  accounted  to 
the  orators  for  all  money  received  by  him  on  account  of  the 
partnership,  and  paid  over  to  them  the  amounts  respectively 
their  due;  thai  the  orators  received  and  accepted  the  same, 
and  never  thereafter  made  claim  to  the  contrary  until  long 
after  Harlow's  death. 

The  master  reports  that  a  copartnership  was  formed  be- 
tween the  orators  and  Hiram  Harlow,  August  1,  1875,  and 
terminated  by  a  sale  of  most  of  the  partnership  property  in 
September,  1877,  some  machinery  remaining  to  be  sold  and 
some  debts  to  be  collected  after  the  latter  date.  There  was 
no  formal  dissolution.  While  the  partnership  continued,  Har- 
low was  its  treasurer,  financial  manager,  purchasing  agent, 
and  book-keeper.  He  owned  the  shop  in  which  the  business 
of  manufacturing  scythe-snaths  was  carried  on,  and  furnished 
the  capital  for  its  prosecution.  King  had  charge  of  the  work 
of  manufacturing  and  the  payment  of  the  employees,  and  the 
other  three  partners  were  laborers.  They  and  King  were  each 
to  have  a  dollar  a  day  for  services,  and  whatever  profits  might 
accrue  from  the  business  were  to  be  divided  equally  among 
the  five  partners.  Some  dissatisfaction  arose  on  the  part  of 
the  Laceys,  who  desired  and  demanded  a  settlement,  which 
was  the  occasion  of  Harlow's  disposing  of  the  property.     The 
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books  of  the  company  were  kept  by  Harlow  at  his  private- 
office,  some  distance  from  the  shop,  but  the  other  partners 
were  frequently  at  the  office,  and  the  relations  among  the  five 
were  friendly.  There  never  was  any  agreement  as  to  what 
compensation  Harlow  should  have  for  his  services,  rent  of 
shop,  and  use  of  capital,  but  the  orators  expected  he  would  be 
paid  a  reasonable  compensation,  and  he  made  such  charges 
therefor  upon  the  books  as  he  thought  best,  and  acted  in  good 
faith  in  making  them. 

It  is  not  found  that  the  books  were  improperly  kept.  Har- 
low was  a  skillful  accountant,  and  the  books  showed  the  daily 
business  of  the  firm,  but  the  double-entry  system  adopted  by~ 
him  was  such  that  persons  unskilled  in  book-keeping,  as  th^ 
orators  were,  and  lacking  the  particular  knowledge  of  trans- 
actions which  Harlow  alone  possessed,  could  not  decide  with 
any  certainty  whether  the  entries  were  properly  made  or  not.- 
There  was  no  concealment  by  Harlow  of  his  charges;  by  in- 
quiry the  orators  might  have  obtained  full  knowledge  in  rela- 
tion thereto.  He  was  the  only  person  who  had  any  practical 
knowledge  of  the  entries  upon  the  books,  and  the  orators  were 
content  to  take  his  statements,  and  did  not  inspect  the  books- 
tliemselves,  or  obtain  information  from  him  concerning  the 
condition  of  the  company. 

In  October,  1877,  Harlow  divided  $2,500  among  the  five 
partners,  and  in  March,  1880,  he  made  a  further  division  of 
$846.20,  which  the  orators  regarded  as  a  final  division  and 
settlement  of  all  the  moneys  that  had  then  come  into  his. 
hands. 

The  master  finds  that  for  some  unexplained  reason  a  bal- 
ance of  $26.01  remained  in  Harlow's  hands  after  the  last 
division;  that  Harlow  overcharged  $316.67  for  rent,  $391  for 
services,  $145.54  for  interest  on  capital  furnished;  that  soon 
after  March  1,  1880,  he  sold  machinery  for  $50,  and  in  Feb- 
ruary, 1882,  the  remainder  of  the  machinery  for  $250.  The 
master  computes  interest  on  the  first  four  items  from  the  time 
they  appeared  on  the  books  to  the  time  of  hearing,  and  on  the, 
last  two  from  the  respective  dates  of  sale  until  the  same  time. 
making  the  sum  of  $1,867.57,  which  the  defendants  should 
account  for  to  the  orators. 

It  is  found  that  on  the  day  of  the  last  division,  Harlow 
made  a  charge  on  the  books  in  his  favor,  "  for  transfer  of  ac- 
counts, services,  rents,  etc.,  all  $1,016,"  which  was  his  first 
and  only  charge  on  book  for  services.     While  the  company 
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\ras  in  business  he  charged  nine  hundred  dollars  for  rent, 
which  was  five  hundred  dollars  for  the  first  year,  and  at  the 
rate  of  three  hundred  dollars  thereafter.  What  use  of  shops 
was  intended  to  be  included  in  the  $1,016  item  does  not 
appear. 

King  does  not  seem  to  have  been  in  Windsor  after  Septem- 
ber, 1877.  The  Laceys  were  in  and  about  there  a  consid- 
erable portion  of  the  time  thereafter  until  March  1,  1880,  but 
whether  they  were  present  at  the  division  then  made  does  not 
very  clearly  appear.  The  master  says  there  was  no  direct  ev- 
idence on  that  subject.  He  seems  to  infer  that  they  were  not 
present  from  the  fact  that  they  did  not  discover  what  he 
thinks  a  manifest  error  in  the  charge  for  rent.  He  says,  how- 
ever, "  that,  so  far  as  they  were  concerned,  knowledge  of  the 
progress  made  by  Harlow  in  settling  the  firm's  business  was 
not  lacking  for  want  of  opportunity  to  have  applied  to  Har- 
low for  such  knowledge.  .  .  '.  .  They  knew  of  and  consented 
to  the  division,  however  little  knowledge  they  may  have  had 
of  the  manner  in  which  it  was  made." 

The  orators  evidently  received  their  respective  shares  after 
the  division  without  objection,  and  apparently  with  satisfac- 
tion. It  does  not  appear  that  thereafter  during  Harlow's  life- 
time they  made  any  inquiry  of  him  relative  to  the  basis  of  the 
division,  or  in  any  manner  expressed  dissatisfaction  therewith. 

The  master  submits  to  the  court  the  question  whether  a 
recovery  of  what  he  finds  to  be  overcharges  is  barred  by  the 
division  and  settlement;  also  whether  it  is  barred  by  the  dis- 
allowance by  the  commissioners  upon  Harlow's  estate,  and 
the  acceptance  by  the  probate  court  of  the  commissioners' 
report. 

The  difficulty  there  is  in  arriving  at  the  truth  when  the 
party  who  made  the  entries  is  dead,  and  the  others  are  dis- 
qualified by  law  from  testifying,  is  apparent  throughout  this 
report.  The  master  declares  that  the  case  is  remarkable  for 
the  dearth  of  testimony  on  every  material  issue. 

In  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221,  Lord 
Selborne  says:  "Where  it  would  be  practically  unjust  to  give 
a  remedy  either  because  the  party  had  done  that  which  might 
fairly  be  regarded  as  equivalent  to  a  waiver  of  it,  or  when, 
though  not  strictly  having  waived  the  remedy,  he  has  yet  put 
the  other  party  in  a  situation  in  which  it  would  not  be  rea- 
sonable to  assert  the  remedy  against  him,  — in  either  of  these 
cases  lapse  of  time  and  delay  are  very  material." 
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Harlow's  charge  of  five  hundred  dollars  for  first  year's  rent 
may  illustrate.  It  was  made  in  due  course  of  business,  and 
stood  upon  the  books  presumably  with  the  orators'  knowledge 
and  approval;  yet  the  master,  twelve  years  later,  without  the 
testimony  of  any  of  the  copartners,  but  from  such  evidence 
as  could  then  be  produced,  finds  the  charge  excessive. 

A  claim  in  equity  ought  to  be  exhibited  within  a  reason- 
able time,  that  the  court  may  not  do  injustice  to  the  defend- 
ant: Atkinson  v.  Robinson,  9  Leigh,  393.  There  is  no  absolute 
rule.  Length  of  time  or  long  acquiescence  in  a  transaction 
may  be  a  bar  to  relief  in  cases  where  the  transaction,  if  sea- 
sonably impeached,  would  be  set  aside.  It  is  in  some  meas- 
ure left  to  the  discretion  of  the  court,  to  be  determined  by  the 
nature  of  the  demand  and  the  decree  of  inconvenience  which 
its  enforcement  would  occasion  to  the  opposite  party:  Rayner 
V.  Pearsall,  3  Johns.  Ch.  586;  Story's  Eq.  Jur.,  sec.  1520,  and 
notes. 

In  Mooers  v.  Wliite,  6  Johns.  Ch.  368,  it  was  held  that  courts 
of  equity  would  not  permit  accounts  to  be  overhauled  in  favor 
of  a  party  who  had  slept  upon  his  rights  without  any  just 
cause  for  a  number  of  years,  and  more  especially  against  the 
representative  of  a  party  who  may  be  supposed  to  have  had 
the  means  of  defense  in  his  lifetime,  but  who  may  have  left 
his  successors  without  the  requisite  vouchers. 

In  McKnight  v.  Taylor,  1  How.  168,  Chief  Justice  Taney, 
using  the  language  of  Lord  Camden  in  Smith  v.  Cloy,  3 
Brown  C.  C.  639,  said  there  njust  be  conscience,  good  faith, 
and  reasonable  diligence  to  call  into  action  the  powers  of  a 
court  of  equity.  In  matters  of  account,  where  they  are  not 
barred  by  the  act  of  limitations,  courts  of  equity  refuse  to  in- 
terfere, after  a  considerable  lapse  of  time,  from  considerations 
of  public  policy,  and  from  difficulty  of  doing  entire  justice 
when  the  original  transactions  have  become  obscure  by  time, 
and  the  evidence  may  be  lost. 

In  Badger  v.  Badger,  2  Wall.  94,  the  court  said:  "Courts 
of  equity,  acting  upon  their  own  inherent  doctrine  of  dis- 
couraging, for  the  peace  of  society,  antiquated  demands, 
refused  to  interfere  when  there  has  been  gross  laches  in  prose- 
cuting the  claim,  or  long  acquiescence  in  the  operation  of 
adverse  rights,"  and  recognized  the  rule  that  "  the  party  who 
makes  such  appeal  should  set  forth  in  his  bill  specifically 
what  were  the  impediments  to  an  earlier  prosecution  of  his 
claims,  how  he  came  to  be  so  long  ignorant  of  his  rights,  and 
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tlie  means  used  by  the  respondent  to  fraudulently  keep  him 
in  ignorance,  and  how  and  when  he  first  came  to  a  knowledge 
of  the  matters  alleged  in  his  bill;  otherwise  the  chancellor 
may  justly  refuse  to  consider  his  case  on  his  own  showing^ 
without  inquiring  whether  there  is  a  demurrer  or  formal  plea 
of  the  statute  of  limitations  contained  in  the  answer." 

The  rule  is  laid  down  in  Stout  v.  Seabrook,  30  N.  J.  Eq.  187, 
that  a  decree  requiring  a  copartner  to  account  should  be  de- 
nied in  every  case  where  it  appears  that  the  party  seeking  the 
account  has,  by  his  laches,  rendered  it  impossible  for  the 
court  to  do  full  justice  to  both  parties:  Lawrence  v.  Rokes,  61 
Me.  38. 

In  Sullivan  v.  Portland  etc.  R.  R.  Co.^  94  U.  S.  807,  the  court 
by  Swayne,  J.,  said:  "Every  case  is  governed  chiefly  by  its 
own  circumstances;  sometimes  the  analogy  of  the  statute  of 
limitations  is  applied;  sometimes  a  longer  period  than  that 
prescribed  by  the  statute  is  required;  in  some  cases  a  shorter 
time  is  sufficient;  and  sometimes  the  rule  is  applied  when 
there  is  no  statutable  bar.  It  is  competent  for  the  court  to 
apply  the  inherent  principles  of  its  own  system  of  jurispru- 
dence, and  decide  accordingly":  Bell  v.  Hudson^  73  Cal.  285; 
2  Am.  St.  Rep.  791,  and  note. 

It  is  said  by  this  court  in  McDanieh  v.  Bank  of  Rutland,  29 
Vt.  230,  70  Am.  Dec.  406:  "It  is  true,  courts  of  equity  will 
grant  relief  for  ignorance  as  well  as  for  a  mistake  of  facts; 
but  the  principles  on  which  relief  is  granted  in  those  cases 
are  very  different.  When  the  party  has  acted  in  ignorance  of 
facts  merely,  courts  of  equity  will  never  afford  relief  where 
actual  knowledge  could  have  been  obtained  by  the  exercise  of 
due  diligence  and  inquiry.  That  was  the  very  point  deter- 
mined in  the  case  of  Penny  v.  Martin,  4  Johns.  Ch.  567.  Jus- 
tice Story  has  also  observed  (1  Story's  Eq.  Jur.,  sec.  146,  and 
note)  that  'it  is  not  sufficient  that  the  fact  is  material;  but 
it  must  be  such  that  he  could  not,  by  reasonable  diligence, 
get  knowledge  of  when  he  was  first  put  upon  inquiry;  for  if 
by  such  reasonable  diligence  he  could  have  obtained  knowl- 
edge of  the  fact,  equity  will  not  relieve  him,  since  that  would 
be  to  encourage  culpable  negligence* ":  Hyde  v.  Hyde,  50  Vt. 
301;  Durkee  v.  Durkee,  59  Vt.  70. 

No  reason  is  assigned  in  the  bill  why  the  orators  did  not 
call  upon  Harlow  in  his  lifetime  to  correct  what  the  master 
finds  are  overcharges,  nor  for  their  delay  in  bringing  this 
suit.     On  account  of  their  acquiescence  in  the  division  of 
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March  1,  1880,  their  laches,  the  danger  of  doing  injustice  in 
attempting  to  adjust  the  accounts  now  that  Harlow  has  de- 
ceased, we  think  that  what  the  master  finds  the  several  part- 
ners then  supposed  was  a  final  division  and  settlement  should 
be  held  conclusive. 

All  the  transactions  prior  to  and  including  March  1,  1880, 
were  entered  by  Harlow  upon  the  books,  and  all  the  money 
received  by  him  down  to  that  date  was  divided  among  the 
partners  on  the  basis  of  those  entries.  The  three  hundred 
dollars  which  he  subsequently  received  stands  differently. 
The  machinery  was  left  with  him  to  dispose  of  and  account 
for.  It  is  found  that  when  sold,  the  proceeds  were  not  di- 
vided, nor  entered  upon  the  books.  The  defendants  must 
therefore  render  an  account  for  the  three  hundred  dollars, 
unless  it  is  barred  by  the  disallowance  by  the  commissioners, 
and  the  acceptance  and  record  of  their  report  by  the  probate 
court.  This  being  a  partnership  where  there  are  more  than 
two  interests,  the  probate  court  did  not  have  jurisdiction: 
Kendrick  v.  Tarhell,  27  Vt.  512.  The  act  of  1852  (Rev.  Laws 
1214)  conferred  onl}'  upon  county  courts  the  same  powers  as 
courts  of  chancery  have  in  settling  such  matters.  The  scope 
of  the  bill  is  to  settle  the  partnership  accounts,  and  ascertain 
each  partner's  relation  to  the  firm. 

The  defendants  are  also  chargeable  with  interest  on  the 
gums  of  $50  and  $250  from  such  times  after  their  receipt  by 
Harlow  as  he  reasonably  might  have  divided  them. 

Decree  reversed  and  cause  remanded,  with  mandate  that 
the  defendants  pay  to  the  orators  $240  and  interest. 


Partnership  —  Accounting  —  Laches.  —  In  an  action  for  partnership 
accounting,  the  objection  that  the  claim  is  staje  may  be  raised  by  demurrer, 
on  the  ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action:  Bell  v.  Hudson,  73  Cal.  285;  2  Am.  St.  Rep.  791,  and  ex. 
tended  note  on  laches,  especially  at  page  802.  Laches,  when  a  defense  to  a 
suit  in  equity.  See  Neppack  v.  Jones,  20  Or.  491;  23  Am.  St.  Rep.  145,  and 
note,  pp.  148-151.  On  a  bill  for  an  accounting  between  partners,  the  stat- 
ute of  limitations  will  begin  to  run  from  the  time  of  the  dissolution:  liich- 
ardson  v.  Gregoi-y,  126  111.  166.  And  seven  years  will  bar  a  partner's  right 
to  relief  in  equity. 

Partnership  —  Effect  op  Dissolution  by  Death.  —  The  retention  and 
use  of  the  firm  name  after  the  death  of  one  of  the  partners  creates  no  lia- 
bility against  the  estate  of  the  deceased:  Woodward  v.  Brooks,  128  111.  222; 
15  Am.  St.  Rep.  104,  and  note.  In  Pennsylvania,  the  estate  of  the  deceased 
partner  is  liable  for  the  debts  of  the  firm:  WilUama'a  Appeal,  122  Pa.  St. 
472. 
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Stearns  v.  Edson. 

[63  Vkemont,  259.] 

Execution  Sales  —  Caveat  Emptor. — In  sales  of  land  nnder  execution, 
the  officer  making  them  is  not  a  party  who  can  be  charged  as  vendor. 
The  rule  caveat  emptor  applies,  and  on  failure  of  title,  the  purchaser 
has  no  relief  from  the  payment  of  his  bid  except  by  resort  to  equity. 

Execution  Sales  —  Return  —  Statute  op  Frauds.  —  The  return  of  an 
officer  on  an  execution  under  which  he  sells  real  estate  is  a  sufficient 
memorandum  to  satisfy  the  statute  of  frauds. 

Execution  Sales  —  Failure  of  Title  —  Delay  in  Delivering  Deed.  — 
Where  the  existence  of  a  mortgage  agaiust  land  sold  under  execution, 
but  not  its  foreclosure,  is  disclosed  at  the  time  of  the  sale,  the  purchaser 
is  not  relieved  from  the  payment  of  the  amount  of  his  bid,  although  be- 
tween the  time  of  sale  and  of  tendering  the  deed  the  equity  of  redemp- 
tion  has  expired;  nor  will  the  fact  that  the  officer  making  the  sale 
delayed  longer  than  the  statutory  period  before  tendering  the  deed  re- 
lieve such  purchaser,  unless  he  has  been  prejudiced  by  such  delay. 

Butler  and  Moloney,  for  the  appellant. 
George  E.  Lawrence,  for  the  appellee. 

Tyler,  J.  The  material  facts  in  this  case  are  as  follows: 
Dunn  and  Crainpton,  having  a  demand  against  Christ's 
Church  and  others,  brought  a  suit  upon  it  for  its  collection. 
The  writ  was  served  by  the  plaintiff  as  deputy  sheriff  by 
attaching  certain  real  estate  of  the  debtor  situated  in  the 
village  of  Rutland,  and  was  returned  to  the  September  term, 
1887,  of  Rutland  county  court,  at  which  term  the  plaintiff  in 
that  suit  recovered  a  judgment  against  the  defendants  therein 
for  $219.48  debt,  and  costs.  Execution  was  duly  issued  and 
delivered  to  the  plaintiff  as  deputy  sheriff  to  serve  and  return, 
who  served  the  same  by  levying  upon  and  selling  five  undi- 
vided sevenths  of  the  equity  of  redemption  of  the  execution 
debtors  in  the  real  estate  that  had  been  attached  upon  the 
writ,  the  defendant  in  this  suit  bidding  off  the  same  for  $250, 
the  amount  required  to  satisfy  the  execution  and  the  costs  of 
the  levy  and  sale.  The  execution  was  dated  October  11,  1887, 
was  delivered  to  the  plaintiff  November  3d,  and  the  sale 
thereon  was  January  21,  1883,  having  been  adjourned  from 
January  14th.  The  execution,  with  the  officer's  return,  was 
recorded  in  the  town  clerk's  office  January  26th,  and  was  re- 
turned and  recorded  in  the  county  clerk's  office  on  the  same 
day.  After  the  attachment  by  Dunn  and  Crampton,  one 
Drury  brought  suit  and  attached  the  same  land  and  obtained 
judgment  against  the  same  defendants  at  the  September  term^ 
1887,  and  execution  was  issued  and  delivered  to  the  plaintiff 
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for  service.  When  Dunn  and  Crampton's  attachment  was 
made,  M.  and  H.  0.  Edson  held  a  mortgage  upon  the  same 
land,  which  they  foreclosed  at  the  September  terra,  1887,  of 
the  court  of  chancery  for  Rutland  County,  making  Christ's 
Church  and  both  of  the  attaching  creditors  parties  to  the  suit, 
and  obtained  a  decree  against  all  the  defendants  in  the  suit 
for  $1,145.42,  with  one  year's  equity  of  redemption  from  Octo- 
ber 10,  1887.  This  defendant  did  not  pay  the  $250  which 
he  bid  for  the  land  at  the  sheriff's  sale;  and  neither  of  the 
attaching  creditors  redeemed  the  premises  or  paid  any  part 
of  the  decree.  May  14, 1888,  the  defendant  purchased  Drury's 
judgment  and  execution,  but  did  not  cause  the  execution  to 
be  levied,  and  in  the  following  October  he  purchased  the  de- 
cree of  foreclosure  and  took  a  quitclaim  deed  of  all  the  interest 
in  the  premises  that  M.  and  H.  0.  Edson  acquired  by  their 
mortgage  and  decree.  On  the  occasion  of  the  sale  on  the 
execution,  the  plaintiff  made  known  the  existence  of  the  mort- 
gage, and  the  amount  due  upon  it,  but  did  not  state  that  it 
had  been  foreclosed  and  the  time  of  redemption  fixed.  After- 
wards, and  before  the  equity  expired,  the  defendant  learned 
that  the  mortgage  had  been  foreclosed,  but  did  not  learn  that 
a  decree  had  been  made  until  after  the  right  to  redeem  had 
expired.  He  lived  in  the  village  of  Rutland,  near  the  county 
clerk's  office,  was  brother  of  H.  0.  Edson,  one  of  the  mort- 
gagees, was  his  partner  in  business,  and  in  constant  business 
intercourse  with  him.  The  referee  states  that  upon  inquiry 
the  defendant  might  easily  have  ascertained  when  the  right 
to  redeem  expired.  After  the  sale,  the  plaintiff  told  the  de- 
fendant that  as  the  execution  debtor  had  six  months  in  which 
to  redeem  the  land,  and  the  money  would  not  be  paid  to  the 
creditor  until  after  that  time,  he,  the  defendant,  could  have 
all  the  time  he  required  to  pay  the  $250.  Nothing  further 
was  said  between  them  until  the  next  November,  wlien  the 
plaintiff  demanded  of  the  defendant  the  amount  of  the  bid- 
informed  him  that  he  had  a  deed  ready  to  execute,  and  in- 
vited him  to  go  to  the  plaintiff's  office  and  have  it  executed 
and  delivered.  The  defendant  replied  that  he  had  all  the 
deed  he  wanted,  refused  to  accept  the  one  offered,  or  to  pay 
the  amount  of  his  bid.  The  plaintiff'  has  always  been  ready 
to  execute  and  deliver  the  deed  upon  the  defendant's  payment 
of  the  $250. 

Three  grounds  of  defense  are  claimed  to  this  action:  1.  That 
the  contract,  being  for  the  sale  of  an  interest  in  land,  was  void 
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iinder  the  statute  of  frauds,  not  being  in  writing;  2.  That  the 
omission  of  the  plaintiff  to  make  known  the  facts  at  the  sale 
that  the  mortgage  had  been  foreclosed,  a  decree  made,  and 
sthe  time  of  redemption  fixed,  operated  as  a  fraud  upon  the 
'defendant.  It  is  furthermore  insisted  that  the  deed  was  no^ 
seasonably  made  and  tendered  to  the  defendant. 

1.  It  is  laid  down  in  Freeman  on  Executions,  sec.  335,  that 
in  ordinary  circumstances  there  is  no  warranty  of  title,  and 
that  the  officer  has  no  authority  whatever,  in  his  official 
■capacity,  to  make  any  warranty  or  any  representations  con- 
<cerning  the  title.  In  The  Monte  Allegre,  9  Wheat.  645,  where 
a  marshal  sold  personal  property  at  auction  by  an  order  of 
court,  it  is  held  that  while  acting  within  the  scope  of  his  au- 
thority, he  could  not  be  considered  as  warranting  the  prop- 
erty; that  he  was  merely  a  minister  of  the  law;  and  that  his 
whole  duty  was  to  give  the  purchaser  a  fair  opportunity  to 
•make  examination  and  inquiry  in  regard  to  the  nature  and 
condition  of  the  property.  This  subject  is  discussed  in  Good- 
bar  V,  Daniel^  88  Ala.  583,  16  Am.  St.  Rep.  76,  where  it  is  said 
Ihat  the  question  whether  a  purchaser  at  a  sheriff's  sale  will 
he  relieved  from  the  eflFect  of  his  bid  on  its  being  made  to 
appear  that  the  execution  debtor  had  no  title  whatever  to  the 
thing  supposed  to  be  sold,  or  whether  his  bid  is  an  irrevocable 
satisfaction  of  the  judgment  to  the  extent  of  the  sum  bid  a1 
;the  sale,  is  one  on  which  the  authorities  are  about  equall}! 
-^divided:  Freeman  on  Judgments,  sec.  478;  2  Freeman  on 
Executions,  sec.  54.  In  Armstrong  v.  Vroman,  11  Minn.  220 
88  Am.  Dec.  81,  the  court  said:  "The  sheriff  may  very  prop- 
erly be  considered  as  invested  with  a  trust  by  law  to  sell  the 
estate,  which  he  has  full  power  and  is  bound  to  perform  foi 
the  benefit,  not  only  of  the  creditors  of  the  owner,  but  likewise 
ifor  the  owner  himself." 

It  seems  to  be  generally  held  that  in  sheriff's  sales  on  exe- 
cution the  officer  is  not  a  party  who  can  be  charged  as  vendor 
Tthat  he  acts  as  a  public  officer,  as  a  minister  of  the  law,  ir 
•obedience  to  its  mandate,  and  in  the  execution  of  the  authoritj) 
which  that  mandate  confer?  upon  him  over  the  property  ol 
the  debtor;  that  the  state  or  the  law  sells  the  property  by  itp 
agent,  the  sheriff;  that  therefore  the  rule  of  caveat  emptor  ap 
plies  in  such  sales;  that  the  purchaser  bids  off  the  property  al 
"his  own  risk;  and  that  upon  any  failure  of  the  title  he  has  no 
relief  from  the  payment  of  his  bid  but  by  a  resort  to  the  court 
«f  equity:   Tate  v.  Greenlee,  4  Dev.  149.     See  notes  and  cases 
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cited  in  LewarTc  v.  Carter,  117  Ind.  206,  10  Am.  St.  Rep.  40, 
where  the  rule  of  caveat  emptor  as  applicable  to  judicial  sales 
and  sales  on  execution  is  fully  discussed;  Greer  v.  Winter- 
smith,  85  Ky.  516;  7  Am.  St.  Rep.  613.  In  some  of  the  states 
it  has  been  held  that  this  rule  does  not  apply,  and  that  a  pur- 
chaser at  a  sheriff's  sale  on  execution  is  not  bound  to  pay  his 
bid  when  it  turns  out  that  the  title  is  defective.  In  the  de- 
cision of  this  case  it  is  not  necessary  strictly  to  follow  either 
line  of  authorities,  for  the  defendant  was  apprised  by  the 
plaintiff  of  all  the  material  facts  relative  to  the  title,  namely, 
the  existence  and  amount  of  the  mortgage.  This  knowledge 
was  sufficient  to  put  him  on  inquiry  whether  or  not  the  condi- 
tion of  the  mortgage  had  been  broken,  and  whether  proceed- 
ings had  been  instituted  for  the  purpose  of  having  the  time 
limited  for  the  redemption  of  the  premises.  Having  been  in- 
formed of  the  mortgage,  it  would  have  been  natural  for  the 
defendant  to  have  ascertained  how  long  it  had  to  run.  He 
seems  to  have  entered  upon  such  an  inquiry,  for  he  learned 
that  foreclosure  proceedings  had  been  commenced,  but  did 
not  pursue  the  matter  to  the  extent  of  ascertaining  whether 
or  not  the  purpose  of  the  foreclosure  had  been  accomplished 
by  obtaining  a  decree.  The  referee  does  not  find  that  the  de- 
fendant would  have  acted  differently  in  any  respect  had  he 
been  informed  by  the  plaintiff  at  the  sale  that  the  time  of  re- 
demption under  the  mortgage  had  been  fixed  by  a  decree,  or 
that  he  suffered  loss  because  that  information  was  not  fur- 
nished him. 

2.  The  general  current  of  the  authorities  cited  by  the  plain- 
tiff's counsel  is  to  the  effect  that  a  sheriff's  sale  must  be 
supported  by  a  memorandum,  sufficient  within  the  statute  of 
frauds;  yet  it  has  often  been  held  that  that  statute  has  no  ap- 
plication whatever  to  the  sale  of  real  estate  by  process  of  law; 
that  a  compliance  by  the  sheriff  with  the  requirements  of  the 
statute  is  sufficient.  Under  our  former  statute  (Rev.  Laws 
1573),  an  execution  extended  and  levied  upon  real  estate,  with 
the  return  of  the  officer  thereon,  duly  returned  and  recorded, 
made  a  good  title  to  the  creditor  as  against  the  debtor  in  such 
execution;  but  the  authorities  that  require  a  memorandum  in 
euch  sales  are  uniform  in  holding  that  the  sheriff's  return 
upon  the  execution  meets  the  requirements  of  the  statute  in 
that  respect. 

The  execution  creditor  first  created  a  lien  upon  the  land  by 
attaching  it  on  the  original  writ,  which  lien  was  continued 
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after  judgment  by  levying  the  execution  upon  it.  The  execu- 
tion and  sheriff's  return  thereon  became  a  link  in  the  title. 
The  return  is  a  memorandum  of  the  sale  by  authority  of  law. 
It  would  have  been  available  to  the  purchaser  in  obtaining 
his  title,  and  it  should  be  equally  available  to  the  officer  in 
collecting  the  price  for  which  the  property  was  sold. 

3.  Section  10,  No.  138,  Laws  of  1884,  does  not  require  that 
the  sheriff  shall  tender,  or  have  ready  to  tender,  a  deed  of  the 
land  until  the  expiration  of  six  months  and  fifteen  days  after 
the  sale.  It  evidently  contemplates  that  it  should  be  ready 
for  delivery  at  that  time,  because  it  provides  that  if  the  prem- 
ises are  not  then  redeemed  by  the  mortgagor  or  the  subsequent 
attaching  creditors,  the  officer  shall  thereupon  deliver  the  deed 
to  the  purchaser,  while  if  it  is  redeemed,  he  shall  destroy  the 
deed  and  repay  the  purchaser.  If  the  deed  had  been  offered 
and  accepted,  and  the  $250  paid  at  the  time  fixed  by  this 
section,  the  defendant,  in  order  to  protect  his  interest,  must 
have  paid  the  amount  of  the  Edson  decree.  When  the  deed 
was  ofifered  to  him  on  November  7th,  he  had  purchased  that 
decree,  so  his  relation  to  the  property  was  not  changed  by  the 
plaintiflF's  delay  in  offering  him  the  deed.  His  liability  to 
pay  the  $250  was  established  when  the  land  was  struck  off  ta 
him  at  his  bid  of  that  sura  at  the  sale,  and  the  plaintiff's; 
neglect  for  three  months  to  demand  the  money  and  offer  a 
deed  could  not  operate  to  release  the  defendant  from  that  lia- 
bility. He  apparently  undertook  to  obtain  title  to  the  land  by 
buying  in  the  several  claims  upon  it.  When  called  upon  to 
pay  his  bid,  he  was  naturally  content  to  rest  upon  the  title 
that  he  had  acquired  under  the  decree,  which  he  purchased 
after  the  equity  of  redemption  under  it  had  expired. 

Neither  ground  suggested  is  sufficient  for  a  reversal  of  the 
judgment,  and  it  is  affirmed. 

Execution  Sale  —  Caveat  Emptor.  — A  purchaser  at  a  sheriff's  sale  buys 
at  his  own  risk:  Goodbar  v.  Daniel,  88  Ala.  583;  16  Am.  St.  Rep.  76,  and 
note;  Lewark  v.  Carter,  117  Ind.  206;  10  Am,  St.  Rep.  40,  and  note.  The 
rule  of  caveat  emptor  applies  to  purchasers  at  execution  sales:  Chreer  v.  Win- 
tersmith,  85  Ky.  516;  7  Am.  St.  Rep.  613,  and  note;  Bay  v.  Yarnell,  118  Ind. 
112;  Humphrey  v.   Wade,  84  Ky.  391. 

ExECCJTiON  Sale  —  Statute  of  Frauds  —  Sufficiency  of  Memoran- 
dum. —  The  certificate  of  the  sheriff  is  the  proper  evidence  of  a  sale  of  real 
estate  on  execution,  and  no  other  memorandum  is  required:  Armstronq  v. 
Vroman,  11  Minn.  220;  88  Am.  Dec.  81,  and  note;  Robinson  v.  Oarth,  6  Ala. 
204;  41  AmT  Dec.  47,  and  note. 
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Partial  Assignments  of  Debt  —  Right  to  Refuse  to  Recognize,  is 
Personal.  — The  right  to  refuse  to  recognize  partial  assignments  of 
a  debt  by  a  creditor  is  personal  to  the  debtor,  and  cannot  be  claimed 
by  a  third  party  who  sues  th«  creditor  and  joins  the  debtor  by  trustee 
process. 

Assignment  of  Debt  —  Notice  to  Selectman  Notice  to  Town.  — Notice 
of  an  assignment  of  a  debt  against  a  town  need  not  be  given  to  a  ma- 
jority of  its  selectmen.  Notice  to  one  of  them  ia  notice  to  all,  and  to 
the  town  for  which  they  act. 

Notice  to  Agent  of  City  as  Notice  to  City.  —  The  rule  that  notice  to 
the  agent  of  a  party,  whose  duty  it  is,  as  such  agent,  to  act  upon  such 
notice,  or  to  communicate  it  to  his  principal  in  the  proper  discharge  of 
his  trust  as  agent,  is  legal  notice  to  his  principal,  applies  as  well  to 
the  agents  of  corporations,  both  municipal  and  private,  as  to  those  of 
private  persons. 

Assignment  OF  Debt  —  Acceptance  by  Debtor  —  Trustee  Proceiss. — 
An  assigned  order  upon  a  town  for  the  payment  of  its  debt  need  not  be 
accepted  by  its  selectmen  to  protect  the  fund  from  attachment  under 
trustee  process. 

George  E.  Lawrance,  for  the  appellant. 
Edward  Dana,  for  the  appellees. 

Tyler,  J.  The  defendant  was  in  the  employ  of  the  town 
of  Rutland,  trustee,  assisting  its  listers.  On  the  eighth  day 
of  April,  1890,  for  a  sufficient  consideration,  he  executed  and 
delivered  to  the  claimant  Edson  an  assignment  of  all  his 
wages  then  due  and  that  should  thereafter  become  due  while 
engaged  in  such  service.  April  l7th  the  listers  gave  the  de- 
fendant an  order  on  the  selectmen  for  twenty-five  dollars  on 
account  of  his  work,  which,  on  or  about  the  day  of  its  date, 
he  indorsed  over  and  delivered  to  the  claimant  Dana,  with 
the  knowledge  of  Edson,  and  with  his  consent  that  it  should 
take  precedence  of  his  order.  Dana  immediately  gave  notice 
to  three  of  the  five  selectmen  of  the  indorsement  to  him,  and 
some  time  after  this  notice  was  given,  and  before  the  service 
of  the  writ  in  this  suit  upon  the  trustee,  Edson  gave  notice  to 
the  chairman  of  the  selectmen  of  his  order  from  the  defend- 
ant. The  writ  was  served  upon  the  trustee  on  the  second  day 
of  May,  1890,  at  which  time'the  defendant  had  rendered  ser- 
vices to  the  trustee  to  the  amount  of  $52.50,  which  was  more- 
than  the  amount  of  the  plaintiff's  debt  and  his  costs  of  suit. 
There  was  no  acceptance  by  the  selectmen  of  either  of  thesft 
orders,  nor  a  refusal  to  accept  them. 
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'  The  plaintiff's  counsel  insists  that  the  Dana  order  was  in- 
■valid  because  it  operated  to  sever  the  defendant's  debt;  that  the 
Edson  order  w/is  void  as  against  the  trustee  process,  because 
notice  of  it  was  not  given  to  a  majority  of  the  selectmen;  and 
that  both  orders  were  void  for  the  reason  that  they  were  not 
accepted. 

1.  The  defendant  could  not,  without  the  trustee's  consent, 
have  made  separate  assignments,  and  thereby  subjected  the 
latter  to  the  inconvenience  and  expense  of  adjusting  different 
demands  against  it  for  the  same  debt.  The  controversy, 
however,  is  not  between  the  plaintiff  and  the  trustee,  but  be- 
tween the  plaintiff  and  the  claimants.  The  trustee  holds 
itself  in  readiness  to  pay  the  money  in  its  hands  to  whomso- 
ever it  belongs.  The  question  of  the  right  of  the  creditor  to 
sever  the  debt  by  assignments  does  not  arise  here  as  it  did  in 
Carter  v.  Nichols,  58  Vt.  553.  The  plaintiff  cannot  raise  the 
question  of  severance,  for  it  is  solely  the  right  of  the  debtor 
to  have  the  entirety  of  its  indebtedness  preserved. 

2.  No  question  is  made  but  that  the  notice  from  claimant 
Dana  to  the  selectmen  was  sufficient  to  protect  his  order  from 
the  trustee  process,  but  it  is  insisted  that  the  notice  from 
claimant  Edson  to  Selectman  Kingsley  was  insufficient  to 
have  that  effect. 

In  Thayer  v.  Lyman,  35  Vt.  646,  the  plaintiff  claimed  that 
the  notice  was  invalid  because  it  was  not  given  to  the  town 
treasurer.  It  was  given  to  two  of  the  three  selectmen  and 
was  held  good,  and  it  was  also  held  that  it  would  have  been 
good  had  it  been  given  to  the  treasurer. 

While  one  selectman  cannot,  without  the  concurrence  of  a 
majority  of  the  board,  bind  his  town  by  his  contract,  we  see  no 
valid  reason  for  holding  that  notice  of  the  assignment  of  a 
debt  against  a  town  must  be  given  to  a  majority  of  the  select- 
men. Notice  to  one  of  them  is,  in  legal  effect,  notice  to  all, 
and  to  the  corporation  for  which  they  act.  The  selectmen 
are  by  statute  made  the  financial  agents  of  the  town,  and 
■charged  with  the  general  supervision  of  its  affairs.  When  a 
notice  affecting  the  town's  liability  is  given  to  a  member  of 
the  board,  it  is  given  for  the  town,  and  it  becomes  the  duty 
of  the  member  notified  to  communicate  the  notice  to  his  aiSso- 
ciates.  It  is  well  settled  that  notice  to  an  agent  of  a  party, 
■whose  duty  it  is  as  such  agent  to  act  upon  the  notice,  or  to 
communicate  his  information  to  his  principal  in  the  proper 
>discharge  of  his  trust  as  such  agent,  is  legal  notice  to  his 
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principal.  This  rule  applies  to  the  agents  of  corporations  as 
well  as  to  those  of  private  persons.  Ap  i  general  rule,  notice 
to  an  agent,  in  the  course  of  the  transaction  in  which  he  is- 
acting  for  his  principal,  of  facts  affecting  the  nature  and 
character  of  the  transaction,  is  constructive  notice  to  the  prin- 
cipal. The  principal  is  deemed  to  have  notice  of  whatever  is 
jommunicated  to  his  agent  while  acting  as  such  in  the  trans- 
action to  which  the  communication  relates:  Porter  v.  Bank  of 
Rutland,  19  Vt.  410.  A  town  can  receive  notice  only  through 
its  oflBcers  or  other  agents,  and  it  therefore  becomes  the  dutj 
of  the  agent  to  communicate  the  notice  received  by  him  to 
the  persons  who  may  be  called  upon  to  act  with  reference 
thereto:  National  Bank  v.  Norton,  1  Hill,  572;  Bank  of  U.  S. 
V.  Davis,  2  Hill,  451;  Fulton  Bank  v.  New  York  etc.  Canal  Co., 
4  Paige,  127;  Suit  v.  Woodhall,  113  Mass.  391;  National  Secu- 
rity Bank  v.  Cushman,  121  Mass.  490. 

3.  No  reason  has  been  or  can  be  assigned  why  the  select- 
men should  have  accepted  the  orders  to  give  them  force  and 
effect.  The  law  does  not  confer  upon  the  debtor  the  power  to 
determine  whether  or  not  his  creditor  may  sell  and  assign  a 
debt  against  him,  and  at  his  option  defeat  an  assignment. 
One  may  sell  a  debt  as  well  as  a  chattel,  but  to  render  a  sale 
of  a  debt  valid  against  creditors,  who  may  seek  to  attach  it 
by  trustee  process,  notice  thereof  must  be  given  to  the  debtor. 
Our  statute  (Rev.  Laws,  1134)  recognizes  this  right  in  the  cred- 
itor, and  only  gives  the  trustee,  with  the  other  parties  to  the 
trustee  process  when  suit  is  brought,  the  right  to  contest  the 
validity  of  the  assignment.  On  this  point,  see  cases  cited  on 
page  717  of  Roberts's  Digest;  Claflin  y.  Kimball,  52  Vt.  6. 

The  judgment  that  the  trustee  be  discharged,  and  that  the 
funds  in  its  hands  are  the  claimants',  is  affirmed. 


Assignment  of  a  Debt.  — An  order  by  a  creditor,  directing  his  debtor  to 
pay  a  third  person  a  sum  of  money  left  with  the  debtor,  does  not  amount 
to  an  assignment  of  any  part  of  the  debt,  and  it  may  be  subjected  to  trustee 
process;  Holhrook  v.  Payne,  151  Mass.  383;  21  Am.  St.  Rep.  456,  and  note; 
Harris  County  v.  Campbell,  68  Tex.  22;  2  Am.  St.  Rep.  467,  and  extended 
note.  See  Brem  v.  Covington,  104  N.  C.  589.  Where  there  is  no  privity 
between  the  parties,  there  can  be  no  recovery:  Smith  v.  Board  of  Commission' 
ers,  43  Kan.  619. 

MUNICIPAL  Corporations  —  Notice  to  Officers  Notice  to  Corpora. 
TioN.  —  Individual  knowledge  of  the  officers  of  a  municipal  corporation  is 
the  knowledge  of  the  corporation,  if  it  has  reference  to  matters  within  their 
duties:  Diindas  v.  Lansing,  75  Mich.  499;  13  Am.  St.  Rep.  457,  and  note; 
Whipple  V.  Fair  Haven,  63  Vt.  221. 
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[63  Vkrmont,  308.] 
EsTOPPKL  BY  Laches  —  Overohargb  in  Bank  Account.  —  A  bank  depositor 
who  keeps  an  open  bank  account  and  deposit-book  is  not  estopped  to  re- 
cover an  overcharge  in  his  account  by  the  bank  from  long  lapse  of  time 
in  discovering  the  mistake,  when  no  disadvantage  has  resulted  to  the 
bank  from  such  delay. 

OVERCHARQB  IN  BANK  ACCOUNT  —  WaIVER  OV  DeMAND  —  STATUTE  OP  LIM- 
ITATIONS. —  An  overcharge  by  a  bank  against  the  account  of  a  depositor 
who  keeps  an  open  account  and  deposit-book  is  payable  on  demand;  but 
■such  demand  will  not  be  waived,  nor  will  the  statute  of  limitations  be- 
gin to  run  in  favor  of  the  bank,  until  the  discovery  of  the  overcharge  by 
the  depositor. 

Payment  —  Waiver  op  Demand.  —  When  a  debtor  holds  a  specific  sum  un- 
der an  honest  mistake,  his  neglect  or  refusal  to  pay,  to  constitute  a 
waiver  of  demand,  must  occur  after  his  attention  has  been  called  to  the 
mistake,  and  after  he  has  had  reasonable  time  and  opportunity  to  in- 
vestigate the  circumstances. 

€.-M.  Willard,  for  the  appellant. 

J.  C.  Baker,  for  the  defendant. 

Ross,  C.  J.  For  many  years  the  plaintiff  kept  his  account 
and  did  his  business  with  the  defendant  bank.  This  is  an 
action  of  assumpsit,  by  which  he  seeks  to  recover  one  thousand 
dollars  and  interest,  which  he  claims  the  defendant  over- 
charged him  in  his  account  May  5,  1868.  On  that  day  he 
drew  a  check  on  the  defendant  payable  to  himself,  which,  in 
the  left-hand  corner,  had,  in  figures,  nineteen  hundred  dollars, 
but  written  in  the  body  nine  hundred  dollars.  The  defendant 
charged  him  in  his  account  nineteen  hundred  dollars.  He 
claims  that  this  is  an  overcharge  of  one  thousand  dollars, 
and  that  he  did  not  discover  it  until  April,  1889,  when  he  de- 
manded payment,  and  brought  this  suit.  The  jury,  having 
failed  to  agree  in  regard  to  the  fact  whether  the  defendant  did 
on  that  occasion  overcharge  him,  the  court  ordered  a  verdict 
for  the  defendant  on  the  undisputed  facts  which  appeared  on 
the  trial  before  the  jury.  The  defendant  undertakes  to  sus- 
tain this  action  of  the  trial  court  on  two  grounds:  — 

1.  He  contends  that  the  plaintifT  is  estopped  from  main- 
taining this  suit  by  his  delay  and  neglect  in  not  discovering 
the  claimed  overcharge  earlier.  It  appears  that  the  plaintiff 
kept  a  deposit-book,  which  he  frequently  had  written  up  by 
the  defendant,  on  which  occasion  it  returned  the  checks  which 
he  had  drawn  since  the  account  was  last  written  up,  with  his 
deposit-book.     In  about  four  weeks  after  the  claimed  over- 
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charge,  the  plaintiff  had  the  defendant  write  up  his  account 
in  his  deposit-book.  On  this  occasion  he  was  charged  on  this 
check  the  sum  of  nineteen  hundred  dollars,  and  the  check 
was  returned  to  him.  To  establish  an  estoppel  in  pais,  it  must 
appear  from  un controverted  facts  that  the  defendant  has  been 
put  to  material  disadvantage  by  the  neglect  and  delay  of  the 
plaintiff  in  making  the  discovery;  or  that,  in  reliance  upon 
the  fact  that  the  charge  truly  represented  the  sum  paid,  it  has 
taken  or  neglected  to  take  some  action,  or  lost  some  right, 
which  would  be  to  its  benefit.  Nothing  of  the  kind  appears 
from  the  facts  certified  in  the  record.  The  long  delay  has 
doubtless  deprived  both  parties  of  the  personal  recollection  of 
those  engaged  in  the  transaction.  But  this  is  a  disadvantage 
which  attaches  to  both  parties.  If  the  defendant,  being  a 
moneyed  institution,  kept  its  books  with  care  and  accuracy, 
the  books  ought  to  have  disclosed  to  it  at  once  whether  its 
cash  on  hand  was  one  thousand  dollars  in  excess  of  what  its 
books  required.  On  the  basis  that  there  was  an  overcharge 
of  this  amount,  the  defendant  must  have  been  guilty  of  neg- 
ligence in  not  discovering  it  on  the  very  day  it  occurred.  The 
record  does  not  disclose  that  the  defendant  is  put  to  any  dis- 
advantage by  the  delay  of  the  plaintiff  in  making  discovery 
of  the  claimed  overcharge.  Its  books,  so  far  as  appears,  are 
in  existence,  and  show  its  version  of  the  transaction.  If  the 
plaintiff's  contention  is  true,  the  defendant  for  many  years 
has  had  this  one  thousand  dollars  to  use,  probably  without 
any  charge  for  interest.  We  find  no  ground  to  justify  the  ac- 
tion of  the  trial  court  on  the  basis  of  an  estoppel  in  pais. 

2.  The  defendant  also  contends  that  the  action  of  the 
county  court  should  be  upheld,  because»the  claim  of  the  plain- 
■  tiff,  if  otherwise  established  on  the  undisputed  facts,  was 
barred  by  the  statute  of  limitations.  It  appears  that  the 
plaintiff,  in  April,  1878,  drew  out  the  balance  standing  to  his 
credit  upon  the  books  of  the  defendant,  and  that  he  did  not 
keep  any  deposit  or  account  with  the  defendant  for  about  two 
years  thereafter.     He  then  opened  a  new  or  further  account. 

The  defendant  claims  that  the  draft  for  the  balance  in  1878 
was  a  demand  for  what  then  was  due,  and  that  the  statute 
would  begin  to  run  from  that  date. 

It  is  well  settled  that  a  deposit  of  this  kind  is  not  payable 
except  upon  demand,  and  that  the  course  of  business  requires 
the  demand  to  be  made  by  a  written  voucher  or  check.  But 
thecks  are  only  demands  for  the  amounts  named  in  them. 
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'  Hence  the  check  drawn  for  the  balance  shown  by  the  defend- 
ant's books  in  1878  was  not  a  demand  for  the  one  thousand 
dollars  now  claimed  by  the  plaintiff.  The  defendant  further 
contends  that  passing  back  the  plaintiff's  deposit-book  on  this 
occasion,  and  on  all  other  occasions,  after  the  now  claimed 
one  thousand  dollars  was  charged  thereon,  was  legally  a  denial 
by  the  defendant  that  it  had  that  one  thousand  dollars  sub- 
ject to  the  check  of  the  plaintiff,  and  a  refusal  to  pay  it  if  de- 
manded; and  thereupon  the  plaintiff  had  a  right  of  action  for 
its  recovery  without  demand.  Ordinarily,  a  denial  of  the 
debt,  subject  to  payment  only  on  demand,  is  a  waiver  of  the 
right  of  demand,  and  the  creditor  may  sue  at  once  without 
making  demand.  To  have  this  effect,  the  denial  must  relate 
to  the  identical  sum  sued  for.  Where  the  debtor  holds  such 
sum  under  an  honest  mistake,  his  neglect  or  refusal  of  pay- 
ment, to  amount  to  a  waiver  of  a  formal  demand,  must  occur 
after  his  attention  has  been  called  to  the  circumstances  of  the 
claimed  mistake,  and  after  he  has  had  a  reasonable  time  and 
opportunity  to  investigate  the  circumstances.  On  none  of  the 
occasions  in  which  the  plaintiff's  deposit-book  was  written  up 
by  the  defendant  and  returned  to  the  plaintiff  subsequently 
to  the  claimed  overcharge  was  the  attention  of  either  party 
called  to  the  fact  of  the  overcharge.  Hence  no  waiver  of  de- 
mand on  the  part  of  the  defendant  arose. 

On  the  facts  disclosed,  the  plaintiff  had  never  drawn  a 
check  for  the  claimed  one  thousand  dollars,  nor  demanded  it, 
until  1889,  and  no  right  of  action  arose  in  favor  of  the  plain- 
tifif  for  its  recovery  until  then. 

On  these  views,  neither  of  the  contentions  of  defendant  sus- 
tains the  action  of  the  county  court  in  ordering  the  verdict. 

Judgment  reversed  and  cause  remanded. 


Banks  and  Banking  —  Overcharge  —  Estoppel  by  Laches.  —  Mere 
lapse  of  time  does  not  act  as  an  estoppel  for  any  period  less  than  that  pre- 
scribed by  the  statute  of  limitations:  Ora/ion  Bank  v.  Doe,  19  Vt.  463;  47 
Am.  Dec.  697.  It  is  the  duty  of  a  depositor  to  know  whether  his  account 
with  the  bank  is  correct,  and  promptly  to  report  any  error  in  the  same:  Wein- 
stein  V.  National  Bank,  69  Tex.  .38;  5  Am.  St.  Rep.  23,  and  note. 

Banks  and  Banking  —  Deposit  —  Statute  of  Limitations.  —  The  stat- 
ute of  limitations  does  not  begin  to  run  against  a  deposit  in  a  bank  nntil  de- 
mand is  made  and  payment  refused:  Oirard  Bank  v.  Bank,  39  Pa.  St.  92;  80 
Am.  Dec.  507,  and  note;  Dickinson  v.  Leominster  etc.  Bank,  162  Mass.  49. 
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Co-tenancy  —  Entire  Chattel  Subject  to  Levy  under  Execution 
AGAINST  One  Co-tenant.  —  Replevin  will  not  lie  against  an  officer  who 
baa  levied  upon,  taken  possession  of,  and  advertised  for  sale  an  entire 
chattel,  the  legal  title  to  which  is  in  co-tenauts,  under  an  execution 
against  one  of  them.  The  rights  of  the  other  co-tenant  are  not  affected 
in  such  case  until  the  sale  of  the  entire  chattel. 

Execution,  Damages  for  Delay  in  Serving.  —  Where  the  service  of  an 
ezecutioQ  has  been  delayed  by  a  suit  in  replevin,  the  defendant  in  re> 
plevin  ia  entitled,  as  damages  for  the  delay,  to  statutory  interest  on  the 
value  of  the  goods  owned  by  the  execution  defendant. 

Co-tenants,  Presumption  as  to  Interests  of. — If  property  is  shown  to 
belong  to  two  or  more  persons  as  co-tenants,  their  respective  interests 
will  be  presumed  to  be  equal. 

Wilson  and  Hall,  for  the  appellant. 
Farrington  and  Post,  for  the  appellee. 

Taft,  J.  The  plaintiff  testified  that  he  and  E.  A.  Sowles 
owned  the  property  in  question,  and  upon  the  trial  the  inter- 
est of  the  parties  in  the  property  was  treated  by  the  parties 
and  the  court  as  joint  or  in  common.  The  legal  title  of  the 
property  being  in  Burton  and  Sowles,  the  property  was  seized 
and  taken  upon  execution  as  the  property  of  Sowles,  by  one 
of  his  creditors,  the  defendant  acting  as  sheriff,  and  advertised 
for  sale.  Before  the  advertised  time  of  sale,  this  suit  was 
brought  and  the  goods  replevied.  In  taking  personal  prop- 
erty upon  an  execution,  an  officer  may  seize  and  retain  an 
entire  chattel  owned  by  the  defendant  in  common  with  an- 
other. In  case  the  officer  takes  actual  possession  of  the  prop- 
erty seized,  there  is  no  other  mode  in  which  the  officer  can 
niake  the  levy  than  by  taking  the  entire  chattel:  Reed  v.  Shep- 
ardson,  2  Vt.  120;  19"^Am.  Dec.  697;  Whitney  v.  Ladd,  10  Vt. 
165.  The  defendant  had  the  right  to  seize  and  hold  the  prop- 
erty on  the  attachment  against  Sowles.  He  had  a  right  to  its 
possession  superior  to  that  of  the  plaintiff.  As  is  stated  in 
Whitney  v.  Ladd,  10  Vt.  165:  "It  is  impossible  to  hold  that 
the  interest  of  one  joint  owner  of  personal  property  can  be 
taken  and  sold  on  his  individual  debt,  consistently  with  our 
laws,  without  holding  that  the  possession  by  the  officer  is 
paramount  to  all  others.  In  opposition  to  the  application 
of  this  rule  to  the  case  at  bar,  the  plaintiff  makes  two  ques- 
tions:— 

1.  That  the  levy  was  void,  for  that  it  was  upon  the  whole 
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property,  instead  of  the  interest  of  Sowles.  In  respect  of  the 
act§  of  the  defendant  in  seizing  and  holding  the  property, 
nothing  was  done  by  the  defendant  but  that  he  had  the  legal 
right  to  do  to  make  the  levy  eflfective  upon  Sowles's  interest. 
No  right  of  possession  to  which  the  plaintiff  was  entitled  was 
•disturbed.  The  attachment,  or  levy,  and  the  after  sale,  is 
what  has  been  held  in  our  Vermont  cases  to  constitute  an  in- 
vasion of  the  rights  of  a  co-tenant,  in  case  the  entire  property 
is  seized  and  sold  upon  process  against  the  other  joint  owner. 
Such  are  the  cases  cited  by  plaintiff's  counsel  of  Ladd  v.  Hillt 
4  Vt.  164;  Bradley  v.  Arnold,  16  Vt. -382.  When  an  officer 
seizes  chattels  upon  valid  and  void  process  at  the  same  time, 
so  long  as  he  holds  it  rightly  upon  the  valid  process  he  is  not 
liable  to  the  owner  because  he  returned  that  he  attached  it 
ijpon  the  void  precept:  Luce  v.  Iloisington,  54  Vt.  428.  In 
Spaulding  v.  Orcutt,  56  Vt.  218,  one  co-tenant  having  posses- 
sion of  the  common  property,  and  having  a  debt  against  her 
co-tenant,  her  co-tenant  attached  the  property,  but  did  not  in 
any  way  change  the  possession.  In  an  action  by,  mortgagees 
of  the  co-tenant's  interest,  against  the  officer  who  made  the 
attachment,  it  was  held  that  the  attachment  constituted  no 
conversion.  When  an  officer  takes  a  chattel  upon  an  attach- 
ment against  one  joint  owner,  he  is  entitled  to  the  possession 
of  it  as  against  the  co-owner.  W^hen  he  sells  the  entire  chat- 
tel, the  co-tenant's  rights  are  invaded.  This  objection  is  not 
tenable. 

2.  The  plaintiff  contends  that  if  the  levy  was  properly  made, 
that  Sowles  had  no  interest  in  the  property,  i.  e.,  no  surplus 
left  after  an  adjustment  of  the  respective  rights  of  Burton 
and  Sowles  in  the  property,  and  therefore  Sowles  had  no  in- 
terest in  the  property  which  could  be  sold.  It  is  the  legal 
title,  not  the  equitable  interest,  that  controls  in  this  action  at 
law. 

We  hold  that  if  Sowles  had  the  legal  title  to  an  undivided 
part  of  the  chattels,  which  fact  was  undisputed  upon  the  trial, 
that  part  could  be  taken  by  one  of  his  creditors  by  way  of  at- 
tachment, even  if  his  interest  in  the  chattels  was  but  nominal. 
It  was  80  held  in  respect  of  a  partner's  interest  in  an  insol- 
vent partnership  in  Reed  v.  Shepardson,  2  Vt.  120,  19  Am. 
Dec.  697,  and  we  see  no  reason  why  the  rule  should  be  differ- 
ent in  case  of  a  joint  or  common  ownership  of  property.  An 
officer  can  take  upon  execution  and  sell  the  legal  interest  of 
a  tenant  in  common,  or  joint  owner,  although  it  is  but  nomi- 
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nal.  The  motion  to  direct  a  verdict  for  the  defendant  should 
have  been  granted.  The  assessment  of  damages  is  referred 
to  the  clerk,  under  section  1178  of  the  Revised  Laws.  If  he 
finds  that  the  service  of  the  execution  has  been  delayed  by 
reason  of  the  replevin,  the  defendant  is  entitled  to  damages  at 
the  rate  of  twelve  per  cent  annually  on  the  value  of  the  goods 
for  the  time  of  such  delay:  Rev.  Laws,  sec.  1234. 

In  what  proportion  the  property  is  owned  by  Burton  and 
Sowles  is  not  shown  by  the  exceptions.  In  the  absence  of 
such  showing,  the  presumption  is,  that  they  own  it  equally. 
If  the  delay  is  found  by  the  clerk,  the  twelve  per  cent  should 
be  cast  upon  one  half  the  value  of  the  entire  property,  i.  e., 
the  value  of  Sowles's  proportion.  If  such  delay  is  not  found, 
the  clerk  will  enter  nominal  damages. 

Judgment  reversed,  and  judgment  for  the  defendant  for 
a  return  of  the  property  replevied,  with  damages  and  costs. 


C!o-TENANOT  —  EXECUTION  —  SaLE  OF  ENTIRE  PROPERTY  TO  SaTISFT  EXE- 
CUTION AGAINST  One  Co-tenant.  —  A  sheriff,  under ^eri  facias  against  one 
co-tenant,  levying  on  and  selling  their  joint  property,  is  liable  to  an  action 
by  the  other  co-tenant:  Bains  v.  McNairy,  4  Humph.  356;  40  Am.  Dec.  651- 
But  a  tenant  in  common  cannot  maintain  replevin  against  an  officer  attach- 
ing the  goods  for  a  debt  of  the  other  co-tenants:  Kimball  v.  Thompson,  4 
Cush.  441;  50  Am.  Dec.  779,  and  note.  See  extended  note  to  McCcy  v. 
Brennan,  1  Am.  St.  Rep.  593,  where  cases  discussing  this  subject  are  col- 
lected. A  judgment  is  a  lien  upon  the  judgment  debtors'  undivided  inter- 
est as  tenants  in  common,  but  this  lien  is  subordinate  to  the  rights  of  the 
co-tenants  to  enforce  partition:  Keichin  v.  Patrick,  32  S.  C.  443. 

Co-tenancy  —  Interests  of  Co-tenants,  how  Detekmined. — The  in- 
terests of  joint  owners  of  land,  in  the  absence  of  some  other  controlling  fact, 
is  to  be  determined  by  the  proportion  which  the  amount  of  the  purchase- 
money  paid  by  each  bears  to  the  entire  consideration:  HvffnMn  v.  Mulkey, 
78  Tex.  556;  22  Am.  St.  Rep.  71. 


Wheeler  u  Selden. 

[63  Vermont,  429.] 
Sales  from  Husband  to  Wife  —  Change  of  Possession. — To  render  a 
sale  of  personal  property  by  a  husband  to  his  wife  valid  against  the 
vendor's  creditors,  there  must  be  an  apparent  and  exclusive  change  of 
possession  from  the  vendor  to  the  vendee.  A  statute  designed  to  enable 
married  women  to  make  contracts  the  same  as  if  sole,  and  to  protect 
their  personal  estate  from  their  husband's  creditors,  does  not  affect  thix 
rule. 

L.  F.  Wilbur  and  D.  J.  Foster,  for  the  appellant. 

W.  L.  Burnap  and  J.  J.  Enright,  for  the  appellee. 


772  Wheeler  v.  Selden.  [Vermont, 

Tyler,  J.  The  case  shows  that  Arnold  and  his  wife  re- 
sided in  Burlington  upon  premises  owned  by  the  latter;  that 
Arnold  was  the  lessee  of  a  barn  situated  in  another  part  of 
the  city,  in  which  were  kept  a  sleigh,  owned  by  the  wife,  and 
the  wagon  in  controversy,  owned  by  Arnold;  that  while  the 
property  was  thus  situated,  they  made  an  exchange  by  which 
the  sleigh  became  Arnold's,  and  'the  wagon  the  wife's,  the 
wagon,  when  not  in  use,  remaining  in  the  barn  as  before. 
Previous  to  the  exchange,  Arnold  had  been  accustomed  to  use 
the  wagon  in  going  to  and  returning  from  his  farm  in  South 
Burlington,  and  for  other  purposes.  Mrs.  Arnold  also  fre- 
quently used  it  after  the  exchange,  as  she  had  done  prior 
thereto.  On  an  occasion  when  Arnold  had  the  wagon  at  his 
farm,  it  was  attached  by  the  plaintiff  as  a  deputy  sheriff,  on  a 
writ  in  favor  of  a  creditor  of  Arnold,  and  while  in  the  officer's 
possession  by  virtue  of  the  attachment,  it  was  taken  away  by 
the  defendant  while  acting  as  Mrs.  Arnold's  agent  and  upon 
claim  of  her  title  to  the  property.  Judgment  was  obtained 
by  the  creditor  against  Arnold  in  the  suit  upon  which  the 
attachment  was  made,  and  an  execution  was  issued  and  re- 
turned by  the  plaintiff  unsatisfied. 

It  is  conceded  that  the  wife  acquired  a  good  title  to  the 
wagon  as  against  her  husband.  As  we  construe  the  excep- 
tions, the  question  raised  is  in  relation  to  her  ownership  of  it 
as  against  her  husband's  creditors.  The  plaintiff's  counsel 
refer  to  Leavitt  v.  Jones,  54  Vt.  423,  41  Am.  Rep.  849,  but  in 
that  case  it  was  only  held  that  a  wife  purchasing  personal 
property  with  her  own  money  from  her  husband  can  hold  it 
as  her  separate  property,  and  that  her  title  is  only  liable  to 
be  defeated  by  her  husband's  creditors,  if  all  the  requirements 
of  the  law  necessary  to  render  the  sale  and  transfer  valid  as 
against  such  creditors  are  not  complied  with. 

The  rule  in  this  state  is  well  understood  by  the  profession, 
that  to  render  a  sale  of  personal  property  valid  against  the 
vendor's  creditors,  there  must  be  a  change  of  possession  of 
the  property  from  the  vendor  to  the  vendee;  that  the  vendee's 
possession  must  be  exclusive  and  apparent:  Weeks  v.  Prescott, 
53  Vt.  57.  Where  there  is  a  joint  possession  by  the  vendor 
and  the  vendee,  the  property  is  liable  to  attachment  upon  the 
vendor's  debts  if  a  candid  observer  would  be  at  a  loss  to  de- 
termine which  of  the  two  has  the  chief  control  and  possession 
of  it,  and  in  case  of  doubt,  the  law  resolves  the  doubt  against 
the  party  who  should  make  the  change  of  possession  open  and 
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visible:  Flanagan  v.  Wood,  33  Vt.  332.  The  reason  of  the 
rule,  which  is  to  prevent  fraudulent  transfers  of  property,  ap- 
plies more  strongly  to  transactions  between  husbands  and 
wives  than  to  those  between  other  persons,  because  of  the 
greater  facility  for  the  commission  of  frauds  of  this  character 
between  the  former. 

No.  140,  Acts  of  1884,  is  cited  by  the  plaintiff 's  counsel  as 
affording  ground  for  the  claim  that  there  was  a  sufficient 
change  of  possession  of  this  property.  That  act  was  designed 
to  enable  married  women  to  make  contracts  the  same  as  if 
sole,  and  to  protect  their  personal  estate  from  their  husbands' 
creditors.  It  is  true,  however,  that  prior  to  the  passage  of 
this  act  a  husband  could  make  a  valid  sale  of  personal  prop- 
erty to  his  wife,  and  that  a  married  woman  could  acquire  as 
perfect  a  title  to  such  property  from  her  husband  as  she  could 
from  a  stranger:  Leavitt  v.  Jones,  54  Vt.  423;  41  Am.  Rep. 
849.  The  act  referred  to  does  not  prescribe  what  shall  be  a 
sufficient  change  of  possession  of  property  in  case  of  such  sale, 
and  it  in  no  wise  relaxes  or  varies  the  rule  above  stated. 

Judgment  affirmed.  

Sales  —  Changk  of  Possession  —  Neoessitt  for,  as  against  Cred- 
itors. —  The  retention  of  possession  by  the  seller  in  a  sale  of  chattels  ren- 
ders the  transaction  void  as  to  his  creditors:  Stephens  v.  Oifford,  137  Pa. 
St.  219;  21  Am.  St.  Rep.  868,  and  note;  Claflin  v.  Rosenherg,  42  Mo.  439; 
97  Am.  Dec,  336,  and  extended  note;  Sturievant  v.  Ballard,  9  Johns.  337;  6 
Am.  Dec.  281,  and  extended  note;  Knoop  v.  Nelson  etc,  Co.,  102  Mo.  156; 
Lathrop  v.  Clayton,  45  Minn.  124;  Bunting  v.  8aUz,  84  Oal.  168;  Huschle  v. 
Morris,  131  111.  587.  A  farmer  sold  his  farm,  selling  a  team  to  his  wife,  who 
rented  the  farm.  He  engaged  in  other  business.  There  was  a  sufBcient  de- 
livery of  the  team  as  against  the  husband's  creditors:  Pearson  v.  Quist,  79 
Iowa,  54. 


DuRAN  V.  Standard  Life  and  Accident  Ins.  Co. 

[63  Vermont,  437.] 

Insurance  —  Construction  of  Policy.  —  A  contract  of  insurance  is  to  be 
construed  as  a  whole,  so  as  to  receive  a  reasonable  interpretation,  and 
the  risk  is  not  to  be  extended  beyond  what  is  fairly  within  the  terms  of 
the  policy.  All  conditions  involving  forfeitures  or  exemptions  are, 
however,  to  be  construed  strictly  against  the  insurer,  and  most  favorably 
for  the  insured. 

Accident  Insurance  —  Violation  of  Sunday  Law  as  Bar  to  Recovery. 
—  Under  an  accident  insurance  policy  providing  that  no  recovery  can 
be  had  for  an  injury  effected  or  resulting  wholly  or  partly,  directly  or 
indirectly,  from  any  violation  of  law,  the  insured  cannot  recover  for  an 
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injury  received  on  Sunday,  and  caused  by  an  accident  while  he  was 
'         returning  from  a  hunting  expedition,  in  a  state  where  the  statute  pro- 
hibits both  hunting  and  traveling  for  pleasure  on  Sunday, 

Senaca  Haaelton  and  L.  F.  Englesby^  for  the  appellant. 
W.  L.  Burnap  and  J.  J.  Enright,  for  the  appellee. 

Thompson,  J.  This  is  an  action  of  assumpsit  on  two  pol- 
icies issued  by  defendant  to  plaintiflF,  insuring  him  against 
accidental  injuries.  If  the  plaintiff  has  any  ground  of  recov- 
ery, it  rests  wholly  on  these  contracts  of  indemnity.  A  con- 
tract of  insurance  is  to  be  construed  according  to  its  terms 
and  the  evident  intent  of  the  parties  as  gathered  from  the 
language  used.  All  conditions  involving  forfeitures,  as  well 
as  all  exemptions,  are  to  be  construed  strict!}'  against  the 
insurer,  and  most  favorably  for  the  insured.  Yet  the  language 
of  the  contract  is  to  be  construed  as  a  whole,  is  to  receive  a 
reasonable  interpretation,  and  the  risk  is  not  to  be  extended 
beyond  what  is  fairly  within  the  terms  of  the  policy:  May  on 
Insurance,  2d  ed.,  sees.  172,  175;  Brink  v.  Merchants^  etc.  Ins. 
Co.,  49  Vt.  442;  Mosley  v.  Vermont  etc.  Ins.  Co.,  55  Vt.  142; 
Darrow  v.  Family  Fund  Soc,  116  N.  Y.  537;  15  Am.  St.  Rep^ 
430;  Mutual  Assur.  Soc.  v.  Scottish  Union  etc.  Ins.  Co.,  84  Va. 
116;  10  Am.  St.  Rep.  819. 

Each  policy  contains  the  following  clause:  "  This  insurance 
does  not  cover  ....  injury  resulting  wholly  or  partly^ 
directly  or  indirectly,  from  any  of  the  following  acts,  causes, 
or  conditions,  or  when  effected  by  any  such  act,  cause,  or 
condition,  or  under  its  influence."  Then  follows  an  enumer- 
ation of  such  acts,  causes,  or  conditions,  among  which  is  '*  vio- 
lation of  law"  by  the  insured. 

The  injury  for  which  plaintiff  seeks  to  recover  is  an 
injury  to  his  knee  sustained  by  him  on  Sunday,  January  20^ 
1889.  The  plaintiff  and  a  companion,  about  nine  o'clock  in 
the  forenoon  of  that  day,  took  guns  and  ammunition  and  set 
out  from  Burlington  on  foot  for  Colchester  on  a  hunting 
expedition.  They  traveled  on  the  highway  six  or  seven 
miles,  and  then  took  dinner  with  a  Mr.  Coates.  After  dinner 
they  engaged  in  hunting  with  Coates,  who  went  witii  them  as 
far  as  a  Mr.  Thayer's,  where  they  stopped  a  short  time.  Here 
Coates  left  them,  and  the  plaintiff  and  his  companion  started 
for  home  through  a  field,  and  while  crossing  frozen  plowed 
ground  in  the  field  to  get  to  the  highway  the  plaintiff's  foot 
slipped  upon  the  frozen  plowed  ground,  and   his  knee   was 
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injured.  At  the  time  of  slipping  he  was  carrying  his  gun. 
The  accident  occurred  between  two  and  three  o'clock  in  the 
afternoon. 

The  defendant  contends  that  the  facts  of  the  case  bring  it 
within  the  provisions  of  the  policy  in  respect  to  violations  of 
law,  and  that  therefore  the  plaintiff  cannot  recover. 

Section  4315  of  the  Revised  Laws  prohibits  traveling  on 
Sunday  except  from  necessity  or  charity,  or  visiting  from^ 
house  to  house  except  from  motives  of  humanity  or  charity, 
or  for  moral  or  religious  edification.  Section  4316  of  the 
Revised  Laws  prohibits  hunting,  shooting,  pursuing,  taking,  or 
killing  wild  game  or  other  birds  or  animals  on  Sunday.  A 
person  violating  the  provisions  of  either  of  these  sections  is  to- 
be  fined. 

At  the  time  of  the  accident,  the  plaintiff  was  engaged  in- 
hunting.  He  had  his  gun  with  him,  and  was  ready  to  shoot 
any  game  he  might  see,  whether  in  the  field  or  along  the 
highway  on  his  way  home.  He  started  out  to  secure  game 
wherever  he  might  find  it,  and  it  does  not  appear  that  at  the 
time  of  the  accident  he  had  abandoned  this  purpose.  la 
hunting  he  was  violating  the  law  of  this  state.  The  traveling 
of  the  plaintiff  was  as  much  a  part  of  his  act  of  hunting  as 
carrying  his  gun  and  ammunition  or  shooting  or  capturing 
game  when  the  opportunity  occurred  in  the  course  of  the 
hunt.  Without  walking,  the  plaintiff  could  not  have  engaged 
in  his  hunt.  Thus  the  accident  was  caused  directly  by  plain- 
tiff's violation  of  the  law  in  hunting. 

The  effect  of  the  violation  of  the  Sunday  law  upon  a  per- 
son's right  to  recover  for  injuries  received  in  the  course  of 
such  violation  has  generally  arisen  in  cases  in  whfch  the 
defendant  sought  to  escape  responsibility  for  his  own  tort  to 
a  traveler  or  laborer.  On  this  question  the  decisions  have 
not  been  uniform.  Some  courts  have  held  that  the  immediate 
cause  of  the  injury  was  the  travel  or  labor  on  Sunday,  and 
that  the  plaintiff  could  not  recover.  Of  this  class  of  cases 
are  Day  v.  Highland  Street  Wy  Co.,  135  Mass.  113;  46  Am. 
Rep.  447;  Cratty  v.  City  oj  Bangor,  57  Me.  423;  2  Am.  Rep.  56.. 
Other  able  courts  have  held  that  a  Sunday  traveler  or  laborer 
injured  by  the  wrongful  act  or  neglect  of  another  might  recover 
upon  the  ground  that  the  violation  of  the  Sunday  law  by  the 
injured  party  is  in  the  nature  of  a  condition  rather  than  an 
immediate  cause  of  the  injury.  To  this  eflfect  are  Balchoin  v. 
barney,  12  R.  L  392;  34  Am.  Rep.  670;  Platz  y.  City  of  Cohoes^ 
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89  N.  Y.  219;  42  Am.  Rep.  286;  Sutton  v.  Town  of  Wauwatosa, 
29  Wis.  21;  9  Am.  Rep.  534.  In  Johnson  v.  Irasburgh,  47 
Vt.  28,  19  Am.  Rep.  Ill,  the  court  avoided  the  line  of  reason- 
ing adopted  in  each  of  these  class  of  cases  by  holding  that  a 
town  was  not  bound  to  maintain  a  safe  and  sufficient  high- 
way for  unlawful  travel  on  Sunday  or  any  other  day,  and 
that  a  person  using  the  highway  in  violation  of  the  Sunday 
law  was  there  at  his  own  risk,  there  being  no  duty  or  liabil- 
ity on  the  part  of  the  town  in  respect  to  the  highway  except 
that  imposed  by  statute.  The  plaintiff's  right  of  recovery 
rests  in  contract,  and  not  in  tort.  No  act  or  neglect  of  the 
defendant  caused  or  contributed  to  the  plaintiff's  injury. 
Were  the  reasoning  in  Baldwin  v.  Barney,  12  R.  I.  392,  34 
Am.  Rep.  670,  to  be  adopted,  it  would  not  avail  the  plaintiff, 
for  if  being  engaged  in  the  unlawful  expedition  was  not  the 
immediate  cause  of  his  injury,  it  was  certainly  the  condition 
causing  it.  The  provision  quoted  from  the  policy  excluded 
liability  from  any  injury  of  which  a  violation  of  law  was  the 
cause  or  the  condition  producing  it.  It  also  expressly  pro- 
vides exemption  from  liability  where  violation  of  law  is  either 
the  proximate  or  remote  cause  or  condition  producing  the 
injury.  In  short,  it  is  so  drawn  as  to  exempt  from  liability 
under  the  reasoning  and  the  holding  of  the  courts  in  both 
class  of  cases  cited. 

The  plaintiff  contends  in  argument  that  he  was  not  engaged 
in  hunting  at  the  time  he  received  the  injury,  but  was  walk- 
ing home  after  he  had  been  visiting.  Were  this  claim  con- 
ceded, we  do  not  see  how  it  gives  plaintiff  any  better  ground 
for  recovery.  He  was  not  out  simply  for  open-air  and  gentle 
exercise,  without  any  object  of  business  or  pleasure,  as  in  Ham- 
ilton V.  City  of  Boston,  14  Allen,  475,  but  was  traveling  several 
miles,  and  from  town  to  town,  on  this  theory,  to  make  a  visit  for 
pleasure.  In  Cratty  v.  City  of  Bangor,  57  Me.  423,  2  Am.  Rep. 
56,  the  plaintiff  was  traveling  on  foot,  on  Sunday,  with  other 
persons,  to  make  a  visit  of  pleasure  to  a  friend,  and  it  was 
held  that  he  was  traveling  in  violation  of  a  statute  prohibiting 
traveling  on  Sunday,  unless  for  charity  or  necessity.  The 
court  further  says,  that  "no  distinction  is  made  between 
those  who  travel  within  town  and  those  who  travel  from  town 
to  town."  In  going  from  Burlington  to  Colchester  and  back, 
a  distance  of  twelve  or  fourteen  miles,  to  visit  Coates  for  pleas- 
ure, or  to  hunt,  the  plaintiff  was  clearly  violating  the  provis- 
ions of  section  4315  of  the  Revised  Laws,  prohibiting  traveling 
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on  Sunday.  Every  step  he  took  in  making  that  trip  was  in 
and  of  itself  a  violation  of  law.  In  taking  one  of  those  steps, 
he  slipped  and  was  injured.  We  think  it  would  savor  too 
strongly  of  hair-splitting  refinement  to  hold  that  the  injury 
was  not  directly  caused  by  the  violation  of  law  in  traveling- 
But  in  this  view  of  the  case,  the  exception  in  the  policy  ex- 
empts the  defendant  from  liability,  whether  the  traveling  is 
held  to  be  the  cause  or  only  a  condition  producing  injury,  or 
influencing  it,  directly  or  indirectly.  The  liability  to  accident 
must  be  greatly  enhanced  in  the  case  of  a  person  who,  like 
the  plaintiff,  engages  in  hunting  or  traveling  about  the  coun- 
try on  Sunday,  in  open  violation  of  law,  as  compared  with 
one  who  observes  the  law.  The  defendant  had  a  right  to  say 
that  it  would  not  assume  such  increased  risk. 

The  defendant  not  having  contracted  to  indemnify  the 
plaintiff  for  the  injury  which  he  received,  he  cannot  recover. 

Judgment  reversed,  and  judgment  for  defendant. 

Insctrance  —  Contract  of  —  Construction  oy. — The  contract  of  insur- 
ance,  like  any  other  contract,  is  to  be  construed  as  a  whole,  and  with  refer- 
ence to  the  intention  of  the  parties:  Rankin  v.  Amazon  Ins.  Co.,  89  Cal.  203; 
23  Am.  St.  Rep.  460,  and  note;  Renshaw  v.  Missouri  etc.  Ins.  Co.,  103  Mo. 
595;  23  Am.  St.  Rep.  904. 

Insurance  —  Forfeitures.  — The  construction  of  a  policy  of  insurance 
must  always  be  in  favor  of  upholding  the  contract,  and  forfeitures  will  al- 
ways be  most  strongly  construed  against  the  insurer:  Darroto  v.  Family 
Fund  Society,  116  N.  Y.  537;  15  Am.  St.  Rep.  430;  True  v.  Bankers'  Life 
Ass\  78  Wis.  287. 

Sunday  Law  —  Recovery  for  Accident  while  Traveling  in  Vio- 
lation OF.  —  One  who  is  traveling  in  violation  of  a  Sunday  law  may  re- 
cover for  an  injury  received  through  the  negligence  of  another:  Platz  v. 
Cohoes,  89  N.  Y.  219;  42  Am,  Rep.  286.  See  note  to  Coleman  v.  Henderson, 
12  Am.  Dec.  294. 


Buzzell  v.  Still. 

[63  Vermont,  490.] 
Mortqages  —  Foreclosure  of  Junior  Mortgage  as  Res  Judicata.  —  One 

holding  a  senior  mortgage,  the  superiority  of  which  is  not  drawn  in 
question  by  a  bill  to  foreclose  a  junior  mortgage,  is  not  divested  of  his 
prior  right  by  the  ordinary  decree  of  foreclosure  against  him  therein, 
nor  will  his  superior  right  be  placed  in  issue  by  making  him  a  party  to 
such  bill  and  alleging  therein  that  he  claims  title  to  the  premises  by  deed 
or  otherwise. 
Mortgages  —  Merger.  —  Where  first,  second,  and  third  mortgages  exist 
against  the  same  property,  and  the  third  mortgage  is  by  deed  absolute 
on  its  face,  an  assigiunent  of  the  tirst  mortgage  to  the  third  mortgagee 
will  not  merge  the  first  and  third  mortgages. 
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Petition  to  foreclose  a  mortgage  executed  by  B.  W.  Still 
and  wife  to  one  S.  F.  Frary  on  March  17,  1877,  and  assigned  to 
the  petitioner,  J.  W.  Buzzell,  November  2,  1878.  On  October 
30,  1878,  said  Still  and  wife  gave  Buzzell  a  warranty  deed, 
absolute  in  form,  but  a  mortgage  in  fact,  on  the  same  prem- 
ises, to  secure  their  other  indebtedness  to  him,  not  included 
in  the  said  Frary  mortgage.  Still  and  wife  also  executed  a 
mortgage  on  the  same  premises  to  one  Mary  A.  Still  on  April 
17,  1877.  This  mortgage  was  foreclosed  some  time  during  the 
year  1880,  and  as  no  redemption  followed,  Mary  A.  Still  con- 
veyed the  same  premises  to  defendant  Eugene  L.  Still  by  war- 
ranty deed,  July  19, 1882,  and  he  conveyed  the  same  premises 
by  mortgage  deed  to  defendant  L.  D.  Parker,  on  the  same 
day.  The  remaining  facts  appear  in  the  opinion.  Judgment 
dismissing  the  petition,  and  plaintiff  appealed. 

John  H.  Watson^  for  the  appellant. 
J.  K.  Darling^  for  the  appellees. 

Rowell,  J.  The  mortgage  of  Apriri7,  1877,  from  Benja- 
min W.  Still  and  wife  to  Mary  A.  Still,  warranted  the  prem- 
ises free  from  every  encumbrance  except  the  Frary  mortgage, 
of  which  the  petitioner  is  assignee,  and  which  he  is  now  seek- 
ing to  foreclose.  Thus  Mary  A.  Still  had  actual  notice  of  the 
Frary  mortgage  when  she  took  her  mortgage.  She  also  had 
constructive  notice  of  it,  as  it  was  on  record.  Hence  she  took 
her  mortgage  subject  to  it. 

The  petitioner  was  made  a  party  defendant  in  the  suit  to 
foreclose  her  mortgage.  The  only  allegation  in  the  petition 
in  that  case  in  respect  of  this  petitioner's  interest  in  the 
premises  was,  that  he  claimed  title  thereto  "  by  deed  or 
otherwise."  He  then  owned  the  Frary  mortgage,  and  held 
his  deed  of  October  30,  1878,  which  had  been  duly  recorded, 
and  which,  though  absolute  in  form,  was  a  mortgage  in  fact, 
and  inferior  to  Mrs.  Still's  mortgage.  The  petitioner  made 
no  answer  in  that  case,  and  the  petition  was  taken  as  con- 
fessed, and  the  ordinary  decree  of  foreclosure  passed  against 
all  the  defendants,  and  none  of  them  redeemed,  so  the  decree 
became  absolute.  It  is  now  claimed  that  that  decree  bars  the 
Frary  mortgage,  and  that  therefore  the  petitioner  cannot  liave 
a  decree  of  foreclosure  upon  it.  But  this  is  clearly  not  so. 
One  holding  a  senior  mortgage,  the  superiority  of  which  is 
not  drawn  in  question  by  the  bill  brought  to  foreclose  a  junior 
mortgage,  is  not  divested  of  his  prior  right  by  the  ordinary 
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decree  of  foreclosure  therein  against  him,  for  such  right  is  not 
in  issue.  The  clause  in  such  decrees,  that  the  defendant  and 
all  persons  claiming  under  him  "shall  be  foreclosed  and  for- 
ever barred  from  all  equity  of  redemption  in  the  premises,'^ 
relates  only  to  such  rights  and  interests  as  are  inferior  to  the- 
mortgage  that  is  foreclosed,  and  not  to  such  as  are  superior: 
Emigrant  etc.  Sav.  Bank  v.  Goldman,  75  N.  Y.  127;  Lewis  v. 
Smith,  9  N.  Y.  502;  61  Am.  Dec.  706;  Strobe  v.  Downer,  IS 
Wis.  10;  80  Am.  Dec.  709,  and  note;  Shaw  v.  Chamherlin,  45 
Vt.  512;  Bowne  v.  Page,  2  Tyler,  392. 

The  effect  of  the  decree  foreclosing  the  Mary  A.  Still  mort- 
gage was  to  cut  off  the  equity  of  redemption  as  to  the  defend- 
ant's inferior  rights  in  the  premises,  and  thereby  to  convert 
the  conditional  title  conveyed  by  that  mortgage  into  an  abso- 
lute title;  but  in  all  other  respects  the  rights  under  that  mort- 
gage thus  made  absolute  were  left  to  be  determined  by  the 
deed  itself.  It  then  stood  just  as  it  would  have  stood  had  the 
mortgage  been  an  absolute  deed  in  the  first  place:  St.  Johns- 
bury  etc.  R.  R.  Co.  v.  Willard,  61  Vt.  134;  15  Am.  St.  Rep. 
886;  and  had  it  been  an  absolute  deed  in  the  first  place,  it 
would  have  conveyed  nothing  as  against  the  Frary  mortgage 
but  the  equity  of  redemption,  for  that  was  all  the  mortgagors 
had  to  convey. 

The  defendants  claim  a  merger,  and  that  the  defendant  Eu- 
gene Still  is  a  bona  fide  purchaser  without  notice.  But  there 
is  nothing  in  the  petition  to  show  a  merger,  as  is  abundantly 
shown  by  the  law  of  merger  as  laid  down  in  Carpenter  v» 
Gleason,  58  Vt.  244. 

Neither  is  there  anything  alleged  on  which  said  Still  can 
stand  as  a  bona  fide  purchaser  without  notice. 

Decree  reversed,  demurrer  overruled,  petition  adjudged 
sufficient,  and  cause  remanded. 


MoKTGAGES  —  Decree  of  Foreclosure  —  Res  Judicata. — As  to  the 
effect  of  a  foreclosure  as  to  the  first  mortgagee,  where  the  mortgage  fore- 
closed is  subsequent  to  his  mortgage,  see  note  to  Strobe  v.  Downer,  13  Wis. 
10;  80  Am.  Dec.  709,  and  note  714-717.  A  decree  of  foreclosure  which  does 
not  adjudicate  upon  the  character  of  the  property  which  is  ordered  sold  to 
satisfy  the  mortgage  does  estop  a  prior  lien-holder  from  treating  the  prop, 
erty  as  personalty:  Horn  v.  Indianapolis  Nat.  Bank,  J25  Tnd.  381;  21  Am. 
St.  Rep.  231. 

Merger  of  Estates,  when  Takes  Place:  See  Boylcinx.  Ancrum,  28  S.  C. 
486;  13  Am.  St.  Rep.  698;  note  to  Speed  v.  Hau7i,  is  Am.  Dec.  82,  83.  If 
there  is  an  intervening  mortgage,  attachment,  or  other  lien,  the  acquirement 
of  the  title  by  a  prior  mortgagee  will  not  operate  as  a  merger:  Scrivner  v. 
Dielz,  84  Cal.  295. 
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Town  op  Corinth  v.  Emeet. 

[63  Vbbhomt.  605.] 
Entireties,  Land  Held  by,  not  Subject  to  Husband's  Debts.  —  Where 
real  estate  is  conveyed  to  husband  and  wife  jointly,  they  take  as  one  per- 
son, and  the  husband  has  no  interest,  either  in  the  fee  or  in  the  usufruct, 
flubject  to  execution  in  payment  of  his  sole  debts. 

Smith  and  Sloane,  for  the  appellants. 

/.  K.  Darling  and  R.  M.  Harvey,  for  the  appellee. 

Taft,  J.  The  plaintiff  claims  an  interest  in  the  demanded 
premises  by  virtue  of  a  levy  of  and  sale  upon  an  execution  in 
its  favor  against  the  defendant.  The  defendant's  interest  in 
the  premises  at  the  time  of  the  levy  and  sale  arose  under  a 
deed  conveying  the  premises  to  himself  and  wife.  It  is  con- 
ceded that  the  estate  created  by  the  deed  was  one  by  entirety. 
This  estate,  created  by  conveyance  to  husband  and  wife,  is  a 
peculiar  one.  The  interest  of  the  grantees  is  not  joint,  nor  in 
€ommon.  The  parties  do  not  hold  moieties,  but  take  as  one 
person,  taking  as  a  corporation  would  take;  they  have  but 
one  title;  each  is  seised  of  the  whole,  and  each  owns  the  whole. 
If  one  dies,  the  estate  continues  in  the  survivor,  the  same  as  if 
one  of  several  corporators  dies.  It  does  not  descend  upon  the 
death  of  either,  but  the  longest  liver,  being  already  seised  of 
the  entire  estate,  is  the  owner  of  it.  One  tenant  by  entirety 
cannot  sever  the  tenancy  by  deed,  as  a  joint  tenant  can,  for 
neither  can  alien  so  as  to  bind  the  other.  Our  statue  of  parti- 
tion (Rev.  Laws,  sec.  1275),  does  not  extend  to  this  estate; 
■and  a  conveyance  to  husband  and  wife  is  expressly  excepted 
from  the  operation  of  the  statute  (Rev.  Laws,  sec.  1917) 
abolishing  joint  tenancies.  If  the  husband  be  attainted,  his 
attainder  does  not  affect  the  right  of  the  wife,  if  she  survive 
him.  Divorce  vinculo  does  not  destroy  the  estate,  and  the 
jus  accrescendi  takes  affect  upon  the  death  of  the  one  first 
dying.  As  an  illustration  of  the  rule  that  there  are  no  moieties 
between  husband  and  wife,  and  that  they  take  as  one  person, 
it  may  be  stated  that  when  land  is  conveyed  to  husband  and 
wife  and  a  third  person,  the  husband  and  wife  take  but  a 
moiety,  the  third  person  taking  alike  moiety.  The  following 
citations  may  be  referred  to  for  authorities  touching  the  char- 
acteristics of  this  estate:  Co.  Lit.  187;  Bac.  Abr.,  tit.  Joint 
Tenancy,  B;  2  Cruise  on  Real  Property,  sec.  35;  2  Bla.  Com. 
182;  4  Kent's  Com.  862;  Nichols  v.  Nichols,  2  Plow.  483;  Skin. 
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182;  Doe  v.  Parratt,  5  Term  Rep.  652;  Doe  v.  Wilson,  4 
Barn.  &  Aid.  303;  Dias  v.  Glover,  HoflF.  Ch.  71;  Rogers  v. 
Benson,  5  Johns.  Ch.  431 ;  Den  v.  Hardenbergh,  10  N.  J.  L.  42; 
18  Am.  Dec.  871,  and  note;  Taul  v.  Campbell,  7  Yerg.  319;  27 
Am.  Dec.  508;  Fairchild  v.  Chastelleux,  1  Pa.  St.  179;  44  Am. 
Dec.  117;  Stuckeyy.  Keefe's  Ex'rs,  26  Pa.  St.  397;  McCurdyy. 
Canning,  64  Pa.  St.  39;  Wright  v.  Saddler,  20  N.  Y.  320; 
Lewises  Appeal,  85  Mich.  340;  24  Am.  St.  Rep.  94;  Chandler 
V.  Cheney,  37  Ind.  391. 

The  doctrine  of  survivorship  in  case  of  tenancies  by  entirety 
has  been  repudiated  in  Ohio  and  Connecticut:  Sergeant  v. 
Steinberger,  2  Ohio,  305;  15  Am.  Dec.  553;  Phelps  v.  Jepson, 
1  Root,  48;  1  Am.  Dec.  33;  Whittlesey  v.  Fuller,  11  Conn.  337. 
The  Connecticut  court  admits  that  it  is  the  doctrine  of  the 
English  law,  and  seems  to  base  its  decisions  upon  local  cus- 
toms and  usage.  The  rule  has  been  altered,  in  some  respects, 
by  legislation  in  the  states  of  Iowa  and  Illinois. 

The  rule  is  recognized  in  Vermont,  in  Brownson  v.  Hull,  16 
Vt.  309;  42  Am.  Dec.  517;  is  stated  by  Barrett,  J.,  to  be  settled 
law,  in  Davis  v.  Davis,  30  Vt.  440;  an'd  cited  approvingly  in 
Park  V.  Pratt,  38  Vt.  545.  The  plaintiff  insists  that  the 
defendant  was  entitled  to  the  use,  income,  and  profits  of  the 
estate  during  his  life,  that  he  had  a  life  estate  in  the  property^ 
and  that  it  was  subject  to  levy  and  sale  upon  an  execution 
against  him  alone.  Such  undoubtedly  is  the  common  law. 
The  husband,  during  his  life,  is  entitled  to  the  usufruct  of  the 
real  estate  belonging  to  his  wife,  and  no  doubt  by  that  law  can 
convey  such  life  estate,  or  encumber  it,  and  it  may  be  taken 
upon  execution  against  him  alone.  This  rule  was  in  force  in 
this  state  in  1844,  when  Brownson  v.  Hull,  16  Vt.  309,  42  Am. 
Dec.  517,  was  decided,  and  Royce,  J.,  stated  that  he  supposed 
the  estate  was  liable  to  atttachment  and  execution  at  all  times 
during  the  joint  lives  of  the  owners;  and  by  this  we  under- 
stand he  meant  that  the  life  estate  of  the  husband  could  be 
taken  upon  his  sole  debts,  but  not  so  as  to  affect  the  right  of 
the  wife,  should  she  survive  him.  But  the  legislature  soon 
enacted  that  the  rents,  issues,  and  profits  of  the  real  estate  of 
any  married  woman,  and  the  interest  of  her  husband  in  her 
right  in  any  real  estate  which  belonged  to  her  before  mar- 
riage, or  which  she  may  have  acquired  by  gift,  grant,  devise, 
or  inheritance  during  coverture,  shall,  during  coverture,  be 
exempt  from  attachment  or  levy  of  execution  for  the  sole 
debts  of  her  husband:  Acts  1847,  No.  37,  sec.  1.     By  a  sub- 
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sequent  act,  it  was  provided  that  the  words  "issues  and  profits" 
shall  be  construed  toinclude  all  moneys  and  obligations  arising 
from  the  sale  of  such  real  estate:  Acts  1850,  No.  22;  and  later, 
the  products  of  such  real  estate  are  in  like  manner  protected: 
Acts  1861,  No.  25.  These  provisions  are  embodied  in  our 
present  statutes:  Rev.  Laws,  sees.  2324,  2325.  The  plaintiff's 
counsel  insist  that  these  sections  do  not  apply  to  an  estate  by 
entirety,  but  only  to  such  real  estate  as  may  be  owned  by  the 
wife  separately.  In  this  we  think  they  are  in  error.  Such  an 
estate  is  the  real  estate  of  a  married  woman  although  her 
husband  is  joined  with  her  in  the  title.  It  is  the  real  estate  of 
'Cach.  If  the  claim  of  the  plaintiff  is  upheld,  then  the  inter- 
est of  the  husband  in  his  wife's  right  in  her  real  estate  is 
taken  upon  the  sole  debt  of  the  husband.  This  would  annul 
the  statute.  The  estate  of  the  wife,  and  her  husband's  interest 
therein  in  her  right,  in  the  property  in  question  is  protected 
from  the  husband's  sole  creditors  by  the  spirit  and  letter  of  the 
statute.  This  construction  has  been  given  a  similar  statute 
in  Indiana:  Davis  v.  Clark,  26  Ind.  424;  89  Am.  Dec.  471. 

If  the  conveyance  of  fhe  premises  in  question  to  the  defend- 
ant and  wife  was  a  fraud  upon  the  defendant's  creditors,  the 
latter  must  seek  their  remedy  in  some  other  action,  and  prob- 
ably in  the  same  manner  they  would  be  obliged  to  adopt  in 
case  the  property  had  been  conveyed  to  the  defendant's  wife, 
instead  of  the  defendant  and  his  wife  jointly. 

Judgment  reversed,  and  judgment  for  the  defendant. 


Husband  and  Wife  —  Entireties.  — Where  land  is  devised  or  conveyed 
to  a  husband  and  wife  jointly,  they  take  by  entirety:  Harrison  v.  Ray,  108 
N.  C.  215;  23  Am.  St.  Rep.  57,  and  note;  and  neither  can  convey  any  inter- 
est without  the  consent  of  the  other  during  the  existence  of  the  marriage  re- 
lation: EnyeartY.  Kephr,  118  Ind.  34;  10  Am.  St.  Rep.  94,  and  note,  where 
the  cases  on  this  subject  are  collected;  Simonton  v.  Cornelius,  98  N.  C.  433; 
Baker  v.  Stewart,  40  Kan.  442;  and  this  was  the  rule  in  New  Hampshiw 
previous  to  the  abolishing  aot. 
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Lyndon    Mill    Company    v.  Lyndon    Literary 
AND  Biblical  Institution. 

[63  Vermont,  681.] 

Corporations — Powbb  or  President  to  Bind  Corporation.  — The  presii 
dent  of  the  board  of  trustees  of  a  corporation,  in  the  absence  of  express 
or  implied  power,  has  no  more  authority  to  bind  the  corporation  than 
any  other  individual  trustee. 

Corporations  —  Power  of  President  —  Presumption.  —  It  will  not  b« 
presumed,  that  by  virtue  of  his  office  as  president  of  the  trustees  of  a 
corporation,  such  president  has  power  to  bind  the  corporation. 

Sales.  —  Implied  Promise  to  Pay  for  Goods  transferred  from  one  person 
to  another  will  not  arise  from  the  mere  fact  of  their  being  received  and 
used,  when  it  was  understood  by  the  parties  at  the  time  that  the  goods 
were  not  to  be  paid  for. 

Corporations  —  Implied  Promise  to  Pat  for  Goods  Received.  —  Where 
the  president  of  the  board  of  trustees  of  a  corporatiou  without  authority 
to  bind  it  orders  goods  for  its  use,  under  an  agreement  with  his  co- 
trustees that  he  is  to  furnish  such  goods  gratuitously,  the  fact  that  the 
corporation  receives  and  uses  them  will  not  raise  an  implied  promise  to 
pay,  or  make  it  liable  for  their  price;  nor  will  the  fact  that  such  presi- 
dent is  an  officer  in  the  corporation  furnishing  the  goods,  with  knowl- 
edge that  such  goods  are  charged  to  the  other  corporation,  make  it 
liable  for  their  price.  The  knowledge  of  such  trustee,  in  such  case,  is 
not  imputable  to  the  corporation  sought  to  be  charged. 

Corporation  —  Notice  to  Agent  as  Notice  to  Corporation.  —  Where 
two  corporations  have  dealings  through  the  intervention  of  a  mutual 
agent,  the  question  of  whether  or  not  either  corporation  is  to  be  cliarged 
with  notice  of  what  is  known  to  such  agent  by  virtue  of  his  relation  to 
the  other  depends  upon  the  circumstances  of  the  case. 

Corporation  —  Ratification  of  Unauthorized  Contract.  —  Officers  of  a 
corporation  without  authority  to  bind  the  corporation  by  tlieir  acts 
have  no  power  to  ratify  an  unauthorized  contract  by  their  failure  to  re- 
pudiate a  claim  arising  out  of  such  contract,  when  presented  against  the 
corporation. 

Corporations.  — Estoppel  against  Corporation  to  Deny  its  Liabilitt, 
by  reason  of  its  failure  to  disaffirm  an  unauthorized  contract  made  with 
it,  does  not  arise  until  it  has  knowledge  that  such  contract  has  been 
made,  or  the  party  claiming  the  estoppel  has  been  damaged  by  its  au- 
thorized act. 

Corporations — Evidence  of  Unauthorized  Contract.  —  In  an  action 
against  a  corporation  to  recover  for  goods  claimed  by  it  to  have  been 
furnished  under  an  unauthorized  contract,  evidence  of  an  agreement  be- 
tween the  president  of  the  board  of  trustees  of  such  corporation  and 
his  CO- trustees,  that  he  was  to  furnish  the  goods  gratuitously,  is  admis- 
sible to  show  his  want  of  authority  to  bind  the  corporation  for  their 
price. 

George  W.  Cahoon  and  W.  P.  Stafford,  for  the  appellant. 

/.  T.  Oleason,  and  Bates  and  May,  for  the  appellee. 
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Start,  J.  The  defendant  did  not  take  any  corporate  ac- 
tion with  a  view  to  repairing  its  buildings,  and  its  trustees 
did  not  undertake  to  make  the  repairs  upon  the  credit  of  the 
defendant.  Hall,  Harris,  Thompson,  and  Vail  were  the  de- 
fendant's trustees;  but  whether  they  were  a  majority  of  the 
defendant's  trustees  does  not  appear.  These  four  trustees  de- 
sired to  repair  the  defendant's  buildings;  and  shortly  before 
the  lumber  in  question  was  delivered,  they  made  a  personal 
and  private  arrangement  among  themselves,  by  which  Harris 
and  Vail  were  to  put  a  heating  apparatus  into  the  buildings, 
Thompson  was  to  furnish  labor  and  make  certain  repairs 
thereon,  and  Hall  was  to  furnish  the  lumber  for  such  repairs- 
All  this  was  to  be  done  as  a  gratuity.  The  lumber  was  de- 
livered by  Hall,  who  was  then  president  of  the  defendant's 
board  of  trustees,  and  a  director  of  the  plaintiff  corporation. 
The  lumber,  prior  to  its  delivery  to  Hall,  was  the  property  of 
the  plaintiff  and  was  charged  to  the  defendant  as  it  was  de- 
livered; but  by  whose  direction  the  charge  was  so  made  does 
not  appear. 

1.  The  defendant's  trustees  did  not  authorize  Hall  to  pro- 
cure the  lumber  upon  the  credit  of  the  defendant;  on  the  con- 
trary, it  was  understood  and  agreed  that  Hall  should  furnish 
the  lumber  as  a  gratuity.  It  does  not  appear  that  Hall  ever 
undertook  to  pledge  the  credit  of  the  defendant  in  procuring 
the  lumber,  except  by  inference  from  the  fact  that  the  lumber 
was  charged  to  the  defendant.  If  Hall  did  direct  the  plain- 
tiff to  charge  the  lumber  to  the  defendant,  such  direction  was 
without  authority,  and  the  defendant  is  not  liable  by  reason 
of  a  purchase  by  its  authority. 

Hall  had  no  authority,  by  virtue  of  his  office  of  president, 
to  purchase  the  lumber  upon  the  defendant's  credit.  He  could 
preside  at  the  meetings  of  the  board  of  trustees;  beyond  this 
he  had  no  more  authority  than  a  single  trustee.  A  single 
trustee  or  director  has  no  power  to  act  for  the  institution 
which  creates  his  office,  except  in  conjunction  with  others. 
It  is  the  board  of  trustees  or  directors  only  that  can  act.  If 
the  board  of  trustees  or  directors  makes  a  president,  trustee, 
or  any  other  person  its  officer  or  agent  to  act  for  it,  then  such 
officer  or  agent  has  the  same  power  to  act,  within  the  author- 
ity delegated  to  him,  as  the  board  itself.  His  authority  is,  in 
such  case,  the  authority  of  the  board.  It  not  appearing  that 
Hall  was  authorized  by  a  majority  of  the  defendant's  trustees 
to  purchase  the  lumber  in  question  upon  the  credit  of  the  de- 
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fendant,  the  case  must  be  disposed  of  upon  the  assumption, 
that  he  had  no  such  express  authority:  Fairfield  Sav.  Bank  v- 
Chase,  72  Me.  226;  39  Am.  Rep.  319;  Cook  on  Stocks  andl 
Stockholders,  sees.  712,  716;  Ashuelot  Mfg.  Co.  v.  Marsh,  h 
Cush.  507. 

It  is  claimed  that  authority  in  Hall,  as  president  of  the- 
defendant  corporation,  will  be  presumed.  The  weight  of  au- 
thority is  against  this  claim,  and  surely  no  such  presumption 
can  exist  when,  as  in  this  case,  want  of  authority  clearly  ap- 
pears. If  Hall  had  express  authority  to  purchase  the  lumber 
upon  the  credit  of  the  defendant,  or  general  authority  to  act 
for  the  board  of  trustees,  or  had  exercised  the  powers  conferredv 
upon  the  trustees,  with  their  knowledge  and  acquiescence,  ta 
such  an  extent  as  to  justify  the  presumption  that  such  author- 
ity had  been  delegated  to  him,  then  the  court  below  should 
have  found  such  authority;  there  is  nothing  before  this  court* 
from  which  Hall's  authority  can  be  presumed. 

It  not  appearing  that  Hall,  Harris,  Thompson,  and  Vail 
were  a  majority  of  the  defendant's  trustees,  authority  to  re- 
pair the  defendant's  buildings  is  not  shown.  From  aught, 
that  appears  in  this  case,  the  repairs  were  made  without, 
the  knowledge  or  consent  of  a  majority  of  the  defendant'^ 
trustees,  or  the  knowledge  or  consent  of  any  one  author- 
ized to  act  for  them,  or  for  the  corporation.  Hall,  Harris^ 
Thompson,  and  Vail,  in  undertaking  to  make  these  repairs, 
did  not  profess  to  act  for  or  to  bind  the  defendant.  They 
were  volunteers  undertaking  to  do  what,  presumably,  the  de- 
fendant could  not  do  for  want  of  funds.  If  under  such  cir- 
cumstances corporations  are  to  be  held  liable,  then  every 
corporation  holds  its  property  by  a  very  uncertain  and  inse- 
cure tenure. 

2.   The  plaintiff  claims  the  defendant  is  liable  by  reason  of 

its  having  received  and  used  the  lumber.     It  is  true  that  the 

law  usually  implies  a  promise  to  pay  for  property  transferred 

from  one  party  to  another,  but  this  rule  does  not  apply  when 

there  is  an  express  contract,  nor  where  it  is  understood  by 

the  parties  that  the  property  is  not  to  be  paid  for:   King  v. 

Woodniff,  23  Conn.  56;  60  Am.  Dec.  625;   Waite  v.  Merrill,  4 

Me.  102;  16  Am.  Dec.  238;   Weir  v.  Weir's  Adm'r,  3  B.  Mon. 

645;  39  Am.  Dec.  487;   Walker  v.  Brown,  28  111.  378;  81  Am, 

Dec.  287.     If  there  was  a  contract  with  the  defendant,  it  was 

the   arrangement  made  among  the  four  trustees,  by  which 

Hall  was  to  furnish  the  lumber  as  a  gratuity,  and  the  lumbet 
Am.  St.  Rkp.,  Vol.  XXV.  —  50 
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was  delivered  to  the  defendant  by  the  party  agreeing  to  so 
furnish  it.  The  defendant's  officers  had  a  right  to  treat  the 
lumber  as  delivered  pursuant  to  this  agreement.  There  was 
nothing  to  put  them  upon  inquiry,  or  to  lead  them  to  believe 
the  lumber  was  being  otherwise  delivered,  and  it  appears  from 
the  findings  of  fact  that  Harris  and  Vail  supposed  the  lumber 
was  BO  delivered.  It  does  not  appear  what  understanding 
Hall  and  Thompson  had  regarding  this,  but  nothing  is  shown 
that  would  justify  a  different  understanding  on  their  part. 
And  it  does  not  appear  that  any  of  the  defendant's  trustees 
knew,  at  the  time  the  lumber  was  received  and  used,  that  it 
was  charged  to  the  defendant.  Under  these  circumstances, 
the  law  will  not  imply  a  promise  to  pay. 

It  is  claimed  that  it  may  be  fairly  inferable  that  Hall 
knew  the  lumber  wa's  charged  to  the  defendant,  and  that  his 
knowledge  is  imputable  to  the  defendant,  and,  by  reason  of 
this,  it  is  to  be  assumed  that  the  defendant  received  and 
used  the  lumber  knowing  it  had  been  procured  upon  its 
credit.  Hall  having  no  authority  to  bind  the  defendant  by 
express  contract,  his  acquiescence  would  not  make  the  de- 
fendant liable.  He  could  not  by  his  silence  bind  the  defend- 
ants when  he  could  not  do  so  by  express  contract.  Hall  was 
an  officer  in  both  corporations.  When  an  agent  of  a  corpo- 
ration is  also  an  agent  of  another  corporation,  and  there  are 
mutual  dealings  between  the  corporations  through  the  inter- 
vention of  such  agent,  the  question  of  whether  either  corpo- 
ration is  to  be  charged  with  notice  of  what  is  known  to  the 
agent  by  virtue  of  his  relation  to  tlie  other  corporation  de- 
pends upon  the  circumstances  of  each  case:  Innerarity  v. 
Merchants'  Nat.  Bank,  139  Mass.  332;  52  Am.  Rep.  710;  Fair- 
field Sav.  Bank  v.  Chase,  72  Me.  226;  39  Am.  Rep.  319.  In 
view  of  Hall's  undertaking  to  furnish  this  lumber  as  a  gra- 
tuity, and  his  interest  to  conceal  from  the  defendant  the  fact 
that  he  had,  without  authority,  procured  the  lumber  upon 
the  defendant's  credit,  we  hold  that  Hall's  knowledge  is  not 
imputable  to  the  defendant,  and  that  there  is  no  presump-i 
tion  that  the  defendant  knew  at  the  time  it  received  and  used 
the  lumber  that  it  was  procured  upon  its  credit. 

3.  It  appears  that  the  demand  in  this  suit  was  sold  to 
George  Ide;  that  he  called  upon  Harris,  who  was  then  presi- 
dent of  the  defendant  corporation,  for  payment;  that  Harris, 
without  authority  from  the  trustees,  proposed  to  ])erso!ially 
make  a  small  payment,  and  said  the  defendant  had  no  funds 
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with  which  to  pay  the  demand.  Ide  at  other  times  called 
upon  the  president  and  treasurer  for  payment,  and  was  told 
the  defendant  had  no  funds  with  which  to  pay.  It  was 
claimed  these  officers,  by  failing  to  deny  the  liability  of  the 
defendant  on  these  occasions,  have  ratified  Hall's  acts,  and 
that  the  defendant  is  bound  by  this  ratification.  A  ratifica- 
tion of  an  act  done  by  one  assuming  to  be  an  agent  relates 
back  and  is  equivalent  to  a  prior  authority.  When,  there- 
fore, the  approval  of  a  majority  of  a  board  of  trustees  is 
necessary  to  confer  authority  in  the  first  instance,  there  can 
be  no  valid  ratification  except  in  the  same  manner.  It  not 
appearing  that  the  president  and  treasurer  were  a  majority 
of  the  defendant's  trustees,  or  that  authority  to  bind  the  de- 
fendant by  contract  had  been  conferred  upon  them  by  the 
trustees  or  corporation,  they  could  not  affirm  an  unauthorized 
contract  made  by  Hall:  Despatch  Line  of  Packets  v.  Bellamy 
Mfg.  Co.,  12  N.  H.  205;  37  Am.  Dec.  203;  Story  on  Agency, 
sees.  235,  239. 

4.  It  is  claimed  that  the  defendant  is  estopped  from  deny- 
ing its  liability,  by  reason  of  its  failure  to  disaffirm  the  con- 
tract claimed  to  have  been  made  by  Hall.  This  claim  is 
not  sustained  by  the  facts.  The  essential  elements  of  an 
estoppel  are  not  found  by  the  court  below.  The  defendant 
was  not  called  upon  to  disaffirm  the  pretended  contract  until 
it  had  knowledge  that  such  contract  had  been  made:  Saville 
V.  Welch,  58  Vt.  683.  It  does  not  appear  that  the  defendant, 
or  a  majority  of  its  trustees,  had  such  knowledge  prior  to 
the  bringing  of  this  suit;  nor  does  it  appear  that  the  plaintiflF 
has  been  influenced,  mis]ed,  or  damaged  by  the  acts  of  any 
one  authorized  to  act  for  the  defendant:  Boynton  v.  Braley, 
54  Vt.  92;  Earl  v.  Stevens,  57  Vt.  474;  Wooley  v.  Edson,  35 
Vt.  214. 

5.  The  plaintiff  claimed  it  had  sold  and  delivered  the 
lumber  in  question  to  the  defendant,  through  the  defendant's 
agent.  Hall.  The  defendant  claimed  Hall  was  not  its  agent 
for  that  purpose,  and  that  it  did  not  purchase  or  receive  the 
lumber  from  the  plaintiflT,  but  from  Hall  as  a  gratuity.  The 
l)laintiff  claimed  payment  for  the  lumber  so  delivered  by 
Hall.  In  view  of  these  claims,  the  defendant  had  a  right  to 
show  from  wliom,  and  under  what  contract  or  arrangement, 
it  received  the  lumber;  and  for  this  ])urpose,  the  evidence 
showing  the  arrangement  between  Hall,  Harris,  Thornpson, 
and  Vail  was  properly  admitted.     It  hud  a  direct  tendency 


788  Lyndon  Mill  Co.  v.  Lyndon  L.  &  B.  L    [Vermont, 

to  show  that  Hall  had  no  authority  to  procure  the  lumber 
upon  the  defendant's  credit,  and  that  the  defendant  received 
the  lumber  from  a  party  other  than  the  plaintiff  under  such 
circumstances  as  would  preclude  a  recovery  for  the  same  by 
the  plaintiff:  Aiken  v.  Kennison,  58  Vt.  665;  Armstrong  v. 
Noble,  55  Vt.  428. 

Judgment  reversed,  and  judgment  for  the  defendant  and 
trustee  to  recover  their  costs. 


Corporations  —  Power  op  President  to  Bind,  by  Contract. — The 
president  of  a  corporation  has  no  authority  as  such  to  make  coptracts  bind- 
ing upon  the  corporation,  except  as  to  matters  arising  in  the  ordinary  course 
of  the  business  of  the  corporation:  Blen  v.  Bear  River  etc.  Mining  Co.,  20 
Gal.  602;  81  Am.  Dec.  132,  and  note;  ML  Sterling  etc.  Road  Co.  v.  Looney, 
1  Met.  550;  71  Am.  Dec.  491,  and  note;  Oetty  v.  Milling  Co.,  40  Kan.  281. 
The  president  of  a  business  corporation  may,  without  special  authority, 
perform  all  acts  which  by  usage  are  incidental  to  his  office,  and  may  bind 
the  corporation  by  contract  in  matters  arising  in  the  usual  course  of  busi- 
ness: Sparks  v.  Despatch  etc,  Co.,  104  Mo.  531;  24  Am.  St.  Rep.  351;  Sherman 
Center  etc.  Co.  v.  Swigart,  43  Kan.  282;  19  Am.  St.  Rep.  134. 

Sale,  What  is  not.  —  No  title  passes  under  a  contract  of  sale,  where 
there  is  neither  payment  of  the  purchase  price  nor  waiver  of  such  payment: 
Blackwood  v.  Cutting  etc.  Co.,  76  Cal.  212;  9  Am.  St.  Rep.  199. 

Corporations — Agents  Representinq  Two  Corporations.  —  One  who 
is  a  director  in  two  corporations  cannot  represent  them  in  transactions  in 
which  their  interests  are  conflicting:  Memphis  etc.  R.  R.  Co.  v.  Woods,  88 
Ala.  6.30;  16  Am.  St.  Rep.  81,  and  note;  Pearson  v.  Concord  R.  R.  Coip.,  62 
N.  H.  537;  13  Am.  St.  Rep.  590.  Where  there  are  mutual  dealings  be- 
tween principals  through  Hie  intervention  of  a  common  agent,  whether 
either  principal  would  be  aflfected  by  notice  to  such  agent  will  depend  upon 
circumstances,  see  extended  note  to  Bank  of  Pittsburg  v.  Whitehead,  36  Am. 
Dec.  193. 

Corporations  —  Authority  of  Officers  to  Ratify  Unauthorized 
Act.  —  A  corporation  will  not  be  liable  for  a  trespass  committed  by  an 
agent,  even  though  the  act  was  authorized  by  the  rules  of  its  directors: 
Brokaw  v.  New  Jersey  etc.  Transp.  Co.,  32  N,  J.  L.  328;  90  Am.  Dec.  659. 
The  ratification  of  a  contract  of  the  president  must  be  made  with  full  knowl- 
edge of  the  terms  of  the  contract:  Blen  v.  Bear  River  etc.  Mining  Co.,  20 
Cal.  602;  81  Am.  Dec.  132.  See  Hull  v.  Qhver,  126  111.  122;  St.  Croix  etc. 
Co.  V.  Miitlestadt,  43  Minn.  91. 

Corporations,  Estoppel  of,  by  Failure  to  Disaffirm  Unauthor- 
ized Acts.  —  There  can  be  no  implied  ratification  by  a  corporation  of  the 
unauthorized  act  of  an  officer  or  agent  of  a  bank  without  actual  knowledge 
of  the  transaction:  First  Nat,  Bank  v,  Drake,  29  Kan.  311;  44  Am.  Rep. 
646;  Leggett  v.  New  Jersey  etc.  Co.,  1  N.  J.  Eq.  541;  23  Am.  Dec.  728,  and 
note.  See  note  to  Neio  York  etc  Ina.  Co.  v.  Ely,  13  Am.  Dec.  108,  109. 
Where  a  mortgage  is  given  to  secure  a  business  note  by  the  officers  of  a 
corporation,  both  the  corporation  and  the  officers  are  estopped  to  show  want 
of  authority  to  execute  such  mortgage:  Witter  v.  Grand  Rapids  etc  Co.,  78 
Wis.  543.     See  McDonald  v.  Chishohn,  131  111.  274. 
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False  Pretenses  —  Indictment  —  Sciticienct.  —  An  indictment  for  ob- 
taining money  or  other  property  nnder  false  pretenses,  framed  in  the 
words  of  the  statute,  properly  setting  forth  the  pretenses  and  alleging 
their  falsity,  is  sufficient  without  averring  that  such  pretenses  were  fe- 
loniously  made. 

False  Pretenses  of  Existing  Factt.  —  False  representations  that  persons 
named  bad  in  the  past  entered  into  an  arrangement  and  agreement  to 
furnish  money  to  pay  the  defendant's  debts,  by  virtue  of  which  he  ob- 
tained the  signature  of  the  defrauded  party  to  a  promissory  note,  are 
indictable  as  false  representations  of  an  existing  fact. 

False  Pretenses  Sufitcient  to  Deceive  —  Question  fob  Jury. — The 
question  whether  or  not  the  false  pretenses  alleged  were  such  as  were 
calculated  to  mislead  a  person  of  ordinary  prudence  cannot  be  raised 
by  demurrer,  but  must  be  determined  by  the  jury  under  all  the  facts  of 
the  case. 

False  Pretenses  —  Indictment — Intent  must  be  Alleged. — An  in- 
dictment for  obtaining  a  signature  to  a  note  by  means  of  false  pretenses 
must  allege  that  such  signature  was  obtained  with  design  to  defraud. 

False  Pretenses  —  Indictment  Alleging  that  Signature  to  Note  waa 
obtained  by  means  of  the  false  pretenses  alleged  is  sufficient,  and  a  fur- 
ther description  of  them  as  "inducements"  and  " representations  "  is 
surplusage. 

Fai-se  Pretenses.  —  Indictment  Alleging  that  Signature  to  Note  was 
obtained  by  false  pretenses,  and  setting  forth  the  note  in  full,  need  not 
allege  that  the  false  making  of  the  note  was  punishable  as  forgery. 

False  Pretenses.  —  Allegation  in  Indictment  that  defendant  obtained 
the  signature  to  a  note  by  means  of  false  pretenses  implies  a  further  aU 
legation  of  the  delivery  of  the  note  to  him. 

False  Pretenses.  —  Promissory  Note  is  within  the  meaning  of  a  statute 
making  it  a  crime  to  obtain  the  money  or  other  property  of  another  by 
means  of  false  pretenses. 

Falsk  Pretenses — Loss  to  Victim  not  Essential. — The  gravamen  of 
the  crime  of  obtaining  money  or  property  by  false  pretenses  is  in  ob- 
taining a  person's  money  or  property  by  means  of  such  pretenses  with 
intent  to  defraud  him,  and  does  not  depend  upon  the  ultimate  loss  to 
the  victim,  or  whether  in  fact  he  sustains  any  pecuniary  loss  or  not. 

False  Pretenses  —  Indictment  —  Sufficiency. — An  indictment  for  ob- 
taining money  or  other  property  by  means  of  false  pretenses,  alleging 
that  defendant  made  such  pretenses  designedly  and  with  intent  to  de- 
fraud, is  sufficient  without  alleging  that  he  knew  the  pretenses  alleged 
to  be  false. 

Bates  and  May,  for  the  appellant. 

Harry  Blodgett,  staters  attorney,  for  the  state. 

Taft,  J.  The  statute  under  which  the  respondent  stands 
indicted  imposes  a  penalty  upon  any  one  who  designedly  by 
false  pretenses,  with  intent  to  defraud,  obtains  from  another 
person  money  or  other  property,  or  the  signature  to  any  in- 
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Btrument,  the  false  making  of  which  would  be  punishable  as 
forgery.  It  is  insisted  that  each  count  is  bad.  There  are 
fourteen  in  number.  It  is  claimed  that  it  should  be  alleged 
that  the  pretenses  were  made  feloniously.  The  statute  (Rev. 
Laws,  sec.  4154)  creates  and  defines  the  offense,  and  an  in- 
dictment in  the  words  of  the  statute,  properly  setting  forth 
the  pretenses  and  alleging  their  falsity,  is  sufficient;  it  need 
not  be  averred  that  the  pretenses  were  feloniously  made:  See 
State  V.  Daley,  41  Vt.  564.  It  is  further  claimed  that  the  pre- 
tenses are  not  within  the  statute;  that  they  relate  to  acts  to 
be  performed  in  the  future,  —  statements  of  something  to  take 
place  in  the  future;  i.  e.,  that  six  men  named  were  to  pay  the 
debts  of  the  respondent  at  some  subsequent  time.  We  think 
in  making  this  claim  the  counsel  misconceive  the  purport  of 
the  allegations,  which  is,  that  the  persons  named  had  in  the 
past  entered  into  arrangement  and  agreement  to  furnish 
money  to  pay  the  respondent's  debts,  —  a  representation  of  an 
existing  fact  which  would  bring  about  a  future  result.  In 
falsely  pretending  that  such  an  arrangement  and  agreement 
had  already  been  made,  the  respondent,  in  that  respect, 
brought  himself  directly  within  the  statute:  In  re  Greenough, 
31  Vt.  279.  It  is  next  claimed  that  the  false  pretenses  were 
not  such  as  to  mislead  a  man  of  ordinary  prudence.  This 
question  cannot  be  raised  upon  demurrer,  for  if  the  rule  is 
as  claimed  by  the  respondent's  counsel,  whether  the  pretenses 
were  calculated  to  deceive  a  person  of  ordinary  prudence 
would  be  a  question  to  be  submitted  to  the  jury  under  all  the 
circumstances  of  the  case. 

An  objection  is  made  to  certain  counts  that  it  is  not  alleged 
that  the  signatures  or  money  therein  named  were  obtained 
designedly.  The  obtaining,  to  constitute  an  offense,  must  be 
designedly,  and  for  want  of  such  an  allegation,  counts  1,  3,  4, 
8,  and  12  are  insufficient. 

It  is  sufficiently  alleged  that  the  signatures  and  money 
were  obtained  by  means  of  false  pretenses.  The  acts  of  the 
respondent  are  properly  described  as  "false  pretenses,"  and 
further  describing  them  as  "inducements,"  "  representations," 
and  "sayings"  does  not  render  the  count  defective.  Describ- 
ing the  acts  in  the  language  of  the  statute  is  sufficient,  and 
the  better  way,  but  a  further  description  of  them  as  sayings, 
etc.,  is  objectionable  in  nothing  but  a  tautological  sense.  The 
instrument  to  which  the  signature  was  obtained  being  fully 
Bet  forth  verbatim,  it  was  unnecessary  to  allege  a  conclusion 
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of  law, — that  the  false  making  thereof  was  punishable  as 
forgery. 

An  allegation  of  the  delivery  of  the  notes  to  Switzer  is  im- 
plied in  the  averment  that  he  obtained  the  signatures.  He 
could  not  have  obtained  them  without  a  delivery  of  the  notes 
to  him,  or  to  some  one  for  him.  All  the  synonyms  of  the 
words  "to  obtain "  indicate  this  as  the  proper  construction. 
A  promissory  note  is  property,  within  the  meaning  of  the 
words  "or  other  property,"  as  used  in  the  statute. 

It  is  said  that  in  the  eleventh  count  there  is  no  allegation 
of  an  intent  to  defraud.  This  is  an  error,  as  it  is  set  forth 
that  the  respondent  falsely  pretended,  etc.,  with  the  intent 
then  and  there,  by  means  thereof,  to  defraud  the  said  Tibbetts. 

The  claim  that  it  is  not  alleged  that  no  one  of  the  six  men 
named  would  furnish  the  money  to  pay  Switzer's  debts,  if  not 
an  absurdity,  savors  strongly  of  it.  The  allegation  was  un- 
necessary,—  mere  surplusage.  The  pretense  alleged  was,  that 
six  men  named  had  agreed  to  furnish  the  money  to  pay  Swit- 
zer's debts.  This  was  properly  negated.  If  all  had  not  made 
the  agreement,  the  pretense  was  false,  even  if  one  of  the  six, 
or  all  of  them,  or  Switzer  himself,  was  ready  to  pay,  and  did 
pay.  The  gravamen  of  the  offense  is  in  making  the  false  pre- 
tense, etc.,  and  obtaining  thereby  a  person's  property  or  sig- 
nature, and  does  not  depend  upon  the  ultimate  loss  of  the 
victim,  or  whether  in  fact  the  latter  sustains  any  pecuniary 
loss  or  not.  In  State  v.  Mills,  17  Me.  211,  it  was  falsely  pre- 
tended by  the  owner  of  a  horse  that  he  was  the  horse  called 
the  Charley,  and  by  that  pretense  the  owner  procured  an  ex- 
change of  horses;  it  was  held  that  it  was  a  false  pretense, 
within  the  statute,  although  the  horse  falsely  called  the  Charley 
was  as  good  and  of  as  great  value  asHhe  real  Charley  horse. 

The  third  and  fourth  counts  being  held  defective  for  the  rea- 
sons before  stated,  other  objections  thereto  are  not  considered. 

We  hold  that,  under  this  statute,  it  need  not  be  alleged  that 
the  respondent  knew  the  pretenses  were  false;  if  it  is  alleged 
that  he  designedly  made  them,  with  intent,  etc.,  the  indict- 
ment is  sufficient. 

Judgment  reversed,  and  cause  remanded 

False  Pretenses.  — For  a  complete  and  thorough  discnssion  of  the  law 
relating  to  the  criminal  oflFense  of  obtaining  money  or  other  property  under 
false  pretenses,  and  the  sufficiency  of  an  indictment  therefoTi  lee  Barton  v. 
People,  135  111.  405;  ante,  p.  375,  and  extended  note. 
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FLEMING  V.  Guthrie. 

[32  West  Aieginia,  1.] 
iNjrrHonoH  aoaikst  Performance  of  an  Official  Duty  is  Void.  —  An 
injunction  will  not  lie  to  restrain  the  secretary  of  state  from  delivering 
to  the  speaker  of  the  house  of  representatives  the  sealed  election  returns 
for  governor  properly  transmitted  to  him,  and  if  granted  will  be  treated 
as  a  nullity.  Consequently  a  writ  of  prohibition  will  not  lie  in  such 
case  against  a  mandamus  proceeding  under  a  writ  improperly  granted 
to  compel  the  delivery  of  such  returns,  when  the  only  ground  relied 
upon  by  the  petitioner  for  the  writ  of  prohibition  is  the  fact  that  he  is 
^he  plaintiff  in  the  injunction  which  has  been  disregarded. 

0.  Johnson,  J.  W.  St.  Clair ,  and  Brown  and  Jackson f  for  the 
^titioner. 

J.  A.  Hutchinson  and  W.  P.  Huhhard,  for  the  respondent. 

Snyder,  P.  On  January  10,  1889,  A.  B.  Fleming  pre- 
sented his  petition  to  this  court,  in  which  he  alleged  that 
^on  January  9,  1889,  he  exhibited  his  bill  in  equity  to  A.  N. 
^Campbell,  a  circuit  judge  of  this  state,  and  obtained  from 
Ihim  an  injunction  restraining  Henry  S.  Walker,  secretary  of 
tstate,  from  laying  before  the  legislature  of  the  state  the  cer- 
ttificate  of  the  commissioners  of  the  county  court  of  Kanawha 
'Oounty,  purporting  to  ascertain  the  result  of  the  general  elec- 
tion held  in  said  county  on  November  6,  1888,  for  the  office 
nof  governor  of  this  state;  that  after  said  injunction  had  been 
(perfected  and  served  upon  said  Walker,  Nathan  Goff,  who 
was  also  a  defendant  to  said  bill  of  injunction,  without  any 
notice  to  the  petitioner,  applied  to  F.  A.  Guthrie,  judge  of  the 
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circuit  court  of  Kanawha  County,  in  terra,  for  a  writ  of  manda- 
mus to  compel  said  Henry  S.  Walker,  secretary  as  aforesaid, 
to  do  what  he  had  been  enjoined  from  doing  by  said  bill; 
that  Judge  Guthrie,  being  fully  advised  of  the  existence  of 
said  injunction,  announced  from  the  bench  that  he  would  ig- 
nore and  treat  as  naught  said  injunction,  and  thereupon  he 
did  ignore  said  injunction  and  award  a  mandamus  nisi  return- 
able at  nine  o'clock,  a.  m.,  on  January  10,  1889,  commanding 
said  Walker,  secretary  as  aforesaid,  to  forthwith  deliver  said 
certificate  to  the  speaker  of  the  house  of  delegates  of  the  legis- 
lature; the  said  Walker  has  no  personal  interest  in  said  in- 
junction or  mandamus  proceedings;  and  that  petitioner  is  the 
real  and  only  opposing  party  in  interest  against  the  said  Goff 
in  any  of  said  matters.  The  petition  prayed  for  a  rule 
against  such  Guthrie,  judge,  etc.,  and  said  Goff,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  prohibiting  said 
Guthrie,  judge,  etc.,  from  holding  for  naught  and  setting  aside 
said  injunction,  and  prohibiting  him  and  the  said  Goff  from 
proceeding  in  said  mandamus  case  without  notice  to  petitioner, 
or  opportunity  for  him  to  appear  and  defend  his  interests 
therein. 

The  rule  was  awarded  as  prayed  for,  returnable  on  January 
11,  1889,  at  which  time  the  respondents  appeared  and  moved 
the  court  to  quash  the  rule.  On  the  motion  of  the  petitioner, 
his  petition  was  so  amended  as  to  show  that  the  injunction 
bill  averred  that  a  writ  of  certiorari  had  been  sued  out  of  the 
circuit  court  of  Kanawha  County  by  petitioner,  against  the 
county  commissioners  of  said  county,  to  supervise  and  correct 
the  action  of  said  commissioners  in  canvassing  the  vote  for 
governor  at  the  election  of  November  6,  1888;  that  said  writ 
had  been  sued  out  on  January  4,  1889,  knd  was  still  pending; 
and  that  said  county  commissioners  had  transmitted  said 
certificate  to  said  Walker,  secretary,  etc.,  on  December  15, 
1888. 

The  motion  to  quash  the  rule,  after  having  been  argued  by 
counsel  for  the  respective  parties,  was,  on  January  12,  1889, 
submitted  to  this  court  for  its  decision. 

It  is  contended  by  the  respondents  that  the  injunction 
awarded  by  Judge  Campbell,  referred  to  in  the  petition,  was 
void,  because  a  court  of  equity  has  no  jurisdiction  to  restrain 
a  public  officer  from  performing  a  plain  duty  required  by  the 
constitution.  On  the  other  hand,  it  is  insisted  for  the  peti- 
tioner, that  if  any  jurisdiction  existed  for  the  injunction,  then 
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the  action  of  the  circuit  court  in  the  mandamus  proceedings  is 
such  an  abuse  of  its  powers  and  jurisdiction  as  will  be  pre- 
vented by  prohibition.  It  is  thus  apparent  that  the  impor- 
tant question  is,  Did  the  judge  have  jurisdiction  to  award 
said  injunction? 

In  Walton  v.  Develing,  61  111.  201,  it  was  held  that  "where 
the  law  plainly  requires  an  officer  to  perform  a  duty,  and  he 
is  not  exceeding  or  abusing  his  powers,  but  fairly  acting  within 
the  same,  and  a  court  issues  a  writ  to  restrain  him  from  its 
performance,  he  must  discharge  his  duty  as  prescribed  by  the 
law."  That  case  was  a  proceeding  for  contempt  against  elec- 
tion oflScers  for  holding  an  election  in  disobedience  to  an  order 
of  injunction,  and  in  which  the  court  held  that  the  injunction, 
having  been  issued  without  authority,  was  void,  and  that  there 
no  contempt  in  disobeying  it.  The  court  in  its  opinion  says: 
"In such  case,  what  must  control  the  officer,  —  the  mandate 
of  the  court  or  the  plain  behests  of  the  law?  The  court,  as 
well  as  the  inferior  officer,  must  be  governed  by  the  law. 
When  the  law  imposes  a  positive  duty  upon  a  public  function- 
ary, and  a  court  commands  him  not  to  perform  it,  he  must 
obey  the  law  and  disobey  the  writ  of  the  court." 

In  Moulton  v.  Reid,  54  Ala.  320,  it  was  decided  that  a  court 
of  equity  has  no  jurisdiction  to  enjoin  the  person  declared 
elected  to  a  municipal  office  from  using  his  certificate  of  elec- 
tion, where  the  law  provides  for  a  contest. 

In  Smith  v.  Myers,  109  Ind.  1,  58  Am.  Rep.  375,  it  was  held 
that  "the  courts  have  no  jurisdiction  of  a  suit  to  enjoin  the 
secretary  of  state  from  delivering  to  the  speaker  of  the  house 
of  representatives  the  sealed  returns,  alleged  to  be  wrongful 
and  illegal,  of  an  election  for  lieutenant-governor,  which  are 
directed  to  the  speaker  as  required  by  law,  in  care  of  the 
secretary,  and  are  to  be  delivered  to  him  by  the  latter."  The 
court  in  its  opinion  says:  — 

"  It  is  a  principle  of  constitutional  law,  declared  in  our  con- 
stitution and  enforced  by  many  decisions  of  our  own  and 
other  courts,  that  the  departments  of  government  are  sepa- 
rate and  distinct,  and  that  the  officers  of  one  department  shall 
not  invade  any  other.  To  interfere  by  injunction  in  this  case 
would  involve  a  violation  of  this  fundamental  principle,  as 
a  conflict  between  two  great  departments  of  the  government 
would  result  from  an  exercise  of  the  jurisdiction  invoked  by 
the  appellant.  The  general  assembly  has  power  to  compel 
the  attendance  of  persons  at  its  sessions,  and  to  compel  the 
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production  of  papers  which  are  necessary  to  enable  it  to  justly 
and  intelfigently  discharge  its  duties  and  exercise  its  func- 
tions. If  the  judiciary  should  enjoin  the  secretary  of  state 
from  delivering  to  the  speaker  the  papers  described  in  the 
complaint,  and  the  general  assembly  should  demand  their 
delivery  to  the  officer  to  whom  they  are  addressed,  a  conflict 
of  authority  would  arise  which  no  tribunal  could  eflectually 
determine.  If  the  secretary  should,  in  such  a  case,  yield  to  the 
demand  of  the  general  assembly,  he  would  be  in  contempt  of 
the  authority  of  the  court,  and  liable  to  punishment;  if,  on 
the  other  hand,  he  should  disobey  the  command  of  the 
general  assembly,  he  would  be  in  contempt  of  its  authority,, 
and  subject  to  punishment.  If  the  general  assembly  should 
deem  it  the  duty  of  the  secretary  of  state  to  deliver  the  papers, 
it  would  not  require  the  aid  of  the  courts  to  compel  its  per- 
formance, for  it  possesses  the  power  to  coerce  the  production 

of  papers   and  documents It  is   apparent,  therefore» 

that  as  on  the  one  hand  the  general  assembly  would  not 
require  the  aid  of  the  courts,  by  mandamus  or  otherwise,  to 
compel  the  production  of  papers  addressed,  by  direction  of  the 
constitution  and  the  statute,  to  the  presiding  officer  of  one 
of  its  branches,  so  on  the  other  hand,  the  courts  cannot  by 
injunction  restrain  it  from  obtaining  those  papers,  nor  by 
indirection  produce  that  result  by  stopping  them  in  the  hands 
of  one  whom  the  law  makes  a  mere  custodian." 

Our  constitution  and  statute  in  respect  to  the  question  be- 
fore us  are  almost  identical  with  those  of  Indiana,  and  the 
facts  in  the  case  from  which  I  have  quoted  and  the  one  at 
bar  are  so  nearly  alike  as  to  make  the  opinion  from  which 
the  above  quotation  is  taken  a  very  apposite  though  not  an 
absolutely  binding  authority  in  the  X^ase  under  consideration. 

Without  referring  to  other  authorities,  of  which  there  are 
many,  it  is  sufficient  to  say  that  according  to  well-settled 
principles  of  law,  I  am  clearly  of  opinion  that  under  our 
constitution  and  statutes  a  court  of  equity  has  no  jurisdiction 
to  award  an  injunction  in  a  case  such  as  the  one  made  in  the 
petition  in  this  case.  Our  constitution  (art.  7,  sec.  3)  de- 
clares: "  The  returns  of  every  election  for  the  above-named 
officers  [one  of  whom  is  the  governor]  shall  be  sealed  up  and 
transmitted  by  the  returning  officers  to  the  secretary  of 
state,  directed  to  *  the  speaker  of  the  house  of  delegates,'  who 
shall  immediately  after  the  organization  of  the  house,  and 
before  proceeding  to  business,  open  and  publish  the  same,  ia 
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th^  presence  of  a  majority  of  each  house  of  the  legislature, 
which  shall  for  that  purpose  assemble  in  the  hall  of  the  house 
of  delegates";  and  ample  provision  is  made  by  statute  to  com- 
pel the  production  of  papers  before  either  house  of  the  legis- 
lature: Code  1887,  c.  12,  sec.  7.  The  eighteenth  section  of 
article  6  of  the  constitution  provides  that  the  regular  biennial 
session  of  the  legislature  "shall  commence  on  the  second 
Wednesday  of  January,"  which  for  the  year  1889  was  on  the 
ninth  day  of  January. 

It  is  thus  shown  that  at  the  time  the  injunction  in  ques- 
tion was  granted,  the  legislature  was  in  actual  session;  indeed, 
it  was  presumably  this  very  fact  that  prompted  its  issuance, 
for  otherwise  there  could  have  been  no  delivery  of  the  election 
returns  by  the  secretary  of  state,  and  therefore  no  necessity 
for  the  injunction.  And  the  legislature,  a  co-ordinate  branch 
of  the  state  government,  being  in  session,  and  having  exclu- 
sive control  over  the  said  certificate  or  election  returns  for  gov- 
ernor, and  possessing  plenary  power  to  compel  their  delivery 
the  courts  had  no  jurisdiction  or  control  over  said  returns,  by 
injunction  or  otherwise.  They  had  been  delivered  to  the  sec- 
retary of  state  in  the  manner  prescribed  by  law,  before  any  pro 
■ceedings  had  been  taken  in  the  courts  in  respect  to  them,  as 
is  shown  in  the  petition  in  this  case.  As  the  statute  (Code, 
sec.  23,  c.  3)  has  made  it  the  positive  duty  of  the  secretary  of 
state  to  deliver  the  same  to  the  speaker  of  the  house,  the  said 
injunction  was  an  absolute  nullity,  and  constituted  no  ground 
for  the  refusal  of  said  officer  to  discharge  that  duty. 

It  will  be  observed  that  the  said  injunction  is  the  only 
ground  alleged  in  the  petition  for  the  writ  of  prohibition;  and 
while  it  is  apparent  from  what  we  have  already  said  that  the 
mandamus  complained  of  was  improperly  awarded  by  the  cir- 
cuit court,  yet,  as  the  petitioner  does  not  by  his  petition  show 
Buch  interest  or  right  as  would  entitle  him  to  interfere  in  or 
complain  of  said  mandamuSy  we  cannot,  at  his  instance,  for 
any  ground  alleged  in  his  petition,  take  cognizance  of  said 
proceedings,  or  award  the  writ  of  prohibition. 

For  these  reasons,  the  motion  to  quash  the  rule  is  sustained, 
and  the  writ  denied.  

Injunction  —  Power  to  Restrain  Officer  from  Performing  Duty  Re- 
<juiRED  BY  Law.  —  An  injunction  will  not  issue  to  restrain  the  secretary  of 
state  from  delivering  the  election  returns  to  the  speaker  of  the  house  of  rep- 
resentatives, as  he  is  required  by  law  to  do:  Smith  v.  Myers,  109  Ind.  1 ;  58 
Axa.  Rep.  375;  nor  to  prevent  the  performance  of  political  duties  like  thoie 
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comtnittecl  to  officers  of  registration:  Hardesty  v.  Taft,  23  Md.  513;  87  Am- 
Dec.  584;  nor  to  prevent  municipal  authorities  from  ordering  an  election  in 
pursuance  of  law  to  select  officers:  Murfreesboro  R.  R.  Go.  ▼.  Board  qfCom- 
mitsiomra,  108  N.  C.  56;  nor  to  stop  an  officer  who  is  lawfully  engaged  inr 
executing  an  order  made  by  a  court  having  jurisdiction  of  the  proceedings 
Montgomery  v.  Wasem,  116  Ind.  343. 


Central  Land  Company  v.  Laidlbt. 

[82  West  Viroinia,  1S4.] 

DxxD  o»  Married  Woman  —  Defectivb  Acknowledgmbht — Effeot 
ON  Second  Purchaser.  —  A  married  woman's  deed  conveying  her  land» 
made  during  coverture,  but  defectively  acknowledged,  is  void  as  to  a 
purchaser  from  her  after  her  husband's  death  with  notice  of  the  former 
deed.  He  does  not  take  as  trustee  for  the  first  purchaser,  bat  may 
maintain  ejectment  against  him  or  his  vendee. 

Deed  op  Married  Woman  —  Defectivb  Acknowledgment  —  Estoppel. 
—  Where  a  married  woman's  deed  of  her  property,  made  during  covert- 
ure, is  void  because  defectively  acknowledged,  it  cannot  constitute  an  es- 
toppel against  her  or  her  vendee  after  her  husband's  death,  although  the 
first  purchase-money  was  received  and  invested  in  land  in  her  husband's 
name,  to  which  she  asserted  and  acquired  title  during  coverture. 

Deed  of  Married  Woman  —  Defective  Acknowledgment  —  Rattfica- 
TION.  —  Where  a  married  woman's  deed  made  during  coverture  is  void 
because  defectively  acknowledged,  she  cannot  ratify  it  by  mere  admis- 
sions or  recitals  in  other  deeds  or  pleadings,  or  by  other  acts  in  pais. 
She  can  ratify  it  only  by  attaching  a  proper  and  sufficient  acknowledg- 
ment thereto,  or  by  executing  another  deed  properly  acknowledged. 

Deed  of  Married  Woman  —  Defective  Acknowledgment  —  Liability 
OF  Second  Purchaser  to  Refund  First  Purchase-money. — Where 
a  married  woman's  deed  is  void  because  defectively  acknowledged,  and 
she  conveys  to  a  second  purchaser  after  her  husband's  death,  his  title  is 
perfect.  He  cannot  be  compelled  to  refund  the  pnrchase-money  paid  by 
the  first  purchaser,  nor  can  it  be  charged  on  the  land. 

Died  of  Married  Woman  —  Defective  ^Acknowledgment  —  Statute 
OF  Limitations  against  Wife.  — Where,  in  land  conveyed  directly  to 
the  wife,  her  husband  is  thereby  vested  with  a  life  estate  therein,  and 
the  husband  and  wife  convey  it  to  a  party  by  deed  which  is  void  as 
to  the  wife,  because  defectively  acknowledged,  the  purchaser  is  entitled 
to  the  possession  until  the  death  of  the  husband,  and  until  then  the  wife 
or  her  grantee  has  no  right  of  action  to  recover  the  possession;  conse. 
qnently  the  statute  of  limitations  does  not  begin  to  run  againat  them 
nntil  his  death. 

/.  H.  Ferguson^  and  Simms  and  Enslow,  for  the  appellant. 

Brown  and  Jackson,  and  J.  B.  Laidley,  for  the  appellee. 

Brannon,  J.  By  deed  dated  the  18th  of  August,  1865, 
Rebecca  J.  Everett  conveyed  to  Sarah  H.  G.  Pennybacker, 
then  a  married  woman,  240  acres  of  land  now  within  the  city 
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of  Huntington.  By  a  deed  dated  the  25th  of  February,  1870, 
Sarah  H.  G.  Pennybacker  and  her  husband,  John  M.,  united 
in  a  deed  purporting  to  convey  said  land  to  C.  P.  Huntington; 
and  by  deed  dated  the  16th  of  October,  1871,  Huntington 
conveyed  it  to  the  Central  Land  Company.  Huntington 
took  possession,  and  after  him  the  Central  Land  Company, 
and  it  laid  off  a  large  part  of  said  land  into  lots,  streets,  and 
alleys,  sold  many  lots,  and  buildings  have  been  erected 
thereon.  Mrs.  Pennybacker's  husband  died  the  5th  of  May, 
1881,  and  she,  by  deed  dated  the  26th  of  January,  1882,  con- 
veyed said  land  to  John  B.  Laidley,  who  had  full  notice  of 
said  deed  to  Huntington  when  he  took  his  conveyance.  In 
March,  1882,  Laidley  brought  an  action  of  ejectment  against 
the  Central  Land  Company  and  others  to  recover  this  land, 
and  on  its  trial  there  were  a  verdict  and  judgment  for  defend- 
ants. Upon  a  writ  of  error  to  said  judgment,  it  was  reversed, 
and  the  action  of  ejectment  was  remanded  for  retrial  to  the 
circuit  court  of  Cabell  County,  where  it  is  now  pending. 

On  the  decision  by  this  court  of  the  writ  of  error,  as  will  be 
fleen  from  the  case  of  Laidley  v.  Central  Land  Co.,  30  W.  Va. 
505,  the  said  deed  from  Mrs.  Pennybacker  and  her  husband 
to  Huntington  was  held  void  because  of  defect  of  the  certifi- 
cate of  the  privy  examination  and  acknowledgment  of  Mrs. 
Pennybacker. 

Pending  said  writ  of  error,  the  Central  Land  Company 
brought  a  chancery  suit  against  Laidley  and  others,  alleging 
the  facts  above  stated,  and  further,  that  Laidley  procured 
his  deed  from  Mrs.  Pennybacker  by  misrepresenting  to  her 
that  she  was  conveying  a  dower  only,  and  paid  her  only  five 
hundred  dollars  for  it,  whereas  Huntington  had  paid  eleven 
thousand  dollars,  and  the  land  was  worth  at  date  of  Laidley's 
deed  thirty  thousand  dollars;  and  that  it  had  sold  divers  lots 
to  the  Chesapeake  and  Ohio  Railroad  Company  and  others, 
who  had  built  railroad  tracks  and  houses  thereon,  and  rely- 
ing on  adverse  possession  from  the  date  of  the  deed  to  Hunt- 
ington; and  that  Laidley,  when  he  took  his  deed,  had  full 
knowledge  of  the  deed  from  Pennybacker  to  Huntington,  and 
from  Huntington  to  the  land  company,  and  of  the  sales  of 
said  lots.  Said  land  company  further  alleged  that  in  1872 
Mrs.  Pennybacker  brought  a  chancery  suit  against  her  hus- 
band and  others,  in  which  she  stated  that  slie  had,  on  pay- 
ment to  her  of  eleven  thousand  dollars  consideivitioii,  conveyed 
the  land  to  Huntington;  that  it  was  her  separate  estate;  and 
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tliat  her  husband  had  agreed  to  invest  the  money  in  other 
land  for  her,  but  had  wrongfully  invested  it  in  his  own  name 
in  two  farms,  and  which  farms  she  sought  to  have  declared 
her  separate  estate  and  conveyed  to  her;  and  that  a  decree 
had  been  rendered  in  said  suit  declaring  her  entitled  to  one 
of  those  farms  —  the  Noel  farms  —  by  reason  of  the  invest- 
ment therein  of  money  arising  from  said  sale  of  her  land  to 
Huntington;  that  she  and  her  husband  had  made  a  deed  to 
one  Parsons,  duly  acknowledged,  conveying  one  acre,  which 
in  the  deed  to  Huntington  she  had  reserved,  and  that  in  the 
deed  to  said  Parsons  she  recognized  the  Huntington  deed  in 
describing  the  one  acre  by  the  language,  "  and  more  particu- 
larly described  in  a  deed  of  the  party  of  the  first  part  to  C. 
P.  Huntington." 

The  bill  contended  that  by  reason  of  said  deeds  and  the 
plaintiff's  claim  and  possession  of  said  land  and  the  claim  of 
Mrs.  Pennybacker  through  said  chancery  suit  and  decree 
therein,  recognizing  said  sale  to  Huntington  and  obtaining 
the  benefit  of  its  proceeds,  and  her  recognition  of  the  convey- 
ance to  Huntington  in  her  deed  to  Parsons,  and  the  knowl- 
edge on  the  part  of  Laidley  of  all  the  rights  of  all  these  parties, 
when  he  took  his  deed,  the  said  land  company  had  good  title, 
which  was  beclouded  and  disquieted  by  Laidley's  claim  and 
action  of  ejectment. 

It  appeared  that  Mrs.  Pennybacker  had  later  suffered  losses 
and  was  insolvent,  and  her  husband's  estate  likewise,  and  not 
good  for  the  warranty  in  said  deed. 

The  bill  claimed  that  Laidley  held  under  his  conveyance 
from  Mrs.  Pennybacker  as  trustee  for  the  land  company  and 
others  owning  parcels  of  the  land  utjder  it;  ai\d  it  prayed 
that  he  be  required  to  convey  said  lands  to  them,  and  be  en- 
joined from  prosecuting  said  action  of  ejectment  and  other 
actions  which  Laidley  had  instituted  against  vendees  of  said 
company;  or  if  such  relief  could  not  be  had,  that  Laidley  be 
required  to  refund  the  eleven  thousand  dollars  which  Hunting- 
ton had  paid  Mrs.  Pennybacker  for  the  land,  and  that  the 
land  be  charged  with  it. 

Laidley  filed  an  answer  maintaining  that  by  the  deed  from 
Pennybacker  and  wife,  John  M.  Pennybacker  passed  only 
a  life  estate  to  Huntington,  as  the  deed  from  Everett  to  Mrs. 
Pennybacker  invested  him  with  a  life  estate  and  her  with  a 
remainder  in  fee;  and  that  Mrs.  Pennybacker,  by  the  deed  to 
Huntington,  did  not  convey  her  estate  to  him;  and  den_)ing 
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that  she  received  the  eleven  thousand  dollars  consideration 
from  Huntington,  and  averring  ihat  her  husband  received  and 
squandered  it.  He  denies  that  he  represented  to  her  that  she 
had  only  a  dower,  and  avers  told  her  her  deed  to  Huntington 
was  void,  and  she  could  recover  a  fee-simple.  He  denies  all 
right  of  the  plaintiff,  and  contends  that  he  (Laidley)  is  not  to 
be  deemed  a  trustee  holding  the  title  for  the  company,  and  in 
all  respects  relies  on  his  title,  and  resists  at  length  the  entire 
claim  of  the  plaintiff. 

The  plaintiff  filed  an  amended  and  supplemental  bill  set- 
ting up  the  sales  of  other  parcels  of  land  to  other  parties,  and 
stating  that  since  the  filing  of  the  original  bill  said  writ  of 
error  had  been  determined,  reversing  said  judgment  in  eject- 
ment, and  granting  a  new  trial,  and  alleging  again  substan- 
tially the  facts  stated  in  the  original  bill,  claiming  that  the 
plaintiff  had  superior  equity,  while  Laidley  held  the  legal 
title,  and  praying  the  same  relief  as  was  prayed  for  in  the 
original  bill. 

Laidley  answered,  contesting  the  plaintiff's  case  from  first 
to  last,  alleging  that  the  deed  to  Huntington  had  been  held 
void  by  the  supreme  court,  asserting  his  title,  and  insisting 
that  the  plaintiff's  title  was  void. 

Mrs.  Pennybacker  filed  demurrers  to  both  bills,  assignin 
various  grounds.     Laidley  also  filed  demurrers  to  both  bills, 
specifying   various   grounds.     Voluminous   depositions  were 
taken  by  both  sides.     On  the  hearing,  the  bills  were  dismissed, 
and  plaintiff  took  the  appeal  which  we  now  decide. 

This  is  a  very  important  cause,  involving  the  right  to  a  large 
part  of  the  growing  city  of  Huntington.  The  deed  from 
Pennybacker  and  wife  to  Huntington  has  been  held  by  this 
court  void  as  to  the  fee,  because  of  defects  in  the  certificate  of 
the  examination  and  acknowledgment  of  Mrs.  Pennybacker. 
We  must,  in  deciding  this  cause,  start  on  our  road  with  that 
fact  settled,  and  follow  the  logical,  legal  sequences,  lead  where 
they  may.  A  line  of  decisions  by  this  court  holds  that  a 
married  woman's  deed,  with  such  defective  certificate,  is  not 
merely  voidable,  but  utterly  void  ab  initio.  No  power  can 
now  change  this  rule  but  that  of  the  legislature.  This  paper, 
though  it  has  the  form  and  semblance  of  a  deed,  is  no  deed 
in  law  as  to  Mrs.  Pennybacker,  and  as  to  her  passed  no  title 
whatever  —  not  a  shadow  of  title  either  legal  or  equitable  — 
to  Huntington;  and  in  the  language  of  the  Maryland  court 
in  Johns  v.  Eeardon,  11  Md.  465,  is  to  be  dealt  with  as  though 
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IMrs.  Pennybacker  were  no  party  to  it.  Therefore  title  re- 
iiained  in  her,  notwithstanding  said  deed,  and  she  could  and 
did  pass  it  to  Laidley  by  her  subsequent  deed  to  him. 

Plaintiff  admits  that  Laidley  has  the  legal  title,  but  con- 
tends that  it  has  the  equitable  title,  and  that  Laidley,  taking 
his  deed  with  knowledge  of  its  rights,  is  in  equity  but  a  trus- 
tee holding  title  for  the  plaintiff's  benefit,  and  should  be 
compelled  to  convey  to  it.  But  the  trouble  which  faces  this 
position  is,  that  Huntington's  deed,  being  void,  conferred  no 
title  on  him,  and  his  vendee  has  no  shadow  of  title  which 
the  law  can  see.  To  affect  a  second  purchaser  with  a  first 
purchaser's  right,  that  first  purchaser  must  have  a  right 
known  to  the  law,  valid  and  enforceable,  not  one  void,  un- 
known to  the  law,  and  outside  of  its  recognition.  How  can 
the  law  notice  what  does  not  exist,  —  a  mere  nonentity? 
Some  right  may  exist  in  foro  conscientiss,  but  the  forum  legis 
knows  it  not.  The  statute  is  intended  to  protect  the  woman, 
to  enable  her  to  retain  her  estate,  unless  she  convey  it  in  the 
mode  by  it  prescribed;  but  what  good  would  her  estate  do 
her,  if  she  could  not  after  such  void  deed  sell  it?  Under 
this  argument,  she  could  not  sell  it,  for  whoso  would  buy 
it  would  be  affected  with  a  trust  for  the  first  vendee.  This 
would  defeat  the  statute.  The  statute  would  thus,  in  one 
breath,  say  to  her.  You  shall  not  convey,  unless  you  convey 
in  a  certain  mode;  and  in  the  next,  As  you  have  conveyed, 
though  not  in  the  mode  prescribed,  you  shall  never  hereafter 
sell  to  another.     This  would  be  a  gross  inconsistency. 

In  the  case  of  a  married  woman's  void  conveyance  (Mattox 
v.  HightsJme,  39  Ind.  95),  it  was  held  that  "  a  right  in  equity 
cannot  grow  out  of  an  illegal  and  void  transaction."  Mustard 
V.  Wohlford,  15  Gratt.  329,  76  Am.  Bed.  209,  was  a  case  where 
an  infant  sold  land  by  title  bond  to  Mustard,  and  later,  when 
of  age,  sold  the  same  land  by  title  bond  to  Wohlford  with 
notice  of  the  sale  to  Mustard,  and  later  conveyed  it  to  Mus- 
tard pursuant  to  his  sale  to  him.  Mustard  having  notice  of 
the  sale  to  Wohlford.  Wohlford  sued  Mustard  and  the 
vendor  to  cancel  Mustard's  deed  and  get  title  to  himself, 
and  succeeded.  The  court  held  that  if  an  infant  convey 
land,  he  may  convey  to  another  when  of  age,  and  his  deed 
will  avoid  the  first  conveyance;  and  that  the  disaffirmance 
of  the  first  sale  by  the  second  sale,  after  the  infant  has  be- 
come adult,   rendered  the    first  sale  void,  and  extinguishes 

any  interest  in  law  or  equity  which  the  first  purchaser  may 
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h'ave  acquired  under  it,  and  entitles  the  vendor  or  second 
purchaser  in  his  name  to  recover  possession  of  the  land  at 
law,  and  hold  it  free  from  any  equity  of  the  first  purchaser. 

That  case  logically,  by  analogy,  rules  this  case.  An  infant's 
conveyance  is  not  void,  but  voidable,  whereas  a  married 
woman's  deed  without  proper  certificate  is  void  at  the  start. 
If  a  man  may  purchase  the  infant's  land  after  he  becomes  of 
age,  with  notice  of  a  prior  sale  to  another  during  infancy, 
vesting  the  first  purchaser  with  title  until  avoided,  and  the 
second  purchaser  takes  a  better  title  than  the  first,  and  can 
call  on  equity  to  enforce  his  right  by  taking  from  the  first 
purchaser  his  legal  title  acquired  after  the  infant  obtained 
his  majority,  pursuant  to  his  sale  in  infancy,  why  cannot 
much  more  a  second  purchaser  from  a  married  woman  ac- 
quire a  better  title  than  one  who  took  from  her  a  deed  not 
voidable,  but  void  at  the  instant  of  its  execution?  As  Judge 
Agnew  said  in  Glidden  v.  Strupler,  52  Pa.  St.  402,  in  speaking 
of  a  married  woman's  void  deed:  "  Equity  cannot  breathe  life 
into  a  legal  nonentity."  1  Story's  Eq.  Jur.,  sec.  177,  says  of 
married  women's  void  acts:  "  Equity  must  follow  the  law,  be 
the  consideration  ever  so  meritorious."  Such  void  deed  can- 
not be  void  in  a  court  of  law  and  valid  in  a  court  of  equity, 
for  the  statute  binds  both.  "What  immunity  or  protection 
would  a  woman  have  from  her  incapacity  to  alienate  her 
property,  if  it  could  be  removed  by  changing  the  form  of 
action  from  law  to  equity?"  asks  Judge  Agnew  in  Glidden  v. 
Strupler,  cited  above.  And  so  the  plaintiff's  appeal  to  a  court 
of  equity  from  a  court  of  law  must  be  vain;  for  the  iron  rule 
of  the  statute  in  question  binds  both  courts  with  its  imperious 
power. 

Another  point  is  made  by  the  able  counsel  of  the  plaintiff, 
based  on  the  idea  of  estoppel;  the  argument  being,  that  as 
she  received  the  monej'  under  the  sale  to  Huntington  and 
used  it,  and  some  of  it  was  paid  for  a  farm  in  her  husband's 
name,  which  she  followed  up  by  suit  and  secured  and  now 
enjoys,  she  cannot  repudiate  her  conveyance  to  Huntington. 

The  statute  was  meant  for  her  protection.  Were  she  her- 
self suing  for  her  land,  would  any  one  question  her  riglit  to 
recover?  To  forbid  her  would  be  a  virtual  repeal  of  the 
statute  by  the  court.  Had  she  sealed  and  delivered  the  deed 
and  received  the  money,  and  there  were  no  appearance  of  a 
certificate  of  acknowledgment,  could  she  not  recover  it?  To 
forbid  her  would  deny  her  the  protection  the  common  law 
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and  statute  afford  her.  What  is  the  difference  between  the 
two  cases?  This  estoppel  is  based  solely  on  or  arises  solely 
from  the  void  deed,  and  is  to  bar  a  married  woman.  Herman 
on  Estoppel,  sec.  1099,  says:  "When  an  agreement  is  void 
for  infancy  or  coverture,  an  estoppel  founded  solely  on  it  must 
be  equally  void.  The  law  throws  its  protection  around  in- 
fants and  fevies  covert,  and  they  cannot  be  made  liable  to  a 
contract  by  their  own  representations."  The  supreme  court 
of  Indiana,  in  Mattox  v.  Hightshue,  39  Ind.  95,  concerning  a 
married  woman's  void  deed,  says:  "A  party  can  never  be  es- 
topped by  an  act  that  is  illegal  and  void."  In  Glidden  v. 
Strupler,  cited  above,  Judge  Agnew  says:  "  The  next  point  is 
that  of  estoppel.  If  through  the  administration  of  equity  we 
can  produce  a  result  which  the  law  denies  ah  initio  on 
grounds  of  public  policy,  then  estoppel  or  compensation,  its 
equitable  equivalent,  does  what  the  law  and  policy  have  for- 
bidden. But  we  have  seen  that  in  such  a  case  equity  does 
not  overturn  but  follows  the  law."  If  Mrs.  Pennybaoker 
would  not  herself  be  estopped,  neither  would  Laidley.  In 
purchasing  he  did  no  wrong  in  the  eye  of  the  law.  He  but 
purchased  from  her  an  estate,  which  it  was  lawful  for  her  to 
convey,  and  stands  in  her  shoes  invested  with  all  her  rights: 
Rogers  v.  Higgins,  48  111.  211. 

Again,  it  is  said  that  in  the  suit  of  Pennybacker  against 
her  husband  and  others,  wherein  she  referred  to  the  deed  to 
Huntington,  and  claimed  the  money  as  her  separate  estate, 
and  sought  its  proceeds,  and  by  her  reference  in  her  deed  to 
Parsons  to  the  deed  to  Huntington,  she  recognizes  that  deed, 
and  ratifies  it.  So  it  was  contended  in  Leftwich  v.  Neal,  7 
W.  Va.  569,  that  letters  of  the  marrifed  woman  and  other 
evidence  tending  to  show  that  she  admitted  the  validity  of 
the  deed,  should  be  considered.  Judge  Paull  said:  "We 
think  the  testimony  wholly  inadmissible  for  the  purpose." 
He  cited  Elliott  v.  Peirsol,  1  Pet.  328,  quoting  from  that  case 
the  following  language:  "  What  the  law  requires  to  be  done 
and  appear  of  record  can  only  be  done  and  made  to  appear 
by  the  record  itself."  He  quoted  from  Barnett  v.  Shnckleford, 
6  J.  J.  Marsh.  532,  22  Am.  Dec.  100:  "  Parol  evidence  is  not 
BulFicient;  it  can  only  be  proved  by  the  record.  If  parol  evi- 
dence should  be  admitted  to  establish  it,  then  an  acknowledg- 
ment by  a  feme  covert  before  witnesses  in  pais  ....  would  be 
as  good  as  an  acknowlf^dfrment  before  the  officer  designated  by 
law,  and  making  up  a  record  thereof  in  the  manner  prescribed 
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and  thus  the  guarded  provisions  of  our  statutes  might  be  sub- 
stituted by  a  new  branch  of  equity  jurisdiction."  In  Glid' 
den  V.  Struplery  52  Pa.  St.  402,  it  is  held:  "The  contract  of  a 
married  woman  being  void,  it  cannot  be  ratified  unless  by 
deed  in  the  mode  described  by  the  statute." 

The  claim  of  plaintiff  to  compel  Laidley  by  a  charge  on 
the  land  to  repay  the  eleven  thousand  dollars  purchase-money 
paid  by  Huntington  cannot  be  sustained.  Laidley  was  not  a 
party  to  the  deed  from  the  Pennybackers  to  Huntington,  and 
the  claim  is  purely  a  personal  demand,  and  only  against  the 
husband  of  Mrs.  Pennybacker;  and  as  Huntington's  deed 
was  void,  and  he  thereby  acquired  no  interest  in  or  concern- 
ing the  land,  his  payment  does  not  attach  to  the  land,  or  fol- 
low it  into  Laidley's  hands:  Mustard  v.  Wohlford,  15  Gratt. 
329;  76  Am.  Dec.  209.  Even  if  the  deed  were  valid,  the  cove- 
nant of  warranty  would  not  avail  against  Mrs.  Pennybacker, 
as  by  the  Code  of  1887  (c.  373,  sec.  6)  such  a  covenant  binds 
the  woman  no  further  than  to  pass  her  land.  It  could  not 
charge  the  land,  for  that  would  measurably  defeat  the  object 
of  the  law,  declaring  her  deed  not  conforming  to  the  statute 
void,  and  yet  encumbering  it  with  the  purchase-money.  She 
could  not  by  deed  of  trust  charge  it  without  privy  examina- 
tion; yet  under  this  theory  she  can  indirectly  encumber  it  to 
its  full  value  by  charging  it  with  the  purchase-money  received 
under  a  void  sale.  Out  of  an  act  utterly  void  equity  is  to 
give  birth  to  a  lien  which  will  sweep  away  her  land,  and  thus 
indirectly  do  just  what  the  act  meant  should  not  be  done. 

In  Scott  v.  Battle,  85  N.  C.  185,  39  Am.  Rep.  694,  it  was 
held  that  the  married  woman's  conveyance  was  a  nullity,  and 
the  vendee  had  no  lien  on  the  land  for  purchase-money,  and 
no  right  of  action  against  the  woman  personally.  The  court, 
after  showing  why  the  deed  was  void  by  reason  of  the  acknowl- 
edgment not  conforming  to  the  act,  added:  "It  would  seem 
that  the  same  reasoning  must  be  a  full  answer  to  the  defend- 
ant's demand  ....  for  the  restoration  of  the  purchase-money. 
....  In  no  case  will  the  law  imply  a  promise  on  her  part^ 
and  every  one  who  deals  with  her  is  held  to  do  so  with  a 
knowledge  of  her  disability." 

As  to  the  claim  of  adversary  possession  under  the  statute 
of  limitations,  this  court  held  that  the  deed  from  Penny- 
backer  and  wife  to  Huntington,  having  been  made  prior  to 
the  enactment  of  the  Code  of  1868,  containing  section  3  of 
chapter  66,  did  not  confer  on  Mrs.  Pennybacker  a  separate 
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«state,  but  conferred  on  her  husband  a  freehold  estate,  which 
would  continue  during  the  joint  lives  of  husband  and  wife, 
•with  remainder  to  her,  Huntington  by  the  deed  to  him  be- 
came vested  with  the  freehold  life  estate  of  the  husband  of 
Mrs.  Pennybacker,  and  he  and  his  vendees  had  right  to  pos- 
session as  long  as  her  husband  lived,  and  she  or  Laidley  had 
no  right  to  that  possession  until  his  death,  which  occurred 
May  5,  1881,  Thus  her  right  of  action  did  not  accrue  until 
then,  and  the  ejectment  was  brought  the  28th  of  March,  1882. 
The  action  is  not  barred:  Boiling  v.  Teel,  76  Va.  487;  Wood 
on  Limitations,  527,  528;  1  Rob.  Pr.  508-510;  Tyler  on  Eject- 
ment, 923,  946;  3  Washburn  on  Real  Property,  132,  133; 
Ball  V.  Johnson,  8  Gratt.  285;  Merrit  v.  Smithy  6  Leigh,  493. 

The  case  of  Shivers  v.  Simmons,  54  Miss.  520,  28  Am.  Rep. 
372,  is  greatly  relied  on  by  the  appellant.  The  syllabtu  is: 
**  A  married  woman  who  on  exchanging  lands  received  a  per- 
fect deed,  but  gave  one  the  certificate  of  acknowledgment  to 
which  was  fatally  defective,  is  estopped,  when  nine  years 
thereafter  the  defect  is  discovered,  to  assert  her  title,  if  she 
has  sold  the  lands  received,  and  with  the  proceeds  purchased 
others."  This  was  a  case  of  exchange,  it  may  be  noted. 
The  judge  delivering  the  opinion  says:  "  We  do  not  say  that 
a  mere  reception  of  the  purchase-money  would  estop  her, 
where  she  had  attempted  to  convey  by  an  invalid  deed, 
though  it  seems  difficult  to  see  how  the  purchaser's  title  is 
void  in  the  one  case  and  not  in  the  other.  It  is  true,  on  the 
other  hand,  that  a  man  who  has  made  a  conveyance  wholly 
inoperative  under  the  statute  of  frauds  will  not  always  be 
estopped  by  a  reception  of  the  purchase-money,  and  that  the 
remedy  of  the  vendee  ordinarily  is  by  an  action  for  its  recovery. 
But  that  is  not  the  case  before  us.  Mrs.  Shivers  bargained 
for  an  exchange  of  lands  with  the  appellee,"  So,  according  to 
that  court,  that  case  is  not  exactly  in  point  here. 

The  case  of  Warner  v.  Sickles,  Wright,  81,  is  also  urged  by 
the  appellant,  wherein  there  was  a  sale  of  land  by  a  married 
woman,  who  afterwards  conveyed  it  to  a  third  person  with 
notice  of  the  first  sale,  and  the  second  purchaser  was  held  to 
hold  for  the  first  purchaser,  and  was  decreed  to  convey  to 
him.  The  court  thought  the  title  bond  of  the  feme  void,  and 
that  it  could  not  be  enforced  against  her  or  her  heirs,  yet  said 
she  had  no  interest  to  protect,  but  had  conveyed  to  a  third 
person,  and  for  that  reason  held  that  third  person  a  trustee. 
How  the  instrument  could  be  utterly  void  as  to  the  feme  and 


806       Kanawha  Valley  Bank  v.  Atkinson.     [W.  Virginia, 

her  heirs,  and  not  enforceable  against  them,  and  yet  valid 
against  one  who  purchased  from  her  by  proper  deed,  and 
became  vested  with  her  estate,  I  cannot  see.  The  conclusion 
seems  illogical. 

We  do  not  think  these  cases  propound  the  law  correctly, 
and  we  cannot  follow  them. 

As  to  the  charge  that  Laidley  obtained  his  deed  by  mis- 
representation and  fraud,  and  for  inadequate  price,  we  express 
no  opinion,  for  the  Central  Land  Company,  having  no  interest 
in  the  estate,  by  reason  of  the  void  deed,  cannot  avail  itself  of 
such  misrepresentation,  fraud,  and  inadequacy,  if  that  allega- 
tion were  ever  so  well  sustained. 

The  decree  of  the  circuit  court  of  Summers  County  is  af- 
firmed, with  costs  to  appellee. 


Deed  of  Married  Woman  —  Defeotivk  AcKNOWLEoaMENT.  —  A  mar- 
ried woman  can  only  pass  her  property  in  the  statutory  mode;  therefore  the 
burden  is  on  the  party  claiming  under  a  deed  from  a  married  woman  to 
prove  that  it  was  correctly  acknowledged:  Logan  v.  Oardner,  136  Pa.  St.  588; 
20  Am.  St.  Kep.  939,  and  note.  A  married  woman's  deed  without  the  pre- 
scribed acknowledgment  conveys  no  title:  Hayden  v.  Moffatt,  74  Tex.  647; 
15  Am.  St.  Rep.  866,  and  note;  Martin  v.  Dvoelly,  6  Wend.  9;  21  Am.  Dec. 
245,  and  note. 

Deed  of  Married  Woman  —  Defective  Acknowledgment — Estop- 
pel. —  A  married  woman  who  becomes  a  discovert  may  be  estopped  by  her 
acts,  the  same  as  other  persons:  Logan  v.  Oardner,  136  Pa.  St,  588;  20  Am. 
St.  Rep.  939,  and  note.  The  doctrine  of  estoppel  applies  to  married  women 
as  to  all  acts  performed  by  them:  Crenshaw  v.  Julian,  26  S.  C.  283;  4  Am. 
St,  Rep.  719,  and  note. 


Kanawha  Yalley  Bank  v.  Atkinson. 

[32  West  Virginia,  203.] 

Peaudulent  Conveyances  between  Husband  and  Wife  —  Evidence,  — 
As  against  the  creditors  of  a  husband,  the  law  will  not,  from  the  mere 
delivery  by  the  wife  of  her  money  to  her  husband,  or  from  the  permitted 
receipt  by  him  of  her  separate  income,  imply  a  promise  by  him  to  repay 
her,  but  will  exact  a  promise,  expressed  in  terms,  or  implied  from  cir- 
cumstances clearly  proving  that  they  dealt  with  each  other  as  debtor 
and  creditor. 

Fkaudclent  Conveyances  from  Husband  to  Wife.  — Where  a  wife  know- 
ingly permits  her  husband  to  mingle  her  money  and  the  proceeds  of  her 
separate  estate  with  his  own,  and  to  use  it  in  his  business  for  years, 
without  requiring  any  note  therefor  from  him,  or  keeping  or  having 
kept  any  account  thereof,  and  after  the  lapse  of  the  period  of  limita- 
tion from  the  time  that  the  money  was  thus  received,  the  insolvent  hus- 
band purchases  land  in  the  name  of  the  wife,  claimed  by  them  to  have 
been  paid  for  with  the  money  thus  received,  and  they  afterwards  give  a 
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joint  deed  of  trust  thereto  to  secure  the  debt  of  the  husband,  the  land 
80  purchased  is  subject  to  a  judgment  rendered  prior  to  the  purchase 
in  favor  of  the  husband's  creditor,  after  the  satisfaction  of  the  trust 
deed. 

/.  F.  Brown,  for  the  appellant. 

•  W.  J.  W.  Cowden,  for  the  appellees. 

Brannon,  J.  On  the  20th  of  November,  1^74,  the  Kanawha 
Valley  Bank  recovered  a  judgment  in  the  circuit  court  of 
Kanawha  County  against  Charles  T.  Duling,  Herman  L.  Geb- 
hart,  and  George  W.  Atkinson,  for  $861.92,  and  on  the  Slst 
of  March,  1885,  it  brought  a  suit  in  equity  in  the  circuit  court 
of  Ohio  County  against  Ellen  Atkinson  and  others,  alleging 
in  its  bill  the  recovery  of  this  judgment  and  its  non-payment, 
and  that  on  the  2d  of  January,  1882,  the  United  States  Build- 
ing, Land,  and  Loan  Association  of  Wheeling  conveyed  to 
Ellen  Atkinson  a  lot  of  land  on  Twelfth  Street,  in  the  city  of 
Wheeling,  for  the  consideration  of  three  thousand  three  hun- 
dred dollars,  and  that  said  consideration  was  paid  by  George 
W.  Atkinson,  her  husband,  out  of  his  own  funds;  that  he  pur- 
chased it  from  the  association,  and  that  Ellen  Atkinson  paid 
no  part  of  it,  and  that  George  W.  Atkinson  was  largely  in- 
debted at  the  time,  and  used  the  name  of  his  wife,  and  had 
the  lot  conveyed  to  her,  to  delay,  hinder,  and  defraud  his 
creditors;  that  said  Atkinson,  on  January  17,  1885,  borrowed 
from  the  Commercial  Bank  fifteen  hundred  dollars,  and  se- 
cured it  by  a  deed  of  trust  on  said  lot,  executed  by  his  wife 
and  himself;  and  alleged  that  he  was  insolvent.  The  bill 
prayed  that  said  lot  be  decreed  to  sale  for  said  debt  of  plain- 
tiff, and  that  the  deed  to  Mrs.  Atkinson  be  held  void  as  to 
said  bank. 

Ellen  Atkinson  answered,  admitting  the  debt  of  plain, 
tiff,  her  husband's  insolvency,  and  the  deed  of  trust  to  the 
Commercial  Bank  for  money  borrowed  by  her  husband,  but 
denying  that  the  consideration  of  the  conveyance  to  her  of 
said  lot  was  paid  by  her  husband,  or  that  he  purchased,  or 
that  he  used  her  name  in  the  conveyance  to  defraud  his  cred- 
itors, or  that  she  never  paid  any  consideration  deemed  valu- 
able for  the  lot.  She  averred  that  she  married  on  the  8th  of 
December,  1868,  and  when  she  married,  she  and  her  sister 
owned  a  lot  in  Charleston,  vested  in  a  brother,  as  trustee,  and 
she  having  bought  her  sister's  share,  it  was  conveyed  to  her 
the  2l8t  of  March,  1870;  that  on  the  8th  of  February,  1871, 
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Bessie  Eagan,  her  sister,  purchased  a  lot  in  Charleston,  and 
on  the  10th  of  March,  1871,  she,  Ellen  Atkinson,  and  Bessie 
Eagan  traded  properties,  and  said  Ellen  received  in  the  ex- 
change a  property  in  Charleston  called  the  Moore  property; 
that  on  the  1st  of  November,  1872,  she,  her  husband  joining 
in  the  deed,  conveyed  to  Smith  and  Gilligan  a  portion  of  said 
lot  for  four  thousand  dollars,  and  on  the  15th  of  August,  1874, 
conveyed  the  balance  to  A,  C.  Fellars  for  five  hundred  dol- 
lars; that  with  part  of  the  money  received  from  said  two 
pieces  of  property  she  purchased  from  the  Methodist  Episco- 
pal Church  the  parsonage  property  in  Charleston,  paying  for 
it  two  thousand  dollars  cash;  this  last-mentioned  property, 
on  February  1,  1883,  she  and  her  husband  conveyed  to  J.  D. 
Pubbs  for  fifteen  hundred  dollars;  that  it  was  from  these 
transactions  with  the  money  she  received  from  the  sales  of 
her  separate  estate  the  purchase-money  was  paid  to  the  said 
association  for  said  lot  in  Wheeling.  She  denied  all  allega- 
tions of  fraud. 

George  W.  Atkinson  answered,  admitting  the  indebtedness 
and  his  inability  to  pay  his  debts.  He  alleged  that  it  was 
not  true  that  the  consideration  for  the  Wheeling  property  was 
paid  by  him,  or  that  he  used  the  name  of  his  wife  in  its  pur- 
chase to  defraud  his  creditors,  and  averred  that  the  consid- 
eration for  the  property  was  paid  wholly  with  money  belonging 
to  his  wife;  that  when  he  married  her  she  owned  real  estate 
in  Charleston  which  was  exch^ged  for  other  real  estate, 
from  the  sale  of  which  $4,750  was  realized,  and  said  Wheel- 
ing property  paid  for  out  of  it.  He  admitted  that  the  deed 
of  trust  to  the  Commercial  Bank  was  for  a  loan  to  him.  Dep- 
ositions were  taken.  On  the  hearing,  plaintiff's  bill  was  dis- 
missed, and  it  appealed  here. 

It  is  clear  from  the  evidence  of  George  W.  Atkinson  and 
Mrs.  Atkinson  that  the  proceeds  of  the  sale  of  her  Moore 
property  went  into  his  hands  and  with  her  knowledge;  that 
he  gave  her  no  note  for  it  nor  any  memorandum  touching 
it.  She  declined  to  receive  a  note  for  it,  as  he  definitely 
states.  No  written  account  of  moneys  proceeding  from  her 
property,  though  there  were  several  transactions,  or  of  rents 
arising  from  it,  was  kept  by  either  of  them.  He  made  no  de- 
posit in  bank  or  elsewhere  to  her  credit,  or  to  himself  as  her 
trustee  or  agent  in  any  manner  designating  it  as  a  special 
fund  distinct  from  his  own  money.  Other  moneys  he  cer- 
tainly had  during  the  years  covered  by  the  transactions  per- 
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tinent  to  this  case,  for  he  was  holding  lucrative  offices  under 
the  United  States  government,  —  postmaster  at  Charleston, 
collector  of  internal  revenue,  and  United  States  marshal,  — 
and  he  had  a  bank  account,  as  he  speaks  of  drawing  checks 
on  bank.  Moreover,  it  cannot  be  said  that  the  money  arising 
from  the  sale  of  her  property  or  its  rents  went  to  acquire  the 
Wheeling  property  rather  than  any  of  his  own  proper  money 
derived  from  other  sources,  for  he  mingled  it  with  his  and 
used  it  for  years  in  his  business.  His  own  deposition  shows 
this. 

He  said:  "The  three  thousand  three  hundred  dollars  was 
paid  by  me  as  agent  for  my  wife  out  of  her  funds,  which  I  held 
in  trust  for  her."  When  asked  how  long  he  had  held  in  trust 
funds  of  his  wife,  he  answered:  "From  the  time  it  came  to 
my  hands  from  the  sale  of  the  Charleston  property  until  it 
was  paid  over  for  the  Wheeling  property."  Being  asked  as  to 
the  character  of  the  trust,  he  answered:  "It  was  a  positive 
understanding  between  us  that  the  money  was  hers;  that  it 
should  not  be  taken  from  her,  but  be  forthcoming  when  her 
needs  required  it.  I  offered  to  give  her  notes,  but  she  de- 
clined to  receive  them,  for  the  reason  that  she  knew  that  I 
would  not  defraud  her  out  of  it,  and  the  further  reason  that 
neither  of  us  considered  it  necessary,  in  a  legal  point  of  view, 
to  pass  notes  between  us."  He  further  said:  "  It  was  a  verbal 
contract.  It  was  at  various  times,  and,  as  I  have  stated  above, 
no  notes  were  given.  The  only  evidence  of  the  contract  was 
the  verbal  acceptance  of  it.  It  was  a  verbal  contract  between 
man  and  wife,  which  should  be  held  sacred,  and  I  have  ever 
regarded  it  such."  Asked  to  state  definitely  the  time  when 
he  received  $4,750,  which  he  admitted  ^having  received  from 
her  property,  he  answered:  "I  cannot.  I  have  no  means  of 
arriving  at  the  exact  date."  When  asked  to  state  what  he 
did  with  the  money  immediately  on  its  receipt,  he  says:  "I 
cannot  for  the  life  of  me  answer  that  question."  He  stated, 
also,  that  the  money  was  received  at  different  times,  and  he 
could  not  say  definitely  the  disposition  he  made  of  the  money 
at  the  time;  and  that  two  thousand  dollars  of  it  was  paid  on 
the  Methodist  Episcopal  Church  lot  in  Charleston,  and  some 
of  it  was  on  the  purchase  of  the  lot  in  Wheeling. 

He  was  asked  to  state,  outside  of  the  two  thousand  dollars 
paid  the  Methodist  Episcopal  Church,  what  disposition  was 
made  of  any  part  of  the  $4,750,  —  where  it  was,  or  how  it  was 
used  up  to  the  time  of  the  purchase  of  the  Wheeling  lot,  —  and 
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he  replied:  "I  cannot  definitely  furnish  you  the  desired  in- 
formation. I  held  it  in  my  possession  and  may  have  used  it 
temporarily  in  some  of  my  business  undertakings,  but  it  was 
always  understood  that  it  should  be  forthcoming,  or  its  equiva- 
lent, when  needed  by  my  wife."  He  further  stated  that  he 
held  the  money  in  trust  and  paid  the  same  to  her  creditors 
*'out  of  my  own  resources,"  either  growing  out  of  the  funds  I 
held  for  her  and  may  have  used  in  my  own  affairs,  or  out  of 
my  earnings  in  my  business  undertakings."  He  was  asked: 
"  Can  you  not  state  more  definitely  the  immediate  sources 
from  which  you  got  the  money  you  paid  for  the  property  on 
Twelfth  Street,  in  Wheeling?"  He  answered:  "I  cannot." 
He  further  stated:  "It  may  be  that  I  borrowed  temporarily 
from  A.  F.  Gibbons  funds  to  help  make  up  a  sufficient  sum 
to  pay  one  or  more  of  the  notes  of  my  wife  due  for  the  pur- 
chase-money of  the  property  mentioned  in  the  bill.  I  have 
stated  over  and  over  again  that  I  had  received  from  my  wife 
in  trust  for  her,  and  as  her  agent,  a  sum  or  sums  of  money 
greater  than  the  amount  paid  by  her  in  the  purchase  of  the 
property  mentioned  in  the  bill,  and  that  the  money  so  received 
from  her  was  held  by  me  in  trust  for  her,  and  frequently  used 
by  me  in  my  personal  transactions,  but  when  the  money  was 
required  by  her  it  was  always  forthcoming." 

He  was  asked:  "  Was  the  money  held  by  you  in  trust  for 
your  wife  so  held  or  placed  that  you  could  distinguish  it 
from  your  own  money?  "  and  answered:  "  It  was  not  in  the 
general  handling  of  it,  but  at  all  times  I  kept  a  careful  ac- 
count of  the  same,  so  that  I  could  at  any  time  answer  the 
question  as  to  how  much  of  her  funds  I  had  in  my  posses- 
sion." When  asked  when  and  how  the  account  was  kept, 
and  where  it  was  then,  he  answered:  "The  transactions  in- 
volved only  real  estate,  and  when  a  piece  of  property  was 
sold,  the  amount,  of  course,  was  known  to  both.  It  was  there- 
fore a  very  easy  matter  to  keep  track  of  the  amounts  without 
keeping  a  written  record.  I  do  not  remember  whether  either 
of  us  ever  made  any  entry  of  these  transactions  in  writing. 
There  never  was  a  time,  however,  when  it  was  not  known  to 
both  of  us  the  exact  amount  I  held  for  her."  He  then  stated 
he  owed  her  a  balance  of  $350,  exclusive  of  interest. 

He  was  then  asked  to  state  the  receipts  and  disbursements, 
and  replied:  "I  received  $4,750  from  the  sale  of  the  Capitol 
Street  property.  I  paid  $2,000  for  the  Methodist  Episcopal 
Church  parsonage.     This  left  a  balance  in  my  hands  to  her 


Feb.  1889.]     Kanawha  Valley  Bank  v.  Atkinson.  811 

credit  of  $2,750.  I  received  from  the  sale  of  the  parsonage 
property  $1,500.  This  would  make  $4,250  of  her  money 
which  I  held  in  trust.  I  paid  for  her  on  the  property  men- 
tioned in  the  bill  $3,300.  This  would  leave  a  balance  due 
her  of  $950.  Deducting  from  this  the  amount  paid  by  her  on 
the  Mountain  Lake  property,  $500,  would  leave  a  balance  to 
her  credit  of  $450.  You  will  see  from  my  last  answer  I  made 
a  clerical  error  of  $100  when  I  said  $350." 

He  was  then  asked  if  the  above  moneys  constituted  all  that 
he  held  in  trust  for  liis  wife,  and  he  answered:  "  I  presume  it 
does  not,  although  I  cannot  now  think  of  any  sum."  His 
wife  stated  that  he  collected  rents.  He  further  stated  that 
his  wife  did  not  directly  exercise  direction  or  control  as  to 
any  property  held  in  trust  for  her,  but  always  felt  that  her 
funds  would  be  forthcoming  ''at  her  call,  should  I  live,  with- 
out any  note  or  bond,  and  if  I  should  die,  I  carry  enough  life 
insurance  to  make  her  comfortable."  When  asked  where  he 
got  the  five-hundred-dollar  cash  payment  on  the  Wheeling 
lot,  he  answered:  "  I  cannot  answer  that  question,  as  I  do  not 
remember."  When  asked  where  he  got  the  money  to  pay  the 
second  five-hundred-dollar  payment,  he  answered:  "I  cannot 
answer  that  definitely,  as  I  kept  no  separate  accounts  from 
whom  I  received  funds  due  me  from  persons  with  whom  I 
had  business  transactions."  He  made  the  same  answer  as 
to  the  third  five-hundred-dollar  payment.  When  asked  by 
whom  a  further  five-hundred-dollar  payment  was  made,  he 
answered:  "My  recollection  is,  I  paid  it  as  the  agent  of  my 
wife."  These  quotations  furnish,  substantially,  the  case  as 
put  by  the  defendant  G.  W.  Atkinson.  The  defense  rested  on 
the  evidence  of  G.  W.  Atkinson  and  wife. 

It  cannot  be  said  that  the  specifi6  money  from  her  prop- 
erty was  paid  on  the  purchase  of  the  Wheeling  property.  It 
came  from  his  general  funds.  He  denominates  it  a  "  trust." 
He  may  honestly  so  regard  it,  but  to  merely  denominate  it  a 
"trust"  does  not  make  it  a  trust,  unless  the  facts  in  law  make 
it  one.  A  trust  must  have  a  definite,  certain  subject-matter: 
Hill  on  Trustees,  44.  The  trust  will  not  be  executed,  unless 
the  precise  nature  can  be  ascertained.  It  must  have  a  spe- 
cific, certain  object,  if  express:  1  Perry  on  Trusts,  sec.  83.  Mrs. 
Atkinson  says:  "At  my  own  request  my  husband  took  charge 
of  my  money  to  keep  it  for  me.  I  knew  he  would  be  a  much 
safer  person  to  have  care  for  it  than  I.  I  don't  know  any- 
thing about  how  it  was  used.     He  had  it  for  me.     He  pledged 
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himself,  that  at  any  time  I  wanted  it  to  invest  in  a  home, 
it  would  be  forthcoming.  He  pledged  hiniself  solemnly  to 
that."  But  viewed  in  the  most  favorable  light,  is  this  any- 
thing but  a  loan  from  her, — a  deposit  for  safe-keeping  until 
called  for?  He  was  not  charged  with  selecting  and  buying 
a  home.  No  specific  instruction  of  that  kind  was  given  him 
hy  her,  nor  any  undertaking  on  his  part  to  do  so,  even  ac- 
■cording  to  her  evidence.  He  was  not  a  trustee  to  invest  the 
fund.  But  when  the  question  was  propounded  to  him:  "What 
was  the  character  of  the  trust  on  which  you  held  the  money?" 
his  answer  was:  "  It  was  a  positive  understanding  between  us, 
that  the  money  was  hers,  that  it  should  not  be  taken  from 
her,  and  that  it  should  be  forthcoming  when  her  needs  re- 
quired it."  He  specifies  no  particular  trust  of  legal  outline 
or  certainty  with  a  specific  object  in  view,  and  he  does  not 
say  with  Mrs.  Atkinson  that  he  pledged  himself  to  have  the 
money  when  she  should  want  a  home.  The  most  that  can 
he  said  of  it  is,  that  George  W.  Atkinson  was  a  mere  holder  or 
loanee  of  this  money. 

And  here  it  is  proper  to  say  that  the  contention  that  a 
trust  existed  is  not  set  up  in  either  of  the  answers  of  George 
W.  and  Ellen  Atkinson;  the  position  taken  by  way  of  de- 
fense in  them  being,  that  the  Wheeling  property  was  paid  for, 
not  by  George  W.  Atkinson,  but  by  the  proceeds  of  the  sale 
of  her  separate  estate,  and  neither  answer  alleges  that  the 
money  therefrom  went  into  the  husband's  hands  by  way  of 
trust  for  any  purpose.  This  defense  is  first  found  in  the 
liepositions;  but  the  depositions  cannot  be  read  to  support  a 
trust  not  set  up  in  the  answer,  for  the  rule  of  pleading  is, 
that  the  allegata  et  probata  must  both  exist  and  correspond, 
and  the  probata  can  perform  no  function  unless  preceded  by 
allegata.  Matters  not  charged  in  the  bill  or  averred  in  the 
answer  cannot  be  considered  on  the  hearing:  Hunter^s  EzWs 
V.  Hunter,  10  W.  Va.  321.  Could  it  be  regarded  a  trust  for 
the  purchase  with  her  particular  fund  of  the  Wheeling  lot, 
the  case  would  have  more  strength,  especially  as  to  limita- 
tion.    Can  we  uphold  it  as  a  loan? 

Wells  on  Married  Women,  p.  371,  sec.  370,  on  the  author- 
ity of  Schaffner  v.  Renter,  37  Barb.  49,  and  Savage  v.  O^Neil, 
44  N.  Y.  298,  says:  "As  to  loans  between  them,  it  has  been 
held  that  where  a  conveyance  made  by  a  husband  to  a  wife 
is  only  a  fair  equivalent  for  money  borrowed  of  her,  and  is 
free  from  actual  fraud,  although  executed  after  the  debt  has 
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been  incurred  by  him,  it  is  supported  by  the  antecedent 
equitable  obligation  to  pay  it,  and  in  legal  effect  relates 
back  to  the  time  of  the  loan,  so  as,  of  course,  to  cut  out  any 
intervening  creditor  of  the  husband.  Being  equitably  bound 
to  pay,  he  may  do  so  voluntarily,  either  in  money  or  other 
property;  and  if  a  creditor  undertakes  to  impeach  it,  the 
burden  is  on  him  to  show  mala  fides, — that  is,  where  a  loan 
or  the  indebtedness  of  the  husband  to  the  wife  is  prima  facie 
established;  for  where  a  wife  claims  a  debt  due  her,  she 
must,  like  any  other  person,  show  it  in  some  way."  And  Id 
French  v.  Motley,  63  Me.  326,  it  is  held  that  other  creditors 
of  a  husband  cannot  complain  if  he  prefers  to  discharge  a 
debt  to  her  rather  than  to  them.  So  in  Brookville  Nat.  Bank 
V.  Kimble,  76  Ind.  195,  this  position  is  said  to  be  well  settled 
in  that  state  by  several  cases.  So  in  Steadman  v.  Wilbur,  7 
R.  I.  481. 

To  the  general  proposition,  that  if  a  clearly  valid  subsist- 
ing debt  in  favor  of  a  wife  against  the  husband  were  fully 
proven,  he  might  pay  it  directly,  or  indirectly,  if  he  pre- 
ferred to  do  so,  by  paying  another  for  conveying  property  to 
her  in  discharge  of  said  indebtednes,  I  would  accede.  But 
it  is  to  be  noted  that,  under  the  rule  above  quoted  from 
Wells,  a  loan,  a  distinctive  loan,  as  distinguished  from  a 
gift,  must  be  established.  In  the  Rhode  Island  case,  which 
is  as  liberal  as  any  towards  the  wife  in  this  matter,  it  is 
held:  "The  law  will  not,  from  the  mere  delivery  by  her  of 
her  money  to  him,  or  from  the  permitted  receipt  by  him  of 
her  separate  income,  imply  a  promise  by  him  to  repay  her^ 
but  will  require  more, — either  an  express  promise  or  circum- 
stances to  prove  that  in  such  matter  they  dealt  with  each 
other  as  debtor  and  creditor."  The  chief  justice,  in  deliver- 
ing the  opinion  in  that  case,  says:  "  She  cannot,  when  her 
husband  becomes  insolvent,  convert  into  debts,  as  against 
his  creditors,  former  deliveries  to  him  of  her  money  or  other 
property,  or  permitted  receipts  by  him  of  the  income  or  pro- 
ceeds of  sale  of  her  separate  estate,  which,  at  the  time  of  such 
delivery  or  receipt,  were  intended  by  her  as  gifts,  to  assist 
him  in  his  business,  or  to  pay  their  common  expenses  of 
living;  and  considering  the  relation  between  them,  the  law 
would  not,  merely  from  such  delivery  or  receipt,  imply  a 
promise  on  his  part  to  repay  or  replace,  as  in  cases  not  thus 
related,  but  would  require  more,  either  in  express  promise  or 
circumstances,  to  prove  that  in  these  matters  they  had  dealt 
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with  each  other  as  debtor  and  creditor."    It  was  so  held,  also, 
in  Edelen  v.  Edelen,  11  Md.  415. 

It  would  be  exceedingly  dangerous  to  the  business  world  to 
have  a  loose  principle  in  this  matter,  and  would  open  a  wide 
door  for  the  defeat  of  honest  creditors.  A  husband  and  wife 
embark  on  the  voyage  of  life  together,  expecting  to  meet  the 
waves  together,  devoting  to  the  support  of  themselves  and 
children,  and  to  his  success,  their  common  efforts  and  their 
several  means.  She  is  always  willing,  from  affection  for  her 
husband  and  interest  in  his  success,  to  extend  him  the  help  of 
her  means,  his  business  interests  being  in  a  large  sense  her 
interests,  never  expecting  any  return  of  the  means  she  com- 
mits to  his  hands;  and  if,  after  he  has  had  those  means  em- 
ployed in  his  business  for  years,  mingled  indiscriminately 
with  his,  it  were  permitted  to  her,  when  misfortune  over- 
takes him,  to  raise  up  loans  to  the  prejudice  of  his  creditors, 
and  support  them  by  his  own  and  her  evidence,  after  credi- 
tors had  trusted  him  in  total  ignorance  of  such  loans,  and  he 
were  allowed  to  use  his  means  in  purchasing  real  estate  in 
her  name,  a  wide  road  would  be  opened  for  the  promotion  of 
wrong  against  honest  creditors.  Better  that  there  should  be 
individual  cases  of  hardship  than  that  such  dangers  should 
stand  in  the  way  of  the  business  world.  If  any  one  must  suf- 
fer, better  that  even  the  helpless  woman  suffer  than  honest 
creditors,  whose  means  or  property  were  perhaps  consumed 
in  furnishing  shelter,  food,  and  raiment  to  the  wife  and  her 
children. 

In  this  case  the  husband  had  had  the  proceeds  of  the  sale 
of  the  Moore  property,  except  what  was  invested  in  the  church 
lot,  some  of  it  eight,  some  nine,  some  ten  years  nearly  before 
the  purchase  of  the  Wheeling  lot,  and  his  wife's  right  of  ac- 
tion for  it  as  a  loan  had  become  barred.  In  Crawford  v. 
Carper,  4  W.  Va.  56,  where  a  party  had  given  a  note  to  his 
father-in-law  for  money  and  property  advanced  at  diflFerent 
times,  for  which  no  notes  were  taken  at  the  time  of  the  ad- 
vancement, and  of  which  no  account  was  kept,  and  judgment 
was  confessed  on  the  note,  and  such  note  and  judgment  were 
attacked  by  creditors  for  fraud  and  were  overthrown.  Brown, 
president  of  the  court,  without  passing  on  the  question 
whether  it  was  a  just  debt  or  not,  but  waiving  that  as  un- 
necessary, said:  "These  debts  thus  acknowledged,  and  for 
which  the  note  was  given  and  judgment  confessed,  were  all 
barred  by  the  statute  of  limitations.     And  while  it  was  all 
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very  right,  if  they  were  just  and  real,  that  they  should  be  paid 
as  between  the  parties,  yet  still  the  important  question  re- 
mains, whether,  under  the  circumstances  of  the  case,  it  could 
be  done  so  as  to  intercept  the  other  bona  fide  creditors  whose 
debts  were  not  so  barred.  And  I  am  free  to  say  I  think  it 
could  not,  because  it  comes  clearly  within  the  first  section  of 
chapter  118,  Code  of  1860,  and  is  just  such  a  case  as  it  was 
the  intention  of  the  statute  to  prohibit." 

Here  the  husband  mingled  the  wife's  money  with  his  o^n; 
no  note  was  ever  given  by  him  to  her;  no  account  kept;  and 
he  used  it  in  his  business.  He  collected  some  rents  from  the 
realty,  as  his  wife  says,  and  no  account  is  kept.  This  is  all 
right,  —  as  between  husband  and  wife,  very  natural;  but  it 
does  not  answer  the  rigid  requirements  of  the  law,  when  the 
wife,  after  her  husband's  insolvency,  seeks  to  set  up  indebted- 
ness in  her  favor.  And  again,  the  fact  that  the  wife  in  1885 
united  in  a  deed  of  trust  conveying  the  Wheeling  property  to 
secure  the  large  sum  of  fifteen  hundred  dollars,  purely  a  loan 
by  the  bank  to  her  husband,  tends  to  confirm  the  idea  that  it 
was  substantially  his  property. 

A  line  of  decisions  in  our  state,  made  up  of  many  well-con- 
sidered cases,  goes  far  in  behalf  of  creditors  against  fraudu- 
lent conveyances;  and  there  is  perhaps  no  state  in  the  Union 
whose  decisions  go  further  to  vindicate  the  rights  of  honest 
creditors  over  such  conveyances,  especially  when  between 
relatives,  and  more  especially  between  husband  and  wife. 

In  Burt  V.  Timmons,  29  W.  Va.  441,  6  Am.  St.  Rep.  664,  it 
is  held:  "Transactions  between  father  and  child,  brother  and 
sister,  husband  and  wife,  or  between  others  between  whom 
there  exists  a  natural  and  strong  motive  to  provide  for  a 
dependent  at  the  expense  of  honest  creditors,  if  such  transac- 
tion is  impeached  as  fraudulent,  may  be  shown  to  be  fraudu- 
lent by  less  proof,  and  the  party  claiming  the  benefit  of  such 
a  transaction  is  held  to  a  fuller  and  stricter  proof  of  its  justice 
and  fairness,  after  it  has  been  shown  to  be  prima  facie  fraudu- 
lent, than  would  be  required  if  the  transaction  was  between 
strangers";  and  that  "when  a  wife  purchases  land  or  other 
property,  the  burden  is  upon  her  to  prove  distinctly  that  slie 
paid  therefor  with  funds  not  furnished  by  her  husband.  Evi- 
dence that  she  purchased  amounts  to  nothing,  unless  it  is  ac- 
companied with  clear  and  full  proof  that  she  paid  for  it  with 
funds  furnished  by  some  one  other  than  her  husband."  And 
the  court  also  held  that '"  a  transfer  of  property,  either  directly 
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or  indirectly,  by  an  insolvent  husband  to  his  wife,  is  justly 
regarded  with  suspicion,  and  unless  it  clearly  appear  to  have 
been  entirely  free  from  wrong  intent  to  withdraw  the  property 
from  the  husband's  creditors,  or  the  presumption  of  fraud  be 
overcome  by  satisfactory  affirmative  proof,  it  will  not  be  sus- 
tained." 

Herzog  v.  Weiler,  24  W.  Va.  199,  McMasters  v.  Edgar,  22 
W.  Va.  673,  and  other  cases  of  same  general  principle,  miglit 
be  cited.  Particularly  in  McGinnis  v.  Curry,  13  W.  Va.  29, 
where  a  transaction,  by  which  the  proceeds  of  the  sale  of  the 
wife's  land  went  into  the  husband's  hands,  was  held  to  be  a 
gift  by  her,  not  a  loan,  there  is  a  strong  leaning  towards  the 
position  that  where  a  wife  allows  the  proceeds  of  the  sale  of 
Her  separate  estate  to  go  into  her  husband's  hands  and  so 
remain  for  years,  especially  when  he  uses  and  invests  it  in 
business,  it  is  to  be  taken  that  the  parties  did  not  deal  as 
debtor  and  creditor,  that  they  did  not  contemplate  the  crea- 
tion of  debt,  but  a  gift  rather  than  a  loan. 

I  may  say  that  I  have  struggled  hard  to  sustain  this  con- 
veyance, but  under  the  facts  of  the  case  and  the  decisions 
referred  to,  considering  their  letter  and  spirit,  I  find  myself 
unable  to  do  so.  Our  decisions  are  rigid,  it  must  be  admit- 
ted, but  on  the  whole  are  right,  and  promotive  of  the  highest 
good  faith  {uberrima  fides)  between  debtor  and  creditor,  and 
should  not  be  relaxed. 

Reference  is  made  by  counsel  for  plaintiff  to  the  fact  that 
Mrs.  Atkinson's  earnings  went  to  pay  her  sister  for  her  inter- 
est in  the  home  property,  which  was  exchanged  by  Mrs. 
Atkinson  for  the  Moore  property,  and  that  such  earnings 
were  the  property  of  the  husband,  and  that  as  the  Moore 
property  entered  into  the  purchase  of  the  Wheeling  lot,  such 
earnings  may  be  followed  up.  Such  earnings  would  be  the 
husband's:  Bailey  v.  Gardner,  31  W.  Va.  94;  13  Am.  St. 
Rep.  847.  So  the  ready  money  which  she  owned  at  marriage, 
and  the  furniture,  which  she  sold,  which  money,  furniture, 
and  earnings  went  to  acquire  the  sister's  half  in  the  home 
property,  would  be  the  husband's.  But  on  March  21,  1870, 
the  home  property  was  conveyed  to  Mrs.  Atkinson,  and  it 
does  not  appear  that  the  plaintiff's  or  any  debt  then  existed 
against  the  husband,  and  he  could  lawfully  allow  such  earn- 
ings, furniture,  and  money  to  be  invested  for  her  use;  he 
could  give  it  to  her.  True,  the  fact  may  not  be  wholly 
irrelevant  to  be  considered  with  the  other  circumstances  in 
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determining   whose   property  is   the  Wheeling  lot,   but   its 
weight  does  not  seem  to  be  important. 

The  decree  complained  of  is  to  be  reversed,  with  costs 
against  Atkinson  and  wife,  and  the  cause  remanded  to  the 
circuit  court  of  Ohio  County,  with  instructions  to  ascertain 
the  amount  of  the  debt  of  the  Commercial  Bank  under  its 
deed  of  trust,  which  appears  to  have  priority,  and  enter  a 
decree  subjecting  the  said  lot  on  Twelfth  Street,  Wheeling,  to 
said  Commercial  Bank's  debt  and  plaintiff's  judgment  in  the 
bill  mentioned,  and  for  further  proceedings. 


Husband  ahd  Wmt — When  Latter  is  Creditor  or  Former — Pre- 
sumption. —  A  wife  who  for  years  has  permitted  her  husband  with  her 
knowledge  to  use  the  income  of  her  separate  property  is  presumed  to  have 
made  a  gift  of  it  to  him  which  can  only  be  overcome  by  proof  of  an  under- 
standing that  he  was  to  account  for  it:  Estate  of  Hauer,  140  Pa.  St.  420;  23 
Am.  St.  Rep.  245,  and  note;  Beecher  v.  Wilson,  84  Va.  813;  10  Am.  St.  Rep. 
8S3,  and  note.  Where  a  wife  loans  money  to  her  husband  to  enable  him  to 
make  a  payment  on  land  purchased  in  his  name,  the  relation  of  debtor  and 
creditor  is  created:  Torrey  v.  Cameron,  73  Tex.  583.  A  wife  who  loans 
money  to  her  husband  without  notice  to  others  is  not  estopped  as  against 
other  creditors  to  assert  her  claim  for  the  money:  Payne  v.  WiUon,  76 
Iowa,  377.  As  to  what  evidence  is  competent  to  establish  a  gift  from  the 
wife  to  the  husband,  see    Wliitaker  r.  Marsh,  62  N.  H.  477. 


BusHONG  V.  Rector. 

[32  West  Virginia,  811.] 

Writ  of  Possession  —  Who  may  be  Dispossessed  under. — A  writ  of 
possession  against  the  husband,  in  an  action  of  ejectment  to  which  the 
wife  is  not  a  party,  is  inefifectual  to  dispossess  her  of  land  on  which  she 
lived,  and  which  she  had  title  to  and  claimed  as  her  separate  estate  prior 
to  the  commencement  of  the  action  in  ejectment. 

Writ  of  Possession  —  When  may  be  Enjoin^.  —  An  injunction  will  lie 
to  restrain  the  execution  of  a  writ  of  possession  as  to  a  wife's  separate 
estate,  when  such  writ  issued  in  an  action  in  ejectment  against  her 
husband  to  which  she  was  not  a  party. 

R.  H.  Smith,  for  the  appellant. 

/.  A.  Hutchinson,  for  the  appellee. 

Brannon,  J.  In  July,  1882,  Enoch  Rector  brought  an  ac- 
tion of  ejectment  in  the  circuit  court  of  Wood  County  against 
Daniel  Bushong  and  0.  M.  Bushong  for  one  hundred  acres 
and  thirty-one  poles  of  land,  and  in  November,  1883,  recovered 
judgment  and  issued  a  writ  of  possession,  when  Elizabeth 
Bushong  obtained  an  injunction  against  the  enforcement  of 
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the  writ  as  to  her.  Rector  answered  the  bill,  denying  plain- 
tiffs right,  and  depositions  of  numerous  witnesses  were  taken, 
and  the  court  dissolved  the  injunction  and  dismissed  the  bill, 
reserving  right  to  Elizabeth  Bushong  to  defend  or  prosecute 
any  right  or  claim  which  she  might  have  relative  to  the  land 
in  any  proceedings  at  law. 

The  record  shows  that  by  deed  of  May  21,  1880,  one  Peter 
Curry  conveyed  the  land  to  Elizabeth  Bushong,  who  is  the 
wife  of  0.  M.  Bushong,  which  deed  was  recorded  June  3, 
1881;  and  it  also  shows  a  deed  dated  February  16,  1874, 
recorded  April  25,  1882,  from  Daniel  Bushong  to  Rector. 
Daniel  Bushong  was  in  possession,  though  not  under  any 
title,  so  far  as  appears,  eight  years  before  he  made  the  deed 
to  Rector  in  1874.  The  land  had  belonged  to  an  oil  coin- 
pany  which  suspended  operations  and  abandoned  the  land, 
and  Bushong  simply  took  possession  of  it  as  if  there  was  no 
owner.  Rector  was  owner  of  two  thousand  dollars  stock  in 
the  oil  company,  and  set  up  a  claim  to  the  land  on  that  ac- 
count, and  sought  possession  in  order  to  thereby  obtain  title, 
as  he  says.  Upon  his  conveyance  to  Rector,  Daniel  Bushong 
took  a  lease  for  one  year,  in  writing,  from  Rector,  and  con- 
tinued in  possession  under  a  verbal  arrangement  afterward. 
He  was  to  pay  taxes,  and  did  so  for  five  years  (1867  to  1871), 
and  handed  over  to  Rector  the  tax  receipts,  which  he  files  in 
the  name  of  J.  S.  Hoffman  for  part  of  the  time,  and  of  Im- 
perial and  Kanawha  Oil  Company  for  part  of  the  time. 

O.  M.  Bushong  is  a  son  of  Daniel,  and  was  living  with  his 
father  on  the  land  when  he  married  the  plaintiff,  Elizabeth 
Bushong,  and  he  states  that  he  and  his  wife  lived  there  from 
1869.  He  states  that  Daniel  turned  over  possessions  to  his 
wife  and  himself  in  1870,  in  consideration  that  they  were  to 
support  Daniel  and  his  wife.  Elizabeth  Bushong  in  ona 
deposition  states  that  she  had  been  in  possession  since  1870, 
and  when  asked  who  put  her  in  possession,  answered  that 
Daniel  Bushong  did,  under  agreement  by  her  to  keep  him 
and  his  wife;  and  in  another  deposition  she  stated  that  Peter 
Curry  put  her  in  possession,  and  also  that  Daniel  Bushong 
put  her  in  possession,  in  consideration  that  she  would  keep 
him  and  his  wife  during  life,  and  that  under  her  agreement 
she  had  kept  Daniel  until  his  death,  and  was  still  keeping 
his  wife.  The  evidence  shows  that  0.  M.  Bushong  recog- 
nized himself  as  a  tenant  of  Rector,  though  later  he  repu- 
diated it  to  Rector,  and  then  he  sued. 
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Elizabeth  Bushong  appeals  here  for  relief  against  the  de- 
cree of  the  circuit  court. 

The  plaintiff  complains  that  she  is  to  be  turned  out  of 
house  and  home  by  a  writ  of  possession  upon  a  judgment  in 
ejectment  to  which  she  was  not  a  party.  Herman  on  Execu- 
tions, 530,  says:  "  Under  this  writ  it  is  the  duty  of  the  sheriff 
to  remove  all  persons  from  the  premises  described  in  the  writ, 
and  all  goods  and  property  that  may  be  thereon.  The  plain- 
tifif  must  be  put  into  full  and  complete  possession  of  the 
premises."  Properly  understood,  this  is  good  law,  but  we 
must  not  be  misled  by  its  generality.  The  writ  is  only  to 
execute  the  judgment,  and  can  go  no  further  than  the  judg- 
ment; and  this  statement  must  be  taken  subject  to  the  gen-- 
eral  rule  that  a  judgment  does  not  bind  strangers  to  it. 

Freeman  on  Executions,  sec.  475,  lays  down  the  law  thus: 
*'The  defendant  and  all  the  members  of  his  family,  together 
with  his  servants,  employees,  and  his  tenants  at  sufferance, 
may  be  removed  from  the  premises  in  executing  a  writ^  of 
possession.  It  has  even  been  held  that  the  defendant's  wife 
must  be  removed,  although  she  was  not  a  party  to  the  suit, 
and  claimed  the  premises  as  her  separate  estate.  Notwith- 
standing this  decision,  we  doubt  whether  a  wife,  or  any  other 
member  of  the  defendant's  family  not  a  party  to  the  suit,  can 
lawfully  be  dispossessed  of  his  or  her  separate  estate,  unless 
possession  was  acquired  by  them  after  the  institution  of  the 
action.  No  person  in  possession  of  the  premises,  claiming 
title  thereto  at  the  commencement  of  the  action,  can  be  dis- 
possessed, unless  he  was  made  a  party  to  the  suit  so  as  to  be 
bound  by  the  judgment;  nor  can  the  tenants  or  agents  of 
such  person  be  lawfully  removed,  although  their  entry  was 
subsequent  to  the  institution  of  the  ^action.  On  the  other 
hand,  all  persons  acquiring  possession  from  and  under  the 
defendant  or  defendants,  during  the  pendency  of  the  action, 
whether  as  vendees,  lessees,  or  otlierwise,  are  bound  by  the 
judgment,  and  should  be  removed  under  the  writ.  Persons 
acquiring  possession  of  the  defendant  prior  to  the  suit  cannot 
be  dispossessed,  unless  they  were  made  parties  defendant. 
All  persons  entering  upon  the  possession  of  the  property  pen- 
dente lite  are  presumed  to  have  entered  under  the  defendant, 
and  prima  facie  are  liable  to  be  turned  out  by  the  writ.  It  is 
obvious  that  the  temptation  to  render  the  plaintiff's  action 
fruitless,  by  turning  over  the  possession  to  one  not  a  party  to 
the  suit,  is  very  great.     All  courts  will  exercise  great  caution 
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in  considering  the  right  of  a  person  to  retain  possession  after 
the  judgment,  when  it  is  clear  that  he  entered  pendente  lite. 
His  right  will  always  be  denied,  unless  it  is  clear  that  he  did 
not  enter  under  the  defendant,  nor  by  any  collusion  with  him. 
Mere  tricks  and  devices  \,o  rob  the  plaintiff  of  the  result  of 
his  litigation  will  not  be  encouraged.  But  if  it  clearly  ap- 
pears that  any  person  has  entered  subsecjuently  to  the  insti- 
tution of  the  writ,  not  under  the  defendant,  but  in  his  own 
right,  claiming  adversely  to  the  defendant,  then  the  oflBcer 
cannot  lawfully  dispossess  such  person." 

The  Code  of  1887,  c.  90,  sec.  35,  provides  that  a  judgment 
in  ejectment  "  shall  be  conclusive  as  to  the  right  of  posses- 
sion established  in  such  action  upon  the  party  against  whom 
it  is  rendered,  and  against  all  persons  claiming  from,  through, 
or  under  such  party,  by  title  accruing  after  the  commence- 
ment of  such  action."  It  does  not  affect  persons  not  parties, 
claiming  by  title  existing  before  the  action,  nor  any  one  not 
claiming  by,  through,  or  under  the  defendant,  a  stranger  in 
title  to  the  defendant  in  the  action.  Law  and  reason  and  jus- 
tice declare  this.  And  a  wife  is,  as  to  her  separate  estate, 
a  stranger  to  her  husband, — a  wholly  distinct  person.  Our 
statute  giving  her  capacity  to  take  and  hold  property  as  her 
separate  estate  as  if  she  were  a  single  woman  has,  as  to  such 
property,  dissolved  the  unity  of  person  of  man  and  wife  which 
existed  at  the  common  law:  Code,  c.  66,  sec.  6. 

Now,  suppose  Elizabeth  Bushong  to  be  in  possession  under 
a  contract  with  Daniel  Bushong.  That  contract,  though  with 
the  defendant,  was  made  long  before  the  commencement  of 
the  action,  and,  under  the  law  above  cited,  her  right  to  pos- 
session under  it  could  not  be  affected  by  the  action.  Then, 
suppose  her  in  possession  under  her  deed  from  Curry.  Her 
title  under  it  was  both  before  the  commencement  of  the  ac- 
tion, and  not  under  the  defendant,  but  by  a  distinct  claim, 
and  it  could  not  be  affected  by  the  action.  Before  the  suit, 
she  was  living  on  the  land  with  her  deed  in  her  pocket  con- 
ferring a  separate  estate  or  claim  thereto;  and  the  fact  that 
she  was  living  with  her  husband,  though  he  were  Rector's  ten- 
ant, would  not  render  her  any  the  less  in  the  possession  for 
the  purposes  of  this  case;  her  possession  was  sufficiently  ac- 
tual to  protect  her  from  ouster  by  the  writ.  If  a  son  had  had 
a  title  to  the  land  distinct  from  his  father,  could  he  have  been 
thrown  out  under  the  judgment  to  which  he  was  no  party? 
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No  more  could  the  wife;  for  as  to  her  separate  estate,  she  is 
just  as  distinct  a  person  as  the  son. 

The  Pennsylvania  case,  Johnson  v.  Fullerton,  44  Pa.  St.  466, 
criticised  above  by  Freeman,  is  not  supported  by  other  cases, 
and  is  illogical  in  view  of  the  entire  separation  of  the  wife 
from  the  husband  as  to  separate  estate.  Before  binding  her 
by  a  judgment,  she  ought  to  have  an  opportunity  to  defend 
her  property,  and  be  given  a  day  in  court,  and  ought  not  to  be 
precluded  on  the  ground  taken  by  the  Pennsylvania  case,  that 
her  husband  should  have  defended  on  her  right.  And  it  is 
not  consonant  with  the  principles  stated  by  Judge  Woods  in 
Hughes  v.  Mounty  23  W.  Va.  130,  which,  I  think,  substantially 
rule  this  case.  In  that  case  Mount  and  his  wife  lived  on  the 
land,  he  as  tenant  of  Hughes  and  Murphy,  she  having  deeds 
from  other  parties.  Hughes  and  Murphy  recovered  against 
the  husband  a  judgment  in  unlawful  detainer,  and  under  a 
writ  of  possession  in  it  turned  husband  and  wife  out.  She, 
finding  no  one  in  the  house,  re-entered  into  possession,  and 
was  sued  in  unlawful  entry  and  detainer.  Judge  Woods  says 
that  the  position  of  the  plaintiffs  assumed  that  the  wife  re-en- 
tered unlawfully  and  forcibly,  and  that  before  the  writ  was 
executed,  possession  was  not  in  the  defendant,  but  in  her  hus- 
band, and  that  by  executing  the  writ  against  him,  the  posses- 
sion of  the  wife,  if  any  she  had,  was  divested  and  transferred 
to  the  plaintiff.  This  assumption  he  did  not  sustain.  He 
said  the  questions  whether  she  had  a  separate  estate  and  was 
entitled  to  the  possession  were  questions  to  be  considered  (in 
the  second  action  of  unlawful  entry,  as  I  understand  it)  in 
determining  whether  the  writ,  and  all  proceedings  under  it, 
were  not,  as  to  her,  mere  nullities,  and^whether  the  act  of  dis- 
possessing her  husband  was  not,  as  to  her,  mere  lawlessness 
not  depriving  her  of  her  right  to  reclaim  her  property  by  the 
right  of  lawful  re-entry. 

He  further  said:  "If,  as  the  defendant  claims,  it  be  true 
that  the  land  belonged  to  her  in  fee-simple  as  her  separate 
estate,  then  said  B.  F.  Mount  had  no  interest  therein,  and  the 
plaintiffs  by  the  deed  from  Commissioner  Sands  acquired  no 
title  thereto.  If  said  land,  at  the  time  of  said  sale  under  said 
decree  to  plaintiffs,  so  belonged  to  defendant,  B.  F.  Mount 
could  neither  sell  nor  lease  the  same,  or  do  any  other  act  to 
deprive  her  of  the  possession  and  enjoyment  of  said  land  with- 
out her  consent.  If,  under  such  circumstances,  her  husband 
undertook  to  lease  her  land  from  a  stranger,  he  could  acquire 
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no  possession  by  the  lease,  nor  could  he,  at  the  expiration  of 
his  lease,  surrender  to  his  pretended  landlord  a  possession 
which  he  has  never  acquired,  nor  could  the  landlord  recover 
from  him  a  possession  he  never  had,  and  which  he  never 
transferred  to  his  tenant.  Whether  such  a  state  of  facts  exists 
or  not  are  questions  of  title  to  be  determined  at  the  trial.  It 
is  true  that  if  a  husband  should  undertake  to  lease  a  wife's 
land  from  a  stranger,  that  he  could  not  resist  his  landlord's 
aciion,  but  it  will  scarcely  be  contended  that  the  judgment 
recovered  against  him  could  be  satisfied  out  of  his  wife's  land, 
or  that  it  could  confer  upon  him  any  right  to  the  possession 
thereof." 

So  I  hold  that  whether  Mrs.  Bushong's  title  was  good  or 
bad,  whether  it  was  better  or  worse  than  Rector's,  whether  he 
or  she  was  entitled  to  the  sole  possession,  are  questions  to  be 
tried  in  a  proper  proceeding,  and  her  right  and  her  actual  pos- 
session are  not  to  be  dissipated  by  a  writ  of  possession  against 
another,  an  absolute  nullity  as  to  her,  but  she  is  entitled  to  a 
day  in  court  to  have  her  rights  weighed  in  the  balance  of  the 
law  and  passed  on  by  due  process  of  law  by  trial  and  judg- 
ment. The  law  gives  her  an  advantage  in  an  action  of  eject- 
ment as  one  in  possession,  which  she  can  only  lose  by  due 
legal  process.  Rector  must  bring  an  action  against  her,  she 
being  in  possession. 

Appellee's  counsel  urges  that  the  appellant's  deed  from 
Curry  is  trumped  up  with  fraudulent  intent  as  the  work  of  a 
conspiracy  to  defeat  the  plaintiff's  action.  The  answer  is, 
that  before  the  action  began  she  was  on  the  land,  by  a  deed 
dated,  acknowledged,  and  recorded  before  the  action.  If  it 
had  been  executed  after  the  action  began,  there  might  be  force 
in  the  claim  that  it  was  born  but  to  defeat  the  fruit  of  the 
action, — we  might  consider  whether  such  was  its  purpose; 
but  I  fail  to  see  how  we  can  consider  this  matter,  seeing  that 
her  possession  and  claim,  be  it  good  or  bad,  existed  before  tlie 
action.  How  can  it  be  said  it  was  originated  to  defeat  an 
action  not  in  being?  I  quote  at  this  point  Freeman's  text: 
"No  person  in  possession  claiming  title  at  the  commencement 
of  the  action  can  be  dispossessed  unless  made  a  party  to  the 
suit."  If  next  it  be  said  that  the  plaintiff's  claim  was  con- 
ceived in  fraud,  to  defeat,  not  the  action  of  Rector,  but  his  title, 
and  to  secure  the  land  from  one  who  had  no  title,  Curry  (but 
what  his  right  was  does  not  appear),  I  respond,  that  is  a 
question,  whatever  be  the  effect  of  it  if  true,  to  be  determined 
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in  a  suit  to  which  plaintiff  and  defendant  are  parties. 
Therein  the  rights  of  the  parties  may  be  heard.  This  is  but. 
an  injunction  obtained  by  a  wife  to  save  her  from  expulsion, 
from  her  home  under  a  writ  of  possession  against  her  hus- 
band in  an  action  to  which  she  was  not  a  party,  she  not  being 
therein  simply  and  only  as  a  wife,  but  having  a  claim  to  the 
land  independent  of  her  husband;  and  we  hold  with  her  on 
the  fact  that  she  was  no  party  to  the  action,  leaving  the  titles 
of  plaintiff  and  defendant  to  be  litigated  in  another  proceed- 
ing without  prejudice  from  the  court's  decree  in  this  case. 

I  do  not  see  that  the  principle  of  estoppel  urged  by  appel- 
lee, by  which  a  tenant  and  those  claiming  under  him  are 
hindered  from  denying  the  landlord's  title,  as  expounded  in 
Emerick  v.  Tavener,  9  Gratt.  230,  58  Am.  Dec.  217,  applies  to 
this  case.  Tavener  leased  land  to  Emerick,  and  afterwards 
Emerick  conveyed  a  portion  to  Alton.  It  was  held  that  in  an 
action  by  Tavener  against  Emerick  and  Alton,  not  only  was 
Emerick  estopped  from  setting  up  title  against  Tavener,  until 
he  restored  possession  or  disclaimed  to  hold  as  tenant  and 
brought  home  to  Tavener  notice  of  his  disclaimer,  but  further, 
that  Alton,  by  entering  as  purchaser  from  Emerick,  became 
subject  to  the  same  relations  held  by  Emerick  to  Tavener,  and 
neither  could  set  up  adverse  title.  But  there  Alton  entered 
under  a  conveyance  from  the  tenant,  claimed  under  him; 
here  Mrs.  Bushong  claims  under,  not  her  husband,  but  Curry. 
As  far  as  her  claiming  under  Daniel  Bushong  is  concerned, 
so  far  as  the  evidence  shows,  the  date  of  his  giving  her  or  her 
and  her  husband,  whichever  it  be,  the  possession  under  agree- 
ment to  keep  Daniel  and  his  wife,*was  in  1870,  and  Daniel 
did  not  become  Rector's  tenant  till  1874,  and  her  right  and 
possession  under  Daniel,  as  it  existed  before  his  lease  of  Rec- 
tor, would  remain  so  after  that  lease,  and  not  fall  under  the 
principle  of  EviericJc  v.  Tavener,  9  Gratt.  230,  58  Am.  Dec. 
217,  because  earlier  in  date;  and  her  continuing  there  after- 
wards could  not  change  the  state  of  things  existing  before; 
and  the  fact  that  she  was  on  the  land  as  Bushong's  wife,  liv- 
ing with  his  father,  does  not  make  her  a  subtenant,  or  put 
her  in  a  condition  which  would  forbid  her  from  acquiring 
from  another  a  hostile  title.  It  would  make  her  a  member  of 
his  family,  and  liable  to  go  off  under  the  writ,  if  she  had  no 
separate  claim,  but  it  would  not  establish  a  relation  of  land- 
lord and  tenant. 

The  case  cited  by  appellee's  counsel,  Higginhotham  v.  iTigf- 
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ginhotham,  10  B.  Mon.  369,  does  not  apply.  Sally  Clarke,  as 
the  judge  there  says,  merely  resided  with  the  defendant  by  his 
permission,  without  any  interest  in  or  title  to  the  premises,  — 
a  part  of  his  family,  —  and  as  such,  the  writ  authorized  the 
sheriff  to  turn  her  out. 

Mattox  V.  Helm,  5  Litt.  186, 15  Am.  Dec.  64,  does  not  apply, 
because  the  parties  there  in  question  entered  without  title 
under  Elliott,  the  defendant,  and  the  court  said  they  were 
mere  tenants  at  will  under  Elliott,  having  no  fixed  right  or 
term,  and  were  liable  to  go  out,  no  matter  when  they  entered. 
This  is  consistent  with  the  rule  as  stated  by  Freeman,  that  a 
writ  of  possession  would  turn  out  mere  tenants  by  sufferance 
of  the  defendant  in  the  writ. 

Sinclair  v.  Worthy,  1  Winst.  114,  84  Am.  Dec.  357,  was  a 
mere  refusal  of  the  court  to  stay  a  writ  of  possession  on  the 
suggestion  that  title  was  in  some  one  else.  It  does  not  apply 
here.  That  an  injunction  will  lie  to  enjoin  expulsion  from 
one's  home  under  a  writ  of  possession  against  one  not  a  party 
to  it  is,  we  think,  clear:  Goodnough  v.  Sheppard,  28  111.  81; 
Stewart  v.  Pace,  80  Ark.  594;  Herman  on  Executions,  615. 

The  decree  of  the  circuit  court  is  reversed,  and  the  injunc- 
tion as  prayed  for  in  the  bill  must  be  perpetuated,  with  costs 
to  Elizabeth  Bushong  in  both  courts,  without  prejudice  from 
this  decree  to  the  parties  from  asserting  any  title  to  the  land 
which  they  may  have  in  any  other  suit. 

Ejkctment  —  Effect  of  Judgment  in,  against  One  not  Party  to 
Suit.  —  A  judgment  in  ejectment  gives  the  plaintiff  no  right  of  eatry  on 
land  in  the  possession  of  a  person  who  is  neither  a  party  nor  privy  to  the 
judgment:  Kercheval  v.  Ambler,  7  J.  J.  Marsh.  626;  23  Am.  Dec.  446.  See 
Ritchie  V.  Johnson,  50  Ark.  551. 

Injunction  to  Restrain  Dispossession.  —  An  injunction  will  issue  to 
restrain  the  assignee  of  a  land  certificate  from  disturbing  the  assignee  of  a 
bond  for  the  conveyance  of  the  land  in  possession:  Cuppa  v.  Irvin,  2  Blackf. 
112;  18  Am.  Dec  136. 
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Laidlby  V.  Smith. 

[82  WSST  VlRQIKIA,  887.] 

RsoEiYXB  —  Statctb  ov  LIMITATIONS  AGAINST  —  Plbadino. — When  the 
receiver  in  a  suit  in  equity  is  directed  to  lend  out  money  in  bis  hands, 
and  in  lending  such  money  takes  a  promissory  note  therefor,  payable  on 
demand  to  himself  as  receiver,  the  statute  of  limitations  begins  to  run 
against  the  note  from  the  date  of  its  execution;  and  when,  in  a  suit  on 
the  note,  the  plea  of  such  statute  is  interposed,  to  which  plaintiff  objects, 
he  must,  in  order  to  avail  himself  of  any  statutory  or  other  exceptions  to 
take  the  note  out  of  the  operation  of  the  statute,  state  them  in  a  special 
replication  to  the  plea. 

Statute  op  Limitations  against  Court  ob  Receiver.  —  Neither  a  court  of 
equity  nor  a  receiver  appointed  by  it  is  exempt  from  the  operation  of 
the  statute  of  limitations. 

Af  PEAL  —  What  Necessary  to.  —  Where  the  case  is  tried  by  the  court,  it 
is  not  necessary  to  an  appeal  to  first  move  to  set  aside  the  findings,  and 
when  the  motion  is  overruled,  to  take  a  bill  of  exceptions  setting  forth 
the  facta.  It  is  sufficient  if  the  facts  in  evidence  appear  upon  the  record 
by  the  certificate  of  the  court,  or  otherwise. 

Miller  and  Gallaher,  for  the  plaintiff  in  error. 

J.  M,  Laidley  and  W,  Mollohan,  for  the  defendant  in  error. 

English,  J.  This  was  an  action  of  debt  brought  in  the  cir- 
cuit court  of  Kanawha  County  by  Charles  C.  Lewis,  receiver 
of  said  circuit  court;  the  declaration  was  filed  on  the  first 
Monday  in  November,  1885.  The  action  was  founded  on  a 
promissory  note  bearing  date  on  the  fifth  day  of  January, 
1866,  which  note  is  in  the  words  and  figures  following:  — 

"$125.  On  demand,  we,  or  either  of  us,  promise  and  bind 
ourselves  to  pay  Levi  J.  Woodyard,  receiver  of  the  circuit  court 
of  Kanawha  County,  one  hundred  artd  twenty-five  dollars,  bor- 
rowed money  from  the  chancery  cause  of  Ruffner  and  Long 
V.  Donally  and  als.,  with  interest  from  date  until  paid.  Wit- 
ness our  hands  this  fifth  day  of  January,  in  the  year  1866. 
[Signed]  *'  Isaac  N.  Smith. 

"Benjamin  H.  Smith. 

"Credit  May  2B,  1868,  paid  by  B.  H.  Smith,  fifty  dollars." 

On  the  twenty-second  day  of  January,  1886,  the  defendant 
demurred  to  the  plaintiff's  declaration,  and  plaintiff  joined; 
and  the  court,  having  considered  said  demurrer,  overruled  the 
same,  and  thereupon  the  defendant  pleaded  nil  debet  and 
payment,  and  tendered  a  special  plea  in  writing,  to  wit,  the 
statute  of  limitations,  to  which  the  plaintiff  objected,  and  the 
court  took  time  to  consider  thereof,  and  on  the  eleventh  day 
of  July,  1888,  the  defendant,  B.  H.  Smith,  having  departed 
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this  life,  and  Charles  C.  Lewis  having  been  appointed  the 
executor  of  his  last  will  and  testament,  and  having  qualified 
as  such,  and  George  S.  Laidley  having  been  appointed  as 
special  receiver  in  the  case  of  RufFner  and  Long  v.  Don- 
ally  et  al.,  in  the  place  of  said  Charles  C.  Lewis,  general 
receiver,  to  prosecute  the  suit  at  bar,  and  to  collect  the  fund 
in  litigation  in  this  cause,  the  suit  was  revived  in  the  name  of 
said  George  S.  Laidley  as  such  special  receiver  therein,  and 
by  consent  the  same  was  revived  against  said  Charles  C. 
Lewis  as  executor  of  said  B.  H.  Smith,  deceased,  as  defend- 
ant therein,  and  the  objection  to  the  plea  of  the  statute  of 
limitations  tendered  by  B.  H.  Smith  in  his  lifetime,  having 
been  argued  and  considered  by  the  court,  was  overruled,  and 
said  plea  was  ordered  to  be  filed,  and  the  plaintiff  replied 
generally  thereto,  and  the  action  was  submitted  to  the  court 
in  lieu  of  a  jury;  and  the  court,  having  heard  the  evidence 
and  arguments  of  counsel,  found  the  issues  therein  for  the 
plaintiff,  and  gave  judgment  for  the  plaintiff  for  the  sum  of 
$205.01,  with  interest  thereon  from  the  eleventh  day  of  July, 
1888,  and  costs,  to  which  ruling  and  judgment  of  the  court 
the  defendant  tendered  a  bill  of  exceptions,  which  was  signed, 
sealed,  and  saved  to  him;  which  bill  of  exceptions  shows  that 
upon  the  trial  of  said  action  the  plaintiff,  to  support  the  issue 
on  his  part,  gave  in  evidence  said  note,  executed  as  aforesaid 
by  B.  H.  and  I.  N.  Smith;  also  a  decree  of  the  circuit  court 
of  Kanawha  County  dated  June  16,  1865,  made  in  the  case 
of  Ruffner  and  Long  v.  Donally  and  others,  directing  the  re- 
ceiver to  lend  out  said  money  on  good  security;  also  the  order 
entered  in  said  chancery  cause  on  the  10th  of  April,  1884,  di- 
recting C.  C.  Lewis,  general  receiver,  to  collect  all  the  money 
due  to  the  credit  of  said  suit,  and  if  necessary,  to  institute 
legal  proceedings  for  that  purpose;  also  an  order  of  said  court 
made  June  2,  1877,  appointing  Charles  C.  Lewis  general  re- 
ceiver in  lieu  of  Levi  J.  Woodyard,  deceased,  showing  his 
qualification,  and  also  directing  the  executor  of  said  Wood- 
yard  to  turn  over  all  moneys,  bonds,  and  securities  in  his 
hands,  both  as  general  and  special  receiver,  to  the  new  re- 
ceiver; and  directing  said  new  receiver  to  do  and  perform  such 
duties  with  regard  to  the  funds  and  securities  which  may  come 
into  his  hands,  as  the  said  Woodyard  was  required  by  any 
decree  or  order  of  the  court  to  do  and  perform,  or  such  as 
he  was  required  by  law  to  do  and  perform;  also  another  de- 
cree in  said  chancery  suit  of  Ruffner  and  Long  v.  Donally  et 
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al.,  appointing  G.  S.  Laidley  special  receiver,  and  directing 
him  to  collect  said  funds,  and  pay  over  the  same  to  the  par- 
ties entitled  thereto,  —  which  was  all  the  evidence  heard  upon 
the  trial  of  the  cause  for  either  party. 

The  note  on  which  this  suit  was  predicated  bears  date  on 
the  fifth  day  of  January,  1866,  and  the  declaration  seems  ta 
have  been  filed  on  the  first  Monday  in  November,  1885.  The 
writ  is  not  made  part  of  the  record,  but  it  is  presumed  it  bore 
date  more  than  ninety  days  before  the  filing  of  the  declara- 
tion. The  suit  then  was  instituted  nearly  twenty  years  after 
the  note  was  executed.  The  plea  of  the  statute  of  limitations 
was  interposed;  and  one  of  the  questions,  perhaps  the  most 
important  question  in  the  case,  is,  whether  said  plea  should 
have  been  sustained  by  the  court.  Under  the  statute  which 
was  in  force  at  the  time  of  the  execution  of  said  note,  every 
action  to  recover  money,  which  was  founded  on  any  contract 
in  writing  signed  by  the  party  to  be  charged  thereby  or  by 
his  agent,  but  not  under  seal,  should  be  brought  within  five 
years  next  after  the  right  to  bring  the  same  shall  have  first 
accrued.  When  did  the  right  of  action  accrue  in  this  casef 
The  note  was  made  payable  "on  demand,"  and  it  is  con- 
tended that  the  words  "on  demand  "  are  not  employed  as  a 
matter  of  course  or  idle  form,  but  they  were  employed  to  carry 
out  the  order  of  the  court  as  to  the  disposition  of  the  fund, 
the  money  being  money  in  the  hands  of  the  receiver,  which 
he  was  directed  to  loan  out;  and  it  appears  from  the  decree 
directing  said  loan  that  the  receiver  was  directed  to  loan  out 
said  money  on  good  security,  to  be  subject  to  the  order  of  the 
court.  This  would  make  the  loan*a  loan  on  call,  if  the  parties 
executing  said  note  had  fall  notice  of  said  order,  which  the 
court  would  presume  they  had.  The  contract  for  said  loan 
was  made  with  the  receiver,  who  was  merely  the  agent  of  the 
court,  and  acting  for  the  court  in  lending  the  money. 

When  did  the  court  have  a  right  to  institute  suit  upon  said 
note?  After  it  had  been  executed  and  delivered  to  the  re- 
ceiver, it  was  under  the  control  of  the  court  in  the  hands  of 
its  agent.  Parsons,  in  his  work  on  mercantile  law,  discussing 
the  question  when  the  statute  of  limitations  begins  to  run, 
says,  on  page  248:  "And  the  general  rule  is,  that  it  begins 
when  the  action  might  have  been  commenced";  referring  to 
Odlin  v.  Greenleaf,  3  N.  H.  270,  where  it  is  held:  "An  action 
of  assumpsit  is  barred  by  the  statute  of  limitations  only  in 
cases  where  the  time  limited  in  the  statute  has  elapsed  after 
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the  right  of  action  accrued."  Parsons  further  says:  "If  a 
credit  is  given,  this  period  does  not  begin  until  the  credit  has 
expired;  if  a  note  on  time  be  given,  not  until  the  time  has 
expired,  including  the  additional  three  days  of  grace;  if  a 
'bill  of  exchange  be  given  payable  at  sight,  then  the  six  years 
begin  after  presentment  and  demand;  but  if  a  note  be  pay- 
able on  demand,  or  money  is  payable  on  demand,  then  the 
limitation  begins  at  once":  See  Stafford  v.  Richardson,  15 
Wend.  302;  Hickok  v.  Hickok,  13  Barb.  632. 

This  note  being  payable  on  demand,  it  was  optional  with 
the  court  when  it,  through  its  agent,  the  receiver,  should  in- 
etitute  suit  to  collect  the  same.  If  the  court  was  excusable 
in  allowing  so  much  time  to  elapse  between  the  date  of  the 
■execution  of  said  note  and  the  decree  directing  the  collection 
of  the  same  by  the  receiver,  it  would  seem  to  us  that  under 
the  practice  when  the  plea  of  the  statute  of  limitations  was 
interposed,  and  the  plea  was  objected  to  by  the  plaintiff,  in 
addition  to  said  objection  he  should  have  filed  a  special  rep- 
lication setting  forth  the  facts  relied  on  to  excuse  the  delay 
and  avoid  the  effect  of  said  plea:  See  Angell  on  Limitations, 
p.  315,  sec.  292.  But  no  such  replication  was  filed,  and  none 
of  the  exceptions  contained  in  the  statute  were  relied  upon  by 
any  such  pleading  to  show  that  said  plea  did  not  apply  or 
was  qualified  in  any  manner.  It  is,  however,  contended  here 
in  argument  that  the  statute  of  limitations  cannot  be  pleaded 
against  the  court;  that  in  this  respect  the  court  is  like  the 
etate,  and  the  old  maxim.  Nullum  tempus  occurrit  regi,  applies. 
Our  statute  (Warth's  Code,  p.  262,  sec.  20),  however,  provides 
that  "  every  statute  of  limitation,  unless  otherwise  expressly 
provided,  shall  apply  to  the  state."^'  The  courts  came  into  ex- 
istence by  virtue  of  the  constitution  and  the  laws  which  confer 
and  define  their  powers,  and  in  the  same  category  is  found  a 
municipal  corporation  or  a  county.  They  derive  their  powers 
under  the  law. 

This  court  held  in  the  case  of  City  of  Wheeling  v.  Campbell, 
12  W.  Va.  53,  that  the  statute  of  limitations  runs  against  a 
county  or  other  municipal  corporation.  See  also  Western 
Lunatic  Asylum  v.  Miller,  29  W,  Va.  327,  6  Am.  St.  Rep.  644, 
in  which  it  is  held  (page  329)  that  "public  corporations, 
whether  they  are  municipal  or  mere  agencies  of  the  state,  are 
all  more  or  less  branches  of  the  government,  and  necessarily 
clothed  with  attributes  and  incidents  of  sovereignty;  yet 
when  they  are  clothed  with  the  capacity  to  sue  and  be  sued, 
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to  have  a  common  seal,  to  take  and  hold  property,  and  trans- 
act business,  they  are  governed  by  the  same  laws,  rules,  and 
regulations,  and  subject  to  the  same  limitations,  that  natural 
persons  are,  except  so  far  as  they  may  be  exempted  or  relieved 
by  positive  law":  Angell  on  Limitations,  p.  202,  sec.  194. 
Chief  Justice  Marshall,  in  the  case  of  Mclver  v.  Ragan,  2. 
Wheat.  29,  speaking  of  the  application  of  the  statute  of  limi- 
tations,  says:  "Wherever  the  situation  of  a  party  was  such 
as,  in  the  opinion  of  the  legislature,  to  furnish  a  motive  for 
excepting  him  from  the  operation  of  the  law,  the  legislature 
has  made  the  exception.  It  would  be  going  far  for  this  court 
to  add  to  those  exceptions.  It  is  admitted  that  the  case  of 
the  plaintiffs  is  not  within  them,  but  it  is  contended  to  b& 
within  the  same  equity  with  those  which  have  been  taken 
out  of  the  statute,  as  where  the  courts  of  the  country  are 
closed  so  that  no  suits  can  be  instituted." 

Our  statute  excepts  neither  courts  nor  their  agent,  the  re- 
ceiver, from  the  operation  of  said  statute,  and  although  it 
seems  necessary  that  a  receiver  should  apply  to  the  court  for 
power  to  collect  sums  invested  by  him  as  such,  yet  it  is  really 
the  court  bringing  the  suit  through  its  agent,  the  receiver; 
and  if  the  receiver  or  those  interested  in  the  fund  so  loaned 
or  invested  by  him  have  slept  upon  their  rights  unreasonably^ 
and  have  neglected  to  make  application  to  the  court  for  leave 
to  sue  for  such  a  length  of  time  that  the  demand  may  be  fairly 
regarded  as  stale,  it  would  seem  to  furnish  ample  ground 
for  a  refusal  by  the  court  of  the  necessary  leave  to  use  itft 
process  to  enforce  the  claim. 

I  am  therefore  of  opinion  that  as^the  receiver,  to  whom  thief 
note  was  made  payable,  or  those  interested  in  the  chancery 
cause  of  Ruffner  and  Long  v.  Donally  et  al.  might  have  ob- 
tained leave  of  the  court  to  bring  suit  upon  said  note  by 
mere  motion  at  any  time,  in  failing  to  do  so  they  fall  into  the 
same  category  as  any  other  suitor  who  neglects  to  invoke  the 
aid  of  the  court  in  the  assertion  and  prosecution  of  his  claims, 
and  that  said  suit  was  delayed  too  long,  and  the  claim  upon, 
which  it  was  predicated  was  barred  at  the  time  said  suit  was 
instituted. 

It  is  contended,  in  argument,  that  unless  motion  is  made 
for  a  new  trial,  and  when  said  motion  is  overruled  a  bill  of 
exceptions  is  taken,  setting  out  the  facts,  no  appeal  can  be 
granted.  In  the  case,  however,  of  State  v.  Miller,  26  W.  Va. 
106,  this  court  held:  "  While  it  is  the  usual  practice  where  a. 
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jury  is  waived,  and  the  case  submitted  to  the  court  in  lieu  of 
a,  jury,  if  the  party  against  whom  the  judgment  is  render-^d 
is  dissatisfied  therewith,  to  except  to  the  judgment,  and  have 
the  court  certify  the  facts  proved,  yet  it  is  not  necessary  for 
the  record  to  show  that  the  judgment  was  excepted  to;  it  is 
sufficient  if  the  fact  appear  upon  the  record,  either  by  the  cer- 
tificate of  the  court  or  otherwise."  Under  this  ruling,  then, 
where  the  case  is  tried  by  the  court,  it  is  not  necessary  to 
move  to  set  aside  the  finding  of  the  court,  and  upon  said  mo- 
tion being  overruled  to  take  a  bill  of  exceptions  setting  forth 
the  facts  proved;  it  is  sufficient,  as  in  this  case,  if  the  facts 
in  evidence  appear  upon  the  record  by  the  certificate  of  the 
court  or  otherwise. 

The  judgment  of  the  circuit  court  must  be  reversed;  and 
this  court  proceeding  to  enter  such  judgment  as  the  court 
below  should  have  entered,  it  is  ordered  that  the  plaintiff's 
action  be  dismissed.  

Limitation  of  Acjtions  —  Demand  Note  —  When  Statute  Beoins  to 
Run.  —  When  a  note  is  made  payable  on  demand,  the  statute  begins  to  run 
from  the  date  of  its  execution:  Kraft  v.  Thomas,  123  Ind.  513;  18  Am.  St. 
Rep.  345,  and  note;  Mills  v.  Davis,  113  N.  Y.  243;  Sanford  v.  Lancaster,  81 
Me.  434. 
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Ckrtiokari,  when  will  Lie.  —  Certioran  will  lie  to  oring  np  the  true 
record  as  it  in  fact  exists  and  as  already  made  by  the  court  below,  no 
matter  what  the  character  of  the  defect  in  the  transcript  as  certilied  on 
appeal  in  the  first  instance.  Certiorari,  however,  will  not  lie  to  cause  a 
record  to  be  made  or  corrected.     That  must  be  done  in  the  court  below. 

Forgery — Indictment.  —  An  indictment  for  forgery,  or  for  uttering  or 
attempting  to  utter  as  true  any  forged  instrument,  need  not,  under  the 
statute,  name  the  person  intended  to  be  defrauded,  nor  allege  that 
the  act  was  to  the  prejudice  of  another's  right,  but  it  must  show  that 
the  instrument  itself  is  of  such  character  as  to  prejudice  such  rigiit. 

Forgery  —  Evidence  to  Support  Conviction.  —  When  the  forged  instru- 
ment is  found  in  the  hands  of  the  accused  in  the  county  where  he 
uttered  or  attempted  to  employ  it  as  true,  and  this  fact  appears  in 
proof,  while  it  does  not  appear  that  the  forgery  was  committed  in  an- 
other county,  the  evidence  will  support  a  verdict  that  the  forgery  was 
committed  in  the  former  county. 

B.  F.  Ayres,  for  the  plaintifi*  in  error. 

Alfred  Caldwell,  attorney-general^  for  the  state. 
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Brannon,  J.  Writ  of  error  to  a  judgment  of  the  circuit 
court  of  Ritchie  County,  sentencing  Tingler  to  confinement  in 
the  penitentiary  for  two  years.  A  preliminary  question  arises 
upon  a  motion  by  defendant  to  dismiss  a  writ  of  certiorari 
awarded  in  this  cause.  The  transcript  of  the  record  accom- 
panying the  petition  for  the  writ  of  error  states  that  the 
grand  jury  presented  "an  indictment  against  Thomas  Tingler 
for  a  misdemeador.  A  true  bill."  The  attorney-general  sug- 
gested a  diminution  of  the  record,  and  this  court  awarded  a 
writ  of  certiorari  to  the  clerk  of  the  circuit  court  of  Ritchie, 
and  the  record  as  certified  by  him  under  the  mandate  of  said 
writ  shows  that  the  grand  jury  presented  "  an  indictment 
against  Thomas  Tingler  for  a  felony.  A  true  bill."  The  de- 
fendant below  moves  this  court  to  quash  this  writ  of  certiorari. 
His  counsel  cites  the  provision  in  section  7,  chapter  135,  Code 
of  1887,  that  *'  such  court  may  in  any  case  award  a  writ  of 
certiorari  to  the  clerk  of  the  court  below,  and  have  brought 
before  it,  when  part  of  a  record  is  omitted,  the  whole  or  any 
part  of  such  record." 

Certiorari,  as  an  auxiliary  writ  used  by  appellate  courts  to 
present  to  them  for  decision  of  errors  assigned  the  record  in 
the  court  below,  as  it  in  truth  exists  there,  is  a  remedial  writ 
belonging  to  such  courts  under  the  common  law  without  this 
statute,  and  its  office  should  not  be  hampered  by  too  strict 
construction.  If  counsel  means  by  citing  the  statute  that  it 
does  not  lie  in  this  case,  because  the  statute  gives  it  "  when 
part  of  the  record  "  is  omitted,  and  because  the  transcript,  as 
it  first  appeared,  showed  the  indictment  to  be  for  a  misde- 
meanor, and  was  full  on  this  pointy  I  do  not  think  the  point 
well  made.  The  attorney-general  suggested  that  this  word 
"misdemeanor"  in  the  transcript  was  a  clerical  error,  and 
that  in  the  record-book  it  was  in  truth  "  felony,"  not  "  misde- 
meanor." Literally,  if  such  is  the  fact,  here  is  a  part  of  the 
record  omitted  in  the  language  of  the  statute,  —  the  word 
"  felony," — and  the  statute  would  apply.  Certainly,  where 
the  clerk,  by  accident  in  making  the  copy,  substitutes  one 
word  for  another  found  in  the  record,  the  spirit  and  object  as 
well  as  the  letter  of  thio  act,  as  well  as  the  common-law  func- 
tion of  the  writ,  would  seem  to  afford  a  remedy  whereby  the 
record,  as  in  truth  it  is,  can  be  brought  to  this  court  a  better 
record.  In  Shifflet  v.  Commonwealth,  14  Gratt.  652,  where  there 
appeared  an  omission  in  the  transcript  of  the  finding  of  the 
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indictment,  a  certiorari  was  held  proper  to  secure  a  better  rec- 
ord.    So  in  State  v.  Williams,  14  W.  Va.  869. 

If  a  record  is  defective  or  incorrect,  the  errors  or  omissions 
should  be  suggested  in  this  court,  and  a  certiorari  moved  to 
bring  up  a  correct  record:  Hudgins  v.  Kemp,  18  How.  530. 
"Where  the  clerk's  certificate  to  the  transcript  is  in  point  of 
fact  not  true,  the  remedy  is  by  certiorari  to  supply  deficiencies," 
says  Waite,  C.  J.,  in  Missouri  etc.  R'y  Co.  v.  Dinsmore,  108  U.  S. 
30.  In  short,  this  writ  is  properly  used  by  this  court  to  get 
before  it  the  record  of  the  court  below  as  it  in  fact  exists,  no 
matter  what  the  character  of  the  defect  in  the  transcript  as 
certified  in  the  first  instance  here. 

Defendant's  counsel  relies  on  Seihright  v.  State,  2  W.  Va. 
591,  which  holds  that  the  purpose  of  the  writ  is,  not  to  cause  a 
record  to  be  made  or  corrected,  but  to  have  brought  before  the 
appellate  court,  when  part  of  the  record  is  omitted,  the  whole 
or  any  part  of  it.  That  case  does  not  apply  here.  There, 
after  signing  the  bill  of  exceptions,  the  judge  during  the  term 
had  interpolated  certain  words,  and  the  defendant  asked  a 
certiorari  with  the  intent  to  have  the  bill  certified,  as  it  was 
before  the  interpolation  of  those  words,  and,  the  facts  being 
agreed,  this  court  held  that  the  court  below  had  the  right  to 
insert  those  words;  and  the  real  point  of  the  decision  was^ 
that  the  record  as  already  before  the  court  was  correct  and 
true,  and  refused  the  writ.  Judge  Maxwell  remarked  that  a 
certiorari  could  not  be  used  to  cause  a  record  to  be  made  or 
corrected.  This  is  so.  Its  office  is  only  to  bring  up  the  rec- 
ord as  already  made  by  the  court  below.  Any  amendment 
or  correction  of  that  record  is  to  be  made  by  that  court  in  a 
proper  proceeding:  State  v.  Vest,2l  W.  Va.  796;  Bias  v.  Floyd, 
7  Leigh,  647.  A  certiorari  will  not  do  this.  But  in  this  ouse 
the  state  by  the  certiorari  is  not  seeking  to  alter,  amend,  or 
correct  the  record  from  its  present  showing,  as  it  now  is  in 
the  circuit  court,  but  simply  to  present  it  here  as  it  is  there. 
The  motion  to  quash  the  certiorari  is  overruled. 

The  indictment  is  as  follows:  — 

"  State  of  West  Viriginia,  Ritchie  County,  to  wit. 

"The  grand  jurors  of  the  state  of  West  Virginia,  in  and  for 
the  body  of  the  county  of  Ritchie,  and  not  attending  said 
court,  upon  their  oaths  present  that  Thomas  Tingler,  on  the 

day  of ,  1888,  in  said  county,  feloniously  did  forge  a 

certain  paper  writing,  purporting  to  be  an  order  signed  by 
MacFadden,  and  to  solicit  Mr.  Collins  to  let  the  bearer 
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have  three  dollars'  worth  of  goods,  and  which  said  forged 
order  is  of  the  following  purport  and  effect,  to  wit:  — 

"  *  Feb.  the  23,  1888. 
"  •  Mr.  Collins,  —  Please  let  the  bearer  have  three  dollars' 
worth  of  goods,  and  oblige  me.     I  will  pay  you  in  tobacco. 

" '  MacFadden.' 

With  intent  to  defraud,  against  the  peace  and  dignity  of  the 
state. 

"  Second  count.  And  the  jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  the  said  Thomas  Tingler 

afterwards,  to  wit,  on  the  day  of ,  1888,  in   said 

county,  feloniously  did  utter  and  attempt  to  employ  as  true  a 
certain  paper  writing,  purporting  to  be  an  order  payable  to 
bearer,  which  said  last-mentioned  order  is  of  the  following 
purport  and  effect,  that  is  to  say:  — 

"'Feb.  the  28,  1888. 

" '  Mr.  Collins,  —  Please  let  the  bearer  have  three  dollars' 
worth  of  goods,  and  oblige  me.     I  will  pay  you  in  tobacco. 

"  •  MacFadden.' 
With  intent  to  defraud;  he,  the  said  Thomas  Tingler,  at  the 
time  he  so  uttered  and  attempted  to  employ  as  true  the  said 
last-mentioned  forged  order  and  paper  writing,  to  wit,  on  the 
day  and  year  last  aforesaid,  well  knowing  the  same  to  be 
forged,  against  the  peace  and  dignity  of  the  state.  On  infor- 
mation of  Creed  Collins  and  William  MacFadden,  sworn  and 
sent  to  the  grand  jury  to  give  evidence  at  the  instance  of  the 
state.  H.  Peck,  Pros.  Att'y. 

[Indorsed]  "  A  true  bill.     J.  M.  ^MacKinney,  Foreman." 

Defendant  moved  the  court  to  quash  the  indictment  and 
each  count,  and  his  motion  was  overruled.  He  then  pleaded 
not  guilty,  and  was  tried  by  a  jury,  and  a  general  verdict  of 
guilty  as  charged  in  the  indictment  was  rendered.  He 
moved  the  court  to  arrest  judgment  and  grant  him  a  new  trial, 
because  the  verdict  was  contrary  to  law  and  evidence.  The 
court  overruled  the  motion  and  pronounced  the  said  sentence, 
and  he  excepted. 

The  bill  of  exceptions  shows  that  the  state  proved  by  Creed 
Collins  that  the  order  was  presented  to  him  at  his  store  in 
Ritchie  County  by  the  prisoner  about  the  time  of  its  date, 
who  said  that  his  name  was  Thomas  Campbell,  and  that  the 
order  presented  signed  "MacFadden"  was  given  to  him  by 
William   MacFadden  for  work;   that  Collins  gave   prisoner 
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three  dollars  in  goods  for  the  order,  and  charged  them  to 
MacFadden,  who  afterwards  refused  to  pay  the  same  because 
he  had  not  given  the  order,  and  that  he  (Collins)  had  lost  the 
amount  of  the  order,  three  dollars. 

The  state  introduced  the  order  set  out  in  the  indictment» 
and  proved  by  William  MacFadden  that  the  name  of  the 
prisoner  was  Thomas  Tingler;  that  he,  MacFadden,  was  not 
indebted  to  Tingler  at  the  time  when  the  order  bears  date;  ■ 
that  he  did  not  write  or  sign  the  name  "  MacFadden  "  thereto, 
and  did  not  authorize  any  one  to  do'so,  nor  did  he  ever  recog- 
nize it  as  good,  but  refused  to  pay  it  to  Collins,  and  Collins 
lost  three  dollars  thereon.  MacFadden,  on  cross-examination, 
stated  that  since  he  first  had  knowledge  of  the  existence  of 
the  order,  he  had  said,  if  prisoner  had  paid  him  one  hundred 
dollars  he  would  not  have  prosecuted  him;  that  he  meant  by 
that  that  he  would  have  avoided  going  before  the  grand  jury. 
He  said  he  was  the  only  William  MacFadden  in  Ritchie 
County. 

The  state  proved  by  Hallam  that  prisoner  had  been  in  his 
custody  as  jailer  upon  this  charge;  that  he  was  not  kept 
locked  in  the  cell,  but  was  permitted  to  be  at  large  in  the  room 
containing  the  cells  or  cages;  that  the  door  of  the  room  was 
not  locked,  but  propped  with  an  iron  poker  from  the  outside; 
that  prisoner  pried  one  of  the  hinges  of  the  door  loose  and 
escaped,  and  was  gone  three  months.  A  reward  was  offered, 
and  he  was  captured  by  a  man  named  Frey.  An  account 
was  shown  witness  in  his  favor  against  the  state,  sworn  to  by 
him,  for  criminal  charges,  charging  for  receiving  and  dis- 
charging this  prisoner  at  date  of  escape,  and  he  admitted 
swearing  to  the  account,  stating  that  he  was  mistaken,  and 
should  have  charged  only  for  receiving  the  prisoner. 

Treating,  as  we  must,  the  record  of  the  finding  of  the  indict- 
ment as  correctly  shown  by  the  record  sent  up  by  the  clerk 
under  the  certiorari,  there  is  nothing  to  sustain  the  motions 
to  quash  and  in  arrest  of  judgment,  so  far  as  they  rest  on  that 
point. 

Is  the  indictment  good  in  both  counts?  We  think  it  is. 
The  prisoner's  counsel  argues  that  the  second  count  is  bad 
because  it  does  not  specify  the  person  to  be  defrauded.  The 
counsel  admits  that  the  first  count,  though  it  does  not  nanie 
such  person,  and  though  bad  at  common  law,  is  good  under 
the  Code  of  1887,  c.  158.  sec,  8,  providing  that  "  where  an  in- 
tent to  injure,  defraud,  or  cheat  is  required  to  constitute  an 
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offense,  it  shall  be  sufficient  in  an  indictment  or  accusation 
therefor  to  allege  generally  an  intent  to  injure,  defraud,  and 
cheat  without  naming  the  person  intended  to  be  injured,  de- 
frauded, or  cheated";  but  contends  that  the  second  count, 
that  for  uttering,  is  not  helped  by  this  statute.  We  do  not 
concur  in  this  view.  We  think  that  such  intent  exists  in 
the  uttering  and  employing  as  true  a  forged  instrument} 
knowing  it  to  be  forged,  as  much  as  in  the  act  of  forging  it. 
In  State  v.  Henderson,  29  W.  Va.  147,  the  count  for  uttering 
did  not  charge  whom  it  was  intended  to  defraud,  though  it 
did  charge  to  the  prejudice  of  Leonard,  and  it  was  held  good. 
So  in  State  v.  Koontz,  31  W.  Va.  127,  the  indictment  was  held 
good,  though  it  did  not  name  the  person  to  be  defrauded. 
This  indictment  is  in  the  form  found  in  Mayo's  Guide,  which 
has  for  many  years  been  used  in  both  Virginias. 

In  assigning  errors,  the  prisoner's  counsel  points  out  as  a 
defect  in  the  indictment  that  it  does  not  allege  that  the  act  was 
to  the  prejudice  of  any  one's  right.  Powell  v.  Commonwealth,  11 
Gratt.  822,  is  a  full  answer  to  this  point.  There  it  was  held 
that  the  words  "to  the  prejudice  of  another's  right,"  found  in 
the  statute  against  forgery,  need  not  be  used  in  the  indict- 
ment, because  they  are  descriptive,  not  of  the  offense,  but  of 
the  instrument.  Having  specified  various  instruments  as 
subjects  of  forgery,  it  being  impossible  to  specify  all,  section 
7  provides:  "  If  a  person  forge  any  writing  other  than  such  as 
is  mentioned  in  the  first  and  third  sections  of  this  chapter,  to 
the  prejudice  of  another's  right,"  —  plainly  intending  by  these 
words  to  describe  or  characterize  the  writing,  not  the  act.  If 
the  instrument  itself  be  of  such  character  as  may  prejudice 
another's  right,  that  is  enough.  There  is  no  error,  therefore,  in 
overruling  the  motion  to  quash  and  in  arrest  of  judgment. 

Was  there  error  in  refusing  a  new  trial?  Prisoner's  counsel 
urges  that  the  evidence  does  not  show  that  the  forgery  was 
committed  in  Ritchie  County.  The  prisoner  in  Ritchie  County 
has  the  order  in  his  possession,  and  passes  it  about  the  date 
of  the  order.  If  he  forged  it,  why  may  it  not  be  said  that  he 
forged  it  there?  In  State  v.  Poindezfer,  23  W.  Va.  805,  this 
court  held  that  on  a  trial  for  forgery,  if  it  be  proved  that  the 
writing  was  found  in  the  hands  of  the  prisoner  in  the  county 
where  he  uttered  or  attempted  to  employ  it  as  true,  and  there 
is  no  evidence  that  the  forgery  was  done  in  another  county, 
the  jury  may  infer  from  these  facts  that  the  forgery  was  com- 
mitted in  that  county.     In  Spencer  v.  Commonwealth,  2  Leigh, 
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751,  the  court  held  that  evidence  that  the  prisoner  had 
the  note  in  his  possession  in  a  county  was  proper  evidence  to 
go  before  the  jury  of  the  fact  that  he  committed  the  forgery 
there:  See  3  Greenl.  Ev.,  sec.  112.  The  jury  having  found 
against  the  prisoner  as  to  this  point,  it  being  the  judge  of  the 
weight  of  the  evidence,  this  court  cannot  find  otherwise,  unless 
we  consider  the  evidence  manifestly  insuflScient.  But  the  ver- 
dict, it  may  be  added  as  pertinent  to  this  point,  is  general.  It 
finds  the  prisoner  guilty  of  uttering  and  employing  the  order 
as  true  as  much  as  it  finds  him  guilty  of  forgery,  and  this 
certainly  occurred  in  Ritchie.  This  consideration  would  ren- 
der the  question  of  the  place  of  the  forgery  immaterial,  even 
if  there  were  anything  of  substance  in  it. 

We  are  of  opinion  that  the  evidence  justifies  the  verdict. 
Judgment  is  to  be  afiirmed. 

Certiorari  —  When  will  Lie.  —  Certiorari  to  obtain  a  complete 
transcript  is  granted  npon  either  party's  suggesting  a  dimunition  of  the 
record,  and  it  may  issue  as  often  as  it  is  made  to  appear  that  the  record  is 
imperfect,  until  a  perfect  transcript  is  obtained:  State  v.  Reid,  1  Dev.  &  B. 
377;  28  Am.  Dec.  572,  and  note. 

Forgery  —  Sufficiency  of  Indictment.  —  It  is  not  necessary  in  char- 
ging forgery  to  designate  the  person  or  corporation  sought  to  be  defrauded: 
State  V.  Cross,  101  N.  0.  770;  9  Am.  St.  Rep.  63,  and  note;  People  v.  Van 
Alstine,  57  Mich.  69. 
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[32  West  Virginia,  662.] 
Paktition  op  Property  not  Susceptible  of  Division. — When  partition  In 
kind  cannot  be  conveniently  made,  the  court  may  either  allot  the  entire 
subject-matter  to  the  tenant  offering  the  largest  sum  for  the  whole,  or 
may  order  the  sale  of  the  whole,  and  a  distribuilon  of  the  proceeds  among 
the  tenants.  The  court  cannot,  however,  allot  the  whole  to  a  tenant  who 
is  able,  but  unwilling,  to  pay  to  the  other  tenants  as  much  or  more  pro- 
portionally for  their  interests  as  they  are  willing  and  able  to  pay  him 
for  his  interest;  nor  can  it  compel  one  tenant  to  accept  for  his  inter- 
est less  than  he  is  willing  and  able  to  pay  for  the  like  interests  of  the 
other  tenants. 

J.  W.  Mason  and  A.  F.  Haymond,  for  the  appellant. 

Snyder,  P.  Suit  in  equity  commenced  in  December,  1882, 
in  the  circuit  court  of  Monongalia  County  by  John  W.  Cor- 
rothers  against  Thomas  M.  Jolliffe  and  others,  and  subse- 
quently removed  to  the  circuit  court  of  Taylor  County,  where 
it  was  finally  heard  and  decided.     The  facts  as  they  appear 
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in  the  record,  so  far  as  it  is  necessary  to  state  them  for  the 
purposes  of  this  appeal,  are  as  follows:  —  ^ 

Prior  to  July,  1882,  six  of  the  children  of  Joseph  Jolliffe, 
deceased,  were  the  joint  owners  of  certain  real  estate  in 
Monongalia  County,  consisting  of  about  twenty-one  acres  of 
land,  on  which  there  were  a  mill  and  other  buildings,  with 
certain  water  rights  appurtenant  thereto.  One  of  these  six 
children  was  the  defendant,  Thomas  M.  Jolliffe,  and  another 
was  his  sister,  Catherine  A.  Hutchinson,  who,  in  July,  1882> 
sold  and  conveyed  her  undivided  one-sixth  interest  in  said 
property  to  the  plaintiff,  John  W.  Corrothers.  In  December, 
1882,  the  defendant,  Thomas  M.  Jolliffe,  purchased  and  had 
conveyed  to  him  the  interests  of  four  of  said  children,  whereby 
he  became  the  owner  of  the  five  sixths,  and  the  plaintiff  the 
owner  of  the  other  one  sixth,  of  said  property.  The  bill  al- 
leges, and  the  answer  admits,  that  the  property  is  not  suscep- 
tible of  partition  in  kind.  The  bill  prayed  for  a  sale  of  the 
property,  and  a  division  of  the  proceeds  according  to  the  re- 
spective interests  of  the  parties.  The  defendant,  Thomas  M. 
Jolliffe,  states  in  his  answer  that  he  does  not  wish  to  sell  his 
five  sixths  interest  in  the  property,  and  avers  and  offers  to 
pay  the  plaintiff  for  his  one-sixth  interest  whatever  sum  three 
disinterested  men  will  say  it  is  worth,  or  whatever  the  court, 
by  reference  to  a  commissioner,  may  ascertain  to  be  the  value 
of  the  plaintiff's  one-sixth  interest.  In  reply  to  this  claim 
and  offer  of  the  defendant,  the  plaintiff  stated  that  he  also 
wished  to  buy  the  property,  and  was  willing  to  pay  the  said 
defendant  the  fair  value  of  his  five  sixths,  to  be  ascertained 
as  suggested  by  the  defendant,  and  denies  that  because  the 
defendant  is  the  owner  of  the  larger  interest,  he  has  the  right 
to  purchase  the  property,  to  the  exclusion  of  the  right  of  the 
plaintiff  to  purchase. 

Upon  this  state  of  facts,  the  court  made  an  order,  in  which 
it  decided  that  the  defendant  was  entitled  to  purchase  the 
one-sixth  interest  of  the  plaintiff,  and  referred  the  cause  to  a 
commissioner  to  ascertain  the  value  of  said  one-sixth  interest. 
The  commissioner  took  depositions  as  to  the  condition  and 
value  of  the  property,  and  reported  that  the  value  of  the  plain- 
tiff's one  sixth  was  $583,  and  he  also  returned  with  his  report 
the  offers  of  two  responsible  persons  to  pay  $1,100  and  $1,150 
respectively  for  said  one-sixth  interest.  On  exceptions  by 
the  plaintiff,  the  cause  was  referred  to  another  commissioner, 
and  he  reported  that  the  said  one-sixth  interest  was  worth 
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$550.  Upon  the  final  hearing  of  the  cause,  the  plaintiflT  re- 
peated an  otfer  previously  made  by  him  to  pay  the  defendant 
$4,166.69  for  his*  five-sixths  interest  in  the  property,  and 
brought  said  sura  into  court  and  tendered  it  for  such  pay- 
ment; but  the  court  refused  to  consider  said  offer,  and  decreed 
that  the  defendant  pay  to  the  plaintiff  $550  in  full  satisfaction 
of  his  one-sixth  interest,  and  in  consideration  thereof  ordered 
tlie  plaintifi"  to  convey  said  interest  in  the  property  to  the  said 
del'endant. 

From  this  decree,  which  was  entered  on  August  11,  1886, 
the  plaintiff  has  appealed. 

Our  statute  declares:  "When  partition  cannot  be  conve- 
niently made,  the  entire  subject  may  be  allotted  to  any  party 
who  will  accept  it  and  pay  therefor  to  the  other  parties  such 
sums  of  money  as  their  interest  therein  may  entitle  them  to;  or 
in  any  case  in  which  partition  cannot  be  conveniently  made^ 
....  the  court  may  order  a  sale  of  the  entire  subject,  and 
make  distribution  of  the  proceeds  of  sale  according  to  the  re- 
spective rights  of  those  entitled,"  etc.:  Code  1887,  c.  79,  see. 
3.  Under  this  provision  of  the  statute,  when  partition  in  kind 
cannot  be  conveniently  made,  the  court  may  do  either  of  two 
things:  1.  It  may  allot  the  entire  subject  to  a  party  who 
will  accept  it;  or  2.  It  may  order  the  whole  subject  to  be  sold; 
but  whether  the  court  should,  in  any  particular  case,  adopt 
one  or  the  other  of  these  modes  of  proceeding  must  depend 
upon  the  circumstances  of  the  case.  In  a  case  such  as  the 
one  now  before  us,  where  there  are  but  two  parties,  and  each 
of  them  desires  to  have  allotted  to  him  the  whole  subject,  the 
court  cannot  arbitrarily  decide  that  one  shall  have  the  subject, 
to  the  exclusion  of  the  other. 

The  fact  that  one  has  a  greater  interest  than  the  other  is 
surely  no  just  reason  why  he  should  be  given  a  right  of  elec- 
tion which  is  denied  to  the  other.  In  principle,  the  owner  of 
the  small  interest  has  as  much  right  to  control  and  protect 
his  interest  as  the  owner  of  the  large  interest  has  to  control 
and  protect  his  interest.  The  difference  between  the  two  in- 
terests is  merely  one  of  degree,  and  not  of  principle.  The 
small  interest  of  the  one  may  be  a  much  larger  proportion  of 
his  whole  estate  than  the  large  interest  is  to  the  whole  estate 
of  the  owner  of  that  interest.  A  man  who  owns  one  acre  of 
land  is,  in  law  and  justice,  entitled  to  the  same  rights  in  re- 
spect to  it  that  a  man  who  owns  one  hundred  acres  is  in  re- 
spect to  his  one  hundred  acres.     The  language  of  the  statute 
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is,  not  that  the  owner  of  the  larger  interest  may  elect  to  have 
allotted  to  him  the  whole  subject,  upon  the  payment  to  the 
owner  of  the  smaller  interest  the  value  of  the  latter,  but  that 
the  entire  subject  may  be  allotted  to  any  party,  regardless  of 
his  interest,  who  will  accept  it.  In  a  case  where  more  than 
one  party,  as  in  the  case  at  bar.  asks  the  court  to  allot  the 
whole  subject  to  him,  and  he  is  able  and  willing  to  pay  for  the 
other  interests,  both  reason  and  justice  require  the  court,  in 
the  exercise  of  its  powers,  to  allot  the  whole  to  the  party  who 
offers  the  largest  proportional  sum  for  the  whole  or  the  inter- 
ests of  other  parties.  It  would  be  unjust,  in  such  cases,  to 
allot  the  whole  to  the  party  who  was  unwilling  to  pay  to  the 
other  party  or  parties  as  much  or  more  proportionally  for  their 
interests  as  they  were  willing  and  able  to  pay  him  for  his  in- 
terest, and  it  would  be  equally  unjust  for  the  court  to  compel 
a  party  to  accept  for  his  interest  less  than  he  was  ready  and 
willing  to  pay  for  the  like  interests  of  the  other  parties.  In 
such  case  the  only  proper  mode  of  proceeding  is  for  the  court 
either  to  allot  the  entire  subject  to  the  party  who  offers  the 
largest  proportional  price  for  it,  or  to  order  the  sale  of  the 
whole. 

If,  however,  only  one  of  the  parties  is  willing  to  have  the 
whole  allotted  to  him,  and  the  other  parties  are  unwilling  to 
take  for  their  interests  what  such  party  is  willing  to  pay 
therefor,  then  the  court  may  either  refer  the  matter  to  a  com- 
missioner to  ascertain  the  fair  value  to  be  paid  for  said 
interests,  or  order  the  whole  subject  to  be  sold,  as  the  one 
or  the  other  course  may  seem  to  the  court  to  be  the  most 
advisable  and  promotive  of  the  interests  of  all  the  parties 
in  interest. 

In  the  case  at  bar,  the  plaintiff  offered  to  pay  the  defendant 
$4,166.67  for  his  five  sixths  of  the  property.  This  was  equiv- 
alent to  an  offer  of  $833.33  for  a  one-sixth  interest,  and  in 
the  face  of  this  offer  the  court  decreed  that  the  plaintiff 
should  have  only  $550  for  his  one-sixth  interest.  The  effect 
of  this  decree  was  to  confiscate  at  least  $283.33  of  the  plain- 
tiff's property,  or  to  transfer  it  to  the  defendant  arbitrarily 
and  without  compensation.  But  this  was  not  all.  The 
plaintiff  was  offered  a  much  larger  sum  than  $833.33  for  his 
interest,  and  stated  that  he  expected  to  pay  the  defendant 
more  than  that  sum  for  each  of  the  defendant's  sixth  inter- 
ests in  the  event  thcentire  property  should  be  sold  at  public 
auction. 
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In  view  of  these  and  other  facts  appearing  in  the  record,  it 
was  the  plain  duty  of  the  court  to  order  the  entire  subject  to 
be  sold  at  auction.  For  these  reasons,  I  am  of  opinion  that 
all  the  decrees  of  the  circuit  court  should  be  reversed,  and  the 
cause  remanded  to  said  court,  to  be  there  proceeded  in 
according  to  the  principles  announced  in  this  opinion. 

Partition  of  Property  not  Susceptible  of  Division. — Where  the 
property  ia  uot  susceptible  of  division,  or  a  division  would  be  manifestly  in- 
jurious  to  the  interests  of  the  co-tenants,  the  court  should  decree  a  sale  of 
the  whole  property:  Daily.  Confidence  etc.  Mining  Co.,  3  Nev.  531;  93  Am. 
Dec.  419,  and  note;  note  to  Laurissini  v.  Corquette,  57  Am.  Dec.  200;  Blake- 
more  V.  Blakemore,  39  La.  Ann.  804;  Brendel  v.  Kloppt  69  Md.  1;  Coffiit  v. 
Argo,  134  lU.  276. 


Alderson  v.  Commissioners. 

[32  West  Vieginia,  G40.] 

Elections  —  Injunction  —  Jurisdiction.  —  An  injunction  will  not  issue  to 
restrain  county  commissioners  or  other  proper  oflScers  from  certifying 
to  the  governor  the  result  of  their  canvass  of  the  county  vote  for  a 
representative  in  Congress. 

Appeal  —  What  Reviewed  on  —  Contempt.  —  An  appeal  from  a  decree  in 
equity  will  not  bring  up  for  review  an  order  discharging  a  rule  to  show 
cause  why  punishment  should  not  be  inflicted  for  disobeying  an  injunc- 
tion granted  in  the  suit.  Such  order  can  be  reviewed  only  by  writ  of 
error. 

J.  W.  St.  Claiff  Brown  and  Jackson,  and  0.  Johnson^  for  the 
appellant. 

A.  Burlew  and  J.  A.  Hutchinson,  for  the  appellees. 

Brannon,  J.  John  D.  Alderson  presented  to  the  judge  of 
eighth  circuit  a  bill  in  equity,  stating,  in  effect,  that  at  the 
election  in  this  state  on  November  6,  1888,  he  received  a  large 
number  of  votes  for  representative  in  the  Congress  of  the 
United  States  for  the  third  district  of  this  state;  that  the 
opposing  candidate  was  James  H.  MacGinnis,  who  received 
a  large  number  of  votes  for  the  same  position;  that  the  result 
of  the  election  in  each  county  of  said  district  except  Kanawha 
had  been  certified  to  the  governor;  that  either  he  or  Mac- 
Ginnis had  been  elected;  that  the  result  depended  on  the 
ascertainment  of  the  result  in  Kanawha  County;  that  the 
defendant  commissioners  on  November  12th  met  to  ascertain 
the  result  in  said  county;  that  returns  as  certified  from  the 
precincts  showed  that  said  Alderson  had  received  3,329  and 
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said  MacGinnis  4,658  votes;  that  said  Alderson  demanded  a 
recount,  which  recount  was  made,  whereby  the  result  was 
for  said  Alderson  3,341  and  for  said  MacGinnis  4,638  votes; 
that  said  commissioners  refused  to  accept  such  recount  ex- 
cept as  to  certain  precincts,  and  as  to  others  adopted  the 
original  returns,  rejecting  the  result  of  the  recount  there, 
and  entirely  rejected  the  votes  cast  at  two  precincts,  whereby 
the  result  was  for  said  Alderson  3,325  and  for  said  MacGinnis 
4,660  votes,  which  would  elect  said  MacGinnis.  The  bill 
states  that  the  said  Alderson  excepted  to  this  action  of  the 
commissioners,  and  during  the  progress  of  the  canvass  ex- 
cepted to  various  rulings  and  decisions  of  the  commissioners, 
which  are  detailed  in  the  bill.  The  bill  also  states  that  the 
commissioners  refused  to  settle  and  sign  bills  of  exceptions 
touching  these  rulings,  and  that  said  Alderson  by  a  proceed- 
ing in  mandamus  in  this  court  obtained  a  mandate  from  this 
court  requiring  them  to  do  so;  and  that  they  were  bound  to 
make  a  record  of  all  poll-books,  ballots,  packages,  ballot- 
boxes,  and  tally-sheets,  tally-sheets  on  the  recount  and  evi- 
dence, and  their  rulings  and  actions;  and  that  he  had  tendered 
them  a  bill  of  exceptions  representing  the  same,  but  they  had 
not  yet  settled  and  signed  it;  and  that,  as  soon  as  settled  and 
signed,  he  would  apply  to  the  circuit  court  of  Kanawha  for  a 
writ  of  certiorari  to  correct  such  erroneous  proceedings  of 
said  commissioners;  that  in  order  that  justice  might  be  done, 
it  was  important  to  him  that  said  commissioners  should  not 
send  to  the  governor  certificates  of  the  result  of  said  election 
in  said  county  according  to  their  said  decision;  that  it  was 
che  intention  of  the  commissioners,  as  soon  as  they  should 
sign  said  bill  of  exceptions,  and  before  he  could  have  time  to 
apply  to  said  circuit  court  and  obtain  a  certiorari  and  give 
bond,  to  certify  said  result  to  the  governor  according  to  their 
erroneous  decision,  and  that  they  intended  so  doing  for  the 
very  purpose  of  defeating  said  Alderson's  right  to  review  said 
proceedings;  that  he  had  asked  said  commissioners  to  con- 
sent not  to  certify  said  result  until  he  could  apply  for  the 
certiorari,  but  they  declined  to  say  what  their  intention  was; 
that  though  they  had  announced  their  decision,  they  were 
keeping  it  off  the  record  until  the  bill  of  exceptions  should 
be  signed,  and  he  charged  that  they  had  already  made  out  a 
certificate  ready  to  file  with  the  governor  as  soon  as  the  ex- 
ception should  be  signed,  and  their  decision  entered  of  record, 
and  that  they  had  prepared  it,  that  there  might  be  as  little 
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delay  as  possible  in  filing  it  with  the  governor,  and  that 
thereby  the  said  Alderson  would  be  defeated  in  his  attempt 
to  review  said  proceedings.  He  prayed  an  injunction  to  re- 
strain the  commissioners  from  certifying  to  the  governor  the 
result  of  said  election.  On  December  15,  1888,  such  injunc- 
tion was  awarded.  Said  Alderson,  on  January  4,  1889,  filed 
in  court  his  affidavit,  stating  that  process  upon  the  injunction 
bill  was  served  on  two  of  the  commissioners  December  15th, 
but  does  not  give  date  of  service  on  the  other;  that  on  Decem- 
ber 15,  1888,  he  presented  his  petition  for  a  certiorari  to 
review  such  proceedings,  and  it  appears  it  was  allowed  De- 
cember 17,  1888,  with  an  order  restraining  them  from  certi- 
fying said  result,  and  that  he  believes  the  said  commissioners 
had  full  notice  thereof;  and  that  notwithstanding  such  notice 
and  service  of  process  on  said  injunction,  said  commissioners 
did  certify  such  result  to  the  governor;  and  on  said  Alder- 
son's  motion,  a  rule  was  awarded  against  them  to  show  cause 
why  they  should  not  be  punished  for  their  contempt  in  so 
violating  the  injunction.  Afterwards  the  defendants  moved 
the  court  to  quash  the  said  rule  for  contempt  as  improvi- 
dently  awarded  and  for  want  of  jurisdiction,  and  the  rule  was 
quashed,  and  defendants  discharged  therefrom.  Afterwards 
the  defendants  moved  the  court  to  dissolve  the  injunction, 
and  the  same  was  dissolved  for  want  of  jurisdiction,  and  the 
bill  dismissed. 

Said  Alderson  appealed  to  this  court.  He  assigns  that  the 
court  erred  in  dissolving  the  injunction  and  dismissing  the 
bill,  and  in  discharging  the  rule  for  contempt. 

The  defendants  contend  that  there  was  no  jurisdiction  in 
the  circuit  court  to  entertain  the  injunction,  and  that  it  prop- 
erly dissolved  it  and  dismissed  the  bill.  No  principle  of  the 
law  of  injunction  is  better  settled  than  that  injunction  does 
not  lie  to  determine  questions  of  appointment  to  public  office 
and  the  title  thereto,  as  they  are  of  purely  legal  nature,  and 
cognizable  only  in  courts  of  law:  2  High  on  Injunctions,  sec. 
1312;  High  on  Extraordinary  Legal  Remedies,  sec.  619;  Kil- 
patrick  v.  Smith,  77  Va.  347;  Judge  Green's  opinion  and  au- 
thorities cited  in  Dryden  v.  Swinburn,  15  W.  Va.  234.  This 
is  not,  however,  a  proceeding  to  try  title  to  an  office,  but  to 
restrain  county  commissioners  from  sending  to  the  governor 
the  result  of  their  count  of  the  votes  for  a  representative  in 
the  United  States  Congress.  Does  an  injunction  lie  in  such 
case? 
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Our  statute  provides  that  the  commissioners  shall  ascer- 
tain the  result  of  the  election  in  their  county  and  certify  it 
to  the  governor,  who  is  to  ascertain  who  is  elected,  and  make 
proclamation  thereof.  In  Dickey  v.  Reed,  78  111.  261,  it  was 
held  that  a  court  of  chancery  has  no  power  to  restrain  by 
injunction  a  board  of  canvassers  from  canvassing  the  returns 
of  an  election,  where  the  law  under  which  the  election  was 
held  neither  in  terms  nor  by  implication  confers  such  power, 
and  where  there  are  no  facts  before  the  court  which  require 
it  to  take  judicial  cognizance,  and  hear  and  adjudicate  and 
decree;  and  that,  valuable  as  is  the  remedy  in  its  proper 
sphere,  it  must  not  be  extended  to  doubtful  cases,  or  to  ac- 
complish ends  where  there  are  other  adequate  remedies.  The 
opinion  in  that  case  is  elaborate  and  well  sustained.  I  quote 
some  of  its  passages:  — 

"  If  the  court  may  exercise  this  jurisdiction  in  cases  of 
doubt,  or  even  where  there  is  no  doubt,  of  the  result,  a  few 
....  persons  might,  and  probably  would,  be  induced,  from 
the  heat  and  strife  always  engendered  in  such  elections,  to 
resort  to  a  bill  and  injunction,  and  thus  for  years  thwart  the 

will  of  the  people Public  policy  does  not  require  such 

a  jurisdiction,  even  if  it  could  sanction  it.  If  the  power  were 
adtnitted,  where  would  its  jurisdiction  end?  ....  Sanction 
the  power  in  this  case  as  inherent  in  the  court  of  chancery, 
could  any  ingenuity  suggest  reasons  which  should  forbid  the 
application  of  the  same  rule  to  every  case  we  have  above  sup- 
posed, or  any  election  case  where  fraud  is  alleged?  In  this 
case,  alleged  fraud  is  the  ground  on  which  the  power  is  urged. 
So  would  it  be  in  those  cases,  and  the  fraud  would  be  pre- 
cisely the  same  in  each." 

In  Peck  V.  Weddell,  17  Ohio  St.  271,  it  was  held  that  fraud 
in  election  could  not  justify  injunction.  In  Thompson  v. 
Ewing,  1  Brewst.  67,  it  is  held  that  equity  cannot  restrain  a 
prothonotary  from  certifying  election  returns  to  the  board  of 
return  judges,  though  the  returns  are  admitted  to  be  forgeries, 
6  Am.  &  Eng.  Ency.  of  Law,  tit.  Elections,  p.  390,  states  the 
law  thus:  "A  court  of  equity  will  not  interfere  by  an  injunc- 
tion to  prevent  the  election  officers  or  canvassing  officers  from 
doing  their  duty  as  required  by  the  law,  nor  prevent  them 
from  canvassing  votes  in  a  certain  way." 

I  think  the  case  of  Fleming  v.  Guthrie,  32  W.  Va,  1,  ante^ 
p.  792,  contains  principles  of  law  kindred  to,  if  not  binding 
as  authority  in,  this  case.     Judge  Fleming,  who  was  a  candi- 
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■date  for  governor  at  the  same  election,  obtained  an  injunc- 
tion restraining  the  secretary  of  state  from  laying  before  the 
legislature  the  certificate  of  the  commissioners  of  the  county 
oourt  of  Kanawha  County  of  the  result  of  the  election  as 
to  governor,  and  afterwards  General  GoflF,  who  was  also  a 
candidate  for  governor,  obtained  from  the  circuit  court  of 
Kanawha  a  mandamus  to  compel  the  secretary  of  fetate  to  do 
what  he  had  been  so  enjoined  from  doing.  The  circuit  court 
announced  that  it  would  disregard  and  ignore  such  injunc- 
tion. The  bill  of  injunction  alleged  that  Fleming  had  before 
that  obtained  from  said  circuit  court  a  certiorari  to  correct 
the  action  of  the  commissioners  in  canvassing  the  vote  for 
governor,  and  that  said  certiorari  was  yet  pending;  but  that 
€aid  commissioners  had  transmitted  said  certificate  of  returns 
to  secretary  of  state  before  said  certiorari  issued.  Fleming 
asked  a  writ  of  prohibition  from  this  court  to  prohibit  the 
circuit  court  from  ignoring  said  injunction  and  proceeding 
with  said  mandamus,  which  was  refused  by  this  court. 

Here  was  an  injunction  to  restrain  the  sending  to  the  legis- 
lature, that  it  might  declare  the  result  as  to  governor,  the  re- 
turns of  Kanawha  County,  until  the  pending  writ  of  certiorari 
should  accomplish  correction  of  alleged  errors  and  procure 
correct  returns.  That  injunction  might  be  said  to  be  merely 
auxiliary  and  necessary  to  keep  back  the  returns,  so  that 
they  could  not  be  made  the  basis  of  a  declaration  of  election 
until  correct  returns  should  be  had,  just  as  much  as  in  this 
case;  but  the  court  did  not  think  the  injunction  could  be  sus- 
tained, for  want  of  jurisdiction.  In  delivering  the  opinion  of 
the  court,  Snyder,  president  of  the  court,  said:  — 

"  In  Walton  v.  Beveling,  61  111.  201,  it  was  held  that  '  where 
the  law  plainly  requires  an  officer  to  perform  a  duty,  and  he 
is  not  exceeding  or  abusing  his  powers,  but  fairly  acting  within 
the  same,  and  a  court  issues  a  writ  to  restrain  him  from 
its  performance,  he  must  discharge  his  duty  as  prescribed 
by  the  law.'  That  case  was  a  proceeding  for  contempt 
against  election  officers  for  holding  an  election  in  disobe- 
dience to  an  order  of  injunction,  and  in  which  the  court  held 
that  the  injunction,  having  been  issued  without  authority, 
was  void,  and  that  there  was  no  contempt  in  disobeying  it. 
The  court,  in  its  opinion,  says:  'In  such  case,  what  must 
control  the  officer,  —  the  mandate  of  the  court,  or  the  plain 
behests  of  the  law?  The  court,  as  well  as  the  inferior  officer, 
aiust  be  governed  by  the  law.     When  the  law  imposes  a  posi- 
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live  duty  upon  a  public  functionary,  and  a  court  commands 
him  not  to  perform  it,  he  must  obey  the  law,  and  disobey  the 
writ  of  the  court.'  In  Moulton  v.  Reid,  54  Ala.  320,  it  was 
decided  that  a  court  of  equity  has  no  jurisdiction  to  enjoin 
the  person  declared  elected  to  a  municipal  office  from  using 
his  certificate  of  election  where  the  law  provides  for  a  con- 
test." 

This  court  then  held:  "A  court  of  equity  has  no  jurisdic- 
tion to  enjoin  the  secretary  of  state  from  delivering  to  the 
speaker  of  the  house  of  delegates  the  sealed  returns  of  an 
election  for  governor  properly  transmitted  to  him;  and  such 
injunction,  if  granted,  will  be  treated  as  a  nullity."  And 
citing  in  its  opinion  with  approbation  the  case  of  Smith  v. 
Myers,  109  Ind.  1,  58  Am.  Rep.  375,  quoted  from  it  as  follows: 
"  It  is  a  principle  of  constitutional  law,  declared  in  our  con- 
stitution, and  enforced  by  many  decisions  of  our  own  and 
other  courts,  that  the  departments  of  government  are  separate 
and  distinct,  and  that  the  officers  of  one  department  shall  not 
invade  any  other.  To  interfere  by  injunction  in  this  case 
would  involve  a  violation  of  this  fundamental  principle,  as 
a  conflict  between  two  great  departments  of  the  government 
would  result  from  an  exercise  of  the  jurisdiction  invoked  by 
the  appellant." 

Why  do  not  these  principles  substantially  apply  to  the  case 
in  hand?  The  injunction  here  involved  was  an  act  of  the 
judicial  department,  tending  in  its  consequences  to  prevent 
the  governor,  the  chief  of  the  executive  department,  from 
performing  an  important  function  assigned  to  him  by  law,  — 
that  of  declaring  an  election  of  a  member  of  Congress.  Through 
these  commissioners  the  popular  will  in  elections  for  all  offices, 
national  and  state,  from  president  and  governor  down,  as  ex- 
pressed in  the  several  counties,  is  ascertained  and  certified  to 
the  power  which  declares  the  election  result.  For  represent- 
ative in  Congress,  the  vote  is  certified  by  them  to  the  highest 
state  officer,  —  the  governor,  —  in  order  that  he  may  ascertain 
and  declare  the  result.  This  duty  is  of  the  most  vital  impor- 
tance, and  should  be  performed  without  delay. 

Is  it  possible  that  injunction  lies  to  tie  up,  even  tempo- 
rarily, the  performance  of  these  functions  so  necessary  to 
reach  the  popular  verdict,  when  any  candidate  may  think 
himself  aggrieved,  and  make  it  dependent  on  private  litiga- 
tion? Do  not  the  evils  of  the  exercise  of  such  a  jurisdiction 
at  once  suggest  themselves  without  specification?     Once  the 
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•courts  allow  it,  where  will  it  end?  How  often  and  where 
will  it  be  exercised?  It  may  be  rather  asked,  When  and 
where  will  it  not  be  exercised?  It  would  prove  a  Pandora's 
box,  the  evils  and  ultimate  effects  of  which  cannot  be  readily 
foreseen.  Through  the  exercise  of  such  a  power  in  the 
courts  by  injunction,  that  which  is  most  sacred  in  free  gov- 
ernment—  the  will  of  the  voters  —  may  be  indefinitely  de- 
layed in  its  expression,  or  practically  defeated.  These  matters 
are  in  their  nature  political,  and  their  decision  rests  with  the 
political  power  of  the  government,  and  the  processes  which 
it  has  designated  for  the  purpose,  not  with  the  judiciary; 
and  the  courts  should  be  on  their  guard  lest  they  overstep 
the  legitimate  boundary  of  their  jurisdiction. 

This  court  has,  under  the  clause  of  the  constitution  giving 
circuit  courts  power  to  supervise  and  control  all  proceedings 
before  justices  and  other  inferior  tribunals  by  mandamus, 
prohibition,  and  certiorari,  sustained  a  jurisdiction  by  those 
processes,  and  in  so  doing  has  gone  as  far  as  there  is  warrant, 
and  does  not  desire  to  extend  the  scope  of  the  process  of 
injunction  into  this  field.  There  is  no  provision  in  the  con- 
stitution expressly  authorizing  it  as  to  injunction. 

But  it  is  argued  that  this  case  is  an  exception  to  the  gen- 
eral rule,  and  that  the  injunction  in  this  instance  is  only 
auxiliary  or  ancillary  to  the  proceeding  at  law  by  certiorari; 
that  but  for  it  the  commissioners  could  and  would  certify  the 
returns  to  the  governor  before  the  plaintiff  could  obtain  that 
writ  and  give  bond  to  consummate  it,  and  thus  render  the 
certiorari  abortive.  I  do  not  see  that  the  mere  fact  that  a 
party  has  taken  exceptions  in  a  law  proceeding  with  intention 
to  appeal  to  a  higher  court  will  warrant  an  injunction  to 
restrain  the  judgment.  Here  the  exception  was  not  yet 
settled  or  signed;  no  certiorari  was  pending.  Perhaps  the 
intention  to  obtain  it  might  not  be  carried  out,  or  tlie  writ 
might  not  be  obtained.  But  the  position  that  there  was  no 
other  remedy  does  not  seem  sound.  If,  upon  the  certiorari^ 
when  obtained,  the  action  of  the  commissioners  should  be 
reversed,  the  judgment  might  be  such  as  to  need  no  further 
proceedings  before  them;  or  if  such  further  proceedings 
should  be  necessar}'-,  they  could  he  required  to  review  their 
work  and  properly  certify  the  result  of  the  election,  as  this 
court  has  at  this  term  decided  in  Alderson  v.  Commissioners, 
32  W.  Va.  454;  and  beyond  this  the  law  affords  ample  and 
adequate   remedy   in    the    process   of  a    contested    election. 
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Equity  disavows  jurisdiction  by  the  stringent  process  of 
injunction  where  other  adequate  remedy  exists:  High  on 
Injunctions,  sec.  28.  Equity  especially  disavows  a  jurisdic- 
tion in  matters  pertaining  to  elections.  We  fail  to  see  in  the 
circumstances  of  this  case  that  stress  of  necessity  which 
would  make  this  case  an  exception  to  a  general  rule,  which 
the  able  and  distinguished  counsel  for  the  plaintiff  frankly 
admits  to  exist. 

If  it  be  argued  that  the  contemplated  hasty  action  by  the 
commissioners  was  with  fraudulent  intent  to  defeat  the^pur- 
pose  of  the  certiorari,  the  answer  is,  first,  that  the  law  does 
not  impute  fraud  to  public  functionaries  in  the  exercise  of 
their  lawful  jurisdiction:  Bridge  Co.  v.  Town  of  Point  Pleas- 
ant, 32  W.  Va.  328;  and  further,  that  we  do  not  see  how 
fraud  could  be  imputed  to  them  in  doing  an  act  which  the 
law  made  it  their  duty  to  do. 

As  to  the  error  alleged  in  discharging  the  rule  for  con- 
tempt, does  this  appeal  bring  up  the  judgment  in  this  pro- 
ceeding to  this  court  for  review?  The  proceeding  for  a 
contempt  is  a  criminal  proceeding  in  its  nature,  separate  and 
distinct,  upon  the  return  of  the  rule  or  appearance  thereto  by 
the  defendant,  from  the  cause,  in  a  violation  of  orders  in  which 
the  contempt  consists:  Baltimore  etc.  R.  R.  Co.  v.  Wheeling, 
13  Gratt.  40;  State  v.  Invin,  30  W.  Va.  404;  State  v.  Har- 
per^s  Ferry  Bridge  Co.,  16  W.  Va.  864.  It  is  to  be  then 
entitled  in  the  name  of  the  state  at  the  relation  of  the  party 
complaining  against  the  offender.  It  was  so  entitled  in  this 
case.  It  must  be  entered  in  the  law  order-book,  though  the 
contempt  was  in  disobedience  of  process  or  orders  in  chancery, 
and  it  is  error  to  fail  to  enter  it  in  the  law  order-book:  Ruhl 
V.  Ruhl,  24  W.  Va.  279.  It  does  not  appear  in  what  book 
the  order  of  discharge  was  entered  in  this  instance.  The 
petition  in  this  case  asked  an  appeal  from  and  supersedeas  to 
the  two  orders  in  it  specified,  made  the  9th  of  January,  1889, 
one  being  the  order  discharging  the  rule,  the  other  dissolving 
the  injunction  and  dismissing  the  bill. 

What  are  we  to  call  this  proceeding,  or  what  are  we  to 
consider  it?  It  cannot  be  both  an  appeal  and  writ  of  error. 
I  think  it  is  what  the  record  calls  it,  an  appeal  in  said  chan- 
cery cause,  and  that,  so  far  as  it  applies  to  tho  order  dischar- 
ging the  rule  for  contempt,  it  was  improvidenlly  allowed,  and 
that  it  does  not  bring  up  for  review  the  order  discharging 
«y>id    rule,  because   that   is  separate  and   distinct  ^Vnm  the 
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chancery  proceeding,  criminal  in  its  nature,  and  cannot  be 
brought  here  by  appeal,  but  only  by  writ  of  error.  As  that 
order  is  not  therefore  reviewable  or  cognizable  in  this 
appeal,  we  do  not  consider  any  question  involved  in  it, 
whether  the  said  Alderson  has  such  relation  to  it  as  to  war- 
rant proceedings  in  his  individual  name  for  its  review,  or 
whether  any  contempt  was  committed. 

The  decree  of  the  circuit  court  dissolving  the  injunction 
and  dismissing  the  bill  is  affirmed,  with  costs  and  thirty 
dollars  damages  to  appellees. 


Injunction  to  Restrain  Officers  from  Discharqb  o»  Owwicoal  Doty* 
See  note  to  Fleming  v.  Outhrie,  32  W.  Va.  1;  ante,  p.  792. 


Gaston  v.  Maob. 

[33  West  Virginia,  14.] 

Watercourses. — Navigable  Streams  in  the  United  States  are  o» 
Three  Classes:  1.  Tidal  streams,  that  are  held  navigable  in  law, 
whether  navigable  or  not;  2.  Those  that,  although  non-tidal,  are  yet 
navigable  in  fact  for  boats  or  lighters,  and  susceptible  of  valuable  use 
for  commercial  purposes;  3.  Those  streams  which,  though  not  navigable 
for  boats  or  lighters,  are  floatable,  or  capable  of  valuable  use  in  bearing 
logs  or  the  products  of  mines,  forests,  and  tillage  of  the  country  they 
traverse  to  mills  and  markets. 

Watercourses.  — The  Navigability  of  Fresh- water  Non-tidal  Streams 
is  a  question  of  fact,  and  the  burden  of  proof  must  be  assumed  by  him 
who  claims  them  to  be  navigable,  and  he  must  show  that  they  are  in 
fact  navigable  for  boats  or  lighters,  and  susceptible  of  valuable  use  for 
commercial  purposes  in  a  natural  state,  unaided  by  artificial  means  or 
devices,  for  such  length  of  time  during  the  year  as  will  make  them 
valuable  to  the  public  as  public  highways,  though  he  need  not  show 
that  they  are  thus  valuable  during  the  entire  year. 

Watercourses  —  Floatable  Streams,  Respective  Rights  op  the  Land- 
owner AND  of  the  Public  in. — While  the  owner  of  land  through 
which  a  floatable  stream  runs  owns  the  bed  as  well  as  the  bauks  thereof, 
he  has  no  property  in  the  water  itself,  aside  from  that  which  is  neces* 
sary  for  the  gratification  of  his  natural  and  ordinary  wants,  and  of  hav- 
ing it  flow  without  disturbance  or  material  diminution  by  any  other 
proprietor.  His  use  of  the  stream  and  its  waters  must  be  reasonable, 
and  not  inconsistent  with  the  reasonable  enjoyment  of  others  who  have 
an  equal  right  to  its  use.  The  public  has  the  right  to  use  it  as  a  public 
highway  to  float  lumber  and  other  products  to  mill  and  market,  and 
the  land-owner  has  no  right  to  unreasonably  incommode  and  hinder  the 
public  use. 

Watercourses  —  Floatable  Streams,  Right  to  Maintain  Mills  and 
Dams  therein.  — A  land-owner  has  a  right  to  build  a  mill,  and  erect  a 
dam  across  a  stream  to  accumulate  water  to  run  the  mill;  but  the  main< 
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taining  of  such  a  dam  cannot  give  him  any  prescriptive  right  to  prevent 
the  use  of  the  stream  as  a  public  highway. 

Watercourses  —  Floatable  Streams.  — The  Maintenance  of  a  Dai« 
ACROSS  a  floatable  stream,  so  as  to  prejudice  the  right  of  the  public  to- 
float  logs  therein,  and  without  providing  suitable  sluices  to  allow  the; 
logs  to  pass  around  the  dam,  is  a  public  nuisance. 

Watercourses  —  Floatable  Streams.  —  For  the  Destruction  of  a  Dai* 
Maintained  across  a  floatable  stream,  by  logs  placed  therein,  there 
can  be  no  recovery,  because  the  land-owner  has  no  right  to  maintain  his 
dam  in  such  a  manner  as  to  interfere  with  the  right  of  the  public  to 
float  logs  and  other  products  down  the  stream. 

Prescription,  —  Lapse  of  Time  during  Which  a  Dam  has  been  Main- 
tained across  a  Floatable  Stream  by  a  riparian  proprietor  cannot 
give  him  any  prescriptive  right  to  maintain  it  as  against  and  to  thfr 
prejudice  of  the  public,  though  it  might  give  the  right  to  keep  up  sucb 
dam  as  against  another  riparian  owner. 

Action  on  the  case  to  recover  for  the  destruction  of  plain- 
tiff's dam  across  Stone  Coal  Creek,  by  large  quantities  of 
saw-logs  and  other  matter  which  were  floated  against  it,  and 
which,  by  their  weight  and  the  force  of  the  stream,  caused 
the  darn  to  give  way.  There  was  evidence  tending  to  prove 
that  the  dam  had  been  maintained  ever  since  1818;  that  the 
creek,  in  its  natural  condition,  was  not  of  sufficient  capacity 
to  float  vessels,  but  that  saw-logs  could  be  floated  in  it  upon 
the  occurrence  of  floods  caused  by  rains  or  by  melting  snows; 
that  it  was  not  used  until  1880,  except  for  the  purpose  of 
floating  logs  down  as  far  as  the  plaintiff''s  mill,  to  be  there 
made  into  lumber;  that  the  injury  of  which  plaintiff  com- 
plained, if  it  happened  at  all,  had  resulted  from  logs  being 
placed  in  the  stream,  to  be  floated  down  it,  and  which  accu- 
mulated against  plaintiff's  dam  because  there  was  no  opening; 
through  or  around  it.  The  plaintiff  asked  for  the  following 
instructions,  which,  on  the  objection  of  the  defendants,  were 
refused:  "  If  the  jury  find  that  the  plaintiff's  dam  was  at  the 
same  place,  and  of  like  character  in  dimensions  and  height 
for  a  period  of  twenty  years  or  more,  and  had  been  so  used 
for  a  period  of  twenty  years  or  more,  and  further  find  that 
Stone  Coal  Creek,  in  which  said  dam  existed,  was  floatable 
for  saw-logs,  and  not  for  other  purposes  of  navigation,  still  the 
plaintiff  has  a  prescriptive  right  to  have  such  dam,  and  so 
hold  and  use  the  same,  notwithstanding  said  stream  is  float- 
able for  saw-logs,  and  not  for  other  purposes  of  navigation,'" 
And  the  defendants  objected  to  the  same,  and  thereupon  the 
court  sustained  said  objection,  and  refused  to  give  said  in- 
structions to  the  jury,  to  which  action  of  the  court  in  sustain- 
Am,  Si.  Rip.,  Vol.  XXV.  —54 
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ing  said  objections,  and  in  refusing  to  give  said  instructions 
to  the  jury,  the  plaintiff  excepts,  and  tenders  this,  his  bill  of 
-exception,  which  is  signed  by  the  court,  and  ordered  to  be 
made  a  part  of  the  record  hereof.  The  court,  on  request  of 
the  defendants,  and  against  the  objection  and  exception  of 
the  plaintiff,  gave  the  jury  instructions  Nos.  4  and  5,  as  fol- 
lows: No.  4.  "If  the  jury  believe  that  Stone  Coal  Creek  is, 
and  has  always  been,  by  reason  of  its  natural  capacity,  navi- 
gable for  floating  lumber,  logs,  and  other  commercial  goods, 
the  right  of  the  public  to  use  the  same  for  such  purpose  can- 
not be  lost  or  forfeited  by  reason  of  non-user  of  it,  or  main- 
taining an  obstruction  thereto,  for  any  length  of  time;  and 
under  such  circumstances,  the  plaintiff  could  not  acquire  a 
right  to  maintain  a  dam  or  other  obstruction  to  the  public  use 
of  said  stream."  No.  5.  "  In  determining  the  question  of  the 
navigability  of  Stone  Coal  Creek,  it  is  the  valuable,  more  than 
the  continued,  capacity  that  is  to  be  considered.  The  real 
question  is,  Can  it  be  made  a  valuable  and  beneficial  aid  to 
the  public  in  getting  the  products  of  the  country  to  market?" 
The  jury  returned  a  verdict  for  the  defendants.  The  plain- 
tiflF  then  moved  to  set  aside  such  verdict,  and  for  a  new  trial, 
because  of  the  alleged  error  of  the  court  in  refusing  the  in- 
struction asked  for  by  him,  and  giving  the  instructions  Nos. 
4  and  5  for  the  defendants,  and  the  motion  was  overruled. 

J.  Brannon,  for  the  plaintifif  in  error. 

C.  Boggess  and  L.  Bennett,  for  the  defendant  in  error. 

Green,  J.  This  was  an  action  of  trespass  on  the  case, 
brought  by  the  plaintiff,  the  owner  of  a  mill  and  mill-dam  on 
Stone  Coal  Creek,  in  Lewis  County.  The  claim  of  the  plain- 
tifif was,  that  the  defendants  placed  in  this  creek  above  said 
mill  a  number  of  saw-logs,  which  were  floated  down  the 
stream  upon  which  was  his  dam,  so  that  by  the  pressure 
and  weight  thereof  the  dam  was  destroyed,  and  he  was  de- 
prived of  the  use  of  the  water  in  said  creek  for  operating  his 
mill,  to  his  damage.  The  action  is  based  on  the  plaintiff's 
olaim  of  an  exclusive  right  to  use  the  water  of  this  creek 
within  his  close  as  though  it  were  a  private  stream.  The  jury 
and  the  court  below  rendered  a  verdict  and  judgment  for  the 
defendants,  evidently  basing  their  action  on  an  ignoring  of  the 
plaintiff's  claims,  and  on  an  assumption  that  the  creek  was 
a  navigable  stream  of  this  state,  wliicli  the  pul>lic,  and  defend- 
ants as  a  portion  of  the  general  public,  had  a  right  to  use  as 
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a  public  highway  by  floating  logs  down  the  stream  to  mar- 
ket. And  as  there  was  no  claim  or  proof  that  the  defendants 
exercised  this  right  improperly  or  negligently,  and  as  the 
damage  done  the  plaintiff  by  the  breaking  of  his  dam  was 
an  injury  which  was  the  result  of  his  improperly  obstructing 
a  public  highway,  he  has  no  right  to  complain  of  the  defend- 
ants, who,  when  this  injury  occurred,  were  only  using  this 
public  highway  on  Stone  Coal  Creek  in  a  proper  manner,  and 
as  any  of  the  public  had  a  right  to  use  the  same. 

Does  the  record  show  that  Stone  Coal  Creek  was  a  private 
stream,  and  that  the  plaintiff  had  an  exclusive  right  to  use 
the  water  of  this  stream  within  this  close?  If  so,  the  action 
and  judgment  of  the  court  below  must  be  reversed;  otherwise 
it  m.ust  be  affirmed. 

Whether  a  stream  was  navigable  or  non-navigable,  in  Eng- 
land, was  generally  determined  in  the  old  cases  by  the  fact 
that  the  tide  ebbed  and  flowed  in  the  stream,  and  doubtless 
the  tide  does  ebb  and  flow  very  generally  in  the  navigable 
streams  of  the  small  island  of  Great  Britain.  But  in  the 
United  States,  in  most  of  the  navigable  streams  the  tide  does 
not  ebb  and  flow.  The  great  mass  of  the  commerce  of  the 
United  States  is  transported  on  waters  in  which  the  tide  does 
not  ebb  and  flow.  And  even  when  it  is  moved  upon  streams 
in  which  the  tide  does  ebb  and  flow,  it  is  only  for  a  compara- 
tively short  distance,  while  for  nearly  the  whole  distance  it 
has  been  moved  from  above  the  tide-water  section  of  the 
country.  Indeed,  this  is  the  case  in  many  states  of  the  Union 
that  carry  on  a  large  commerce,  a^nd  in  which  there  is  no 
tide-water, — our  own  state,  for  instance.  But  in  none  of  these 
states  has  it  ever  been  held  that  these  are  not  navigable 
streams,  simply  because  there  was  no  ebb  or  flow  of  the  tide. 
In  the  United  States  there  are  three  classes  of  navigable 
streams:  1.  Tidal  streams,  that  are  held  navigable  in  law> 
whether  navigable  in  fact  or  not;  2.  Those  that,  although 
non-tidal,  are  yet  navigable  in  fact  for  "boats  or  lighters," 
and  susceptible  of  valuable  use  for  commercial  purposes;  3. 
Those  streams  which,  though  not  navigable  for  boats  or  light- 
ers, are  floatable,  or  capable  of  valuable  use  in  bearuig  logs 
or  the  products  of  mines,  forests,  and  tillage  of  the  country 
they  traverse  to  mills  or  markets. 

With  reference  to  the  first  of  these  classes,  tidal  streams, 
wherever  the  common  law  prevails,  are  held  to  be  navigable. 
By  the  old  English  cases  it  is  decided  that  all  tidal  waters 
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are  navigable  to  the  extent  of  the  flow  and  reflow  of  the 
tide,  and  the  absolute  property  interest  in  the  same  in  their 
course,  and  the  right  of  soil  of  owners  of  the  land  bounded  hy 
such  tide-water  streams  extends  only  to  high-water  mark. 
But  above  the  line  where  the  tide  ceases  to  have  any  effect, 
the  rule  of  property  is  reversed,  and  the  property  in  the  soil 
or  bed  of  the  river  is  in  the  riparian  proprietors;  and  this  is 
true,  also,  of  all  streams  not  tidal,  —  that  is,  not  legally  naviga- 
ble: See  Elder  y.  Burrus,  6  Humph.  358,  366;  Stuart  v.  ClarFu 
Lessee,  2  Swan,  9;  58  Am.  Dec.  49.  In  the  latter  case,  McKin- 
ney,  J.,  in  delivering  the  opinion  of  the  court,  pages  13  and 
14,  says:  "  The  rule  of  the  common  law  as  to  what  is  a  navi- 
gable river,  namely,  the  flow  and  reflow  of  the  tide,  was  de- 
clared by  this  court  in  Elder  v.  Burrus,  6  Humph.  358,  366, 
to  be  inapplicable  in  Tennessee.  And  such  has  been  the 
course  of  decisions  in  some  of  the  other  American  courts. 
This  criterion,  as  applied  to  England,  may  be  appropriate 
and  practical,  because,  perhaps,  it  embraces  pretty  much  the 
entire  extent  of  all  rivers  which  in  point  of  fact  are  navigable; 
but  it  would  be  most  absurd  in  its  application  to  our  large 
fresh-water  rivers,  which,  though  not  subject  to  the  influence 
of  the  tide,  are  yet  fitted  by  nature  in  their  ordinary  state  for 

all  the  common  purposes  of  navigation According  to 

the  civil  law,  navigable  rivers  are  not  merely  rivers  in  which 
the  tide  flows  and  reflows,  but  rivers  capable  of  being  naviga- 
ted,— that  is,  navigable  in  the  common  sense  of  the  term."  See 
Angell  on  Watercourses,  sec.  550. 

With  reference  to  the  second  of  these  classes  of  navigable 
streams,  it  will  be  observed  from  its  definition  that  whether 
fresh-water  streams  be  or  be  not  navigable  is  a  question  of 
fact,  and  as  such,  those  who  claim  such  non-tidal  streams  to 
be  navigable  have  on  them  the  burden  of  proving  that  such 
streams  are  in  fact  navigable  for  boats  or  lighters,  and  sus- 
ceptible of  valuable  use  for  commercial  purposes  in  their 
natural  state,  unaided  by  artificial  means  or  devices.  The 
stream,  too,  to  belong  to  this  second  class  of  navigable 
streams,  must  be  thus  capable  of  being  navigable,  not  all 
the  time,  but  for  such  length  of  time  during  the  year  as  will 
make  such  stream  valuable  to  the  public  as  a  public  highway. 
But  the  fact  that  the  stream  cannot  be  so  used  at  certain  sea- 
sons of  the  year  will  not  destroy  the  public  right  of  naviga- 
tion or  make  such  streams  non-navigable:  See  McManus  v. 
Carmichael,  3  Iowa,  1;  Rhodes  v.  Otis,  33  Ala.  578;  73  Am» 
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Dec.  439;  Morgan  v.  King,  35  N.  Y.  459;  91  Am.  Dec.  58; 
Berry  v.  Carle^  3  Greenl.  269;  Wadsworth  v.  Smith,  11  Me. 
278;  26  Am.  Dec.  525;  People  v.  Tibbetts,  19  N.  Y.  523;  Rey- 
nolds V.  McArthur,  2  Pet.  417;  Wood  on  Nuisances,  sec.  587. 

The  very  definition  of  the  third  class  of  navigable  streams 
chows  that  these  streams  would  not  be  included  in  the 
common-law  definition  of  a  navigable  stream, — that  is,  one 
in  which  the  tide  ebbs  and  flows.  Nor  could  it  come  within 
the  civil-law  definition  of  a  navigable  stream,  which  is  capa- 
ble of  being  navigated  by  boats  or  lighters,  and  on  which 
commerce  may  be  carried  on.  Navigable  streams  of  this  class 
are  generally  called  "floatable"  streams;  and  though  the 
public  has  a  right  to  use  them  as  a  public  highway  by  float- 
ing logs  and  other  products  of  forests,  mines,  and  tillage  down 
them  to  mills  and  market,  yet  the  riparian  owners  along 
such  streams  own  the  bed  of  them,  as  well  as  their  banks, 
differing  in  this  respect  from  other  navigable  streams.  The 
respective  rights  on  such  floatable  streams  of  the  public  and 
the  riparian  owners  are  well  stated  in  Lancey  v.  Clifford,  54 
Me.  487,  92  Am.  Dec.  561.  Dickerson,  J.,  in  delivering  this 
opinion,  says:  "A  stream  which  in  its  natural  condition  is 
capable  of  being  used  for  floating  logs,  lumber,  and  rafts  is 
subject  to  the  public  use  as  a  highway,  though  it  be  private 
property,  and  not  strictly  navigable.  This  right  of  the  public, 
however,  must  be  exercised  in  a  reasonable  manner,  since  each 
person  has  an  equal  right  with  every  other  person  to  its  en- 
joy ment,  and  the  enjoyment  of  it  by  one  necessarily,  to  a 
certain  extent,  interferes  with  its  exercise  by  another.  What 
constitutes  reasonable  use  by  the*  public  depends  upon  the 
circumstances  of  each  particular  case,  as  the  occasions  for  the 
use  are  so  numerous  and  diverse  that  no  positive  rule  can  be 
laid  down  to  regulate  it  in  every  instance  with  anything  like 
entire  precision.  The  various  purposes  for  which  such  a  high- 
way is  used  by  the  public,  whether  for  transporting  merchan- 
dise, rafting,  driving,  or  booming  logs,  or  securing  them  at 
the  mill  afterwards  if  necessary,  require  so  much  space  as 
temporarily  to  obstruct  the  way;  but  if  parties  so  conduct 
themselves  in  this  business  as  to  discommode  others  as  little 
as  is  reasonably  practicable,  the  law  holds  them  harmless.  If 
the  rule  of  law  was  otherwise,  the  right  of  way  in  many  cases 
could  not  be  made  available  for  any  useful  purpose:  Brown  v. 
Chadbourne,  31  Me.  9;  50  Am.  Dec.  641;  Davis  v.  Wi7iFhw,  51 
Me.  264;  81  Am.  Dec.  573.    As  respects  the  rights  of  the  land- 
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owner  to  streams,  it  is  to  be  observed  that  while  he  has  a  prop- 
erty in  the  stream,  he  has  no  property  in  the  water  itself,  aside 
from  that  which  is  necessary  for  the  gratification  of  his  natural 
or  ordinary  wants.  All  the  rest  of  the  water  is  'puhlici  juris. 
Aqua  curret,  et  debet  currere,  ut  currere  solehat.  The  right  of  en- 
joying this  flow  without  disturbance,  interference,  or  material 
diminution  by  any  other  proprietor  is  a  natural  right,  and  is 
jin  incident  of  property  in  the  land,  like  the  right  the  propri- 
etor has  to  enjoy  the  soil  itself  without  molestation  from  his 
neighbors.  The  right  of  property  is  in  the  right  to  use  the 
flow,  and  not  in  tlie  specific  water.  Each  proprietor  may 
make  any  use  of  the  water  flowing  over  his  premises  which 
does  not  essentially  or  materially  diminish  the  quantity,  cor- 
rupt the  quality,  or  detain  it  so  as  to  deprive  other  proprietors 
or  the  public  of  a  fair  and  reasonable  participation  in  its  ben- 
efits: Race  V.  Word,  30  Eng.  L.  &  Eq.  187;  Johnson  y.  Jordan, 
2  Met.  234;  37  Am.  Dec.  85;  Dickinson  v.  Grand  Junction 
Canal  Co.,  7  Ex.  282;  Tyler  v.  Wilkinson,  4  Mason,  397. 
This  rule  does  not  require  that  there  shall  be  no  diminu- 
tion, abstraction,  or  detention  whatever  by  the  upper  or  lower 
riparian  proprietor,  as  that  would  be  to  prevent  all  reason- 
able use  of  it.  The  same  principle  in  regard  to  use  by  the 
riparian  proprietors  applies  as  in  the  public  use  of  the  stream 
as  a  highway;  it  must  be  a  reasonable  use,  and  not  incon- 
sistent with  the  reasonable  enjoyment  of  the  stream  by  others 
who  have  an  equal  right  to  its  use.  Reasonable  use  is  the 
touchstone  for  determining  the  rights  of  the  respective  par- 
ties. Thus,  in  considering  this  subject,  we  find  the  public 
rightof  way  over  the  stream,  and  the  land-owner's  right  of  soil 
under  it,  and  his  right  to  use  its  flow.  The  rights  of  both 
these  parties  are  necessary  for  the  purposes  of  commerce,  agri- 
culture, and  manufactures.  The  products  of  the  forest  would 
be  of  little  value  if  the  riparian  proprietors  have  no  right  to 
raise  the  water  by  dams,  and  erect  mills  for  the  manufacture 
of  these  products  into  lumber.  The  right  to  use  the  water  of 
such  streams  for  milling  purposes  is  as  necessary  as  the  right 
of  transportation.  Indeed,  it  is  this  consideration  that  often- 
times imparts  the  chief  value  to  the  estate  of  the  riparian  pro- 
prietors, and  without  which  it  would  have  no  value  whatever 
in  many  instances.  Each  right  is  the  handmaid  of  civiliza- 
tion, and  neither  can  be  exercised  without  in  some  degree 
impairing  the  other.  This  conflict  of  rights,  therefore,  must 
be  reconciled.     The  common  law,  in  its  wonderful  adaptation 
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to  the  vicissitudes  of  human  affairs,  and  to  promote  the  com- 
fort and  convenience  of  men  as  unfolded  in. the  progress  of 
society,  furnishes  a  solution  of  this  difficulty  by  allowing  the 
owner  of  the  soil  over  which  a  floatable  stream  which  is  not . 
technically  navigable  passes  to  build  a  dam  across  it,  and. 
erect  a  mill  thereon,  provided  he  furnishes  a  convenient  and 
suitable  sluice  or  passage-way  for  the  public  by  or  through 
his  erections.  In  this  way  both  these  rights  may  be  exercised, 
without  substantial  prejudice  or  inconvenience." 

These  views  are  sustained  not  only  by  reason,  but  also  by 
the  decided  weight  of  American  authorities:  See  Brown  v. 
Chadbourne,  SI  Me.  9;  50  Am.  Dec.  641;  Knox  y.  ChaloneVy 
42  Me.  150;  Munson  v.  Hungerford,  6  Barb.  268;  Burrows  v^ 
Gallup,  32  Conn.  501;  87  Am.  Dec.  186;   Voile  v.  Eldred,  2?- 
Wis.  410;  Moore  v.  Sanborne,  2  Mich.  523;  59  Am.  Dec.  209 
Wadsworth  v.  Smith,  11  Me.  278;  26  Am.  Dec.  525;  Neader 
houser  v.  State,  28  Ind.  270;   Veazie  v.  Dwinel,  50  Me.  479 
People  v.  Plait,  17  Johns.  195;  8  Am.  Dec.  382;    Curtis  v 
Keesler,  14  Barb.   511;  Hubbard  v.  Bell,  54  111.  112;  5  Am 
Rep.  98;  Treat  v.  Lord,  42  Me.  552;  66  Am.  Dec.  298;  Walker 
v.  Shepardson,  4  Wis.  485;  65  Am.  Dec.  324;  Stuart  v.  Clark,, 
2  Swan,  9;  58  Am.  Dec.  49;  Weisey.  Smith,  3  Or.  445;  8  Am. 
Rep.  621;  Felger  v.  Robinson,  3  Or.  458;  Rhodes  v.  Otis,  33 
Ala.  578;  73  Am.  Dec.  439;  Commonwealth  v.  Chapin,  5  Pick. 
199;  16  Am.  Dec.  386. 

The  old  English  cases  do  not  decide  that  any  stream  ia 
navigable  or  a  public  highway,  unless  the  tide  ebbs  and  flowa 
in  such  stream,  and  then,  when  it  is  thus  a  tidal  stream,  it  is 
held  to  be  a  navigable  stream  in  law,  whether  in  fact  it  be  or 
be  not  navigable.  But,  as  we  have  shown,  the  civil  law  held 
as  navigable  every  stream,  whether  thus  tidal  or  not,  if  it  is 
in  point  of  fact  navigable  by  boats  and  lighters,  so  that  it  was 
in  its  natural  state  capable  of  being  used  by  the  public  profit- 
ably to  carry  on  commerce  in  the  usual  manner;  and  thia 
has  been  universally  held  to  be  law  in  the  United  States,  and 
though  perhaps  it  would  be  difficult  to  find  such  decisions  in 
England,  yet  I  apprehend  it  has  always  been  the  conimoit 
law  of  England,  though  the  occasion  to  so  declare  it  may  not. 
liave  arisen  in  any  English  case.  Thus  Lord  Hale,  wlio  is 
the  highest  English  authority  on  this  subject,  in  chapter  3  of 
his  treatise  De  Jure  Maris  says:  *' There  be  some  streams  or 
rivers  that  are  private  not  only  in  property  or  ownership,  but 
in  use,  as  little  streams  and  rivers  that  are  not  of  commoa 


856  Gaston  v.  Mace.  [W.  Virginia, 

passage  for  the  king's  people.  Again,  there  be  other  rivers, 
as  well  fresh  as -salt,  that  are  of  common  or  public  use  for 
carriage  of  boats  and  lighters;  and  these,  whether  they  are 
fresh  or  salt,  whether  they  flow  or  reflow  or  not,  are  prima 
facie  pubJici  juris, —  common  highways  for  men,  or  goods,  or 
both,  from  one  inland  town  to  another.  Thus  the  rivers  of 
Wey,  of  Severn,  and  of  Thames,  as  well  above  the  bridges 
and  forts  as  below,  as  well  above  the  flowings  of  the  sea  as 
below,  and  as  well  where  they  have  come  to  be  private  prop- 
erty as  in  what  part  they  are  the  king's  property,  are  public 
rivers  juris  puhlici." 

The  third  class  of  public  highways,  floatable  streams,  are 
not,  so  far  as  I  know,  recognized  in  England,  and  I  doubt 
whether  they,  in  point  of  fact,  exist  in  England.  But  they 
are  very  common  in  the  United  States;  and,  as  we  have  seen, 
while  they  are  the  private  property  of  the  riparian  owners, 
yet  the  public  has  a  right  to  use  them  as  public  highways  to 
float  their  lumber  and  other  products  of  their  land  to  mill  or 
market,  and  the  riparian  proprietor  cannot  so  use  these  streams 
as  unreasonably  to  incommode  and  hinder  the  public  from 
using  them  for  such  floating  purposes. 

We  will  now  apply  these  principles  of  law  to  the  case  under 
our  consideration.  The  court  below  did  not  err  in  refusing  to 
give  the  instruction  asked  for  by  the  plaintiff".  It  was:  "If 
the  jury  find  that  plaintiff''8  dam  was  at  the  same  place,  and 
of  like  character  and  dimensions  and  height,  for  a  period  of 
twenty  years  or  more,  and  further  find  that  Stone  Coal  Creek, 
in  which  said  dam  existed,  was  floatable  for  saw-logs,  and  not 
for  other  purposes  of  navigation,  still  the  plaintiff"  had  a  pre- 
scriptive right  to  have  such  dam,  and  so  hold  and  use  the 
same,  notwithstanding  sal  1  stream  is  floatable  for  saw-logs, 
and  not  for  other  purposes  of  navigation."  In  such  floatable 
stream  as  is  described  in  this  instruction,  the  plaintiff",  a  ripa- 
rian proprietor,  had  a  right,  as  we  have  seen,  to  build  a  mill, 
and  erect  a  dam  across  the  stream  to  accumulate  water  to 
run  his  mill;  and  this  right  belonged  to  him  as  a  riparian 
proprietor,  and  did  not  depend  upon  his  having  acquired  it 
by  prescription  by  the  use  of  such  dam  and  mill  for  twenty 
years. 

It  will  be  observed  that  Lord  Hale,  in  laying  down  the 
rights  of  the  riparian  owners  and  of  the  public  in  sucli  streams, 
makes  no  mention  of  prescription  or  length  of  time  by  wliich 
the  rights  are  obtained,  either  by  the  public  or  by  the  ripa- 
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rian  owners.  But  he  speaks  of  the  actual  use  in  fact  of  the 
stream  as  a  public  highway  as  establishing  the  right  of  the 
public  to  such  use;  and  this  for  the  obvious  reason  that  such 
actual  use  by  the  public  of  such  stream  as  a  public  highway 
proves  that  such  stream  is  capable  of  such  use  by  the  public, 
and  it  is  this  which  makes  it  a  public  highway,  though  the 
public  has  not  before  exercised  its  rights.  iSo  we  have  seen 
the  riparian  owner  has  a  right  to  use  the  banks  of  such  stream 
and  the  flow  of  water  in  it  for  his  private  property,  though  he 
has  not  heretofore  exercised  this  right,  if  he  exercise  it  in 
such  a  reasonable  manner  as  not  to  interfere  unnecessarily  in 
an  injurious  way  with  the  public  right  to  use  such  stream  as 
a  public  highway  for  floating  logs  down  such  stream  to  mar- 
ket or  to  mills. 

There  is  nothing  in  this  record  from  which  the  jury  could 
infer  that  the  defendants  used  this  Stone  Coal  Creek  in  an 
unreasonable  manner  as  a  public  highway  down  which  to 
float  logs  to  market  or  mills.  On  the  contrary,  the  inference 
might  be  drawn  that  the  plaintiff  or  riparian  owner  did  un- 
dertake to  use  the  flow  of  the  water  in  this  creek  in  an  unrea- 
sonable manner,  thereby  unnecessarily  prejudicing  the  rights 
of  the  defendants,  as  a  portion  of  the  public,  to  use  such 
stream  to  float  their  logs  down  the  same  to  mills  or  markets. 
That  their  right  of  so  floating  their  logs  was  so  unnecessarily 
prejudiced  appears  from  the  fact  that  these  logs  so  floated 
lodged  against  a  dam,  which  the  plaintiff  had  built  across 
the  stream,  and  were  thus  detained,  till  by  their  pressure  they 
broke  the  dam  down.  Such  a  dam  on  such  a  stream  was  a 
public  nuisance,  unless  the  owner*  had  provided  suitable 
sluices  to  allow  logs  floated  down  the  creek  to  pass  around  or 
through  said  dam,  and  the  record  does  not  state  that  any  such 
sluices  were  made  and  kept  up  by  the  plaintiff.  On  the  con- 
trary, the  fact  that  the  logs,  by  their  weight,  broke  the  dam 
would  seem  to  indicate  clearly  that  there  were  no  sluices  by 
which  they  could  have  passed  through,  or  they  could  not 
have  carried  away  this  dam  of  the  plaintiff;  for,  had  there 
been  such  sluices,  these  logs  would  hardly  have  accumulated 
in  this  dam,  till  by  their  pressure  the  dam  was  broken.  The 
erection  of  such  dam  across  such  floatable  stream,  without 
making  or  keeping  such  suitable  sluices  for  the  passage 
around  or  through  such  dam  of  logs  floating  in  the  stream,  is 
a  nuisance. 

It  was  held  in  Brown  v.  Chadbourne,  31  Me.  9,  50  Am. 
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Dec.  641,  which  was  a  case  in  which  an  individual  recovered 
against  the  riparian  owner  of  land  along  a  floatable  stream 
not,  properly  speaking,  navigable,  for  maintaining  a  dam 
across  such  stream  without  maintaining  suitable  sluices 
around  or  through  it  for  the  passage  of  logs.  This  case  would 
closely  resemble  the  case  before  us,  if  the  defendants  had 
sued  the  plaintiff  for  injuring  them  by  unreasonably  interfer- 
ing with  their  right  of  floating  logs.  The  law  is  so  well 
stated  by  Wells,  J.,  in  delivering  the  opinion  of  the  court  in 
that  case,  that  I  cannot  better  express  it  than  by  quoting  por- 
tions of  his  opinion.  He  says:  "This  is  an  action  on  the 
case  for  erecting  and  maintaining  a  dam  across  a  stream 
called  Little  River,  and  obstructing  the  passage  of  the  water 
and  the  plaintiff''s  logs.  The  river  is  about  three  miles  in 
length,  and  runs  from  Boyden's  Lake  to  the  tide-waters.  It 
varies  in  its  width  from  seven  or  eight  feet  to  three  or  four 
rods;  and  it  has  been  used  many  years  for  floating  logs  and 
rafts,  and  sometimes  boats.  Within  twenty  years,  several 
dams  and  mills  have  been  erected  upon  it.  The  plaintiff  dis- 
claimed the  right  to  recover  upon  the  ground  of  prescription 
or  user,  but  claimed  it  because  the  stream  was  a  public  one 
in  its  natural  state.  The  jury  were  instructed  that,  it  being 
a  fresh-water  stream,  the  presumption  is.  that  it  is  private 
property,  and  the  burden  is  on  the  plaintifi"  to  estabhsh  the 
contrary  by  satisfactory  proof  that  it  is  a  navigable  or  float- 
able river,  and  in  its  natural  condition  capable  of  being  used 
for  running  logs.  The  rule  of  the  common  law,  that  riparian 
proprietors  own  to  the  thread  of  fresh-water  rivers,  has  been 
adopted  in  this  and  many  other  states  of  the  Union:  Berry  v. 
Carle,  3  Greenl.  269;  Spring  v.  Russell,  7  Greenl.  273.  The 
first  question  that  arises  is,  it  being  conceded  that  the  bed  of 
the  river  belongs  to  the  owners  of  the  land  on  either  side,  Can 
a  right  to  the  use  of  its  waters  be  obtained,  unless  that  use 
has  been  continued  twenty  years,  —  the  ordinary''  length  of 
time  for  the  acquisition  of  an  easement?  In  Berry  v.  Carle, 
3  Greenl.  269,  Shaw  t.  Crawford,  10  Jx)hns.  236,  Scott  v. 
Willson,  3  N.  H.  321,  the  right  is  considered  as  dependent 
on  long  usage." 

He  then  quotes  what  is  laid  down  by  Lord  Hale  in  his  cel- 
ebrated treatise  De  Jure  Maris,  above  stated,  and  makes  on 
it  this  comment:  "  He  makes  no  mention  of  prescription 
or  length  of  time  by  ivhich  the  right  is  obtained,  but  of  the 
actual  use  in  fact,  as  indicating  public  rivers." 
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In  Wadsworth  v.  Smith,  11  Me.  278,  26  Am.  Dec.  525,  the 
doctrine  is  stated  by  Parris,  J.,  that  when  a  stream  is  nat- 
urally of  sufficient  size  to  float  boats  or  mill-logs,  the  public 
has  a  right  to  the  free  use  for  that  purpose.  But  such  little 
streams  or  rivers  as  are  not  floatable,  that  cannot  in  their 
natural  state  be  used  for  the  carriage  of  boats,  rafts,  or  other 
property,  are  wholly  and  absolutely  private,  not  subject  to 
the  servitude  of  the  public  interest,  not  to  be  regarded  as  pub- 
lic highways  by  water,  because  they  are  not  susceptible  or 
use  as  a  common  passage  for  the  public.  The  same  principle 
was  stated  by  Mellen,  C.  J.,  in  Spring  v.  Russelly  7  Greenl. 
273;  and  is  also  recognized  in  Angell  on  Tide-waters,  75;, 
Palmer  y.  Mulligan,  3  Gaines,  307;  2  Am.  Dec.  270.  The  dis- 
tinguishing test  between  those  rivers  which  are  entirely  pri- 
vate property  and  those  which  are  private  property  subject  to 
the  public  use  and  enjoyment  consists  in  the  fact  that  they 
are  or  are  not  susceptible  of  use  as  a  common  passage  for  ths- 
public:  Per  Spencer,  C.  J.,  in  People  v.  Piatt,  17  Johns.  216;  8 
Am.  Dec.  382;  HooTcer  v.  Cummings,  20  Johns.  90;  11  Am. 
Dec.  249.  The  right  of  passage  and  of  transportation  upon. 
rivers  not  strictly  navigable  belongs  to  the  public  by  the  prin- 
ciples of  the  common  law:  Per  Parker,  C.  J.,  in  Common' 
wealth  V.  Chapin,  5  Pick.  199;  16  Am.  Dec.  386.  This  sub- 
ject was  very  fully  considered  with  great  ability  in  Esson  v. 
McMaster,  in  the  province  of  New  Brunswick,  1  Kerr,  501> 
deciding  the  rule  of  law  as  it  is  stated  to  be  in  Wadsworth  v. 
Smith,  11  Me.  278;  26  Am.  Dec.  525.  The  case  of  Rome  y. 
Titus,  1  Allen  (N.  B.)  326,  in  that  province,  was  decided  upon 
the  same  principle.  See  also  Adaiiis  v.  Pease,  2  Conn.  481; 
Carson  v.  Blazer,  2  Binn.  475;  4  Am.  Dec.  463;  Shrunk  v. 
Schuylkill  Navigation  Co.,  14  Serg.  &  R.  71. 

If  a  stream  could  be  subjected  to  public  servitude  by  long 
use  only,  there  are  many  large  rivers  in  newly-settled  states^ 
and  some  in  the  interior  of  this  state,  of  which  the  public 
would  be  deprived  of  the  use,  although  nature  has  plainly 
declared  such  rivers  to  be  public  highways.  The  true  test, 
therefore,  to  be  applied  in  such  cases  is,  whether  a  stream  is 
inherently  in  its  nature  capable  of  being  used  for  the  purpose 
of  commerce  for  the  floating  of  vessels,  boats,  rafts,  or  logs. 
When  a  stream  possesses  such  a  character,  then  the  easement 
exists,  leaving  to  the  owner  of  the  bed  all  other  modes  of  use 
not  inconsistent  with  it;  for  in  this  state  the  rights  of  public 
use  have  been  carried  so  far  as  to  place  fresh-water  streama 
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on  the  same  ground  as  those  in  which  the  tide  ebbs  and  flows, 
^nd  which  alone  are  considered  strictly  navigable  at  common 
law,  and  to  exclude  the  owners  of  the  banks  and  beds  from 
all  property  in  them.  In  some  states  of  the  Union  such  a  rule 
has  been  established  by  judicial  decisions,  and  in  others  by 
legislative  acts. 

It  is  contended  that,  to  show  a  river  is  public,  it  is  not 
«nough  to  prove  that  logs  may  be  floated  down  at  a  certain 
season  of  the  j'ear,  when  it  is  affected  by  a  freshet,  but  it 
should  have  that  capacity  in  its  natural  and  ordinary  state  at 
all  seasons  of  the  year.  None  of  the  authorities  require  the 
stream  to  possess  the  quality  of  being  capable  of  such  use 
during  the  whole  year.  A  distinguishing  criterion  consists 
in  its  fitness  to  answer  the  wants  of  those  whose  business 
require  its  use.  Its  perfect  adaptation  to  such  use  may  not 
exist  at  all  times,  although  the  right  to  it  may  continue, 
and  be  exercised  whenever  an  opportunity  occurs.  In  many 
rivers,  where  the  tide  ebbs  and  flows,  the  public  are  deprived 
of  their  use  for  navigation  during  the  reflux  in  their  waters. 
Away  over  which  one  has  a  right  to  pass  may  be  periodically 
oovered  with  water.  In  high  northern  latitudes  most  fresh- 
water rivers  are  frozen  over  during  several  months  of  the  year; 
even  some  tide-waters  are  incapable  of  any  beneficial  use  for 
purposes  of  commerce  in  the  season  of  winter,  owing  to  the 
accumulation  of  ice. 

The  lapse  of  time  during  which  a  dam  has  been  used  across 
a  floatable  stream  by  a  riparian  owner  can  give  no  prescrip- 
tive right  to  such  use  as  against  and  to  the  prejudice  of  the 
public  use,  though  it  might  give  a  right  to  keep  up  such  dam 
as  against  another  riparian  owner  by  prescription.  If  the 
law  was  otherwise,  in  many  parts  of  the  United  States,  and 
in  portions  of  this  state,  the  public  would  necessarily  lose  the 
use  of  many  floatable  streams  in  which  riparian  owners 
have  kept  up  dams  for  more  than  twenty  years  before  the 
public  had  any  occasion  to  float  logs  down  them,  because  the 
banks  of  the  stream  remained  unsettled,  and  the  timber  on 
such  stream,  therefore,  entirely  uncut.  The  riparian  owner  of 
such  dam  could  never  acquire  by  prescription  an  exclusive 
right  to  the  use  of  such  stream,  as  if  it  were  a  private  stream, 
as  against  the  public.  Therefore  this  instruction,  asked  by 
the  plaintifi'  and  refused  by  the  court  below,  was  properly 
refused,  if  it  meant  to  declare  the  law  to  be  that  the  plaintiff 
had  or  could  acquire  the  exclusive  right  to  use  the  water  ol 
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Stone  Coal  Creek  as  if  it  were  a  private  stream,  as  against  the- 
public  use  of  it  as  a  floatable  stream,  by  maintaining  a  dam 
across  it  for  twenty  years.  And  if  this  instruction  did  not 
mean  this,  but  merely  "that  the  plaintifif  had,  as  riparian 
owner,  the  right  to  maintain  and  construct  a  dam,  to  use  the 
water  of  this  stream  for  his  mill,  but  in  such  a  way  as  to  be 
consistent  with  the  right  of  the  public  to  use  the  water  of  this 
stream  to  float  logs  to  market  down  it,"  then  this  was  correct 
law;  but  the  instruction  ought  to  have  been  refused  if  it  was 
believed  to  have  been  immaterial,  and  calculated  to  mislead 
the  jury. 

We  have  seen  that  if,  as  assumed  in  this  instruction,  Stone 
Coal  Creek  is  a  floatable,  but  not  strictly  navigable,  stream, 
the  plaintiff",  as  a  riparian  owner,  had  a  perfect  right  to  erect 
his  mill  and  to  build  his  dam,  provided  he  did  not  unreason- 
ably obstruct  or  interfere  with  the  public  use  of  this  stream 
in  times  of  flood.  This  reasonable  use  of  the  water  of  this- 
stream  by  the  plaintiff,  and  of  his  dam  across  the  same,  would 
have  existed  had  the  plaintiff  made  and  kept  in  repair  suit- 
able sluices  in  or  around  said  dam,  through  which  logs  might 
pass  while  being  floated  down  this  stream.  This  he  did  not 
do,  but,  on  the  contrary,  it  would  seem  from  the  record,  he 
unnecessarily  obstructed  the  passage  of  logs  floating  down 
this  stream.  His  dam  was  broken  as  the  result  of  his  illegal 
and  improper  obstruction  of  the  logs  floating  in  this  stream; 
and  he  had  therefore  no  right  to  recover  in  this  suit. 

The  court  below  did  not  err  in  giving  the  instructions  Nos. 
4  and  5,  asked  for  by  the  defendanjts.  They  were  as  set  forth 
in  bill  of  exceptions  No.  2,  as  set  out  in  statement  of  the  case. 
It  will  be  seen  that  these  instructions  are  in  strict  accord 
with  the  law  as  we  have  stated  it  above,  and  of  course  the 
court  below  did  not  err  in  refusing  to  grant  a  new  trial,  and 
in  entering  up  the  judgment  it  did  for  the  defendants. 

We  have  decided  this  case  and  written  this  opinion  as  if 
the  respective  rights  of  the  public  and  the  riparian  owners  on 
and  in  Stone  Coal  Creek  were  governed  solely  by  the  com- 
merce law.  It  is  true,  there  are  statutes  of  Virginia  and  of 
this  state  which  may  or  may  not  affect  this  question.  If 
these  statutes  are  applicable  to  this  stream,  they  put  the  right 
of  the  public  and  the  riparian  owner  on  the  same  footing  as 
if  Stone  Coal  Creek  was  a  tidal  river,  and  strictly  and  legally 
navigable.  In  regarding  these  statutes  as  inapplicable  to 
Stone  Coal  Creek,  we  have  taken  the  view  most  favorable  to 
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the  plaintiff  in  error.  The  record  is  so  imperfect  that  we  do 
not  know  whether  the  statutes  have  or  have  not  any  applica- 
tion to  the  Stone  Coal  Creek.  These  statutes  are  thus  referred 
to  and  stated  by  Minor  in  his  Institutes  (vol.  2,  p.  20) :  "  At 
conjraon  law,  the  beds  of  rivers  not  navigable  are  always 
private,  and  belong  to  the  neighbor  riparian  proprietors,  each 
coming  ad  filum  fluminis;  or  if  the  same  person  own  both 
banks,  the  whole  bed  belongs  to  him,  subject,  however,  in  both 
cases,  to  whatever  use  the  public  may  be  able  to  make  nf  a 
stream  for  a  public  highway  for  boats  or  rafts.  In  Virginia, 
the  principle  is  only  so  far  changed  as  that  by  statute  the 
banks,  shores,  and  beds  of  all  streams  are  reserved  which 
were  granted  by  the  state  east  of  the  Blue  Ridge  after  1780, 
and  west  of  it  after  1802."  Whether  this  law  would  affect 
Stone  Coal  Creek  would  depend  on  whether  the  riparian 
owners  on  that  stream  claim  under  patents  prior  or  subse- 
quent to  1802.  What  is  the  fact  on  this  question  the  record 
does  not  disclose. 

The  judgment  of  the  court  below  must  be  affirmed.  De- 
fendants in  error  must  recover  of  the  plaintiff  in  error  their 
costs  in  this  court  expended,  and  thirty  dollars  damages. 

Watercourses  —  Navigablb  Streams  —  What  are.  —  Navigability  in 
fact,  and  not  the  ebb  and  flow  of  the  tide,  is  the  test  in  Pennsylvania:  Ful- 
merv.  Williams,  li;2  Pa.  St.  191;  9  Am.  St.  Rep.  88,  and  note.  A  river  is 
regarded  as  navigable  upon  wliich  commerce  may  be  conducted:  Hickok  v, 
Hine,  23  Ohio  St.  523;  13  Am.  Rep.  255,  and  note:  Monongahflla  etc.  Co.  v. 
Kirk,  46  Pa.  St.  112;  84  Am.  Dec.  527,  and  note.  Streams  capable  of  being 
used  for  floating  vessels,  rafts,  or  logs  are  navigable,  and  therefore  public 
highways:  Broion\.  Chadbourne,  31  Me.  9;  50  Am.  Dec.  641,  and  note;  Wads- 
worth  V.  Smith,  11  Me.  278;  26  Am.  Dec.  525,  and  note;  Rohimon  v.  Shanks, 
118  Ind.  125;  St.  Louis  etc.  R'y  Co.  v.  Ramsey,  53  Ark.  314;  22  Am.  St.  Rep. 
195,  and  note. 

Watercourses  —  Non-tidal  Streams  —  Burden  of  Proof  of  Naviga- 
bility. —  Where  a  stream  is  above  tide-water,  the  onus  of  proof  rests  upon 
the  party  claiming  for  it  the  chai-acter  of  a  navigable  stream:  Rhodes  v.  Otist 
33  Ala.  578;  73  Am.  Dec.  439;  Case  v.  Woolley,  6  Dana,  17;  32  Am.  Dec.  54- 

Watercourses — Riohts  of  Land-own krs  in  Floating  Streams.  — 
Riparian  owners  hold  their  lands  subject  to  the  rigiit  of  tin;  public  to  use 
the  streams  flowing  through  them,  navigable  in  character:  Brooks  v.  Cedar 
Brook  etc.  Imp.  Co.,  82  Me.  17;  17  Am.  St.  Rep.  459,  and  note.  One  has  a 
right  to  use  a  stream  in  a  reasonable  manner  to  float  his  logs:  Carter  v. 
Thurston,  68  N.  H.  104;  42  Am.  Rep.  584;  Davis  v.  Winslojo,  51  Me.  2(34; 
81  Am.  Dec.  573,  and  extended  note.  Contra,  see  Hubbard  v.  Bell,  54  111. 
110;  5  Am.  Rep.  98,  and  note.  The  right  to  use  a  navigable  stream  is  a 
public  and  not  a  private  right,  and  the  owner  of  land  on  the  stream  cannot 
maintain  an  action  for  the  same:  Stvaiison  v.  Mississippi  etc.  Boom  Co.,  42 
Minn.  532. 
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Watercourses  —  Floatable  Stream  —  Right  of  Lakd-owner  to  Erect 
Mill-dam.  —  The  owner  of  soil  over  which  a  floatable  stream  passes  may 
build  a  dam  across  it,  but  he  must  furnish  a  suitable  sluice  for  the  public  by 
or  through  his  dam:  Lancey  v.  Clifford,  54  Me.  487;  92  Am.  Dec.  5(51;  Dwi- 
nel  V.  Veazie,  44  Me.  167;  69  Am.  Dec.  94,  and  note;  note  to  Stater.  Thomp- 
ton,  47  Am.  Dec.  589;  Richardt  v.  Peter,  70  Mich.  286. 
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Ck)KSTITUTIONAL  LaW  —  EQUAL  BiQHTS. — ThB  RiOHTS  OF  EVERT  INDI- 
VIDUAL must  stand  or  fall  by  the  same  rule  of  law  that  governs  every 
other  member  of  the  body  politic  under  similar  circumstances,  and 
every  partial  or  private  law  which  directly  proposes  to  destroy  or  affect 
individual  rights,  or  does  the  same  thing  by  restricting  the  privileges  of 
certain  classes  of  citizens,  and  not  of  others,  when  there  is  no  public 
necessity  for  such  discrimination,  is  unconstitutional  and  void. 

CONSTITUTIONAL  Law.  —  Thb  Police  Poweb,  however  broad  and  extensive, 
is  not  above  the  constitution,  and  must  be  exercised  in  subordinacy  to 
it. 

Constitutional  Law  —  Employers  and  Employees.  —  A  statute  declar- 
ing that  all  persons  engaged  in  mining  coal,  ore,  or  other  minerals,  or 
mining  or  manufacturing  them,  or  either  of  them,  or  manufacturing  iron 
or  steel,  or  both,  or  any  other  kind  of  manufacturing,  shall  not  issue, 
for  the  payment  of  labor,  any  order  or  other  paper,  unless  the  same 
purports  to  be  redeemable  at  its  face  value  in  legal  money  of  the  United 
States,  bearing  interest  at  the  legal  rate,  made  payable  to  the  employee 
or  bearer,  and  redeemable  within  thirty  days  by  the  maker  thereof,  ia 
nnconstitutional  and  void. 

Henritze  and  Haythe,  C.  W.  Smith,  J.  W.  St.  Claire  and 
Brown  and  Jackson,  for  the  plaintifiFs  in  error. 

Alfred  Caldwell,  attorney-general,  for  the  state. 

Snyder,  P.  These  two  cases  present  the  same  questions 
and  may  therefore  be  considered  together.  The  first  is  a 
writ  of  error  to  a  judgment  of  the  circuit  court  of  Mercer 
County  pronounced  on  April  3,  1889;  and  the  second  is  a 
writ  of  error  to  a  judgment  of  the  circuit  court  of  Fayette 
County  pronounced  September  29,  1887.  Both  are  indict- 
ments and  convictions  for  the  violation  of  section  3  of  chapter 
63,  Acts  of  1887:  See  Code  1887,  p.  963. 

The  title  of  said  act  is  as  follows:  "An  act  to  secure  to 
operatives  and  laborers  engaged  in  and  about  mines,  manu- 
factories of  iron  and  steel,  and  all  other  manufactories,  the 
payment  of  their  wages  at  regular  intervals,  and  in  lawful 
money  of  the  United  States."     And  the  first  and  third  sec- 
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tions  are  in  these  words:  "  1.  That  all  persons,  firms,  cor- 
porations, or  associations  in  this  state  engaged  in  mining 
coal,  ore,  or  other  minerals,  or  mining  and  manufacturing 
them,  or  either  of  them,  or  manufacturing  iron  or  steel,  or 
both,  or  any  other  kind  of  manufacturing,  shall  pay  their  em- 
ployees as  provided  in  this  act 3.  That  it  shall  not 

be  lawful  for  any  person,  firm,  company,  corporation,  or 
association  engaged  in  the  business  aforesaid,  their  clerk, 
agent,  officer,  or  servant,  in  this  state,  to  issue  for  the  payment 
of  labor  any  order  or  other  paper  whatsoever,  unless  the  same 
purports  to  be  redeemable,  for  its  face  value,  in  lawful  money 
of  the  United  States,  bearing  interest  at  the  legal  rate,  made 
payable  to  employee  or  bearer,  and  redeemable  within  a  period 
of  thirty  days  by  the  person,  firm,  company,  corporation,  or 
association  giving,  making,  or  issuing  the  same."  The  resi- 
due of  the  section  makes  its  violation  a  misdemeanor,  and 
fixes  the  penalty  at  not  less  than  twenty-five  dollars,  or  more 
than  one  hundred  dollars. 

There  was  a  demurrer  to  each  of  the  indictments,  which 
was  overruled  by  the  court;  and  the  plaintiffs  in  error  assign 
this  as  ground  for  the  reversal  of  the  judgments. 

The  main  question  argued  before  this  court  is,  whether  or 
not  the  said  statute  is  constitutional,  the  counsel  for  the  plain- 
tiffs in  error  contending  that  it  is  unconstitutional  and  void, 
and  the  attorney-general  insisting  that  it  is  a  proper  exercise 
of  the  police  power,  and  therefore  not  unconstitutional  and 
void. 

It  will  be  observed  that  this  statute  applies  to  certain 
specified  classes  of  persons,  firms,  companies,  corporations, 
and  associations,  and  none  others.  It  is  by  its  terms  limited 
to  persons,  corporations,  etc.,  engaged  in  mining  coal  or  other 
minerals,  or  any  kind  of  manufacturing.  While  these  terms 
include  not  only  all  persons  engaged  in  mining  coal  and 
other  minerals,  and  all  persons  engaged  in  manufacturing 
iron  and  steel,  but  also  all  persons  engaged  in  any  kind  of 
manufacturing,  such  as  the  shoemaker,  the  cigar-maker,  the 
undertaker,  the  distiller,  the  brick-maker,  the  jeweler,  the 
weaver,  the  milliner,  the  dairy-man,  and  the  miller,  it  does  not 
include  the  wholesale  merchant  with  his  hundreds  of  clerks 
and  agents,  the  railroad  construction  companies  or  railroad 
companies  with  their  thousands  of  employees.  The  propriety 
or  the  necessity,  if  such  exists,  of  applying  the  provisions  of 
the  statute  to  these  latter  is  equally  as  great,  if  not  greater, 
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as  it  is  to  any  of  the  former.  The  rights  and  privileges  of 
certain  specified  employers  are  abridged,  while  others  of  the 
same  class  are  left  free. 

By  the  first  section  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  all  persons  born  or  naturalized 
in  the  United  States  are  made  citizens  thereof;  and  it  then 
declares  that  "  no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States."  And  the  bill  of  rights  of  this  state  declares- 
that  "all  men  are  by  nature  equally  free  and  independent^ 
and  have  certain  inherent  rights,  of  which,  when  they  enter 
into  a  state  of  society,  they  cannot  by  any  compact  deprive- 
or  divest  their  posterity;  namely,  the  enjoyment  of  life  and 
liberty,  with  the  means  of  acquiring  and  possessing  property, 
»nd  of  pursuing  and  obtaining  happiness  and  safety  ":  Const.^ 
art.  3,  sec.  1.  Can  the  legislature,  in  view  of  these  constitu- 
tional guaranties,  limit  or  forbid  the  right  of  contract  between 
parties  under  no  mental,  corporal,  or  other  disability,  when 
the  subject  of  contract  is  lawful,  not  public  in  its  character^ 
and  the  exercise  of  it  is  purely  private,  and  personal  to  th© 
parties  themselves? 

The  court,  in  People  v.  aUlson,  109  N.  Y.  398,  4  Am.  St. 
Rep.  465,  says:  "The  terra  'liberty,' as  used  in  the  constitu* 
tion,  is  not  dwarfted  into  mere  freedom  from  physical  re- 
straint of  the  person  of  the  citizen,  as  by  incarceration,  but 
is  deemed  to  embrace  the  right  of  man  to  be  free  in  the  enjoy- 
ment of  the  faculties  with  which  he  has  been  endowed  by  his 
Creator,  subject  only  to  such  restraints  as  are  necessary  for 
the  common  welfare.  Liberty,  in  its*  broad  sense,  as  under- 
stood in  this  country,  means  the  right,  not  only  of  freedom 
from  servitude,  imprisonment,  or  restraint,  but  the  right  of 
one  to  use  his  faculties  in  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  avocation  ":  Field,  J.,  in 
Butchers^  Union  etc.  Co.  v.  Crescent  City  etc.  Co.,  Ill  U.  S. 
755;  Butchers'  Ass'n  v.  Crescent  City  Co.,  1  Abb.  398. 

The  court  in  Civil  Rights  Cases,  109  U.  S.  23,  says:  "  Under 
the  Fourteenth  Amendment,  it  [Congress]  has  power  to  coun- 
teract and  render  nugatory  all  state  laws  and  proceedings 
which  have  the  effect  to  abridge  any  of  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or  to  deprive  them 
of  life,  liberty,  or  property  without  due  process  of  law,  or  to 
deny  to  any  of  them  the  equal  protection  of  the  laws 
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Many  wrongs  may  be  obnoxious  to  the  prohibitions  of  the 
Fourteenth  Amendment,  which  are  not,  in  any  just  sense,  inci- 
dents or  elements  of  slavery.  Such,  for  example,  would  be 
the  taking  of  private  property  without  due  process  of  law;  or 
allowing  persons  who  have  committed  certain  crimes  (horse- 
fitealing,  for  example)  to  be  seized  and  hung  by  the  posse  comi- 
tatus  without  regular  trial;  or  denyin  gto  any  person  or  class 
of  persons  the  right  to  pursue  any  peaceful  avocation  allowed 
to  others.  What  is  called  '  class  legislation '  would  belong  to 
this  category,  and  would  be  obnoxious  to  the  prohibitions  of 
the  Fourteenth  Amendment." 

The  riglits  of  every  individual  must  stand  or  fall  by  the 
«ame  rule  of  law  that  governs  every  other  member  of  the  body 
politic  under  similar  circumstances;  and  every  partial  or  pri- 
vate law  which  directly  proposes  to  destroy  or  affect  individ- 
ual rights,  or  does  the  same  thing  by  restricting  the  privileges 
of  certain  classes  of  citizens,  and  not  of  others,  when  there  is 
no  public  necessity  for  such  discrimination,  is  unconstitutional 
and  void.  Were  it  otherwise,  odious  individuals  or  corporate 
bodies  would  be  governed  by  one  law,  and  the  mass  of  the 
community,  and  those  who  make  the  law,  by  another;  whereas 
a  like  general  law  affecting  the  whole  community  equally 
could  not  have  been  enacted:  Wally  v.  Kennedy^  2  Yerg.  554; 
24  Am.  Dec.  511. 

The  property  which  every  man  has  in  his  own  labor,  as  it 
is  the  original  foundation  of  all  other  property,  so  it  is  the 
most  sacred  and  inviolable.  The  patrimony  of  the  poor  man 
lies  in  the  strength  and  dexterity  of  his  own  hands;  and  to 
hinder  him  from  employing  these  in  what  manner  he  may 
think  proper,  without  injury  to  his  neighbor,  is  a  plain  viola- 
tion of  this  most  sacred  property.  It  is  equally  an  encroach- 
ment both  upon  the  just  liberty  and  rights  of  the  workman  and 
his  employer,  or  those  who  might  be  disposed  to  employ  him, 
for  the  legislature  to  interfere  with  the  freedom  of  contract  be- 
tween them,  as  such  interference  hinders  the  one  from  working 
at  what  he  thinks  proper,  and  at  the  same  time  prevents  the 
other  from  employing  whom  he  chooses.  A  person  living 
under  the  protection  of  this  government  has  the  right  to  adopt 
and  follow  any  lawful  industrial  pursuit,  not  injurious  to  the 
community,  which  he  may  see  fit.  And  as  incident  to  this  is 
the  right  to  labor  or  employ  labor,  make  contracts  in  respect 
thereto  upon  such  terms  as  may  be  agreed  upon  by  the  parties, 
to  enforce  all  lawful  contracts,  to  sue,  and  give  evidence,  and 
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to  inherit,  purchase,  lease,  sell,  and  convey  property  of  every 
kind.  The  enjoyment  or  deprivation  of  these  rights  and 
privileges  constitutes  the  essential  distinction  between  freedom 
and  slavery;  between  liberty  and  oppression.  These  princi- 
ples have  been  fully  recognized  and  announced  in  many  de- 
cisions of  the  supreme  court  of  the  United  States  and  other 
courts:  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  Slaughter  House 
Cases,  16  Wall.  36;  Butchers^  Union  Co.  v.  Crescent  City  etc. 
Co.,  Ill  U.  S.  746;  6  Myer's  Fed.  Dec,  sec.  1000;  In  re  Ja- 
cobs, 98  N.  Y.  98;  50  Am.  Rep.  636;  People  v.  Marx,  99  N.  Y. 
377;  52  Am.  Rep.  34;  Ex  parte  Westerfield,  55  Cal.  550;  36 
Am.  Rep.  47;  Ragio  v.  State,  86  Tenn.  272;  State  v.  Divine, 
98  N.  C.  778. 

The  vocation  of  an  employer,  as  well  as  that  of  his  em- 
ployee, is  his  property.  Depriving  the  owner  of  property  of 
one  of  its  attributes  is  depriving  him  of  his  property,  under 
the  provisions  of  the  constitution:  People  v.  Otis,  90  N.  Y.  48. 
The  right  to  use,  buy,  and  sell  property,  and  contract  in 
respect  thereto,  including  contracts  for  labor,  —  which  is,  as 
we  have  seen,  property,  — is  protected  by  the  constitution.  If 
the  legislature,  without  any  public  necessity,  has  the  power 
to  prohibit  or  restrict  the  right  of  contract  between  private 
persons  in  respect  to  one  lawful  trade  or  business,  then  it 
may  prevent  the  prosecution  of  all  trades,  and  regul.ne  all 
contracts.  "  Questions  of  power,"  says  Marshall,  C.  J.,  in 
Brown  V.  Maryland,  12  Wheat.  419,  "do  not  depend  on  the 
degree  to  which  it  may  be  exercised.  If  it  may  be  exercisud 
at  all,  it  must  be  exercised  at  the  will  of  those  in  whose  hands 
it  is  placed." 

No  one  questions  the  position  that,  unless  the  government 
intervened  to  protect  property  and  regulate  trade,  property 
would  cease  to  exist,  and  trade  would  exist  only  as  an  engine 
of  fraud;  but  this  does  not  authorize  the  government  to  do 
for  its  people  what  they  can  do  for  themselves.  Tlie  natu- 
ral law  of  supply  and  demand  is  the  best  law  of  trade.  In 
Munn  v.  Illinois,  94  U.  S.  113,  and  other  c;ises  involving 
the  same  questions,  the  supreme  court  of  the  United  States 
lias  held  that  persons  or  corporations  engaged  in  occupations 
in  which  the  public  have  an  interest  or  use  may  be  regulated 
by  statute.  But  the  reasons  assigned  for  these  decisions  are, 
that  the  public  has  a  use  in  these  occupations,  and  tliat  the 
persons  engaged  in  them  are  in  the  exercise  of  a  public  fran- 
chise, or  special  privileges,  not  enjoyed   by  others  not  so  en- 
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gaged;  that  their  business  implies  a  trust  and  public  duty; 
and  that  the  government  has  therefore  the  power  to  see  that 
this  trust  is  not  abused,  and  that  the  duty  imposed  by  it  is 
properly  performed.  On  this  principle,  statutes  have  been 
upheld  which  regulate  the  charges  of  railroad  companies  and 
other  common  carriers;  elevator,  telephone,  telegraph,  and 
other  companies;  hackmen,  warehousemen,  owners  of  water- 
mills,  etc.  But  we  are  aware  of  no  well-considered  case  in 
which  a  statute  has  been  upheld  that  undertook  to  regulate 
the  dealings  between  employer  and  employee,  even  in  this 
class  of  occupations,  much  less  in  cases  that  are  not  im- 
pressed with  a  public  trust  or  duty. 

But  the  claim  is  made  that  the  legislature  should  pass  tha 
act  now  in  question,  in  the  exercise  of  the  police  power  which 
every  sovereign  state  possesses.  That  power  is  very  broad 
and  comprehensive,  and  is  exercised  to  promote  the  healthy 
safety,  and  welfare  of  society.  Its  exercise  in  extreme  cases 
is  frequently  justified  by  the  maxim,  Salus  popnli  suprema 
lax  est.  It  is  used  to  regulate  the  use  of  property  by  enfor- 
cing the  rule,  Sic  utere  tuo  ut  alienum  non  Ixdas.  Under  it^ 
the  conduct  of  an  individual  and  the  use  of  property  may  be 
regulated  so  as  to  interfere,  to  some  extent,  with  the  freedom 
of  the  one  and  the  enjoyment  of  the  other;  and  in  cases  of 
great  emergency,  engendering  overruling  necessity,  property 
may  be  taken  or  destroyed  without  compensation.  The  limit 
of  the  power  cannot  be  accurately  defined,  and  the  courts 
have  not  been  willing  definitely  to  circumscribe  it.  But  this 
power,  however  broad  and  extensive,  is  not  above  the  consti- 
tution, which  is  the  supreme  law;  and,  so  far  as  it  imposes 
restraints,  the  police  power  must  be  exercised  in  subordination 
to  it:  In  re  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636;  Cooley's 
Constitutional  Limitations,  719;  Mugler  v.  Kansas^  123  U.  S. 
623. 

Generally,  it  is  for  the  legislature  to  determine  what  laws 
and  regulations  are  proper  in  the  exercise  of  the  police  power; 
but  if  it  passes  an  act  ostensibly  for  the  public  health  or 
safety,  and  thereby  destroys  or  takes  away  the  property  of  a 
citizen,  or  interferes  with  his  rights  or  personal  liberty,  then 
it  is  for  the  courts  to  determine  whether  it  is  a  proper  and 
reasonable  exercise  of  the  power,  and  if  it  is  not,  to  declare 
it  void:  Austin  v.  Murray,  16  Pick.  121;  State  v.  Gilman,  33 
W.  Va.  146. 

The  right  to  regulate  the  rate  of  interest  existed  at  the  time 
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the  constitution  was  adopted,  and  cannot  therefore  be  consid- 
ered as  either  an  abridgment  or  restraint  upon  the  rights  of 
the  citizen  guaranteed  by  the  constitution.  The  power  to 
pass  usury  laws  exists  by  immemorial  usage;  but  such  is  not 
the  case  with  such  acts  as  we  are  now  considering:  Munn  v. 
Illinois,  94  U.  S.  113,  163. 

Our  act  is  almost  a  literal  copy  of  an  act  passed  by  the 
legislature  of  Pennsylvania  on  June  29,  1881:  Pa,  Laws,  1881, 
p.  147.  In  Godcharles  v.  Wigeman,  113  Pa.  St.  431,  the  supreme 
court  of  that  state  declared  the  first  four  sections  of  that  act 
unconstitutional  and  void.  The  court,  in  its  opinion,  says: 
*'  The  first,  second,  third,  and  fourth  sections  of  the  act  of 
June  29,  1881,  are  utterly  unconstitutional  and  void,  inasmuch 
as  by  them  an  attempt  has  been  made  by  the  legislature  to 
do  what,  in  this  country,  cannot  be  done;  that  is,  prevent  per- 
sons who  are  sui  juris  from  making  their  own  contracts.  The 
act  is  an  infringement  alike  of  the  rights  of  the  employer  and 
the  employee.  More  than  this,  it  is  an  insulting  attempt  to 
put  the  laborer  under  a  legislative  tutelage,  which  is  not  only 
degrading  to  his  manhood,  but  subversive  of  his  rights  as  a 
citizen  of  the  United  States.  He  may  sell  his  labor  for  what 
he  thinks  best,  whether  money  or  goods,  just  as  his  employer 
may  sell  his  iron  or  coal;  and  any  and  every  law  that  pro- 
poses to  prevent  him  from  so  doing  is  an  infringement  of  his 
constitutional  privileges,  and  consequently  vicious  and  void." 

In  Milieu  v.  People,  117  111.  294,  57  Am.  Rep.  869,  the 
supreme  court  of  Illinois,  in  a  well-considered  opinion,  held 
unconstitutional  and  void  an  act  of  the  legislature  of  that 
state  which  required  the  owners  or  operators  of  mines  to  pro- 
vide scales  for  weighing  their  coal,  and  make  the  weight  of 
coal  the  basis  of  the  wages  of  miners.  A  part  of  the  syllabus 
is  as  follows:  "It  is  not  competent  for  the  legislature,  under 
the  constitution,  to  single  out  owners  and  operators  of  coal 
mines  and  provide  that  they  shall  bear  burdens  not  imposed 
on  other  owners  of  property  or  employers  of  labor,  and  prohibit 
them  from  making  contracts  which  it  is  competent  for  other 
owners  of  property  or  employers  of  labor  to  make.  Such  legis- 
lation cannot  be  sustained  as  an  exercise  of  the  police  power." 

In  view  of  what  the  courts  have  uniformly  held  in  respect 
to  this  class  of  legislation,  it  is  needless  to  prolong  this  dis- 
cussion. It  is  a  species  of  sumptuary  legislation  which  has 
been  universally  condemned,  as  an  attempt  to  degrade  the 
Intelligence,  virtue,  and  manhood  of  the  American  laborer, 
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and  foist  upon  the  people  a  paternal  government  of  the  most 
objectionable  character,  because  it  assumes  that  the  employer 
is  a  knave  and  the  laborer  an  imbecile. 

"  Such  legislation,"  as  is  well  said  by  the  court  in  In  re 
Jacobs,  98  N.  Y.  114,  50  Am.  Rep.  636,  "may  invade  one 
class  of  rights  to-day  and  another  to-niorrow;  and  if  it  can 
be  sanctioned  under  the  constitution,  while  far  removed  in 
time,  we  shall  not  be  far  away  in  practical  statesmanship  from 
those  ages  when  governmental  prefects  supervised  the  build- 
ing of  houses,  the  rearing  of  cattle,  the  sowing  of  seed,  and 
the  reaping  of  grain,  and  governmental  ordinances  regulated 
the  movements  and  labor  of  artisans,  the  rate  of  wages,  the 
price  of  food,  the  diet  and  clothing  of  the  people,  and  a  large 
range  of  other  affairs  long  since,  in  all  civilized  lands,  re- 
garded as  outside  of  governmental  functions.  Such  govern- 
mental interferences  disturb  the  normal  adjustments  of  the 
social  fabric,  and  usually  derange  the  delicate  and  compli- 
cated machii^ery  of  industry,  and  cause  a  score  of  ills  while 
attempting  the  removal  of  one." 

For  the  reasons  aforesaid,  we  are  clearly  of  opinion  that  the 
said  third  section  of  the  act  aforesaid  is  unconstitutional  and 
void.  In  arriving  at  this  conclusion,  we  have  not  been  un- 
mindful that  the  power  of  the  courts  to  condemn  legislative 
acts  as  unconstitutional  is  one  of  great  delicacy,  and  to  be 
exercised  with  extreme  caution,  and  even  with  reluctance. 
But,  as  said  by  Chancellor  Kent  (1  Kent's  Com.  450),  "it  is 
only  by  the  free  exercise  of  this  power  that  courts  of  justice  are 
enabled  to  repel  assaults,  and  protect  every  part  of  the  gov- 
ernment and  every  member  of  the  commuity  from  undue  and 
destructive  innovations  upon  their  charter  rights." 

The  statute  itself  being,  as  we  have  seen,  unconstitutional 
and  void,  there  could  be  no  valid  indictment  founded  upon 
it;  and  consequently  the  circuit  court  erred  in  overruling  the 
demurrer  to  the  indictment  in  each  of  these  cases;  and  for 
that  reason  the  judgments  of  the  circuit  court  are  reversed, 
and  the  defendants  discharged. 


The    Fourteenth    Amendment   Considered  with    Relation   to   Special 
Privileges,  Burdens,  and  Restrictions.* 

The  First  Section  of  the  Fourteenth  Amendment  to  the  constitution  of  the 
United  States  declares  that  "  all  persons  born  or  naturalized  in  the  United 

•kkferenck  to  monographic  notes. 
statutes  prohibiting  adulteration  of  milk;  51  Am.  Rep.  347-354. 
Statutes  prohibiting  business  on  Sunday:  49  Am.  Dec.  61<i-6-23. 
Statutes  regulating  sales  of  iotoxicating  liquors:  U5  Am.  Dec.  331-334. 
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States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside.  No  state  shall  make  or  en- 
force  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny  to  any  person  within  its  ju-^ 
risdiction  the  equal  protection  of  the  laws."  Many  of  the  state  constitn- 
tions  contain  provisions  of  nearly  similar  import,  the  object  of  which  is  to- 
secure  to  all  persons  equality  before  the  law,  and  to  prevent  the  imposition^ 
of  burdens  upon  one  person  to  which  others  are  not  subject  under  the  sam» 
circumstances.  No  questions  exceed  in  interest  and  importance  those  which 
present  for  judicial  determinatiou  the  validity  of  statutes  assailed  on  th»' 
ground  that  they  concede  privileges  to,  or  impose  penalties  or  burdens  npon^ 
one  or  more  persons  to  which  others  belonging  to  the  same  class  are  not  en* 
titled  in  the  one  case  and  not  liable  in  the  other. 

Oi'iginal  Pwpose  of  the  Fourteenth  Amendment,  — Speaking  of  the  amend- 
ments to  the  constitution  of  the  United  States  adopted  at  the  close  of  the' 
Civil  War,  the  supreme  court  said:  "We  repeat,  then,  in  the  light  of  thir 
recapitulation  of  events,  almost  too  recent  to  be  called  history,  but  which 
are  familiar  to  us  all,  and  on  the  most  casual  examination  of  the  language  of 
these  amendments,  no  one  can  fail  to  be  impressed  with  the  one  pervading 
purpose  found  in  them  all,  lying  at  the  foundation  of  each,  and  without 
which  none  of  them  would  have  been  even  suggested;  we  mean  the  freedom 
of  the  slave  race,  the  security  and  firm  establishment  of  that  freedom,  and 
the  protection  of  the  newly  made  freeman  and  citizen  from  the  oppressions 
of  those  who  formerly  exercised  unlimited  dominion  over  him.  It  is  tru» 
that  only  the  Fifteenth  Amendment  in  terms  mentions  the  negro  by  speak- 
ing of  his  color  and  his  slavery.  But  it  is  just  as  true  that  each  of  the  other 
articles  was  addressed  to  the  grievances  of  that  race,  and  designed  to  rem- 
edy thetii,  as  the  fifteenth.  We  do  not  say  that  no  one  else  but  the  negro 
can  share  in  this  protection.  Both  the  language  and  spirit  of  these  articlea 
are  to  have  their  fair  aud  just  weight  in  any  question  of  construction.  Un- 
doubtedly, wliile  negro  slavery  alone  was  in  the  mind  of  the  Congress  which 
proposed  the  thirteenth  article,  it  forbids  any  other  kind  of  slavery,  now  or 
hereafter.  If  Mexican  peonage  or  the  Chinese  coolie  labor  system  shalK 
develop  slavery  of  the  Mexican  or  Chinese  race  within  our  territory,  this 
amendment  may  be  safely  trusted  to  make  itVoid.  And  so  if  other  rights 
are  assailed  by  the  states  which  properly  and  necessarily  fall  within  the 
protection  of  these  articles,  that  protection  will  apply,  though  the  party  in- 
terested may  not  be  of  African  descent.  But  what  we  do  say,  and  what  we 
wish  to  be  understood,  is,  that  in  any  fair  and  just  construction  of  any  sec- 
tion or  phrase  of  these  amendments,  it  is  necessary  to  look  to  the  purpose 
which  we  have  said  was  the  pervading  spirit  of  them  alt,  the  evil  which, 
they  were  designed  to  remedy,  and  the  process  of  continued  addition  to  the 
constitution,  until  that  purpose  was  supposed  to  be  accomplished,  as  far  as- 
constitutional  law  can  accomplish  it":  slaughter  House  Cases,  16  Wall.  71 5. 
Plunkard  v.  State,  67  Md.  364.  With  respect  to  the  privileges  or  immuni- 
ties of  citizens  of  a  state  as  contradistinguished  from  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  the  decision  from  which  we  have  just 
quoted  established  that  it  was  the  latter  only  which  were  secured  by  t\\& 
Fourteenth  Amendment,  and  that  if  there  were  any  difference  between  the 
privileges  and  immunities  "belonging  to  a  citizen  of  the  United  States  aa 
Buch,  and  those  belonging  to  a  citizen  of  a  state  as  such,  the  latter  must  rest 
for  their  security  and  protection  where  they  have  heretofore  rested;    for 
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they  are  not  embraced  within  this  paragraph  of  the  amendment;  and  fnr- 
thermore,  that  the  inhibition  against  any  state  denying  to  any  person  within 
its  jurisdiction  the  equal  protection  of  its  laws  was  chiefly  designed  to  ren- 
der void  "  laws  in  the  states  where  the  newly  emancipated  negroes  resided 
which  discriminated  with  gross  injustice  and  hardship  agajpst  them  as  a 
class,  "and  to  forbid  the  enactment  or  enforcement  of  such  laws  in  the  fu- 
ture." 

Privileges  and  Immunities  of  Citizens. — The  Fourteenth  Amendment  did 
not  add  to  the  privileges  and  immunities  of  any  citizen  of  the  United  States, 
but  merely  furnished  additional  guaranties  of  such  as  he  already  had. 
Hence,  as  the  right  of  sufferage  was  not  necessarily  a  privilege  of  a  citizen, 
it  was  not  conferred  upon  any  person  by  that  amendment:  Minor  v.  Hnp' 
jiersett,  21  Wall.  162.  The  only  consequence  of  its  denial  was,  when  de- 
nied to  any  male  citizen  and  inhabitant  of  a  state  more  than  twenty-one 
years  of  age,  except  for  participation  in  some  crime,  a  diminution  in  the 
number  of  representatives  in  Congress,  and  electors  for  President  and  Vice- 
President,  to  which  the  denying  state  was  otherwise  entitled.  Nor  has  any 
amendment  given  to  all  citizens  the  right  to  vote,  though  the  fifteenth  has 
prohibited  the  denial  of  that  right  "on  account  of  race,  color,  or  previous 
condition  of  servitude."  The  result  is,  that  any  state  may  discriminate  be- 
tween its  citizens  by  denying  to  some  of  them  the  right  of  suffrage,  provided 
the  test  of  exclusion  is  not  that  of  race,  color,  or  previous  condition  of  servi- 
tude: United  States  v.  Reese,  92  U.  S.  214;  United  States  v.  Gruikshank,  92 
U.  S.  542.  Nor  is  the  right  to  practice  law:  Bradwellv.  State,  16  Wall.  130; 
or  to  have  a  cause  in  a  state  court  tried  before  a  jury:  Wcdker  v.  Sauvinet, 
52  U.  S.  90,  —  a  privilege  or  immunity  secured  by  this  amendment.  And  if 
there  is  any  privilege  or  immunity  of  a  citizen  of  the  United  States  which 
could  have  been  abridged  by  a  state  before  the  adoption  of  this  amendment, 
and  which  has  by  the  amendment  been  withdrawn  from  the  power  of  state 
abridgment,  it  does  not  stand  revealed  in  any  light  emitted  by  the  highest 
of  the  national  courts.  The  real  force  of  the  amendment  is  contained  in  ita 
clauses  declaring  who  are  citizens,  and  prohibiting  the  denial  of  the  equal 
protection  of  the  laws  and  the  deprivation  of  life,  liberty,  or  property  with- 
out due  process  of  law. 

Who  are  Protected  by  the  Fourteenth  Amendment. — While,  as  indicated 
in  the  Slaughter  House  Cases,  the  purpose  of  the  Fourteenth  Amendment  of 
protecting  the  enfranchised  negro  against  oppression  and  unjust  discrimi- 
nation may  properly  be  considered  in  determining  whether  the  special 
privileges  granted  or  burdens  exacted  by  a  statute  are  forbidden  by  the 
amendment,  and  the  fact  that  the  statute  in  question  is  or  is  not  against  or 
specially  applicable  to  that  race  may  exercise  a  great  or  even  paramount  influ- 
«nce  in  the  deliberations  of  the  judiciary,  yet  there  is  no  doubt  that  all  other 
races  or  persons  within  the  jurisdiction  of  the  state,  whether  citizens  or 
aliens,  "  without  regard  to  any  diffeiences  in  race,  color,  or  nationality,"  are 
within  the  protection  of  that  portion  of  the  amendment  prohibiting  any  state 
from  depriving  any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  and  from  denying  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws:  Yick  Wo  v.  Hopkins,  118  U.  S.  309.  As  to  non-residents,  a 
difiFerent  rule  may  apply.  If  they  are  citizens  of  the  United  States,  the  privi- 
leges and  immunities  to  which  they  are  entitled  as  such  are  by  the  express 
terms  of  the  amendment  not  to  be  impaired  by  any  state;  but  if  there  is  any 
immunity  or  privilege  peculiar  to  the  citizen  of  a  state,  and  not  possessed  by 
other  citizens  of  the  United  States,  it  may  doubtless  be  withheld  from  non- 
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residents.  It  has  been  decided  that  a  state  may  impose  conditions  upon 
non-residents  sning  in  its  conrts  not  imposed  upon  residents,  — such,  for  in- 
stance, as  requiring  them  to  give  security  for  costs:  Cummings  v.  Wingo,  31 
S.  0.  427;  or  may  deny  to  non-residents  the  right  to  sue  foreign  corporations 
in  its  conrts,  unless  the  cause  of  action  shall  have  arisen,  or  the  subject  of 
the  action  shall  be  situated  within,  the  state:  Central  etc.  Co.  v.  Oeorgia  etc. 
Co.,  32  S.  C.  319.  So  far  as  a  state  possesses  property,  it  may  restrict  the 
right  to  use  it  to  residents.  Hence  it  may  prohibit  residents  of  other 
states  from  planting  or  taking  oysters,  or  fishing  in  tide  or  other  waters,  the 
ownership  of  which  is  vested  in  the  state:  People  v.  Loundes,  130  N.  Y.  455; 
McCready  v.  Virginia,  94  U.  S.  391;  Commonwealth  v.  Manchester,  152  Mass. 
280;  23  Am.  St.  Rep.  820;  Manchester  v.  Massachusetts,  139  U.  S.  240.  The 
privileges  to  which  non-residents  are  entitled  under  the  constitution  must, 
we  apprehend,  be  those  secured  them  by  section  2  of  article  4,  declaring 
that  "the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  of  the  several  states."  The  consideration  of  this  clause 
of  the  constitution  is  not  within  the  purview  of  the  present  note.  The 
leading  decisions  construing  it  are  Corfield  v.  Coryell,  4  Wash.  C.  C.  380; 
Conner  v.  EllioU,  18  How.  591;  Paul  v.  Virgihia,  8  Wall.  180;  Ward  v. 
Maryland,  12  Wall.  418. 

C&iporations,  to  What  Extent  Protected. —  Private  corporations  must  also  be 
regarded  as  persons  to  whom  the  equal  protection  of  the  laws  must  not  be 
denied,  and  who  cannot  be  deprived  of  property  without  due  process  of  law: 
Santa  Clara  Co.  v.  Southern  Pac.  R.  R.  Co.,  1 18  U.  S.  394;  Charlotte  etc.  R.  R.  Co. 
V.  (?»Wes,  142  U.  S.  386;  Minneapolis  etc.  R'y  Co.  v.  Beckwith,  129  U.  S.  26;  Mis- 
souri Pac.  R'y  Co.  v.  Machey,  127  U.  S.  205;  Minneapolis  etc.  R'y  Co.  v.  Herrick, 
127  U.  S.  210.  "The  equal  protection  of  the  laws  which  these  bodies  may 
claim  is  only  such  as  is  afforded  similar  associations  within  the  jurisdiction  of 
the  state  ":  Pembina  etc.  Milling  Co.  v.  Pennsybania,  125  U.  S.  181.  A  private 
corporation  is  not,  however,  a  citizen  of  the  United  States  within  the  meant 
ing  of  the  prohibition  against  abridging  the  privileges  and  immunities  of  citi- 
zens of  the  United  States:  Paul  v.  Virginia,  8  Wall.  168.  "The  state  is  not 
prohibited  from  discriminating  in  the  privileges  it  may  grant  to  foreign  cor- 
porations as  a  condition  of  their  doing  business  or  hiring  offices  within  its 
limits,  provided  always  such  discrimination  does  not  interfere  with  any 
transaction  by  such  corporations  of  interstate  or  foreign  commerce.  It  is  no- 
every  corporatioh  lawful  in  the  state  of  its  creation  that  other  states  may 
be  willing  to  admit  within  their  jurisdiction,  or  consent  that  it  have  offices 
in  them,  —  such,  for  example,  as  a  corporation  for  lotteries.  And  even  where 
the  business  of  a  foreign  corporation  is  not  unlawful  in  other  states,  the  lat- 
ter may  wish  to  limit  the  number  of  such  corporations,  or  to  subject  their 
business  to  such  control  as  would  be  in  accordance  with  the  policy  governing 
domestic  corporations  of  a  similar  character.  The  states  may  therefore 
require  for  the  admission  within  their  limits  of  the  corporations  of  other 
states,  or  of  any  number  of  them,  such  conditions  as  they  may  choose,  with- 
out acting  in  conflict  with  the  concluding  provision  of  the  first  section  of  the 
Fourteenth  Amendment.  As  to  the  meaning  and  extent  of  that  section  of  the 
amendments.  Bee  Baj-bier  v.  Connolly,  113  U.  S.  27;  Soon  Hing  v.  Crowky,  113 
U.  S.  703;  Missouri  v.  Lewis,  101  U.  S.  22,  30;  Misi^ouri  Pac.  R'y  Co.  v. 
Humes,  115U.  S.  512;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  Hayes  y.  Missouri, 
120  U.  S.  68;  People  v.  Wemple,  131  N.  Y.  64.  The  only  limitation  upoa 
this  power  of  the  state  to  exclude  a  foreign  corporation  from  doing  business 
within  its  limits  or  hiring  offices  for  that  purpose,  or  to  exact  conditions  for 
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allowing  the  corporation  to  do  business  or  hire  offices  there,  arises  wher© 
the  corporation  is  in  the  employ  of  the  federal  government,  or  where  it» 
business  is  strictly  commerce,  interstate  or  foreign.  The  control  of  such 
commerce,  being  in  the  federal  government,  is  not  to  be  restricted  by  state 
authority":  Pembina  etc.  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181.  And 
when  a  foreign  corporation  has  not  complied  with  the  conditions  required  by 
the  laws  of  a  state  to  authorize  it  to  do  business  therein,  the  act  of  its  agents 
in  coming  within  the  state  for  the  purpose  of  there  doing  business  may  by  its 
laws  be  declared  a  crime,  and  punished  as  such:  Moses  v.  State,  65  Miss.  56. 

Nor  has  any  domestic  corporation  a  right  to  do  business  or  to  otherwise 
exercise  its  franchise  within  a  state  except  by  its  permission.  Having  power 
to  withhold  such  permission  altogether,  the  state  may  grant  it  upon  such 
conditions  as  it  sees  fit,  and  the  exercise  of  the  franchise  is  an  acceptance 
of  the  conditions.  One  of  the  conditions  may  be  the  payment  of  a  tax  on 
the  corporate  franchise  or  business.  This  tax  may  be  exacted  of  both 
foreign  and  domestic  corporations  doing  business  or  otherwise  exercising 
their  franchises  in  the  state.  The  amount  of  the  tax,  the  basis  upon  which 
it  shall  be  computed,  the  mode  in  which  it  may  be  ascertained,  and  the 
manner  in  which  its  collecti<Ja  shall  be  enforced,  are  matters  for  considera- 
tion and  determination  by  the  state  legislature,  whose  judgment  as  expressed 
in  its  enactments  is  not  subject  to  review  by  the  judiciary.  Nor  is  it  any 
valid  objection  to  such  enactments  that,  taken  in  connection  with  other 
laws  imposing  taxes  and  exacting  license  fees,  they  may  result  in  the  cor- 
porations aflfected  by  them  being  compelled  to  contribute  to  the  revenues 
of  the  states  sums  largely  in  excess  of  those  contributed  by  private  persons 
engaged  in  the  same  class  of  business,  and  using  in  its  transaction  prop- 
perty  of  the  same  kind,  amount,  and  value:  Horn  S.  M.  Co.  v.  New  York, 
143  U.  S.  305;  Delaware  R.  R.  Tax  Case,  18  Wall.  206;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594;  Standard  U.  C.  Co.  v.  Attorney-General,  46  N.  J. 
Eq.  276;  19  Am.  St.  Rep.  394.  A  statute  forbidding  the  payment  by  life 
insurance  corporations,  whether  foreign  or  domestic,  of  any  rebate  of  pre- 
mium as  an  inducement  to  any  person  to  insure,  and  declaring  any  person 
violating  the  prohibition  guilty  of  a  misdemeanor,  is  valid.  "The  corpora- 
tions organized  under  the  laws  of  this  state  for  life  insurance  are  absolutely 
under  the  direction  and  control  of  the  legislature.  It  may  specify  how  and 
on  what  terms  they  may  do  business,  and  enact  laws  regulating  their  con- 
duct and  the  conduct  of  their  agents,  for  their  protection  and  the  protection 
of  their  policy-holders,  and  enforce  obedience  to  such  laws  by  such  penalties, 
forfeitures,  and  punishments  as  it  may,  within  constitntional  limits,  prescribe. 
As  all  these  corporations  must  act  through  agents,  it  has  the  same  power 
and  authority  to  regulate  the  conduct  of  their  agents  as  it  has  to  regulate 
the  corporations  themselves.  It  would  be  quite  preposterous  to  say  that  the 
legislature  could,  in  the  exercise  of  its  legitimate  authority,  regulate  these 
corporations  and  prescribe  the  terms  under  which  they  may  exist  and  do 
business,  and  yet  could  not  by  similar  laws  regulate  and  control  the  conduct 
of  their  agents.  When  these  corporations  seek  the  benefits  and  privileges 
of  the  laws  creating  and  authorizing  them,  they  must  conform  to  the  laws 
enacted  for  their  conduct,  and  if  they  are  unwilling  to  do  so,  they  must  go 
out  of  existence.  So,  too,  all  persons  who  seek  to  act  as  agents  of  such  cor. 
porations  must  conform  to  the  laws  regulating  the  business  of  such  corpora- 
tions, or  cease  to  act  for  them  ":  People  v.  Formosa,  131  N.  Y.  478;  Common- 
wealth V.  Morningstar,  144  Pa.  St.  103. 

Retrospective  Effect.  —  There  can  be  no  doubt  that  the  amendment  here 
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under  consiil oration  applies  to  pre-existing  statutes  as  well  as  to  tliose  m- 
acted  after  its  adoption.  Though  a  statute  when  enacted  was  constitn. 
tional,  no  proceeding  can  be  taken  under  it  after  the  adoption  of  thia 
amendment,  the  efifect  of  which  proceeding,  if  sustained,  must  be  to  deprive 
some  person  of  a  right  secured  bj  the  amendment  against  legislative  action 
on  the  part  of  any  of  the  states:  Kaukauna  v.  Green  Bay  etc  Canal,  142  U.  S. 
254. 

Burdens  and  Restrictions  Founded  on  Race.  —  The  general  object  of  the 
Fourteenth  Amendment,  and  the  provisions  in  the  state  constitutions  of 
similar  import,  is  to  extend  to  all  persons  within  the  jurisdiction  of  the 
state  the  protection  of  its  laws  and  judicial  tribunals  on  the  same  terms, 
and  not  to  permit  the  granting  of  privileges  to  one  person  to  which  others 
of  the  same  class  are  not  entitled,  and  not  to  impose  npon  one  person  bnr- 
dens,  obligations,  or  penalties  to  which  others  in  th«  same  situation  are  not 
subjected;  and  while  an  individual  may  often  be  required  to  content  him- 
self with  the  privileges  granted  and  to  submit  to  the  burdens  imposed  on 
all  members  of  the  particular  class  of  persons  to  which  he  belongs,  though 
some  other  or  all  other  classes  of  persons  are  exempt,  yet  the  classification 
to  which  he  must  thus  submit  must  not  be  made  capriciously,  nor  directed 
at  a  particular  class  of  persons  with  a  view  to  deprive  them  of  privileges 
and  subject  them  to  burdens  merely  because  they  belong  to  some  race  or 
class.  So  far  as  the  negro  race  is  concerned,  the  effect  of  the  Fourteenth 
Amendment  is  to  require  that  its  members  be  subjected  to  the  same  laws, 
entitled  to  the  same  protection,  and  secured  in  the  same  immunities  and 
privileges  as  members  of  the  white  race,  and  any  law  depriving  any  one  of 
a  right  because  of  his  color  is  doubtless  unconstitutional  and  void:  Strauder 
V.  West  Virginia,  100  U.  S.  303;  Ex  parte  Vir:jiim,  100  U.  S.  339. 

If  there  is  a  system  of  public  schools  in  the  state  supported  by  taxation^ 
the  children  of  colored  persons  cannot,  by  implication  or  otherwise,  be  ex- 
cluded from  the  benefits  thereof:  Dawson  v.  Lee,  83  Ky.  49;  nor  can  the 
state  divide  the  school  funds  by  ap[)ropriating  to  the  support  of  the  schools 
for  white  children  the  moneys  received  from  the  property  of  white  persons, 
leaving  for  the  support  of  the  schools  for  negroes  only  such  moneys  as  havs 
been  received  from  property  belonging  to  persons  of  that  race:  MarkJiam  t. 
Manning,  96  N.  C.  132.  So  far  as  we  are  aware,  there  has  been  no  decision 
assuring  to  any  member  of  any  race  the  right  to  receive  his  education,  ot 
any  other  privilege  to  which  he  is  entitled,  at  the  same  place  or  in  the  same 
company  with  members  of  any  other  race.  The  privileges  themselves  must 
not  be  curtailed  by  law,  unless,  indeed,  it  is  a  curtailment  of  them  to  be 
denied  the  right  to  receive  them  in  the  midst  of  members  of  the  other 
races;  and  hence  a  state  may  provide  for  separate  schools  for  children  of 
white  and  of  colored  races,  if  the  facilities  and  opportunities  for  education 
provided  for  the  one  race  equal  those  provided  for  the  other:  People  v.  OaU 
lagher,  93  N.  Y.  438;  45  Am.  Rep.  232;  State  v.  McCann,  21  Ohio  St.  198; 
Cory  V.  Carter,  48  Ind.  328;  17  Am.  Rep.  738;  Ward  v.  Flood,  48  Cal.  36; 
17  Am.  Rep.  405;  and  the  fact  that  the  children  of  a  colored  person  may, 
in  a  particular  ease,  be  compelled  to  travel  farther  than  white  children  in 
the  same  district  to  reach  a  school  establislied  for  colored  children  will  not 
entitle  them  to  admission  in  a  school  establislied  for  whites:  Lehcw  v.  Brun^ 
mel,  103  Mo.  546;  23  Am.  St.  Rep.  895;  though  doubtless  a  statute  upon 
the  face  of  which  it  appeared  that  this  result  was  .sought,  or  that  colored 
children  would  be  required,  as  a  general  rule,  to  travel  farther  than  whites 
to  reach  their  schools,  would  be  invalid.     Otherwise  they  might  be  required 
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to  attend  at  places  so  distant  from  their  homes  as  to  effectively  prerent 
<their  attendance  at  all. 

It  appears  that  colored  persons  have  no  constitational  right  to  ride  in  the 
'Same  railway  cars  with  whites,  and  that  railway  corporations  may  voluntarily 
provide  separate  cars  for  the  two  races,  or  may  be  required  to  do  so  by  state 
legislation,  if  the  accommodations  supplied  to  the  one  race  equal  those  sup- 
plied to  the  other:  Loiciiville  etc  R'y  Co.  v.  State,  66  Miss.  662;  14  Am.  St. 
Rep.  599;  Chesapeake  etc.  R.  R.  Co.  v.  Wells,  85  Tenn.  613.  As  to  places  of 
amusement,  like  skating-rinks  kept  by  private  persons,  and  charged  with  no 
public  duty,  their  managers  may,  at  their  pleasure,  admit  negroes  or  not: 
Bowlin  v.  Lyon,  67  Iowa,  536;  56  Am.  Rep.  355;  unless  there  is  some  statute 
«nacted  by  the  state  legislature  requiring  their  admission  on  the  same  terms 
*a  persons  of  other  races,  in  which  event  such  enactment  is  valid,  and  must 
he  obeyed:  People  v.  King,  110  N.  Y.  418;  6  Am.  St.  Rep.  389. 

21ie  Liberty  of  Each  Person  and  his  Right  to  Acquire  and  Retain  Property 
must  always  be  considered  in  connection  with  the  rights,  liberties,  and 
welfare  of  others,  and  each  person  must  submit  to  such  reasonable  restric- 
tions as  must  necessarily  be  imposed  for  the  better  protection  of  the  whole 
community,  and  even  for  the  protection  of  a  particular  class,  and  it  will  hence 
always  be  difficult,  if  not  impossible,  to  define  or  prescribe  any  precise  test 
from  which  to  determine  with  unvarying  certainty  what  restrictions  upon 
the  liberties  of  individuals,  or  of  classes  of  individuals,  are  sustainable  and 
what  are  not.  While  the  courts  properly  hesitate  to  formulate  definitions 
of  liberty  or  of  due  process  of  law,  or  to  give  enumerations  of  all  that  may 
be  conceded  to  one  person  or  denied  to  another  without  denying  to  "any  per- 
son the  equal  protection  of  the  laws,"  yet  they  haVe,  in  some  instances,  given 
general  descriptions  or  definitions  which,  while  not  intended  to  be  appli- 
cable under  all  circumstances,  are  usually  applicable,  and  therefore  worthy 
of  restatement  here.  Thus  it  was  said  in  People  v.  Oillson,  109  N.  Y.  389, 
4  Am.  St.  Rep.  465:  "The  following  propositions  are  firmly  established  and 
recognized:  A  person  living  under  our  constitution  has  the  right  to  adopt 
and  follow  such  lawful  industrial  pursuit,  not  injurious  to  the  community, 
»3  he  may  see  fit.  The  term  'liberty,'  as  used  in  the  constitution,  is  not 
■dwarfed  into  mere  freedom  from  physical  restraint  of  the  person  of  the 
citizen,  as  by  incarceration,  but  is  deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enjoyment  of  the  faculties  with  which  he  has  been  endowed  by 
his  Creator,  subject  only  to  such  restraints  as  are  necessary  for  the  common 
welfare.  Liberty,  in  its  broad  sense,  as  understood  in  this  country,  means 
the  right  not  only  of  freedom  from  servitude,  imprisonment,  or  restraint, 
but  the  right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue  any 
lawful  trade  or  avocation."  "The  common  business  and  callings  of  life,  the 
ordinary  trades  and  pursuits,  which  are  innocuous  in  themselves,  and  have 
been  followed  in  all  countries  from  time  immemorial,  must  therefore  be 
•free  in  this  country,  to  all  alike,  upon  the  same  conditions.  The  right  to 
•pursue  them  without  let  or  hindrance,  except  that  which  is  implied  to  all 
■persons  of  the  same  sex,  age,  and  condition,  is  a  distinguishing  privilege  of 
the  citizens  of  the  United  States,  and  an  essential  element  of  that  freedom 

w^hich   they    claim    as    their    birthright Civil    liberty   exists  only 

"where  every  individual  has  the  power  to  pursue  his  own  happiness  according 
to  his  own  views,  unrestrained,  except  by  equal,  just,  and  impartial  laws." 
butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  757. 

.General  Scope  o/  Fourteenth  Amendment.  —  Mr.  Justice  Field,  in  his  dis- 
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eeiiting  opinion  in  Ehe  parte  Virginia,  100  U.  S.  367,  while  denying  that  th» 
operation  of  the  Fourteenth  Amendment  extended  beyond  the  securing  of 
what  he  denominated  civil  rights,  said:  "  And  yet  the  reach  and  influence  of 
the  amendment  are  immense.  It  opens  the  courts  of  the  country  to  every 
one,  on  the  same  terms,  for  the  security  of  his  person  and  property,  the  pre- 
vention and  redress  of  wrongs,  and  the  enforcement  of  contracts;  it  aasurea 
to  every  one  the  same  rules  of  evidence  and  modea  of  procednre;  it  allows 
no  impediments  to  the  acquisition  of  property  and  the  pnrsnit  of  happiness 
to  which  all  are  not  subjected;  it  suffers  no  other  or  greater  burdens  or 
charges  to  be  laid  upon  one  than  such  as  are  equally  borne  by  others;  and  ia 
the  administration  of  criminal  justice  it  permits  no  different  or  greater  pun- 
ishment to  be  imposed  upon  one  than  such  as  is  prescribed  to  all  for  liko 
offenses."  The  same  learned  jurist,  in  pronouncing  judgment  of  the  court 
in  Barbier  v.  Connolly,  113  U.  S.  27,  expressed  his  views  apoi  this  subject  as 
follows:  "  The  Fourteenth  Amendment,  in  declaring  that  no  state  'shall  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws,* 
undoubtedly  intended,  not  only  that  there  should  be  no  arbitrary  depriva- 
tion of  life  or  liberty  or  arbitrary  spoliation  of  property,  but  that  equal  pro- 
tection and  security  should  be  given  to  all  under  like  circumstances  in  th» 
enjoyment  of  their  personal  and  civil  rights;  that  all  persons  should  bo 
equally  entitled  to  pursue  their  happiness  and  acquire  and  enjoy  property; 
that  they  should  have  like  access  to  the  courts  of  the  country  for  the  pro- 
tection of  their  persons  and  property,  the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  that  no  impediment  should  be  interposed, 
to  the  pursuits  of  any  one,  except  as  applied  to  the  same  pursuits  by  others 
under  like  circumstances;  that  no  greater  burdens  should  be  laid  upon  one 
thai  are  laid  upon  others  in  the  same  calling  and  condition,  and  that  in  the 
administration  of  criminal  justice  no  different  or  higher  punishment  should, 
be  imposed  upon  one  than  such  as  is  prescribed  to  all  for  like  offenses." 

Special  Priinlegea  and  Rules  of  Law.  —  Every  person  must  have  the  right 
to  resort  to  the  courts  for  redress  under  substantially  the  same  terms,  and  no 
rule  of  law  or  of  evidence  can  be  applied  to  one  which  is  not  equally  appli- 
cable to  others  in  controversies  of  the  same  character.  Hence  it  has  been 
held  that  a  statute  authorizing  prosecuting  attorneys  in  criminal  cases,  at 
their  election,  to  deprive  defendants  of  the  right  to  the  continuance  of  their 
case  for  the  purpose  of  procuring  the  attendance  of  witnesses,  notwithstand- 
ing the  use  of  due  diligence,  by  stipulating  that  the  testimony  which  it  is 
claimed  such  witness,  if  present,  would  give  may  be  regarded  as  given  by 
him,  is  unconstitutional,  because  under  the  operation  of  the  statute  there 
may  be  two  persons  accused  of  crime,  both  of  whom  have  been  equally  dili- 
gent in  seeking  to  procure  the  attendance  of  witnesses,  one  of  whom  may  be 
forced  to  trial  at  the  election  of  the  prosecutor  without  obtaining  the  advan- 
tage of  having  the  jury  see  and  hear  and  judge  of  the  credibility  of  his  wit. 
nesses,  while  the  other,  on  the  prosecutor's  makinaf  a  different  election  in  his 
case,  may  receive  the  benefit  of  this  advantage:  State  v.  Berkley,  92  Mo.  41. 
For  similar  reasons  a  statute  is  unconstitutional  which  declares  that  certain 
acts,  if  done  in  a  designated  river,  within  the  limits  of  a  particular  county, 
shall  be  regarded  aa  injurious  and  dangerous,  and  shall  be  enjoined  without 
proof  that  injury  or  danger  has  been  or  will  bo  done  them,  when  the  acts 
are  such  as  may  be  done  without  danger  or  injury,  and  may  be  necessary  to 
the  enjoyment  and  protection  of  private  property:  City  of  JanesvUle  T,  Cmf 
penter,  77  Wis.  288;  20  Am.  St.  Rep.  123. 


878  State  v.  Goodwill.  [W.  Virginia, 

A  statnte  is  unconstitutional  which  deprives  a  person  charged  with  a  crim- 
inal offense  of  the  presumption  of  innocence,  or  makes  acts  don*  by  certain 
persons  in  certain  localities  criminal,  which  if  done  by  other  persona  in  dif- 
ferent localities  are  innocent;  as  where  a  statute  makes  the  killing  of  stock 
on  any  railroad  within  specified  counties  a  misdemeanor,  for  which  the  pres- 
ident, receiver,  and  superintendent  of  the  road,  and  the  engineer  and  con- 
cluctor  in  charge  of  the  train,  may  be  indicted,  unless  the  parties  indictable 
shall,  within  six  months  after  such  killing,  and  before  any  indictment  is 
preferred,  pay  the  owner  of  the  stock  his  charges  therefor,  or  if  they  are 
deemed  too  high,  submit  the  question  to  arbitration:  State  v.  Divine,  98 
N.  C.  778.  It  has  also  been  held,  in  Michigan,  that  a  statute  authorizing  the 
owner  of  stock  killed  by  a  railroad:  Laffei-ty  r.  Chicago  etc  R'y  Co.,  71  Mich- 
35;  Wilder  v.  Chicago  etc.  R'y  Co.,  70  Mich.  382;  or  a  person  suing  for  certain 
classes  of  personal  services:  Orand  Rapids  Chair  Co.  r.  Runnels,  77  Mich.  104, 
—  to  recover,  in  addition  to  the  damages,  or  the  amount  due,  an  attorney's  fe« 
fixed  by  statute,  is  class  legislation,  and  therefore  void.  These  Michigan 
decisions  are,  however,  probably  not  sustainable,  in  view  of  the  more  recent 
and  authoritative  adjudications  in  the  national  courts  and  elsewhere.  In 
all  cases  where  the  liability  of  a  railway  corporation  or  of  any  other  person, 
natural  or  artificial,  results  from  its  or  his  failure  to  observe  some  rale  which 
the  legislature  of  the  state  was  competent  to  prescribe  in  the  exercise  of  the 
police  powers  vested  in  it,  it  itny,  by  way  of  penalty,  impose  on  the  guilty 
party  not  only  the  payment  of  the  attorney's  fees  of  his  adversary:  Burling' 
ton  etc.  R'y  Co.  v.  Dey,  48  N.  W.  Rep.  98  (Iowa.  Feb.  9,  1891);  Perkitu  v.  St 
Louis  etc.  R'y  Co.,  103  Mo.  52;  Peoria  etc.  R'y  Co.  v.  Duggan,  109  HI.  537;  but 
also  damages  in  excess  of  those  suffered.  On  this  ground  a  statute  was  sus* 
tained  which  authorized  the  recovery  of  double  the  value  of  the  stock  killed, 
or  the  damages  caused  thereto,  by  a  railway,  when  the  injury  was  inflicted  at 
a  point  on  the  road  where  the  corporation  had  the  right  to  erect  a  fence,  and 
had  failed  to  do  so,  and  the  injury  was  not  occasioned  by  the  willful  act  of 
the  owner  or  of  his  agent:  Minneapolis  R'y  Co.  v.  Beckwith,  129  U.  S.  26; 
Humes  v.  Missouri  Pac  R'y  Co.,  82  Mo.  221 ;  Missouri  P.  etc.  R'y  Co.  v.  Hume*, 
115  U.  S.  512. 

Jurors.  — In  the  eyes  of  the  law,  white  and  colored  persons  are  equal,  and 
neither  has  any  right  to  insist  that  a  person  of  his  race  or  color  shall  be  on 
the  jury  by  which  he  is  tried  when  accused  of  crime,  or  when  he  is  other- 
wise a  party  to  an  action  or  proceeding:  Lawrence  v.  Commonwealth,  81  Va. 
484;  State  v.  Sloan,  97  N.  C.  499;  Virginia  v.  Rives,  100  U.  S.  313.  Each 
has,  however,  the  right  to  insist  that  no  person  be  excluded  from  the  jury 
because  of  his  color  or  race.  Any  statute  seeking  to  justify  such  exclusion 
is  unconstitutional  and  void:  Slrauder  v.  West  Virginia,  100  U.  S.  303;  Vir- 
ginia V.  Rives,  100  U.  S.  313;  Neal  v.  Delaware,  103  U.  S.  370;  and  where, 
in  the  absence  of  such  statute,  or  otherwise,  it  appears  that  the  officer  sum- 
moning or  drawing  the  jury,  grand  or  petit,  has  been  influenced  by  consid- 
erations of  race,  and  has  excluded  qualified  persons  from  the  jury  solely 
because  of  their  race  or  color,  it  has  been  held  that  "  it  would  be  the  duty  of 
the  court  before  whicli  such  motion  could  alone  be  made  iu  the  first  instance, 
on  sufficient  proof  of  the  facts,  to  quasli  such  illegally  drawn  or  summoned 
panel,  or  any  indictment  found  by  such  illegally  constituted  grand  jury  ": 
Green  v.  State,  73  Ala.  26. 

Restrictions  on  Pursuit  of  Lawful  Business.  —  One  of  the  rights  unquestion- 
ably secured  to  all  persona  within  the  jurisdiction  of  a  state  is  that  of  fol- 
lowing any  lawful  calling  or  pursuit,  subject  only  to  such  conditions  and 
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r'',str5ctions  as  may  be  imposed  for  the  public  welfare,  calculated  to  exclude 
from  the  calling  persons  incompetent  to  exercise  it,  or  to  guard  the  public 
from  such  frauds  or  impositions  as  might  readily  be  employed  but  for  some 
statutory  safeguard;  but  whatever  be  the  nafcure  or  object  of  the  imposition 
or  restriction,  it  must  apply  to  all  persons  of  the  same  class  and  condition, 
or  if  can  be  applied  to  none.  "  While  the  power  of  the  legislature  to  im- 
pose restrictions  upon  the  exercise  of  certain  trades  and  professions  for  the 
protection  of  the  public  is  unquestioned,  it  must  be  exercised  in  conform- 
ity with  the  constitutional  requirement  that  such  restrictions  must  operate 
equally  upon  all  persons  pursuing  the  same  business  or  profession,  under  the 
same  circumstances.  The  constitutionality  of  a  statute  cannot  be  sustained 
which  selects  particular  individuals  from  a  class  or  locality  and  subjects 
them  to  peculiar  rules,  or  imposes  upon  them  special  obligations  or  bur- 
dens from  which  others  in  the  same  locality  or  class  are  exempt.  The 
imposition  of  special  restrictions  or  burdens  or  the  granting  of  special  privi- 
leges to  persons  engaged  in  the  same  business,  under  the  same  circumstances, 
is  in  contravention  of  the  equal  right  which  all  can  claim  in  the  enforcement 
of  the  laws  and  in  the  enjoyment  of  liberty,  and  the  right  of  acquiring  and  pos- 
sessing property":  State  v.  Hinman,  65  N.  H.  103;  23  Am.  St.  Rep.  22;  Soon 
Hing  v.  Crowley,  113  U.  S.  703;  Yick  Wo  v.  Hopkins,  118  U.  S.  356.  There- 
fore, those  statutes  which  regulate  the  practice  of  dentistry  and  medicine,  and 
provide  what  qualifications  the  practitioners  must  possess,  are  valid,  if  they 
apply  equally  to  all  persons  who  seek  to  qualify  themselves  for  or  to  pursue 
those  callings,  or  either  of  them,  and  are  not  arbitrary  in  the  conditions 
which  they  impose. 

A  statute  making  unlawful,  in  cities  of  over  five  hundred  thousand  inhab- 
itants, the  manufacture  of  cigars,  or  preparation  of  tobacco  in  any  form,  on 
any  floor,  or  on  any  part  of  any  floor,  in  any  tenement-house,  if  such  floor, 
or  any  part  of  such  floor,  is  by  any  person  occupied  as  a  home  or  residence 
for  the  purpose  of  living,  sleeping,  cooking,  or  doing  any  household  work 
therein,  but  excepting  from  the  operation  of  the  statute  the  first  floor  of  any 
tenement-house  on  which  there  is  a  store  for  the  sale  of  cigars  or  tobacco, 
was  also  held  to  be  invalid,  and  void,  on  the  ground  that  it  was  arbitrary, 
because  it  made  unlawful  in  cities  of  the  class  described  what  was  lawful 
everywhere  else  in  the  world,  required  thp  occupant  of  the  house  either  to 
abandon  the  trade  by  which  he  earned  a  living  for  himself  and  his  family  or 
to  procure  a  room  elsewhere,  "or  hire  himself  out  to  one  who  has  a  room, 
upon  such  terms  as,  under  the  fierce  competition  of  trade  and  the  inex- 
orable laws  of  supply  and  demand,  he  may  be  able  to  obtain  from  his  em- 
ployer," and  because  "it  is  therefore  plain  that  this  law  interferes  with  the 
profitable  and  free  use  of  his  property  by  the  owner  or  lessee  of  a  tenement- 
house,  who  is  a  cigar-maker,  and  trammels  him  in  the  application  of  his  in- 
dustry and  the  disposition  of  his  labor,  and  thus,  in  a  strictly  legitimate 
sense,  it  arbitrarily  deprives  him  of  his  property,  and  of  some  portion  of  his 
personal  liberty ":  In  re  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636. 

Tlie  right  of  every  person  to  pursue  any  lawful  calling  without  let  or 
hindrance  cannot  be  secured  without  permitting  every  person  who  wishes 
employment  to  seek  it,  and  to  leave  all  persons  free  to  accept  the  services  of 
others  on  such  terms  as  may  be  agreed  upon  by  them.  Therefore,  an  ordi- 
nance is  void  which  makes  it  unlawful  for  a  contractor,  when  having  labor 
performed  under  a  contract  with  the  city,  to  demand,  receive,  or  contract 
for  more  than  eight  hours'  labor  in  any  one  day  from  any  person  in  his 
employ  or  under  his  control,  with  the  promise  or  understanding  that  such 
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person  so  la')orfng  over  eight  hours  shall  receive  a  sum  for  a  day's  work  more 
than  that  paid  for  a  legal  day's  work,  or  to  employ  anj'  Chinese  labor  to  be 
used  in  performing  such  contract  with  the  city:  Ex  parte  Kulxick,  85  Cal. 
274;  20  Am.  St.  Rep.  226. 

Arbitrary  Testa,  What  are,  — An  arbitrary  test  would  be  one  "having  no 
reference  to  skill,  learning,  or  fitness  for  the  practice  of  the  profession  "  to 
which  it  was  applied;  as  where  all  persons  desiring  to  practice  dentistry  are 
required  to  have  received  a  dental  degree  from  some  college,  or  a  license 
from  a  dental  society,  excepting  such  persons  as  have  resided  or  practiced 
their  profession  in  the  town  or  city  of  their  present  residence  since  January 
1,  1875':  State  v.  Hinman,  65  N.  H.  103;  23  Am.  St.  Rep.  22.  A  test  i» 
also  arbitrary  if  it  is  one  which  is  not  definite  or  prescribed  by  law,  and  in 
the  application  of  which  the  officer  to  whom  its  enforcement  is  committed 
can  find  no  guide  in  the  law,  and  may  therefore  lawfully  permit  the  ap- 
plicant to  carry  on  business  for  such  reason  as  to  the  officer  may  seem 
proper,  or  may  lawfully  grant  a  permit  to  one  person  while  he  denies  it  to 
another  equally  well  qualified  to  carry  on  the  business.  Therefore,  a  muni- 
cipal ordinance  which  prohibits  the  carrying  on  of  a  laundry  by  any  person 
within  the  limits  of  a  city  "without  having  first  obtained  the  assent  of  the 
board  of  supervisors,  except  the  same  be  locuted  in  a  building  constructed 
either  of  brick  or  of  stone, "  is  void,  because,  "if  the  applicant  for  such  consent, 
being  in  every  way  a  qualified  and  competent  person,  and  having  complied 
with  every  reasonable  condition  demanded  by  any  public  interest,  should, 
failing  to  obtain  the  requisite  consent  of  the  supervisors  to  the  prosecution 
of  his  business,  apply  for  redress  by  mandamus  to  require  the  supervisors  to 
consider  and  act  upon  his  case,  it  would  be  a  sufficient  answer  for  them  to  say 
that  the  law  had  conferred  upon  them  the  authority  to  withhold  their  assent 
without  reason  and  without  responsibility.  The  power  given  them  is  not 
confided  to  their  discretion  in  the  legal  sense  of  that  term,  but  is  granted  to 
their  mere  will.  It  is  purely  arbitrary,  and  acknowledges  neither  guidanc* 
nor  restraint  ":   Yick  Wo  v.  Hopkins,  118  U.  S.  368. 

Arbitrary  Restrictions,  Illusti-ations  of. — The  following  are  further  illus- 
trations of  statutes  and  ordinances  invalid  because  of  their  being  arbitrary, 
or  imposing  restrictions  upon  or  granting  privileges  to  one  or  more  persons 
to  which  other  persons  in  the  same  condition  are  not  entitled  and  subject: 
A  statute  making  it  unlawful  for  barbers  to  keep  open  their  bath-rooms  on 
Sundays  while  all  other  persons  remained  at  liberty  to  keep  theirs  open: 
Rngio  v.  State,  86  Tenn.  272;  a  statute  graiiting  to  a  single  corporation  tb« 
right  to  take  a  greater  rate  of  interest  than  any  other  person,  natural  or 
artificial,  is  allowed  to  exact:  Gordon  v.  Winchester  Building  Asa'n,  12  Bush, 
110;  an  ordinance  requiring  persons  whose  principal  place  of  business  is  not 
in  a  city  designated  to  obtain  an  annual  license  and  pay  two  hundred  dollars 
before  selling  or  offering  to  sell  any  merchandise  by  sample  or  representa- 
tion in  such  city  to  any  person  other  than  persons  living  in  or  doing  business 
in  the  city,  while  persons  doing  business  within  the  city,  thougli  required  to 
obtain  a  license,  were  entitled  to  have  the  amount  which  they  must  pay 
therefor  regulated  by  the  amount  of  business  done  by  them:  FeclMiner  v. 
Louisville,  84  Ky.  306;  Walliwjv.  Michigan,  116  U.  S.  446;  a  statute  making 
criminal  the  violation  of  a  labor  contract  by  either  party  thereto,  but  impos- 
ing a  more  severe  punishment  upon  a  guilty  employee  than  upon  a  guilty 
employer:  State  v.  Williams,  32  S.  C.  123;  a  statute  attempting  to  restrict 
the  damages  recoverable  in  certain  cases  of  newspaper  libel  to  such  as  plain* 
tiff  might  show  "  he  has  suffered  in  respect  to  his  property,  business,  trade^ 
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profession,  or  occupation,"  and  the  result  of  which  must  haye  been  to  pro- 
vide a  complete  immunity  in  slandering  persons  who  were  without  property^ 
and  were  not  engaged  in  any  business,  trade,  or  occupation:  Park  v.  Detroit^. 
Free  Press  Co.,  72  Mich.  560;  16  Am.  St.  Rep.  544. 

The  Liberty  of  Making  Contracts  ia  absolutely  essential  to  the  acquisitioUj^ 
retention,  and  enjoyment  of  property,  and  still  it  must  necessarily  be  subjects 
to  such  restraints  as  will  prevent  the  enforcement  of  contracts  which  are': 
illegal,  immoral,  or  against  public  policy,  and  protect  infants  and  persons  of 
unsound  mind  against  engagements  to  which  a  more  mature  or  sound  mind: 
might  not  assent;  and  there  are  also  many  classes  of  persons  over  which 
others  have  a  great  opportunity  to  exercise  fraud,  oppression,  and  imposi- 
tion, and  the  law  may  doubtless  interpose  safeguards  against  such  exercise,, 
and  may  perhaps  absolutely  nullify  contracts  of  such  character,  and  made>- 
under  such  conditions  as  are  likely  to  be  the  consequence  of  fraud,  imposi- 
tion, or  oppression.  On  the  other  hand,  the  legislature  cannot  interposei 
arbitrary  and  unreasonable  restrictions,  nor  make  those  contracts  criminaE 
or  unlawful  which  are  necessarily  innocent  in  purpose. 

Statutes  enacted  in  some  of  the  states  for  the  purpose  of  preventing  mer- 
chants from  ofiFering  to  give  or  giving  any  article  as  a  gift,  prize,  premium^ 
or  reward  to  the  person  purchasing  some  other  article  have  been  assailed  as 
arbitrary  infringements  upon  the  right  to  contract  and  to  do  business.  In  Ma- 
ryland, a  statute  of  this  character  was  sustained  without  any  apparent  con- 
sideration of  the  question  whether  or  not  it  conflicted  with  the  Fourteenth 
Amendment:  Long  v.  State,  73  Md.  527;  ante,  p.  606;  while  in  New  Yorkj^. 
a  similar  enactment  was  denounced  as  in  violation  of  the  clause  of  the  statet^ 
constitution  providing  that  "  no  person  shall  be  deprived  of  life,  libertyj,^ 
or   property  without   due  process  of   law,"  and   as  not  being  an  author- 
ized exercise  of  the  police  power  of  the  state:  People  v.  OUlson,  109  N.  Y.^ 
389;  4  Am.  St.  Rep.  465.     A  like  contrariety  of  opinion  has  resulted  from  . 
■tatutes  enacted  with  a  view  to  protecting  certain  classes  of  employees  from- 
the  supposed  opportunity  of  their  employers  to  impose  upon  them  and  op-- 
press  them  by  paying  their  wages  otherwise  than  in  money,  or  by  selling.-, 
them  supplies  at  a  greater  price  than  was  charged  for  like  supplies  when  .; 
sold  to  other  persons.      A  statute  of  Maryland  enacted  in  1880  provided.' 
that  every  corporation  engaged  in  manufacturing,  or  in  operating  a  railroad^ 
in  Allegheny  County,  and  employing  ten  hands  or  more,  should  pay  its  em~ 
ployees  the  full  amount  of  their  wages  in  legal-tender  money  of  the  United"'. 
States,  and  that  any  contract  by  or  in  behalf  of  such  corporation  for  the 
payment  of  any  part  of  such  wages  in  any  other  manner  shall  be  and  is  ille- 
gal and  void,  and  every  such  employee  shall  be  entitled  to  receive  from  any 
such  corporation  the  whole  or  so  much  of  the  wages  earned  by  him  as  shall 
not  have  been  actually  paid  him  in  legal-tender  money  of  the  United  States^ 
without  set-oflF  or  deduction,  of  his  demand  in  respect  to  any  account  or 
claim  whatever,  and  that  the  making  of  any  contract  forbidden  in  the  stat- 
ute shall  be  an  indictable  offense.     This  statute  was  sustained,  as  against: 
the  corporation  resisting  it,  on  the  ground  that  as  the  legislature  had  the 
right  at  any  time  to  alter  or  amend  its  charter  at  pleasure,  it  could  forbid 
its  paying  its  employees  otherwise  than  in  money,  and  making  contracts  for 
■uch  payment:  Shaffer  v.  Union  M.  Co.,  55  Md.  74.     A  statute  making  void;, 
contracts  whereby  employees  agreed  in  advance  to  accept  payment  in  any- 
thing else  than  money  for  services  to  be  rendered  by  them  was  also  sus- 
tained in  Indiana:  Hancock  v.  Yaden,  121  Ind.  366;  16  Am.  St.  Rep.  396. 
On  the  other  hand,  the  judiciary  of  the  states  of  Illinois,  Pennsylvania,  an(S.. 
AM.  ST.  Rkp.,  Vol.  XXV.  —66 
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West  Virginia  have  regarded  every  attempt  by  the  legislatures  of  those  states 
to  make  void  contracts  or  other  dealings  between  employers  and  employees 
•a  "infringements  alike  on  the  right  of  the  employer  and  the  employee, 
as  insulting  attempts  to  put  the  laborer  under  legislative  tutelage,  which  is 
not  only  degrading  to  his  manhood,  but  subversive  to  his  rights  as  a  citizen 
of  the  United  States":  Milled  v.  People,  117  111.  294;  57  Am.  Rep.  869;  God- 
Charles  V.  Wigeman,  113  Pa.  St.  431;  Slate  v.  Goodwill,  33  W.  Va.  179;  ante, 
p.  863;  State  v.  F.  C.  Coal  etc.  Co.,  33  W.  Va.  188;  post,  p.  891.  This  inter- 
esting question  has  not  yet  been  settled  by  the  adjudications  of  the  national 
courts.  To  us  it  seems  that  the  existence  of  a  necessity  of  protecting 
certain  classes  of  employees  from  oppression  and  imposition  by  their  em- 
ployers, and  the  means  by  which  that  necessity  shall  be  met,  if  found  to 
exist,  are  questions  within  the  police  power  of  the  several  states,  and 
that  when  they,  in  the  assumed  exercise  of  that  power,  determine  that  such 
necessity  does  exist,  and  devise  measures  calculated  to  overcome  or  mitigate 
it,  their  action  is  not  annulled  by  the  Fourteenth  Amendment. 

Police  Power  and  the  Fourteenth  Amendment. —  In  determining  whether  or 
loot  an  enactment  infringes  upon  the  Fourteenth  Amendment  by  abridging 
privileges  or  immunities  of  a  citizen  of  the  United  States,  we  must  inquire 
whether  the  alleged  privilege  or  immunity  which  it  abridges  or  destroys  is 
euch  as  was  possessed  by  citizens  of  the  United  States  before  the  adoption 
of  the  amendment.  When,  however,  the  enactment  is  assailed  on  the 
ground  that  it  deprives  some  person  or  class  of  persons  of  liberty  or  property 
without  due  process  of  law,  or  denies  to  some  person  or  class  of  persons  the 
equal  protection  of  the  laws,  the  effect  of  the  amendment  must  l)e  consid- 
ered in  connection  with  the  police  power  of  the  state;  for  it  is  settled  beyond 
further  judicial  controversy  that  these  inhibitions  do  not  limit,  and  were  not 
"designed  to  limit,  the  subjects  upon  which  the  police  power  of  the  state 
may  be  exerted":  Barhier  v.  Connolly,  113  U.  S.  27;  Minneapolis  R'y  Co.  v. 
Beckwith,  129  U.  S.  29;  Mugler  v.  Kaimvi,  123  U.  S.  663.  On  the  other 
band,  it  is  equally  certain  that  the  legislature  cannot,  by  assuming  to  exer- 
cise the  police  power,  act  upon  subjects  which  do  not  and  cannot  fall  within 
its  dominion,  nor  impose  restrictions  or  create  or  enforce  discriminations 
which  are  not  in  the  legitimate  exercise  of  that  power;  and  that  while  the 
Judgment  of  the  legislature  is  accepted  upon  doubtful  subjects:  Powell  v, 
C<mmonweaUh,  114  Pa.  St.  265;  60  Am,  Rep.  350;  State  v.  Moore,  104  N.  C. 
744;  17  Am.  St.  Rep.  696;  yet  the  courts  must,  in  others,  overrule  it,  and  re- 
fuse to  sustain,  as  exercises  of  the  police  power,  enactments  not  sanctioned 
by  it:  People  v.  Gillson,  109  N.  Y.  389;  4  Am.  St.  Rep.  465, 

Th£  Police  Power  "  is  but  another  name  for  that  authority  which  resides  in 
every  sovereignty  to  pass  all  laws  for  the  internal  regulation  and  govern- 
ment of  the  state,  necessary  for  the  public  welfare.  The  existence  of  this 
power  is  universally  recognized.  All  property,  all  business,  every  private 
interest,  may  be  affected  by  it  and  be  brought  within  its  influence.  Under 
this  power,  the  legislature  regulates  the  uses  of  property,  prescribes  rules 
of  personal  conduct,  and  in  numberless  ways,  through  its  pervading  and  ever- 
present  authority,  supervises  and  controls  the  affairs  of  men  in  their  rela- 
tions to  each  other  and  to  the  community  at  large,  to  secure  the  mutual  and 
equal  rights  of  all,  and  promote  the  interests  of  society.  It  has  limitations; 
it  caniiot  be  arbitrarily  exercised  so  as  to  deprive  the  citizen  of  his  liberty 
or  property.  But  a  statute  does  not  work  such  a  deprivation  in  the  consti- 
tutional sense  simply  because  it  imposes  burdens  or  abridges  freedom  of  ac- 
tion, or  regulates  occupations,  or  subjects  individuals  or  property  to  restraints 
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In  matters  indifiFerent,  except  as  they  aflFect  public  interests  or  the  rights  of 
others.  Legislation  under  the  police  power  infringes  the  constitutional  guar- 
anty only  when  it  is  extended  to  subjects  not  within  its  scope  and. purview  u 
that  power  was  defined  and  understood  when  the  constitution  was  adopted. 
The  generality  of  the  terms  employed  by  jurists  and  publicists  in  defining 
this  power,  while  they  show  its  breadth  and  the  universality  of  its  presence, 
nevertheless  leave  its  boundaries  and  limitations  indefinite,  and  impose  upon 
the  court  the  necessity  and  duty,  as  each  case  is  presented,  to  determine 
whether  the  particular  statute  falls  within  or  outside  of  its  appropriate  lim- 
its": People  v.  Biidd,  117  N.  Y.  1;  15  Am.  St.  Rep.  460;  State  v.  Moore, 
104  N.  C.  714;  17  Am.  St.  Rep.  696. 

Under  the  definition  given  of  the  police  power,  that  it  is  the  authority  re- 
siding in  every  sovereignty  to  pass  laws  "for  the  internal  regulation  and 
government  of  the  state,  necessary  for  the  public  welfare,"  and  the  judicial 
concession  that  this  power  is  not  impaired  by  the  Fourteenth  Amendment, 
there  is  grave  danger  that  that  amendment  will  become  irretrievably  lost 
within  the  illimitable  or  indescribable  boundaries  of  the  police  power.  Fur- 
thermore, it  is  conceded  that  all  doubtful  questions  are  to  be  resolved  in 
favor  of  the  police  power:  Slate  v.  Moore,  104  N.  C.  744;  17  Am.  St.  Rep. 
696;  and  that  not  only  does  the  police  power  confer  upon  each  state  the 
right  to  legislate  for  the  public  welfare  and  the  preservation  of  the  public 
health,  safety,  and  morals,  but  that  the  power  of  determining  what  will  in- 
juriously aff'ect  either  is  also  primarily  vested  in  the  state.  "Power  to 
determine  such  questions,  so  as  to  bind  all,  must  exist  somewhere,  else 
society  will  be  at  the  mercy  of  the  few,  who,  regarding  only  their  own  appe- 
tites or  passions,  may  be  willing  to  imperil  the  peace  and  security  of  the 
many,  provided  only  they  are  permitted  to  do  as  they  please.  Under  our 
system,  that  power  is  lodged  with  the  legislative  branch  of  government.  It 
belongs  to  that  department  to  exert  what  are  known  as  the  police  powers  of 
the  state,  and  to  determine,  primarily,  what  measures  are  appropriate  or 
needful  for  the  protection  of  the  public  morals,  the  public  health,  or  the 
public  safety ":  Mugler  v.  Kansas,  123  U.  S.  OGO.  We  do  not  assert  that 
any  decision  has  held  the  legislative  determination  conclusive,  but  merely 
that  it  must,  if  the  power  to  determine  at  all  be  conceded,  be  conclusive, 
unless  the  statute  enacted  apparently  or  professedly  to  accomplish  some  of 
the  legitimate  objects  of  the  police  power  "  has  no  real  or  substantial  rela- 
tion to  those  objects":  Mtr/ler  v.  Kansas,  123  U.  S.  6G1.  Manifestly,  it  is 
only  in  extreme  cases  that  the  judiciary  will,  with  respect  to  a  matter  which 
it  concedes  a  co-ordinate  branch  of  the  government  had  power,  primarily,  to 
determine,  overrule,  and  set  at  naught  the  determination  there  made,  when 
to  do  so  it  must,  in  substance,  declare  that  such  determination  was  in  effect 
a  sham,  a  mere  pretense,  — a  legislative  decision  which  had  no  real  or  sub- 
stantial relation  to  the  objects  in  furtherance  of  which  it  was  professedly 
pronounced.  Whenever  it  is  claimed  that  the  grant  of  a  special  privileue, 
or  the  imposition  of  a  special  burden  or  restriction,  must  be  disregarded,  be- 
cause in  violation  of  the  Fourteenth  Amendment,  we  must  inquire  whether  it 
is  one  which  the  legislature  might  have  granted  or  imposed  in  good  faith, 
in  an  honest  desire  to  promote  the  public  morals,  health,  safety,  or  wel- 
fare, and  if  so,  it  can  rarely,  if  ever,  be  declared  void  because  of  this  amend- 
ment. 

Local  and  Special  Ler/islathn,  otherwise  valid,  and  not  directed  against  any 
particular  race  or  nationality,  is  not  invalid.ited  by  tlie  Fourteenth  Amend- 
ment: Missouri  R'y  Co.  v.  Mackey,  127  U.  S.  209;  Dent  v.    West  Virginia,  129 
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U.  S.  114;  BelCn  Oap  Road  Co.  v.  Penmyhania,  134  U.  S.  237;  State  v.  Schhm- 
mer,  42  La,  Ann.  1166;  Barbier  v.  Connolly,  113  U.  S.  27,  and  whether  it  i» 
intended  to  operate  against  one  race  or  nationality,  rather  than  against 
another,  or  is  otherwise  prohibited  by  the  amendment,  must  be  determined 
from  an  inspection  of  the  statute,  because  "  the  rule  is  general  with  reference- 
to  the  enactments  of  all  legislative  bodies,  that  the  courts  cannot  inquire  into 
the  motives  of  the  legislators  in  passing  them,  except  as  they  may  be  dis- 
closed on  the  face  of  the  acts  or  inferable  from  their  operation,  considered 
with  reference  to  the  conditions  of  the  country  and  existing  legislation. 
The  motives  of  the  legislators,  considered  as  to  the  purposes  they  had  in 
view,  will  always  be  presumed  to  be  to  accomplish  that  which  follows  as  a 
natural  and  reasonable  effect  of  their  enactments":  Soon  Hing  v.  Crowley ^ 
113  U.  S.  703.  It  is  no  objection  to  a  statute  that  it  is  special  or  local,  "if 
all  persons  subject  to  it  are  treated  alike  under  similar  circumstances  and 
conditions  in  respect  both  to  the  privileges  conferred  and  the  liabilities 
imposed":  Missouri  R'y  Co.  v.  Mackey,  127  U.  S.  209;  Missouri  v.  Lewis,  101 
U.  S.  22;  Hayes  v.  Missouri,  120  U.  S.  68.  Therefore  the  following  special 
legislation  has  been  sustained:  A  statute  subjecting  railway  corporations 
whose  tracks  have  not  been  fenced  to  double  damages  for  injuries  to  animals 
on  such  tracks:  Missouri  Pac.  B'y  Co.  v.  Humes,  116  U.  S.  512;  Minneapoii* 
d:  St.  L.  R'y  Co.  v.  Beckwith,  \2Q  U.  S.  26;  or  applying  to  municipal  corpora- 
tions and  giving  them  privileges  to  which  private  persons  or  corporations, 
or  even  other  municipal  corporations,  are  not  entitled:  Preston  v.  Louisville^ 
84  Ky.  118;  providing  that  in  prosecutions  for  crime  in  cities  having  a  pop- 
ulation of  mord  than  five  hundred  thousand  inhabitants  the  state  shall  bo 
allowed  fifteen  peremptory  challenges  to  jurors,  while  elsewhere  it  is  allowed 
but  eight:  Hayes  v.  Missojiri,  120  U.  S.  68;  local-option  laws  which  restrict 
the  sale  of  intoxicating  liquors  in  such  cities  as  may  adopt  them  by  a  major- 
ity vote:  Ex  parte  Swann,  96  Mo.  44;  municipal  ordinances  prohibiting  the 
carrying  on  of  public  laundries  within  certain  prescribed  limits  in  a  city 
from  ten  o'clock  at  night  until  six  o'clock  in  the  morning:  Barbier  v.  Connolly, 
113  U.  S.  23;  a  statute  giving  minei's  or  others  employed  in  or  about  coal 
mines  a  prior  lien  on  mining  property  for  work  and  labor,  and  land-owners  a 
prior  lien  for  royalty:  Warren  v.  Sohn,  112  Ind.  213;  or  dispensing  with 
undertakings  in  proceedings  by  attachment,  when  the  defendants  are  non- 
residents: Head  v.  Daniels,  38  Kan.  1;  or  with  the  signature  of  a  wife  who 
is  not  and  has  never  been  a  resident  of  the  state  to  a  conveyance  by  her  hus- 
band of  property,  in  effect  releasing  her  right  to  dower  by  such  conveyance, 
though  had  she  been  a  resident  her  signature  would  have  been  indispensable: 
BujjUngton  V.  Qrosvenor,  46  Kan.  730;  making  every  railway  corporation 
organized  and  doing  business  in  the  state  liable  for  damages  done  to  any' 
employee  of  such  company  in  consequence  of  any  negligence  of  its  agents  or 
by  any  mismanagement  of  its  engineers  or  other  employees  to  any  person  sus- 
taining such  damage:  Missouri  Pac.  R'y  Co.  v.  Mackey,  127  U.  S.  205;  Minne- 
apolis etc.  R'y  Co.  v.  Herrick,  127  U.  S.  210;  Pierce  v.  Central  L  R'y  Co.,  73 
Iowa,  140;  Rayhurn  v.  Central  f.  R'y  Co.,  74  Iowa,  637;  creating  a  presump- 
tion of  negligence  against  railway  corporations,  when  damage  has  been  done 
by  fire  or  other  means:  Missouri  Pac.  R'y  Co.  v.  Merrill,  40  Kan.  404;  Au' 
gusta  etc.  R.  R.  Co.  v.  Randall,  79  Ga.  304;  excluding  the  defense  of  contribu- 
tory negligence  when  injuries  have  resulted  from  the  failure  of  railway  cor- 
porations to  fence  their  tracks:  Quackenbush  v.  Wisconsin  etc  R'y  Co.,  62 
Wis.  411;  Curry  v.  Chicago  etc.  R'y  Co.,  43  Wis.  665;  or  their  failure  to  give 
signals  or  warnings  when  approaching  crossings:  Kaminitsky  v.  Northeastern 
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R.  R.  Co.,  25  S.  C.  53;  pnnishing  employees  of  railway  corporations  for  mnti> 
lating,  disfignring,  burning,  hauling  off,  or  burying  any  dead  carcass  of  any 
animal*  that  shall  be  killed  by  any  railway  in  the  state  without  first  notify- 
ing two  citizens  of  the  neighborhood:  Bannon  v.  Stale,  49  Ark.  167;  declar- 
ing that  any  person  having  in  his  possession  Texas  cattle  shall  be  liable  for 
any  damages  that  may  accrue  from  allowing  such  cattle  to  run  at  large  and 
thereby  spreading  the  disease  among  other  cattle,  known  as  "Texas  fever," 
and  also  subjecting  him  to  fine  and  imprisonment:  Kimmishv.  Ball,  129  U.  S. 
217;  exempting  growers  of  tobacco  or  purchasers  thereof  who  pack  the 
«ame  in  the  county  or  the  neighborhood  where  it  was  grown  from  having  it 
•opened  and  inspected  before  being  exported  from  the  state,  if  they  have  first 
marked  it  with  the  full  name  of  the  owner  and  place  of  his  residence,  though 
other  persons  are  required  to  submit  to  such  opening  and  inspection:  Turner 
V.  Maryland,  107  U.  S.  38;  afiirming  55  Md.  240;  restricting  the  amount  of 
land  which  may  be  cultivated  by  one  family  or  household  within  the  limits 
of  a  municipal  corporation:  Town  Council  v.  Pressly,  33  S.  C.  56. 

Special  Punishment  for  Crimes. — "The  Fourteenth  Amendment  undoubtedly 
forbids  any  arbitrary  deprivation  of  life,  liberty,  or  property,  and  in  the  ad. 
ministration  of  criminal  justice  requires  that  no  different  degree  or  higher 
punishment  shall  be  imposed  on  one  than  is  imposed  on  all  for  like  offenses, 
but  it  was  not  designed  to  interfere  with  the  power  of  the  state  to  protect 
the  lives,  liberty,  or  property  of  its  citizens,  nor  with  the  exercise  of  that 
power  in  the  adjudication  of  the  courts  of  the  state  in  administering  the  pro- 
cess provided  by  the  law  of  the  state":  In  re  Converse,  137  U.  S.  624;  Leeper 
V.  Texas,  139  U.  S.  462.  Nor  is  it  universally  true,  as  stated  in  this  quota- 
tion, that  no  higher  punishment  can  be  "imposed  upon  one  than  is  imposed 
on  all  for  like  offenses."  Not  only  may  the  state  prescribe  different  punish- 
ments for  different  acts  constituting  the  same  offense  in  different  degrees  or 
by  different  classes  of  persons:  Ex  parte  Oarza,  28  Tex.  App.  381;  19  Am. 
St.  Rep.  845;  but  it  may  doubtless  provide  that  a  person  who  has  been  be- 
fore convicted  of  crime  may  suffer  a  more  severe  punishment  than  for  a  first 
offense  against  the  law:  In  re  Boggs,  45  Fed.  Rep.  475;  and  that  minors 
below  a  specified  age  shall  not  be  subject  to  the  death  penalty,  though  their 
crime,  if  committed  by  an  adult,  would  be  rewarded  by  that  punishment: 
Ex  parte  Walker,  28  Tex.  App.  246.  A  statute  is  not  invalid  because  it  pun- 
ishes adultery  between  persons  of  different  races  more  severely  than  if  they 
belonged  to  the  same  race:  Pace  v.  Alabama,  106  U.  S.  583. 

Taxation.  — The  Fourteenth  Amendment  has  not  impaired  the  power  of 
each  state  to  select  the  subjects  of  taxation  and  provide  the  modes  of  assess- 
ment and  collection.  The  different  classes  of  property  may  be  subject  to 
different  modes  and  degrees  of  taxation.  No  one  has  a  right  to  insist  that 
no  property  shall  be  exempt,  or  that  the  value  of  all  property  shall  be  ascer- 
tained in  the  same  manner,  or  subject  to  the  same  mode  or  amount  of  taxa- 
tion: Charlotte  etc.  R.  R.  Co.  v.  Oibbes,  142  U.  S.  386;  The.  Delaware  R.  R.  Tax, 
18  Wall.  206;  Maine  v.  Grand  Trunk  Ky  Co.,  142  U.  S.  217;  State  R.  R.  Tax 
Case^s,  92  U.  S.  575;  Kentucky  R.  R.  Tax  Cases,  115  U.  S.  321.  If  the  uses  to 
which  any  particular  class  of  property  is  devoted  are  such  that  it  must  be 
specially  benefited  by  some  service  rendered  by  the  government,  or  some 
department  thereof,  the  expenses  of  such  service  may  be  imposed  upon  it. 
Hence  a  statute  providing  for  a  state  railway  commission,  and  that  the  salary 
of  its  members  shall  be  borne  by  the  several  companies  operating  railways 
within  the  state,  is  not  invalid:  Charlotte  etc.  R.  R.  Co.  v.  Oibbes,  142  U.  S.  386. 
So  persons  carrying  on  various  occupations  may  be  required  to  take  out  a 
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license  and  pay  a  fee  therefor;  and  what  persons  shall  be  required  to  snbmit 
to  the  payment  of  such  fee,  and  the  amount  and  terms  of  payment,  and 
modes  of  collection  are  subjects  for  the  determination  of  the  state  legisla- 
ture; and  the  fact  that  the  legislature  has  imposed  a  greater  burden  upon 
some  corporations  than  upon  others,  or  has  burdened  some  and  left  other* 
free,  is  not  a  valid  objection  to  the  statute,  provided  there  is  no  arbi- 
trary discrimination  between  persons  situated  in  the  same  circumstances, 
and  no  unlawful  interference  with  interstate  commerce:  Bostick  v.  State,  47 
Ark.  126;  Fahey  v.  State,  27  Tex.  App.  146;  Eothermel  v.  Meyerle,  136  Pa. 
bt  250;  State  v.  Wessell,  109  N.  C.  735;  State  v.  Smithson,  106  Mo.  149;  and 
merchants,  in  addition  to  an  ad  valorem  tax  on  their  stock,  may  be  required 
to  pay  a  tax  equivalent  to  one  tenth  of  one  per  cent  of  the  total  amount  of 
their  purchases,  excepting  purchases  of  farm  products,  from  their  producers: 
State  V.  French,  109  N.  C.  722.  The  views  of  the  supreme  court  of  the  United 
States  concerning  the  effect  of  the  Fourteenth  Amendment  upon  the  right  of 
the  states  to  impose  and  collect  taxes  and  licenses  was  thus  clearly  and  forci- 
bly expressed  by  the  late  Mr.  Justice  Bradley,  delivering  the  opinion  of  the 
court  in  Bell's  Gap  Road  Co,  v.  Pennsylvania,  134  U.  S.  237:  "  The  provision 
in  the  Fourteenth  Amendment  that  no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws  was  not  intended  to  prevent  a 
state  from  adjusting  its  system  of  taxation  in  all  proper  and  reasonable  ways. 
It  may,  if  it  chooses,  exempt  certain  classes  of  property  from  any  taxation  at 
all,  such  as  churches,  libraries,  and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon  different  trades  and  professions, 
and  may  vary  the  rates  of  excise  upon  various  products;  it  may  tax  real 
estate  and  personal  property  in  a  different  manner;  it  may  tax  visible  prop- 
erty only,  and  not  tax  securities  for  payment  of  money;  it  may  allow  deduc- 
tions for  indebteilness,  or  not  allow  them.  All  such  regulations,  and  those 
of  like  character,  so  long  as  they  proceed  within  reasonable  limits  and  gen- 
eral usage,  are  within  the  discretion  of  the  state  legislature,  or  the  people  of 
the  state  in  framing  tlieir  constitution;  but  clear  and  hostile  discriminations 
against  particular  persons  and  classes,  especially  such  as  are  of  an  unusual 
character,  unknown  to  the  practice  of  our  governments,  might  be  obnoxious 
to  the  constitutional  prohibition.  It  would,  however,  be  impracticable  and 
unwise  to  attempt  to  lay  down  any  general  rule  or  definition  on  the  subject 
that  would  include  all  cases.  They  must  be  decided  as  they  arise.  Wa 
think  that  we  are  safe  in  saying  that  the  Fourteenth  Amendment  was  not  in- 
tended to  compel  the  state  to  adopt  an  iron  rule  of  equal  taxation.  If  that 
were  its  proper  construction,  it  would  not  only  supersede  all  those  constitu- 
tional provisions  and  laws  of  some  of  the  states  whose  object  is  to  secure 
equality  of  taxation,  and  which  are  usually  accompanied  with  qualifications 
deemed  material,  but  it  would  render  nugatory  those  discriminations  which 
the  best  interests  of  society  require,  which  are  necessary  for  the  encourage- 
ment of  needed  and  useful  industries,  and  the  discouragement  of  intemper- 
ance and  vice,  and  which  every  state,  in  one  form  or  another,  deems  it 
expedient  to  adopt." 

Judicial  Proceedings.  —  Nor  does  the  Fourteenth  Amendment  entitle  every 
person  to  have  the  same  remedies  in  the  courts,  or  to  pursue  them  within 
the  same  times  or  in  the  same  modes,  as  every  other  person,  though  in  these 
respects  the  same  rights  and  remedies  must  be  conceded  to  all  persons  in  the 
same  condition  and  circumstances.  If  a  litigant's  cause  comes  on  to  be  tried 
before  a  court  then  presided  over  by  a  judge  de  facto,  he  cannot  avoid  the 
judgment  against  him  on  the  ground  that  causes  in  other  courts  of  the  stat* 
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were  decided  only  by  judges  de  Jure:  In  re  Manning,  139  U.  S.  504;  nor  caD 
he  object  that  his  cause  happened  to  belong  to  a  class  or  to  be  tried  before  a^. 
court  from  the  decision  of  which  no  appeal  was  allowed,  though  had  it  be- 
longed to  a  different  class  or  fallen  within  the  jurisdiction  of  a  different : 
court,  remedies  by  appeal  would  have  been  open  to  him:  Sullivan  v.  Uaug^ 
82  Mich.  548;  St.  Louis  etc  R'y  Co.  v.  Worthen,  52  Ark.  529;  Missouri  r. 
Lercis,  101  U.  S.  22;  or  that  in  the  city  where  he  was  tried  and  convicted  of 
crime,  the  state  was  entitled  to  fifteen  peremptory  challenges  of  jurors,  and 
elsewhere  to  but  eight:  Hayes  v.  Missouri,  120  U.  S.  68;  or  that  a  statute 
limited  to  ninety  days  the  time  within  which  suit  could  be  brought  in  a.- 
cause  of  action  such  as  that  upon  which  he  sought  to  recover:  Christy  v.  L\fe 
Indemnity  Je  Ins.  Co.,  48  N.  W.  Rep.  94  (Towa,  Feb.  10,  1891);  or  that  a  stat- 
ute provided  that  cases  such  as  his  should  be  tried  without  a  jury:  Walker 
V.  Sauvinet,  92  U.  S.  90;  or  after  a  debt  due  from  him  had  become  barred  by 
the  statute  of  limitations,  had  repealed  the  statute  and  thereby  revived  the 
remedies  against  him,  and  authorized  the  judgment  of  which  he  complained^ 
Campbell  y.  Holt,  115  U.  S.  620. 

Edahlishing  Markets  and  Otherwise  Regulating  the  Modes  and  Places  of  do^ 
ing  Business,  —  Each  state  legislature  may,  when  justified  by  the  police 
power  vested  in  it,  restrict  the  places  and  modes  of  doing  business,  though 
in  so  doing  it,  in  some  respects,  creates  a  monoply.  Thus  it  may  forbid  the 
landing  and  slaughtering  of  animals  whose  flesh  is  intended  for  food,  within 
a  certain  city  and  adjacent  parishes,  except  within  certain  designated  locali- 
ties, and  forbid  the  keeping  or  establishing  of  slaughter-houses  within  those 
limits,  except  by  a  corporation  created  by  the  statute,  and  may  give  to  sucb 
corporation  the  exclusive  privilege  of  carrying  on  a  live-stock  landing  and 
blaugliter-house  business  within  those  limits,  but  making  it  the  duty  of  the 
corporation  to  permit  any  person  to  slaughter  animals  in  its  slaughter-houses. 
This  statute  was  defensible  as  an  exercise  of  the  police  power,  because  it 
regulated  an  unwholesome  trade  necessary  to  J)e  carried  on  in  the  midst  of  a 
dense  population,  which,  unless  regulated,  might,  and  probably  would,  be 
made  offensive  to  the  senses  and  injurious  to  the  health  of  tlie  community^ 
Slaujhter  House  Cases,  16  Wall.  36.  "The  regulation  and  control  of  marketa 
for  the  sale  of  provisions,  including  the  places  and  distances  from  each  other 
at  which  they  may  be  kept,  are  matters  of  municipal  police  power,  and  may 
be  enforced  by  the  legislation  of  the  city  council,  to  be  exercised  as,  in  its  dis- 
cretion, the  public  health  and  convenience  may  require  ":  Natal  v.  Louisiana, 
139  U.  S.  64.  A  statute  may  make  it  criminal  for  any  person  to  vend  re- 
freshments at  a  camp-meeting  without  the  consent  of  the  persons  in  charge 
thereof,  but  exempting  from  its  operation  persons  having  a  regular  place  of 
business  where  such  meeting  is  held:  Meyers  v.  Baker,  120  111.  567.  Business, 
may  be  regulated  so  as  not  to  be  offensive  to  decency:  Nolin  v.  Franklin,  4 
Yerg.  163;  or  as  not  to  create  or  constitute  a  nuisance  in  other  respects; 
and,  if  necessary,  property,  the  use  of  which  is  a  public  nuisance,  may  be 
authorized  to  be  destroyed:  Watertown  v.  Mayo,  109  Mass.  315;  Taylor  v. 
State,  35  Wis.  298;  Mugler  v.  Kansa%  123  U.  S.  623;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659.  In  Pennsylvania,  it  has  been  decided  that  a  statute  au- 
thorizing the  sale  of  certain  articles  by  hawkers  or  peddlers  relates  to  thfr 
manner  of  sale,  and  not  to  the  right  of  sale,  and  was  sustainable  as  an  exer- 
cise of  the  police  power:  Commonwealth  v.  Gardner,  133  Pa.  St.  284;  19  Am.. 
St.  Rep.  645. 

Rules  and  Restrictions  to  Prevent  Imposition  and  Fraud.  —  If  a  business  is  of 
a  character  offering  special  opportunities  for  imposition  and  fraud  or  render- 
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Hng  imposition  and  fraud  specially  difficult  of  detection  or  redress,  it  is  un- 
■questionably  within  the  power  of  the  state  to  impose  such  regulations  and 
reatrictiona  as  to  its  legislature  may  seem  proper  for  the  better  protection  of 
4ta  citizens  and  others,  unless,  indeed,  the  restrictions  imposed  are  of  a  capri- 
«oious  and  arbitrary  character,  such  as  could  not  have  been  enacted  in  good 
taith.  Therefore  a  statute  is  not  subject  to  constitutional  objection  which 
'provides  that  tobacco  shall  not  be  carried  out  of  the  state  unless  packed  in  a 
designated  manner,  in  hogsheads  of  a  particular  size,  and  either  opened  and 
•ubmitted  to  inspection  by  a  public  official,  or  if  packed  by  the  grower  or 
purchaser  thereof  in  the  same  county  or  neighborhood  where  grown,  marked 
with  the  full  name  of  the  owner  and  his  place  of  residence:  Turner  v.  State, 
-56  Md.  240;  107  U.  S.  38;  or  that  it  shall  be  unlawful  to  sell,  deliver,  or  receive 
oiny  cotton  in  the  seed  in  less  quantity  than  one  bale,  unless  the  sale  is  in  writ* 
-ing,  signed  by  the  parties  thereto,  witnessed  by  two  witnesses,  and  the  writ- 
hing delivered,  with  a  fee,  to  the  nearest  justice  of  the  peace,  to  be  docketed 
for  the  inspection  of  all  persons:  State  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep. 
696;  or  places  the  sale  of  fertilizers  under  the  control  of  a  commissioner  of 
Agriculture,  who  is  authorized  to  make  analysis  of  all  fertilizers  ofiFered  for  sale 
in  the  state,  to  issue  and  distribute  circulars  setting  forth  the  price  of  fertiliz- 
ers sold  or  offered  for  sale,  their  analysis  as  claimed  by  the  manufacturer  or 
dealer  in  them,  to  provide  tags  for  attachment  to  bags,  barrels,  and  packages 
of  fertilizers, which  shall  be  printed,  and  the  word  "guaranteed,"  with  the  year 
•or  season  in  each  year  in  which  they  are  to  be  used,  and  prohibiting  the  sale 
■or  exchange  of  fertilizers  without  a  license  from  such  commissioner:  Steiner 
▼.  Ray,  84  Ala.  95;  5  Am.  St.  Rep.  332;  or  prohibiting  the  manufacture  of 
oleomargarine,  or  any  other  substance  or  compound  other  than  that  pro- 
duced by  unadulterated  milk  or  cream  from  such  milk,  designed  to  take 
the  place  of  butter  or  cheese  produced  from  pure  milk  or  cream:  Waterhury 
y.  Newton,  50  N.  J.  L.  534;  Powell  v.  Pennsylvania,  127  U.  S.  678;  State  v. 
Marsliall,  64  N.  H.  549;  Butler  v.  Chambers,  36  Minn.  69;  1  Am.  St.  Rep. 
vS38;  or  prohibiting  the  sale  of  milk  adulterated  with  pure  water,  or  other- 
"wise,  and  fixing  a  standard,  and  declaring  that  all  milk  below  that  standard 
is  impure  or  adulterated:  Commonwealth  v.  Waite,  11  Allen,  264;  87  Am. 
Dec.  711;  State  v.  Campbell,  64  N.  H.  402;  10  Am.  St.  Rep,  419;  StaU  v. 
Smyth,  14  R.  I.  100;  51  Am.  Rep.  344;  or  requiring  persons  selling  patent 
rights  to  file  with  the  clerk  of  the  county  an  authenticated  copy  of  the  let- 
ters patent,  and  an  affidavit  that  they  are  genuine  and  have  not  been  re- 
voked, and  that  the  affiant  is  authorized  to  sell  the  right  patented:  Brechbill 
"V.  Randdil,  102  Ind.  528;  52  Am.  Rep.  695;  or  requiring  operatives  of  butter 
^nd  cheese  factories  on  the  co-operative  plan  to  give  bonds  for  the  faithful 
accounting  of  property  received  by  them:  Hawthorn  v.  People,  109  111.  302; 
.50  Am.  Rep.  610. 

Fixing  Rules  to  he  Charged  for  Services.  —  Over  no  subject  has  litigation  been 
^more  persistent  than  that  of  the  right  of  the  legislature  to  prescribe  rates  to 
"be  charged  for  services  rendered  by  carriers  and  others  engaged  in  businesses 
which  are  regarded  as  charged  with  public  use,  or  "affected  with  a  public 
interest."  It  would,  we  think,  be  impossible,  from  existing  decisions,  to 
form  any  reliable  test  by  which  to  determine  in  all  cases  whether  the  busi- 
aiess  in  question  is  or  is  not  such  as  is  charged  with  a  public  use,  or  "affected 
•with  a  public  interest "  so  as  to  bring  it  within  the  power  of  the  legislature 
to  prescribe  the  charges  which  may  lawfully  be  made  therein.  If  the  busi- 
ness is  one  which  it  is  not  lawful  to  carry  on  without  a  franchise  or  license 
from  the  state,  or  is  rendered  especial  assistance  by  the  state,  by  taxation  or 
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otherwise,  or  is  allowed  the  use  of  public  property  or  of  some  public  ease- 
ment, or  is  granted  some  exclusive  privilege  by  the  state  or  the  public,  it* 
charges  may  be  fixed  by  the  legislature:  Cooley's  Constitutional  Limitations, 
6th  ed.,  738.  We  apprehend,  however,  that  the  power  of  the  legislature, 
though  usually  exercised  over  businesses  such  as  we  have  just  referred  to,  is 
not  limited  to  them,  and  may  be  extended  to  all  cases  in  which  the  business  it 
one  which  is  carried  on  under  such  circumstances  as  to  create  a  substantial 
monopoly  or  to  give  special  opportunities  for  extortion  or  oppression:  People 
y.  Budd,  17  N.  Y.  1;  15  Am.  St.  Rep.  460;  affirmed  Budd  v.  Neio  York, 
143  U.  S.  517;  Sinking  Fund  Cases,  99  U.  S.  700;  Spring  Valley  etc.  Co.  v. 
SchoUler,  110  U.  S.  347;  Dow  v.  Beidleman,  125  U.  S.  680,  686.  At  all  events, 
the  exercise  of  this  power  has  been  sustained  as  against  common  carriers: 
Stone  V.  Farmers'  L.  &  T.  Co.,  116  U.  S.  307;  Chicago  etc.  R'y  Co.  v.  Iowa,  94 
U.  S.  155;  Buggies  v.  Illinois,  108  U.  S.  526;  Railroad  Co.  v.  Maryland,  21 
Wall.  456;  Dow  v.  Beidelman,  49  Ark.  455;  warehousemen:  Stone  v.  Yazoo  etc 
R.  R.  Co.,  62  Miss.  607;  52  Am.  Rep.  193;  Delaware  etc  R.  R.  Co.  v.  Central 
Slock  Yard,  45  N.  J.  Eq.  50;  corporations  authorized  to  manufacture  and 
sell  illuminating  gas:  State  v.  Columbus  Oas  Co.,  34  Ohio  St.  572;  32  Am. 
Rep.  390;  Zanesville  v.  Oas  Light  Co.,  47  Ohio  St.  1;  or  to  use,  rent,  and 
maintain  telephones,  and  the  wires  and  appliances  necessary  thereto:  Chesa- 
peake d-  P.  T.  Co.  V.  Baltimore  etc  Tel.  Co.,  66  Md.  399;  59  Am.  Rep.  167; 
Hockett  V.  State,  105  Ind.  250;  55  Am.  Rep.  201;  Central  U.  T.  Co.  v.  State, 
118  Ind.  194;  10  Am.  St.  Rep.  114;  Central  U.  T.  Co.  v.  Bradbury,  106  Ind. 
1;  Webster  Telephone  Case,  17  Neb.  126;  52  Am,  Rep.  404;  and  persons, 
whether  natural  or  artificial,  engaged  in  the  business  of  elevating,  receiv- 
ing, and  discharging  grain:  Munn  v.  Illinois,  94  U.  S.  113;  People  v.  Budd^ 
117  N.  Y.  1;  15  Am.  St.  Rep.  460;  affirmed  143  U.  S.  517.  We  had  un- 
derstood  Chicago  etc.  R'y  Co.  v.  Minnesota,  134  U.  S.  418,  as  in  effect  over- 
ruling the  earlier  decisions  upon  the  same  subject,  and  determining  that  a 
common  carrier  or  other  person  could  not  be  prevented  from  showing  in 
some  appropriate  judicial  tribunal  that  the  charges  fixed  for  his  services 
were  unreasonable,  and  thereby  relieving  himself  from  the  obligation  to  con- 
form to  such  charges.  A  more  recent  decision,  though  by  a  divided  court, 
has  limited  the  apparent  signification  of  the  former  decision  by  restricting  its 
application  to  cases  in  which  the  rates  and  ^ barges  were  not  fixed  by  the 
legislature  itself,  but  by  some  commission  or  other  tribunal  to  which  the 
legislative  authority  has  been  delegated,  and  has  reaffirmed  Munn  v.  Illi- 
nois, and  the  other  cases  in  harmony  with  it:  Budd  v.  New  York,  143  U.  S. 
617. 

Regulations  and  Restrictions  to  Promote  and  Secure  the  Public  Health  and 
Safety  are  also  within  the  police  power  of  the  state  and  may  extend  to  a  pro- 
tection both  of  person  and  of  property.  In  cities  and  other  places  of  dense 
population,  what  is  known  as  "fire  limits"  may  be  fixed,  and  the  construc- 
tion, alteration,  and  repair  of  wooden  and  other  specially  combustible 
buildings  there  prohibited:  Respublica  v.  Duquet,  2  Yates,  493;  Wadleigh  v. 
Oilman,  12  Me.  403;  28  Am.  Dec,  188;  Monroe  v.  Hoffman,  29  La.  Ann.  651  j 
29  Am.  Rep.  345;  King  v.  Davenport,  98  111.  305;  38  Am.  Rep.  89;  Ex  parte 
Fiske,  72  Cal,  125;  the  right  to  store  gunpowder  and  other  explosive  and 
dangerous  material  may  be  confined  to  certain  limits,  where  the  harm  which 
may  be  produced  by  them  will  be  reduced  to  the  minimum:  Foote  v.  Fire 
Department,  5  Hill,  99;  Davenport  v.  Richmond,  81  Va.  636;  the  sale  of  poi- 
sons may  be  forbidden  unless  they  are  labeled  so  as  to  give  warning  of  thei» 
character  and  effect:  Morey  v.  Brown,  42  N.  H.  373;  a  bicycle  or  other  vehi* 
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cle  which  from  its  form,  appearance,  or  manner  of  use  may  frighten  horses, 
and  thereby  imperil  the  lives  of  people,  may  be  excluded  from  the  publio 
highway:  State  v.  Topp,  97  N.  C.  477;  2  Am.  St.  Rep.  305;  railroad  cor- 
porations may  be  required  to  fence  their  tracks  and  put  on  cattle-guard*: 
Wilder  v.  Maine  etc.  /?.  R.  Co.,  65  Me.  322;  20  Am.  Rep.  698;  Thoiye  y. 
Rutland  R.  R.  Co.,  27  Vt.  140;  62  Am.  Dec.  625;  or  to  keep  that  part  of  the 
country  within  the  lines  of  their  right  of  way  safe  and  convenient  for  trav- 
elers upon  it:  Boston  eic.  R.  R.  Co.  v.  County  Commissioners,  79  Me.  386;  Peo- 
ple V.  Boston  ef;  A.  R.  R.  Co.,  70  N.  Y.  569;  and  to  that  end  to  keep  in  repair 
suitable  crossings,  where  railways  intersect  public  highways:  State  v.  Chi" 
eago  etc  R.  R.  Co.,  29  Neb.  412;  to  require  locomotive-engineers  and  other 
persons  in  the  employment  of  railway  corporations  whose  duties  call  for 
ability  to  distinguish  between  colors  to  be  examined  in  this  respect  and 
that  such  corporations  pay  for  the  expenses  of  such  examination:  Nashvill« 
etc.  R'y  Co.  r.  Alabama,  128  U.  S.  96. 

Statutes  Regulating  the  Practice  of  Dentistry  and  of  Medicine,  providing 
means  of  securing  the  competency  of  persons  engaged  therein,  and  excluding 
all  other  persons  from  such  practice,  are  defensible,  both  on  the  ground  that 
they  are  in  the  interest  of  the  public  health  and  are  designed  and  well  cal- 
culated to  protect  the  public  from  imposition  and  fraud.  Thoy  have  never 
been  pronounced  invalid,  except  when  they  imposed  arbitrary  discriminations 
between  persons  equally  well  qualified  to  engage  in  the  profession  to  which 
such  statute  applied:  Wilkins  v.  State,  113  Ind.  514;  State  v.  Dent,  25  W.  Va. 
1;  Harding  v.  People,  10  Col.  387;  People  v.  PMppin,  70  Mich.  6;  State  v. 
Green,  112  Ind.  462;  Dent  v.  West  Virginia,  129  U.  S.  114.  And  they  are 
not  deemed  arbitrary  because  they  exempt  from  their  prohibitions  midwives 
and  non-resident  physicians  coming  within  the  state  to  consult  with  resident 
registered  physicians:  State  v.  Van  Doran,  109  N.  C.  864. 

Statutes  Restricting  Sales  of  Intoxicating  Liquors.  — The  right  to  sell  intoxi- 
cating liquors  is  not  one  of  the  privileges  and  immunities  of  citizens  of  the 
United  States,  and  is  not  assured  by  that  portion  of  the  Fourteenth  Amend- 
ment prohibiting  the  abridging  of  such  privileges  and  immunities:  Barte- 
meyer  v.  Iowa,  18  Wall.  129;  nor  is  there  elsewhere  in  that  amendment  any 
protection  for  the  liquor  traffic.  In  the  legislature  is  vested  the  authority 
to  determine  whether  the  manufacture  or  sale  of  particular  drinks  will  in- 
juriously affect  the  public,  and  they  may  therefore  regulate,  restrict,  or 
prohibit  the  manufacture  or  the  sale  of  intoxicating  liquors,  unless  perhaps 
when  used  for  medical  purposes:  Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  Fos- 
ter v.  Kansas,  112  U.  S.  201;  Mugler  v.  Kansas,  123  U.  S.  623.  When  the 
sale  of  such  liquors  is  permitted,  the  right  to  sell  them  may  be  restricted  to 
such  classes  of  persons  as  the  legislature  may  think  proper.  Hence  this 
right  may  be  confined  to  male  inhabitants  of  a  state:  Blair  v.  Kilpatrick,  40 
Ind.  315;  Welsh  v.  State,  126  Ind.  71;  or  to  citizens  of  the  United  States 
of  temperate  habits  and  good  character:  Trageser  v.  Oray,  73  Md.  250; 
ante,  p.  587;  and  a  person  convicted  of  intoxication  may  be  compelled  to 
disclose,  "under  oath,  when,  where,  how,  and  from  whom  he  procured  the 
liquor  by  which  his  intoxication  was  produced,"  and  his  refusal  to  make  such 
disclosure  may  be  punished  as  a  contempt  of  court:  In  re  Clayton,  59  Coaa. 
610;  21  Am.  St.  Rep.  128. 
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State  v.  Fire  Creek  Coal  and  Coj^b  Company. 

[33  Wbst  Virginia,  188.] 
Constitutional  Law  —  Employers  and  Employees.  —  A  statute  declar- 
ing that  it  shall  be  unlawful  for  any  person,  firm,  or  corporatiou  engaged 
in  mining  or  manufacturing,  and  interested  in  merchandising,  to  know- 
ingly and  willfully  sell  any  merchandise  or  supplies  to  any  employee  at 
a  greater  per  cent  of  profit  than  when  selling  merchandise  or  supplies  of 
like  quality,  character,  and  quantity  to  other  customers  buying  for  cash, 
and  not  employed  by  them,  is  void,  because  it  is  class  legislation,  and 
an  unjust  interference  with  the  rights,  privileges,  and  property  of  both 
the  employer  and  the  employee. 

/.  W.  St.  Claivy  for  the  plaintiff  in  error. 

Alfred  Caldwell,  attorney-general,  for  the  defendant  in  error. 

Snyder,  P.  Writ  of  error  to  a  judgment  of  the  cir- 
cuit court  of  Fayette  County,  pronounced  on  September  29^ 
1887,  upon  an  indictment  against  the  Fire  Creek  Coal  and 
Coke  Company,  a  domestic  corporation.  There  was  a  motion 
to  quash  and  a  demurrer  to  the  indictment,  each  of  which 
was  overruled,  a  trial  by  jury  and  conviction,  and  a  fine  of 
twenty-five  dollars  imposed  upon  the  defendant.  The  indict- 
ment is  under  the  provisions  of  the  fourth  section  of  chapter 
63,  Acts  of  1887,  which  provides,  in  substance,  as  follows: 
That  it  shall  be  unlawful  for  any  person,  firm,  company,  cor- 
poration, or  association  engaged  in  mining  or  manufacturing, 
and  who  shall  be  interested  in  merchandising,  to  knowingly 
and  willfully  sell  any  merchandise  or  supplies  whatsoever  to 
any  einployee  at  a  greater  per  cent  of  profit  than  merchandise 
and  supplies  of  the  like  character,  quality,  and  quantity  are 
sold  to  other  customers  buying  for  «ash,  and  not  employed  by 
them.  The  violation  of  this  section  is  made  a  misdemeanor^ 
punishable  by  a  fine  not  exceeding  one  hundred  dollars  and 
not  less  than  twenty-five  dollars. 

In  State  v.  Goodwill,  33  W.  Va.  179,  ante,  p.  863,  this  court 
held  it  is  not  competent  for  the  legislature,  under  the  con- 
stitution, to  single  out  owners  and  operators  of  mines,  and 
manufacturers  of  every  kind,  and  provide  that  they  shall  bear 
burdens  not  imposed  on  other  owners  of  property  or  employers 
of  labor,  and  prohibit  them  from  making  contracts  which  it  is 
competent  for  other  owners  of  property  or  employers  of  labor 
to  make.  Such  legislation  cannot  be  sustained  as  an  exercise 
of  the  police  power.  And  we  also  held  in  that  case  that  the 
third  section  of  the  same  act,  under  which  the  indictment 
now  under  consideration  is  founded  is  unconstitutional  and 
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void.  In  that 'Case  we  referred  to  the  constitutional  provis- 
ions, both  state  and  federal,  and  reviewed  at  some  length  the 
•decisions  of  the  courts  in  respect  to  the  power  of  the  legislature 
to  enact  laws  such  as  the  one  here  in  question.  The  provision 
of  the  statute  which  we  declared  invalid  in  that  case  was  an 
-attempt  to  prohibit  persons  engaged  in  mining  and  manufac- 
turing from  issuing  for  the  payment  of  labor  any  order  or 
paper,  except  such  an  order  as  is  specified  in  the  act.  The 
•chief  ground  upon  which  we  held  that  section  void  was,  that 
it  discriminated  against  a  class  of  employers,  and  interfered 
with  the  right  of  contract  between  citizens  in  respect  to  mat- 
ters purely  private. 

That  section  of  the  act  having  been  held  void  as  an  abridg- 
ment of  the  guaranteed  rights  and  privileges  of  the  citizens  of 
this  state,  it  seems  to  me  that  the  fourth  section  of  the  same 
act  —  the  one  now  in  question  —  must,  for  the  reasons  and 
upon  the  authorities  and  principles  set  forth  in  the  opinion  in 
the  said  case  o^  State  v.  Goodwill,  33  W.  Va.  179,  ante,  p.  863, 
be  also  held  unconstitutional  and  void.  There  are  many  con- 
siderations for  selling  goods  or  supplies  at  a  less  per  cent  of 
profit  to  one  customer  than  to  others.  The  goods  may  be  of 
the  "liiie  character,  kind,  quality,  and  quantity,"  and  still 
there  may  be  considerations,  entirely  proper,  why  the  sale 
should  not  be  at  the  same  price  in  all  cases,  —  such  as  the 
character  and  promptness  of  the  customer,  the  risk  of  loss  or 
time  of  payment,  the  aggregate  amount  of  purchases  by  the 
same  person  of  different  kinds  of  goods  or  supplies.  It  may 
be  more  profitable  to  sell  a  large  bill  of  different  kinds  of  goods 
to  a  large  consumer  than  to  sell  one  of  the  same  kind  of  arti- 
cles to  one  who  buys  nothing  else. 

The  statute  is  a  procrustean  bed.  It  consigns  all  sizes  and 
conditions  to  the  same  measure  of  treatment,  regardless  of 
their  differences.  It  excludes  all  freedom  in  trade  and  all 
considerations  of  mutual  benefit,  and  even  charity.  If  the 
employer  sells  goods  to  the  family  of  some  friend  in  indigent 
circumstances  at  less  than  cost,  then,  under  this  statute,  he 
must  sell  at  the  same  price  to  all  his  employees.  But  it  is 
unnecessary  to  illustrate  the  vices,  the  crudities,  and  the  in- 
justice of  the  statute.  That  it  is  an  attempt  to  do  for  private 
citizens,  under  no  physical  or  mental  disabilities,  what  they 
can  best  do  for  themselves,  is  apparent.  It  selects  miners  and 
manufacturers  as  a  class,  and  denies  to  them  privileges  which 
are  not  only  proper  and  legitimate  in  themselves,  but  also  to 
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some  extent  necessary  and  unavoidable  in  the  conduct  of 
business, — privileges  which  concern  private  affairs  solely,  and 
which  are  enjoyed  by  all  other  classes  of  citizens.  It  is  an 
attempt  on  the  part  of  the  legislature  to  do  what,  in  this  coun- 
try, cannot  be  done,  —  that  is,  to  prevent  persons  who  are  8ui 
juris  from  making  their  own  contracts.  The  act  is  an  in- 
fringement alike  of  the  right  of  the  employer  and  the  em- 
ployee. More  than  this,  it  is  an  insulting  attempt  to  put  the 
laborer  under  legislative  tutelage,  which  is  not  only  degrading 
to  his  manhood,  but  subversive  of  his  rights  as  a  citizen  of  the 
United  States:  Oodcharles  v.  Wigeman,  113  Pa.  St.  431. 

In  condemning  this  statute,  we  do  not  wish  to  give  coun- 
tenance to  the  idea  that  any  employer,  whether  he  is  engaged 
in  mining,  manufacturing,  or  any  other  business,  has  the  right 
to  discriminate  against  his  employees  by  selling  to  them  goods 
or  supplies,  under  similar  circumstances,  at  a  greater  per  cent 
of  profit  than  he  does  to  his  other  customers.  Such  a  discrim- 
ination is  not  only  unjust,  but  it  is  subversive  of  the  first 
principles  of  trade;  and  no  employee  should  buy  from  such 
employer.  The  remedy  is  in  the  hands  of  the  employee.  He 
is  not  compelled  to  buy  from  his  employer;  and  the  general 
law,  without  any  special  statute,  will  fully  protect  him  in  his 
refusal  to  do  so.  The  ground  on  which  this  act  is  condemned 
is,  that  it  is  class  legislation,  and  an  unjust  interference  with. 
the  rights,  privileges,  and  property  of  both  the  employer  and 
the  employee,  and  places  upon  both  the  badge  of  slavery,  by 
denying  to  the  one  the  right  of  managing  his  own  private 
business,  and  assuming  that  the  other  has  so  little  capacity 
and  manhood  as  to  be  unable  to  protect  himself  or  manage 
his  own  private  affairs. 

For  these  reasons,  and  upon  the  principles  announced  in 
the  opinion  of  this  court  in  State  v.  Goodwill,  33  W.  Va.  179, 
ante,  p.  863,  hereinbefore  referred  to,  we  hold  the  said  fourth 
section  of  the  act  aforesaid  unconstitutional  and  void. 

The  judgment  of  the  circuit  court  is  reversed,  the  demurrer 
to  the  indictment  sustained,  and  the  defendant  discharged. 


For  a  monooraphio  kotb  disoiusing  the  qnestioiu  inTolred  in  the  prine^ 
pal  case,  see  a/ite,  pp.  870-S90. 
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Thrasher  v,  Ballard. 

[33  West  ViEGiNiA,  285.] 

J'uDioiAL  Rkcords  OF  Othkb  STATES  —  AoTHKNTicATiON  OF.  —  A  state  may 
authorize  the  reception  in  evidence  of  a  judicial  record  of  another  state, 
though  it  ia  not  authenticated,  as  required  by  the  acta  of  Congreaa. 

Power  of  Appointment  by  Will  —  How  must  be  Executed.  —  If  a  deed 
veats  a  person  with  a  power  of  appointment  to  be  exercised  by  will,  the 
form  and  mode  of  appointment  must  be  observed,  and  a  will  made  in 
attempted  execution  of  the  power  must  be  so  executed  that  it  would 
pass  the  property,  had  it  belonged,  to  the  testator  absolutely. 

Conflict  of  Laws.  —  The  Probate  of  a  Will  Granted  in  Another 
State,  and  which,  by  the  laws  of  the  state,  is  local,  and  does  not  affect 
realty  in  other  states,  ia  not  admissible  in  evidence  in  this  state  without 
re-probate  here  for  the  purpose  of  proving  that  the  power  of  appoint- 
ment, authorized  to  be  exercised  by  will,  haa  been  so  exercised. 

Practice  —  Nonsuit,  Right  of  Plaintiff  to  Enter.  — If  a  cause  is  tried 
before  the  court  without  a  jury,  and  the  plaintiff's  case  depends  upon 
evidence  which  is  objected  to,  but  the  objection  ia  not  passed  upon 
until  the  court  annonncea  its  final  decision,  and  therein  sustains  the 
objection,  the  plaintiff  has  the  right,  of  which  the  court  cannot  deprive 
him,  to  at  once  order  a  judgment  of  nonsuit  to  be  entered,  as  he  could 
have  done  had  the  court  excluded  the  evidence  when  it  was  offered. 

L.  J.  Williams  and  J.  H.  Holty  for  the  plaintifiF  in  error. 

F.  Hereford,  for  the  defendants  in  error. 

Brannon,  J.  Lucy  J.  Thrasher  brought  an  action  of  eject- 
ment in  the  circuit  court  of  Monroe  County  against  Lewis 
Ballard  and  others  to  recover  a  tract  of  land.  The  case  was 
tried  by  the  court  in  lieu  of  a  jury,  and  judgment  being  ren- 
dered for  the  defendants,  the  plaintiff  obtained  this  writ  of 
error. 

Both  sides  claimed  under  George  B.  Moffat.  George  B. 
Moffat,  by  deed  dated  October  3,  1856,  conveyed  the  land  to 
Daniel  Stoner,  trustee,  to  hold  according  to  a  trust  defined  in 
a  deed  from  Daniel  Stoner  to  William  Nossinger,  dated  March 
12,  1845,  this  land  so  conveyed  by  Moffat  coming  from  the 
sale  of  and  reinvestment  of  the  proceeds  of  the  land  conveyed 
to  Nossinger.  The  deed  defining  this  trust  provided  that 
Matilda  Stoner  might  give  the  property  therein  conveyed,  o^* 
such  portion  as  she  might  see  proper,  to  her  husband,  or  their 
children,  by  will. 

On  the  trial,  the  plaintiff,  to  show  title  in  her,  introduced  a 
paper  purporting  to  be  the  will  of  Matilda  Stoner,  devising 
this  land  to  the  plaintiff,  with  the  following  certificate  ap- 
pended: "Virginia.  In  Wythe  County  court,  September 
term,  1888.     The  will  and  testament  of  Matilda  Stoner,  de- 
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ceased,  dated   2d   February,   1884,  was  presented  in  court, 
proved  by  the  oaths  of  R.  C.  Jackson  and  H.  B.  C.  Buford, 
two  of  the  subscribing  witnesses  thereto,  and  ordered  to  be 
recorded.     Teste:  Wm.  B.  Foster,  Clerk.     A  copy.     Teste: 
Wm.  B.  Foster,  Clerk."     The  defense  objected  to  its  being 
read,  and  the  court  permitted  it  to  be  read,  subject  to  the  ob- 
jection.   The  objection  was,  that  it  was  not  properly  authenti- 
cated, and   because   it   had   not   been  recorded   in    Monroe 
County.     It  is  suggested  that  it  is  without  the  court  seal  and 
a  certificate  of  a  judge,  as  required  by  section  19,  chapter  130, 
Code  1887,  which  embodies  the  act  of  Congress  touching  the 
authentication  of  records  of  one  state  for  use  as  evidence  in 
others.    But  section  5  of  same  chapter,  as  to  Virginia  records, 
without  regard  to  date,  provides  that  a  copy  of  any  record 
or  paper  in  the  clerk's  office  of  any  court  of  that  state,  attested 
by  the  officer  in  whose  office  the  same  is,  simply  signed  by 
him,  shall  be  received  as  evidence.     This  provision  must 
operate  as  an  exception  to  section  19,  requiring  less  authen- 
tication than  do  it  and  the  act  of  Congress.      This  section 
does  not  exclude  a  copy  authenticated  as  the  act  of  Congress 
prescribes,  but  does  admit  copies  certified  without  the  seal 
and  certificate  of  the  judge.     It  seems  to  be  generally  agreed 
that  the  mode  of  authentication  prescribed  by  act  of  Congress 
as  to  records  of  courts  and  public  documents  is  not  exclusive 
of  any  which  the  states  may  think  proper  to  adopt:  Opinion 
in  Ex  parte  Povall^  3  Leigh,  816;  1  Greenl.  Ev.,  sees.  489,  505. 
As  to  mere  form  of  authentication,  though  not  fully  formal,  it 
is  one  long  used,  and  is  good:  Wynn  v.  Harman,  5  Gratt.  157. 
But,  looking  not  to  mere  form,  was"  it  admissible,  and  com- 
petent to  vest  legal   title   in  the  plaintiff?     Was  such  its 
effect?     Section  5  operates  merely  as  to  mode  of  authentica- 
tion, prescribing  a  mode  of  authentication  of  evidence  substi- 
tuted for  the  original,  and  only  says  that  such  copy  shall 
have  the  same  effect  as  the  original.     Thus  we  are  remitted 
to  the  original.     Then,  what  effect  has  this  will,  and  its  Vir- 
ginia probate  in   1888?     Now,  the  deed    referred   to  vested 
Matilda  Stoner  with  a  power  of  appointment,  to  be  exercised 
by  will.     When  the  deed  disposing  of  the  subject  prescribes 
a  form  and  mode  of  appointment,  that  form  and  mode  must 
be  observed:  Opinion  in  OcheHree  v.  McClung,  7  W.  Va.  249. 
It  must  be  accurately  confornied  to:  Perry  on  Trusts,  sec. 
511  b;  and  in  cases  where  the  appointment  is  to  be  carried 
out  by  will,  our  statute  (Code  1887,  c.  77,  sec.  4)  is  explicit: 
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**  No  appointment  made  by  will,  in  the  exercise  of  any  powtr, 
shall  be  valid,  unless  the  same  be  so  executed  that  it  would 
be  valid  for  the  disposition  of  the  property  to  which  the 
power  applies,  if  it  belonged  to  the  testator."  It  therefore 
must  appear  that  Matilda  Stoner  did  make  such  a  will  as 
would  pass  her  own  absolute  real  estate.  By  this  paper,  the 
plaintiff  sought  to  prove  this.  Then  came  the  question.  Is 
this  her  valid  will?  Of  this  there  was  no  evidence  but  this 
Virginia  probate.  That  could  have  no  force  beyond  Virginia. 
It  could  not  operate  to  pass  land  in  this  state  by  establishing 
the  due  execution  and  validity  of  the  will:  1  Minor's  Institutes, 
942,  943;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460;  22  Am.  Dec. 
41;  Rice  v.  Jones,  4  Call,  89;  1  Lomax  on  Executors,  c.  3,  p. 
(341),  555;  Bowen  v.  Johnson,  5  R.  I.  112;  73  Am.  Dec.  49j 
Ives  V.  Allyn,  12  Vt.  589;  Kerr  v.  Moon,  9  Wheat.  565.  An 
executor  of  one  state  has  no  power  of  suit  in  another,  with- 
out re-probate  and  qualification  in  such  other  state:  Kerr  v. 
Moon,  9  Wheat.  565;  1  Rob.  New  Pr.  161,  162.  There  the 
foreign  probate  is  ineffectual.  Why  not  here?  It  may  be 
argued  that  the  act  of  Congress  touching  the  authentication 
of  records  provides  that  such  faith  and  credit  shall  be  given 
to  the  public  records  and  judicial  proceedings  of  one  state 
in  every  other  state  as  they  have  in  the  state  whence  they 
come. 

It  has  been  held  that  probate  orders  do  not  fall,  like  judg- 
ments inter  partes  in  ordinary  suits,  under  this  provision,  but 
partake  of  the  nature  of  in  rem  proceedings,  binding  only  the 
property:  Bowen  v.  Johnson,  5  R.  I.  112;  73  Am.  Dec.  49; 
while  the  reverse  view  has  also  been  held:  Balfour  v.  Chew, 
5  Martin,  N.  S.,  517.  But  grant  that  probate  sentences  do 
fall  under  the  act  of  Congress.  That  gives  the  order  such 
force  as  it  has  in  Virginia;  and  the  force  it  has  there  as  to 
property  is  local,  and  does  not  affect  realty  in  another  state, 
which  is  governed  by  the  lex  loci  rel  dtx.  In  the  words  of 
Story  on  Constitution,  sec.  1313:  "  The  constitution  did  not 
mean  to  confer  a  new  power  or  jurisdiction,  but  simply  to 
regulate  the  effect  of  the  acknowledged  jurisdiction  over  per- 
sons and  things  within  the  territory." 

It  may  also  be  argued  that  it  is  not  the  will,  as  a  will,  that 
passes  title,  but  it  is  the  force  of  the  deed,  which,  upon  the 
due  execution  of  the  will,  shifts  the  estate  from  the  trustee 
to  the  appointee:  Point  7,  Ocheltree  v.  McClung,  7  W.  Va. 
232.     This  is  true.     Still,  it  must  be  shown  that  the  event 
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upon  which  the  appointment  takes  effect  has  occurred.  If 
by  deed,  that  it  has  been  made;  if  by  will,  that  it  has  been 
made,  —  made  as  the  law  requires  it  to  be  made;  bo  made 
under  our  statute  that  it  would  be  effectual  to  pass  the  trus- 
tee's own  property.  And  this  must  be  shown  by  production* 
of  the  original  will,  with  due  proof  of -it,  or  original  probate 
of  it  here,  or  re-probate  by  copy  based  on  the  Virginia  pro- 
bate, under  the  statute. 

Our  code,  chapter  77,  section  25,  makes  provision  for  the 
probate  of  wills  made  elsewhere  relative  to  estate  here  by  pro- 
duction in  this  state  of  a  copy  of  the  will  and  foreign  probate^ 
and  provides  that  the  same  shall  be  admitted  as  a  will  of  per- 
sonal estate  only,  or  real  estate  also,  according  to  what  is 
shown  by  the  probate  abroad.  If  the  foreign  probate  were 
conclusive  and  effective  without  this  statute,  why  this  statute? 
Simply  to  give  more  convenient  or  additional  evidence?  Most 
of  the  states  have  similar  acts.  I  think  they  were  enacted 
because  of  the  general  principle  that  judicial  proceedings  in 
one  state  have  no  extraterritorial  force  as  to  estate  beyond  the 
state,  which  is  governed  b}^  the  law  of  the  place  of  its  situa- 
tion. 1  Redfield  on  Wills,  401,  states:  "In  those  American 
states  where  the  probate  of  wills  is  conclusive  both  of  real 
and  personal  estate,  the  courts  of  equity  will  not  assume  ju- 
risdiction to  compel  the  performance  of  a  trust  arising  under 
a  will  proved  in  another  state,  but  of  which  there  has  been  no 
probate,  or  its  equivalent,  by  filing  a  copy  of  the  original  pro- 
bate in  the  state  where  the  trust  is  claimed  to  be  enforced, 
and  into  which  state  the  funds  belonging  to  the  estate  have 
been  removed  by  the  personal  representative.  Probate  and 
administration  are  entirely  local."  See  Curtis  v.  Smith,  S 
Blatchf.  537;  28  Myer's  Fed.  Dec,  p.  577,  sec.  99. 

In  Kerr  v.  Moon,  9  Wheat.  565,  it  was  held  that  under  the 

statute  of  Ohio,  which  permits  wills  made  in  other  states, 

concerning  property  in  that  state,  to  be  proved  and  recorded 

in  the  court  of  the  county  where  the  property  lies,  it  must 

appear  that  the  requisitions  of  the  statute  have  been  pursued, 

in  order  to  give  the  will  the  same  validity  and  effect  as  if 

made  within  the  state.     In  opinion  in  Lapham  v.   Olney,  5 

R.  I.  413,  it  is  declared:  "Foreign  probate  is  no  evidence  of 

its  validity," — that  is,  of  a  will.    Bowen  v.  Johnson^  5  R.  1. 112, 

73  Am.  Dec.  49,  declares  second  probate  iiecessary  under  the  ■ 

statute  referred  to,  and  holds  that  when  a  foreign  probate  is 

presented  for  re-probate,  it  has  a  prima  facie  foroe  for  that 
AM.  St.  Bu.,  You  XX.Y.  — 07 
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occasion.  The  opinion  in  Curtis  v.  Smith,  6  Blatchf.  537,  ex- 
presses the  opinion  that  no  other  evidence  on  that  occasion 
can  be  received.  Inferentially,  the  necessity  of  a  probate  by 
copy  in  this  state  is  recognized  in  opinion  by  Raymond,  J., 
in  Smith  v.  Henning,  10  W.  Va.  619. 

A  question  has  been  argued  as  to  whether  the  order  admit- 
ting this  will  to  probate  generally,  simply  without  disclosing 
upon  what  evidence  it  was  admitted,  would  make  it  a  valid 
will  as  to  real  estate.  Judge  Brockenbrough,  in  Ex  parte  Pro- 
vall,  3  Leigh,  816,  raised  this  question,  but  did  not  decide  it. 
It  is  argued  that  Smith  v.  Henning,  10  W.  Va.  619,  decided 
that  such  a  probate  in  Virginia  makes  it,  so  far  as  this  point 
is  concerned,  a  will  of  realty  here.  Without  deciding  it,  I 
think  the  court  regarded  that  will  a  will  of  realty,  because  it 
-was  probated  in  Greenbrier  expressly  as  a  will  of  personal 
and  real  estate,  which  re-probate,  while  in  force,  was  conclu- 
sive on  that  question,  as  it  has  even  been  decided  that  the 
probate  of  a  will  having  but  one  witness  was,  because  of  pro- 
bate, valid  as  a  will  of  realty:  Parker  v.  Brown,  6  Gratt.  554. 
An  admission  to  probate  generally  nmkes  the  will  valid  as  a 
will  of  both  personalty  and  realty:  Norvell  v.  Lessueur,  33 
Gratt.  222.  As  the  law  of  Virginia  at  the  date  of  this  will,  as 
to  the  manner  of  execution  of  wills  to  pass  land,  was  the  same 
as  here,  as  we  judically  know,  I  incline  to  think  that  such  a 
general  admission  to  probate  would  justify  its  being  regarded 
a  will  of  land  here;  but  we  do  not  regard  it  necessary  to  de- 
cide as  to  this,  and  do  not  express  a  final  opinion.  The 
plaintiff,  thus  not  having  shown  title,  there  was  no  error  in 
rendering  judgment  against  her,  as  a  plaintiflf  must,  in  eject- 
ment, show  title. 

The  appellant  assigns  error  in  the  refusal  to  allow  him  to 
take  a  nonsuit  and  a  new  trial.  When  was  the  motion  for 
nonsuit  and  new  trial  made?  The  bill  of  exceptions  states 
in  its  opening  that  it  was  taken  to  the  finding  and  judgment 
of  the  court,  and  the  action  of  the  court  in  overruling  her  mo- 
tion, and  refusing,  after  the  finding  and  judgment  had  been 
rendered,  to  allow  her  to  take  a  nonsuit,  and  also  refusing" a 
new  trial.  It  then  proceeds  to  give  successively,  in  detail, 
items  of  documentary  evidence  and  facts  agreed,  and  then 
passes  on  objections  taken  to  the  documentary  evidence  dur- 
ing the  trial,  and  among  the  items,  at  its  close,  excluded  the 
said  will.  In  the  next  paragraph  it  sa3's:  "And  the  court 
thereupon  found  for  the  defendants."     It  then  contains  for- 
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mal  exceptions  to  the  court's  action.  It  seems,  therefore,  that 
it  was  after  judgment  that  the  nonsuit  was  asked  for,  and  also 
after  the  court  had  announced  its  rejection  of  the  will.  What 
time  intervened  between  the  exclusion  of  the  will  and  the 
finding  and  judgment,  we  do  not  know.  Usually,  when  the 
case  is  tried  by  a  jury,  the  party  knows  exactly  what  evidence 
is  in,  and  what  the  views  of  the  court  on  the  law  of  the  case 
are;  but  where  the  case  is  tried  by  the  court,  sometimes  there 
is  no  interval  between  rulings  on  the  admission  of  documents, 
where  they  go  in,  as  here,  subject  to  objection,  and  the  an- 
nouncement of  the  finding  and  judgment,  and  little  or  no 
time  is  given  for  reflection,  which  is,  under  such  circum- 
stances, important.  In  many  instances,  this  might  operate 
as  a  surprise.  Often,  generally,  the  judge  in  one  and  the 
same  opinion  passes  on  the  reserved  objection  to  evidence, 
and  in  the  next  breath,  as  it  were,  announces  his  finding  and 
judgment,  giving  no  opportunity  for  a  nonsuit,  except  by  a 
disagreeable  or  apparently  contemptuous  interruption  of  the 
judge  in  delivering  his  opinion.  At  common  law,  a  party 
could  take  a  nonsuit  at  any  time  before  the  court  received  the 
verdict.  Our  statute  limits  this,  where  there  is  a  jury  trial, 
by  requiring  it  to  be  done  before  the  jury  retires. 

This  cause  was  tried  by  the  court.  What  is  the  rule  in 
such  cases?  But  three  cases  of  this  kind  have  come  under 
my  eye,  —  two  in  Indiana,  one  in  Illinois.  In  Indiana,  it 
was  held  too  late  to  ask  a  nonsuit  after  the  court  announced 
its  finding,  but  before  the  finding  was  entered  on  the  order- 
book.  The  court  treated  this  finding,  as  a  verdict,  and  said: 
*'The  plaintiff  ought  not  to  be  permitted  to  take  chance  of 
getting  a  verdict,  and  after  the  verdict  is  given  against  him, 
escape  from  it  by  means  of  a  nonsuit":  Doughty  v.  Elliott,  8 
Blackf  405.  The  other  Indiana  case  is  Long  v.  Thwing,  9 
Ind.  179,  holding  that  after  judgment  it  was  too  late.  The 
record  showed:  "The  court,  after  hearing  the  evidence  in  the 
cause,  find  for  the  defendant.  It  is  tlierefore  considered  that 
the  defendant  recover  of  the  plaintiff  his  costs  expended. 
Whereupon  the  plaintiff  moves  the  court  for  leave  to  suffer  a 
nonsuit."  The  Illinois  case  is  Howe  v.  Harroun,  17  111.  494, 
holding  that  "  where  a  case  is  submitted  to  the  court  for  trial, 
the  plaintiff  may  take  a  nonsuit  after  the  court  has  announced 
its  opinion,  and  before  a  note  thereof  is  entered."  The  opin- 
ion says:  "By  the  common  law  the  plaintiff  could  take  a 
nonsuit   at   any  time    before    the    verdict   of  the  jury    was 
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announced  to  the  court.  And  we  have  a  statute  which  fur- 
ther restricts  the  right,  requiring  the  plaintiff  to  take  a  non- 
suit before  the  jury  leaves  the  bar  to  deliberate  upon  their 
verdict.     But  in  the  case  before  us  there  is  no  law  limiting 

the  right  to  any  particular  time Both  by  common  law 

and  by  our  statute,  when  the  case  is  tried  by  a  jury,  the 
plaintiff,  before  he  determines  whether  he  will  take  a  nonsuit, 
not  onl}'  has  an  opportunity  of  knowing  precisely  what  the 
testimony  is  upon  which  his  rights  depend,  and  upon  which 
the  jury  are  to  act,  but  he  also  hears  the  charge  of  the  court 

to  the  jury And  all  know,  who  have  carefully  observed 

the  course  of  nisi  prius  trials,  that  it  is  necessary  to  under- 
stand how  the  law  is  to  be  laid  down  to  the  jury  ....  to 
enable  a  party  judiciously  to  determine  whether  or  not  to 
take  a  nonsuit;  while  it  may  be  conceded,  with  equal  pro- 
priety, that  the  party  should  not  know  what  is  the  opinion  of 
the  jury.  Now,  both  these  desirable  ends  cannot  be  attained 
when  the  court  tries  the  question  of  fact  in  place  of  the  jury. 
Either  the  plaintiff  must  have  the  benefit  of  the  views  of  the 
court  upon  the  law  by  which  the  case  is  to  be  governed, 
which  can  only  be  done  after  the  court  has  expressed  an 
opinion,  or  else  he  must  be  deprived  of  a  right  which  has 

always  been  guaranteed  to  him  by  the  common  law 

It  may  be  impracticable  to  secure  to  him  the  right  of  knowing 
the  views  of  the  court  upon  the  law  of  the  case  without  his 

also  becoming  informed  of  its  views  of  the  facts As  it 

is,  we  must  either  abridge  or  extend  the  common-law  right. 
We  prefer  to  adopt  the  latter  course,  as  we  think  it  more  con- 
ducive to  justice." 

The  judge  also  said:  "It  is  not  a  very  easy  matter  to  say 
what  the  rule  should  be."  All  practitioners  know  how  im- 
portant, in  many  instances,  is  this  right  of  nonsuit.  Where 
a  party  finds  his  documentary  evidence  defectively  authen- 
ticated, or  has  failed  to  prove  some  fact,  or  any  other  difficulty 
in  his  way  exists  which  might  be  repaired  and  removed  on 
another  trial,  it  is  essential  to  him,  and  to  the  ends  of  justice. 

The  majority  of  the  court  are  of  opinion  that  as  the 
court  did  not  pass  on  the  objection  to  the  admission  of  the 
copy  of  the  will  when  offered,  but  reserved  such  objection 
and  allowed  it  to  go  in  evidence  subject  to  such  objection, 
and  it  not  appearing  that  there  was  any  interval  of  time 
between  the  rejection  of  said  copy  and  the  announcement  of 
the  finding  and  judgment,  affording  opportunity  for  a  non- 
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suit,  the  judgment  must  be  reversed.  My  own  opinion  is, 
that  error  is  never  presumed,  but  must  affirmatively  appear; 
and  that  the  bill  of  exceptions  must  show  that  there  was  no 
interval  of  time  affording  an  opportunity  to  take  such  nonsuit 
before  the  finding,  in  order  to  reverse  the  judgment  for  refusal 
of  a  nonsuit;  and  that  it  is  too  late  after  such  finding  to  ask 
a  nonsuit;  and  that  no  ground  for  a  new  trial  is  shown  in  this 
case  on  that  score.  I  would  not  reverse  the  judgment.  By  a 
mojority  of  the  court  the  judgment  is  reversed,  the  finding 
set  aside,  and  the  cause  is  remanded  to  the  circuit  court  of 
Monroe  for  a  new  trial.  

Evidence  —  Judicial  Records  of  Foreioh  State  as. — The  record  of 
an  insolvent  proceeding  in  a  Maryland  court,  under  a  statute  of  that  state, 
with  au  office  copy  of  a  conveyance  to  trustee  for  the  benefit  of  creditors 
recorded  in  the  same  court,  is  no  evidence  of  a  conveyance  in  Pennsylvania: 
Donaldson  v.  Phillips,  18  Pa.  St.  170;  55  Ara.  Dec.  614.  The  certificate  of 
the  clerk  as  to  the  probate  of  a  will,  sufficient  to  have  it  admitted  in  evidence 
in  the  courts  of  Virginia,  will  be  given  the  same  faith  and  credit  here,  under 
the  act  of  Congress:  Settle  v.  Alison,  8  Ga.  201;  52  Am.  Dec.  393,  and  note; 
Lorory  v.  Hall,  2  Watts  &  8.  129;  38  Am.  Dec.  495,  and  note. 

Will  —  Power  of  Appointment. — Powers  of  appointment  exercised  in 
accordance  with  the  power  will  be  sustained;  others  will  be  rejected:  Cmse 
V.  McKee,  2  Head,  1;  73  Am.  Dec.  186,  and  note;  Bentham  v.  Smith,  Cheves 
Eq.  33;  34  Am.  Dec.  599;  Haslen  v.  Kean,  N.  C.  Term  Rep.  279;  7  Am. 
Dec.  718. 

Evidence  —  Probate  of  Will  of  Foreign  State  as. — The  probate 
of  a  will  in  another  state  is  only  "prima  fade  evidence  of  its  validity  in  Rhode 
Island:  Bowen  v.  Johnson,  5  R.  I.  112;  73  Am.  Dec.  49,  and  extended  note. 
See  Settle  v.  Alison,  8  Ga.  201;  52  Am.  Dec.  393,  and  note. 
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Railway  Corporation  —  Liability  of,  for  Acts  of  Lessee.  —  A  rail- 
way  corporation  cannot,  by  lease  or  any  other  contract,  in  the  absence 
of  legislative  authority,  turn  over  to  another  corporation  its  road  and 
the  use  of  its  franchise,  and  thereby  exempt  itself  from  responsibility  for 
the  conduct  and  management  of  the  road.  Therefore,  a  railway  corpora- 
tion cannot  exonerate  itself  from  liability  to  a  passenger  injured  in  an 
assault  committed  on  him  by  a  train-man,  by  proving  that  the  portion 
of  its  road  on  which  the  assault  occurred  had  been  leased  to  and  was 
being  operated  by  another  corporation. 

Jury  Trial  —  Reading  Law  Reports.  —  It  is  error  for  a  court  to  permit 
an  attorney  to  read,  in  the  presence  of  the  jurors,  reports  of  other  cases 
showing  what  verdicts  had  been  given  by  jurors  under  similar  circusi^ 
stances. 
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Corporation  —  Exemplary  Damages.  —  A  railway  corporation  is  not  an- 
swerable in  exemplary  damages  for  an  assault  on  a  passenger  by  one  of 
its  agents  made  in  a  malicious,  unlawful,  wanton,  and  unnecessary 
manner,  when  there  is  no  evidence  that  it  was  ever  authorized,  ratified, 
or  approved  by  the  corporation,  or  that  the  servant  was  incompetent  or 
of  known  bad  character. 

Simms  and  Enslow,  for  the  plaintiflF  in  error. 

Vinson  and  McDonald,  and  J.  S.  Marcum,  for  the  defendant 
in  error. 

-Snyder,  P.  Action  of  trespass  on  the  case,  commenced  on 
July  19,  1886,  in  the  circuit  court  of  Wayne  County,  by  G.  C. 
Ricketts,  against  the  Chesapeake  and  Ohio  Railway  Com- 
pany, for  damages  alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  an  assault  committed  upon  him  by  an 
employee  of  the  defendant.  There  was  a  demurrer  to  the 
declaration,  which  was  overruled,  and  afterwards  a  trial  by 
jury  on  the  issue  of  not  guilty  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  five  thousand 
dollars.  During  the  trial  the  defendant  excepted  to  certain 
actions  and  rulings  of  the  court,  and  to  review  said  actions 
and  rulings  it  has  brought  this  writ  of  error. 

All  the  evidence  adduced  on  the  trial  is  made  a  part  of  the 
record,  and  the  first  error  complained  of  is,  that  upon  the  facts 
disclosed  the  defendant  is  not  liable  for  the  alleged  injury  to 
the  plaintiff,  because  the  wrong,  if  any,  was  done  by  the  Eliza- 
bethtown,  Lexington,  and  Big  Sandy  Railroad  Company,  and 
not  by  the  defendant.  The  facts  in  respect  to  this  question  are 
as  follows:  The  defendant  is  a  domestic  corporation,  passing 
through  this  state,  and  connecting  at  the  Big  Sandy  River,  the 
state  line,  with  the  Elizabethtown,  Lexington,  and  Big  Sandy 
Railroad  Company,  a  Kentucky  corporation;  and  by  a  verbal 
arrangement  between  these  two  companies,  the  Elizabethtown, 
Lexington,  and  Big  Sandy  company  operated  that  part  of  the 
defendant's  road  between  the  Big  Sandy  River  and  Huntington, 
a  distance  of  about  ten  miles  in  this  state.  These  two  roads, 
while  existing  under  separate  charters  and  organizations,  were 
in  fact  operated  as  a  continuous  line  of  railroad  from  New- 
port News,  in  the  state  of  Virginia,  to  Lexington,  in  the  state 
of  Kentucky,  passing  through  Richmond,  Virginia,  Hunting- 
ton, in  this  state,  and  Catlettsburg,  in  Kentucky.  The  evi- 
dence does  not  disclose  the  terms  under  which  that  part  of 
the  defendant's  railroad  between  Huntington  and  the  state 
line  was  operated,  or  how  the  expenses  were  provided  for,  or 
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what  division  or  disposition  was  made  of  the  earnings.  It 
does  appear,  however,  that  the  defendant  owns  a  large  part  of 
the  rolling  stock  used  on  that  part  of  its  road;  that  at  least 
some  of  the  officers  and  servants  in  charge  of  that  part  of  its- 
line  were  paid  by  the  defendant;  and  that  the  Elizabethtown, 
Lexington,  and  Big  Sandy  company  had  not  complied  with 
the  provisions  of  the  statutes  of  this  state  in  such  manner  aB- 
to  authorize  it  to  operate  a  railroad  in  this  state. 

The  facts  further  show  that  on  December  21,  1885,  the 
plaintiff,  at  Catlettsburg,  in  Kentucky,  purchased  of  an  agent 
of  the  Elizabethtown,  Lexington,  and  Big  Sandy  company  a 
ticket  from  that  place  to  Huntington;  that  upon  said  ticket 
he  took  passage  upon  a  train  to  Huntington,  and  after  passing 
on  the  train  into  this  state,  he  was  found  by  the  conductor  in? 
the  ladies'  car  smoking  a  cigar,  and  then  and  there  a  diffi- 
culty arose,  which  resulted  in  the  alleged  assault  upon  and 
injury  to  the  plaintiff,  for  which  he  brought  this  action. 

It  seems  to  me  that  under  this  state  of  facts  the  defendant 
was  liable  to  the  plaintiff,  if  he  was  injured  by  reason  of  the 
misconduct  or  negligence  of  the  officers  or  employees  on  the 
said  train.  The  court,  in  its  opinion  in  New  York  etc.  R.  R. 
Co.  V.  Winans,  17  How.  38,  39,  says:  "Important  franchises 
were  conferred  upon  the  corporation  to  enable  it  to  provide 
the  facilities  for  communication  and  intercourse  required  for 
the  public  convenience.  Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  responsibility  for 
their  insufficiency  provided,  as  a  remuneration  to  the  com- 
munity for  their  grant.  The  corporation  cannot  absolve  itself 
from  the  performance  of  its  obligations  without  the  consent 
of  the  legislature."  And  in  Railroad  Co.  v.  Brown,  17  Wall. 
450,  the  court  says:  "It  is  the  accepted  doctrine  in  this  coun- 
try that  a  railroad  corporation  cannot  escape  the  performance 
of  any  duty  or  obligation  imposed  by  its  charter,  or  the  gen- 
eral laws  of  the  state,  by  a  voluntary  surrender  of  its  road 
into  the  hands  of  lessees.  The  operation  of  the  road  by  th& 
lessees  dues  not  change  the  relations  of  the  original  company 
to  the  public":  1  Redfield  on  Railways,  c.  22,  p.  616,  sec.  1. 

In  Naglee  v.  Alexandria  etc.  R'y  Co.,  83  Va.  707,  5  Am.  St. 
Rep.  308,  the  court  decided  that  by  executing  a  deed  convey- 
ing its  road,  franchises,  etc.,  to  trustees  selected  by  itself,  a 
railroad  company  cannot  evade  its  legal  liabilities  for  injuries 
subsequently  done  to  persons  and  property  by  the  negligent 
operation  of  its  road. 
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"We  think  it  may  be  stated  as  the  just  result  of  the  decided 
cases,  and  on  sound  principle,  that  a  railroad  corporation 
cannot,  without  distinct  legislative  authority,  by  lease  or  any 
other  contract,  turn  over  to  another  company  its  road,  and 
the  use  of  its  franchises,  and  thereby  exempt  itself  from  re- 
eponsibility  for  the  conduct  and  management  of  the  road: 
Pennsylvania  R.  R.  Co.  v.  St.  Louis  etc.  R.  R,  Co.,  118  U.  S.  309; 
Grand  Tower  etc.  Co,  v.  Ullman,  89  111.  244;  Thomas  v.  Rail- 
road Co.,  101  U.  S.  71. 

In  order  to  understand  the  next  error  complained  of,  which 
relates  to  the  instructions  to  the  jury,  it  is  necessary  to  state 
that  the  evidence  for  the  plaintiff  tended  to  prove  that  the 
plaintiff  was  a  passenger  on  the  train,  and  finding  no  fire  in 
the  smoking-car,  he  went  into  the  ladies'  car,  and  was  there 
smoking  a  cigar,  but  upon  being  informed  by  the  conductor 
that  it  was  a  violation  of  the  rules  of  the  company  to  smoke 
in  that  car,  he  desisted;  that  soon  after,  a  brakeman  on  the 
train  struck  him  on  the  face,  knocked  him  down,  and  injured 
him  very  seriously.  The  brakeman  who  assaulted  the  plain- 
tiff was  only  acting  as  brakeman  on  the  passenger  train  for 
that  trip,  his  general  employment  and  duties  being  that  of 
brakeman  on  freight  trains;  and  it  is  not  shown  that  he  was 
thereafter  allowed  to  do  service  on  any  passenger  train.  It  is 
proper  to  state,  also,  that  the  evidence  of  the  defendant  tended 
to  show  that  the  plaintiff  persisted  in  smoking  in  the  ladies' 
car  after  repeated  requests  to  stop  it,  or  go  into  the  smoking- 
car;  and  that  he  was  the  aggressor,  and  his  misconduct  was 
the  prime  cause  of  the  combat  which  resulted  in  the  injury  of 
which  he  complains. 

While  arguing  the  case  to  the  jury,  the  plaintiff's  counsel 
was  allowed  by  the  court,  against  the  protest  and  objection  of 
the  defendant,  to  read  from  the  American  Reports  verdicts 
in  which  large  damages  had  been  found  by  juries  in  cases 
eimiliar  to  the  one  on  trial.  At  the  instance  of  the  defendant, 
the  court  afterwards  instructed  the  jury  "that  in  case  they 
find  for  the  plaintiff  they  are  not  to  take  into  consideration, 
nor  be  influenced  by,  the  verdicts  of  the  juries  in  the  cases 
read  to  them  by  the  attorney  for  the  plaintiff,  in  the  argu- 
ment of  this  case,  in  fixing  the  amount  of  damages  the  plain- 
tiff is  entitled  to." 

The  plaintiff  in  error  insists  that  it  was  error  to  permit  the 
counsel  for  the  plaintiff  to  read  the  said  verdicts  to  the  jury, 
and  that  the  instruction  of  the  court  to  disregard  them  did 


Jan.  1890.]     Ricketts  v.  Chesapeake  etc.  R'y  Co.        905 

not  cure  the  error  and  wrong  done  thereby.  In  1  Thompson 
on  Trials,  sec.  947,  the  law  is  stated  as  follows:  "Counsel 
have  no  right,  in  argument,  to  introduce  any  evidentiary 
matters  to  the  jury,  which  have  not  been  regularly  oflFered  and 
admitted  in  evidence,  in  presenting  the  evidence  in  support 

of  the  action  of  the  defense Applying  these  principles, 

it  is  held,  even  in  those  jurisdictions  where  counsel  are  per- 
mitted to  argue  the  law  to  the  jury,  that  they  cannot  be  al- 
lowed, under  pretense  of  reading  legal  authorities  to  the  jury, 
to  read  passages  from  such  books  which  bear  upon  questions 
of  fact  which  are  before  the  jury  for  consideration,  thus  intro- 
ducing to  the  minds  of  the  jurors  evidentiary  matters  which 
have  not  been  regularly  admitted  by  the  presiding  judge": 
Phcsnix  Ins.  Co.  v.  Allen,  11  Mich.  501;  83  Am.  Dec.  756;  Bald- 
win's Appeal,  44  Conn.  37. 

In  City  of  Evansville  v.  Wilter,  86  Ind.  414,  which  was  an 
action  against  a  city  for  damages  resulting  from  injuries 
caused  by  a  defective  sidewalk,  the  court  held:  "Upon  the 
trial,  in  such  action,  it  is  error  to  permit  counsel  for  the  plain- 
tiff, over  objection,  in  argument  to  the  court  in  the  presence 
of  the  jury,  upon  the  question  of  the  measure  of  damages,  to 
read  extracts  from  reported  cases  showing  large  damages  held 
not  excessive;  but  such  error  is  cured  by  a  direction  of  the 
court  to  the  jury  to  the  effect  that  the  case  before  them  must 
be  determined  upon  the  evidence,  uninfluenced  by  the  dam- 
ages given  in  other  cases." 

It  is  difficult,  if  not  impossible,  to  discover  how,  or  in  what 
way,  the  reading  of  verdicts  in  other  cases  could  enlighten 
the  court  or  the  jury  upon  the  principles  of  law  involved  in 
the  discussion  of  the  question  of  damages.  It  is  almost  im- 
possible to  resist  the  conclusion  that  the  extracts  which  the 
counsel  read  were  not  read  with  a  view  to  enable  the  court  to 
rightly  decide  upon  the  law  as  to  damages,  but  that  the  pur- 
pose was  to  reach  and  influence  the  jury  in  the  amount  of 
damages  they  should  find  in  the  case  on  trial.  As  the  read- 
ing of  such  extracts  could  not  enlighten  the  court  as  to  its 
duties,  and  it  being  clearly  improper  matter  to  be  read  to  the 
jury,  it  was  necessarily  error  to  permit  it  to  be  read  by  coun- 
sel; and  the  court  should  have  sustained  the  objection  of 
defendant's  counsel.  It  is  unnecessary,  in  this  case,  to  decide 
whether  or  not  the  instruction  of  the  court  to  disregard  said 
extracts  in  making  up  their  verdict  cured  the  error,  because 
the  judgment  here  must  be  reversed  for  another  error.   It  may 
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be  proper  to  say,  however,  that,  as  a  general  rule,  such  error 
may  be  cured  by  such  an  instruction;  but  whether  it  will  or 
not  must  depend  upon  the  propriety  of  the  verdict,  and  other 
facts  in  the  particular  case.  The  safer  rule,  therefore,  seems 
to  be  to  exclude  such  matters  in  the  first  instance,  and  not 
depend  upon  nullifying  their  prejudicial  effects  by  an  instruc- 
tion. 

From  what  has  preceded,  it  sufficiently  appears  that  the 
plaintiflFin  error  was  not  prejudiced  either  by  the  refusal  or 
the  giving  of  any  of  the  instructions,  unless  there  was  error 
in  the  giving  of  the  following:  "  The  court  instructs  the  jury 
that  if  they  find  the  defendant  guilty,  they  are,  in  estimating 
the  damage,  at  liberty  to  consider  the  health  and  condition 
of  the  plaintiff  before  the  injury  complained  of,  as  compared 
with  its  present  condition  in  consequence  of  said  injuries, 
and  whether  said  injury  is  in  its  nature  permanent,  and  the 
reasonable  expense  incurred  by  the  plaintiff,  if  any,  in  curing, 
or  endeavoring  to  cure,  the  injuries  he  received;  also,  the 
damages  suffered,  if  any,  from  the  loss  of  time  and  inability 
to  attend  to  business,  resulting  from  the  injuries  received; 
also,  the  bodily  and  mental  pain  and  suffering,  if  any,  result- 
ing from  the  injuries  received,  and  for  the  outrage  and  indig- 
nity put  upon  him,  and  to  allow  such  damages  as  in  the 
opinion  of  the  jury  will  be  a  fair  and  just  compensation  for 
the  injury  which  the  plaintiff  has  sustained;*  and  that  if 
they  believe  that  this  assault  was  made  in  a  malicious,  un- 
lawful, wanton,  and  unnecessary  manner,  then  they  will  be 
warranted  in  giving  the  plaintiff  exemplary  damages." 

It  seems  to  me  that  there  is  no  valid  objection  to  all  that 
part  of  said  instruction  which  precedes  the  star  (*),  as  above 
printed;  but  I  am  of  opinion  that  the  sentence  following 
the  star  is  erroneous.  There  was  no  evidence  in  this  case 
proving,  or  even  tending  to  prove,  that  the  conduct  of  the 
brakeman  in  assaulting  and  injuring  the  plaintiff  was  either 
authorized  or  ratified  by  the  company.  In  Downey  v.  Chesa- 
peaJce  etc.  Ry  Co.,  28  W.  Va.  732,  743,  this  court,  after  referring 
to  the  fact  that  there  was  some  diversity  in  the  decisions,  says: 
"But  the  better  and  more  reasonable  doctrine  seems  to  be, 
that  the  railway  company  is  not  to  be  held  liable  in  exem- 
plary damages  for  injuries  caused  by  the  negligence  of  its  ser- 
vants, unless  it  be  shown  that  the  servant's  act  was  willful, 
and  was  either  authorized  or  ratified  by  the  company;  but 
such  authorization  or  ratification  can  be  evidenced  either  by 
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an  express  order  to  do  the  act,  or  an  express  approval  of  it& 
commission,  or  by  an  antecedent  retention  of  a  servant  of 
known  incompetency,  or  by  a  subsequent  retention  or  promo- 
tion of  the  negligent  servant ":  Patterson  on  Railway  Accident 
Law,  p.  471,  sec.  392. 

As  before  stated,  the  evidence  in  this  case  shows  that  the 
brakeman  who  caused  the  injury  complained  of  was  only  act- 
ing as  brakeman  on  the  train  for  that  trip;  and  there  is  no 
evidence  even  tending  to  show  that  his  conduct  was  either 
autliorized  or  approved,  or  that  he  was  incompetent,  or  of 
known  bad  character.  In  the  absence  of  any  such  authoriza- 
tion or  approval  of  the  act  of  the  brakeman,  even  if  it  was 
wanton  and  malicious,  the  company  cannot  be  made  responsi- 
ble for  exemplary  damages.  The  extent  to  which  it  could  be 
held  liable  would  be  for  compensatory  damages,  such  as  are 
designated  in  the  first  part  of  the  instruction.  The  character 
of  the  damages  for  which  the  defendant  could  be  made  liable 
having  been  specifically  and  fully  covered  by  the  first  portion 
of  the  instruction,  it  was  error  to  tell  the  jury,  as  the  conclud- 
ing sentence  of  the  instruction  in  effect  does,  that  they  might, 
if  they  believed  the  assault  was  wanton  and  malicious,  then, 
in  addition  to  such  damages  as  were  characterized  in  the  first 
part  of  the  instruction,  assess  the  defendant  with  exemplary 
or  punitive  damages:  Pegram  v.  Stortz,  31  W.  Va.  220.  For 
this  error,  the  judgment  of  the  circuit  court  must  be  reversed, 
and  a  new  trial  directed.       

Railway  Company  —  Liability  for  Acts  of  Lessee.  — The  liability  im» 
posed  by  charter  continues,  no  matter  if  it  is  leased  or  otherwise  con* 
trolled  and  operated  by  another  person  or  sorporation:  Gulf  etc.  B'y  Co.  v. 
Newell,  73  Tex.  334;  15  Am.  St.  Rep.  788;  Harmon  v.  Columbia  etc.  R.  R, 
Co.,  28  S.  C.  401;  13  Am.  St.  Rep.  6S6,  and  note;  Rome  etc.  R.  R.  Co.  v. 
ClMsteen,  88  Ala.  591.  The  lessor  of  a  railroad  is  not  liable  for  the  negli- 
gence or  torts  of  its  lessee:  Miller  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  118. 

Railway  Company  —  Liability  for  Wanton  Assault  of  Agent.  — A 
corporation  which  is  the  lessee  of  a  building  used  as  a  depot  by  different 
railroads  will  be  liable  to  a  passenger  who,  while  lawfully  upon  the  premises, 
is  attacked  and  beaten  by  an  employee:  Dean  v.  St.  Paid  etc.  Depot  Co.,  41 
Minn.  360;  16  Am.  St.  Rep.  703,  and  note.  A  railroad  company  must  pro- 
tect its  passengers,  and  will  be  civilly  liable  for  the  willful  assault  upon  one 
by  a  servant:  DilUmjham  v.  Russell,  73  Tex.  47;  15  Am.  St.  Rep.  753,  and 
note.  See  extended  note  to  Ware  v.  B.  cfr  L.  Canal  Co.,  35  Am.  Dec.  192— 
201;  Spohn  v.  Missouri  etc.  R'y  Co.,  101  Mo.  417;  Royston  v.  Illinois  Cent, 
R.  R.  Co.,  67  Miss.  376. 
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Evidence,  the  Only  Purpose  of  Which  must  be  to  Prejudice  a  Party 
in  the  minds  of  the  jury,  should  be  exchided. 

Insurance.  — Evidence  that  the  Plaintiff  was  Very  Poor  and  Needy 
should  not  be  admitted  to  support  an  inference  that  his  poverty  might 
have  led  him  to  commit  arson  to  obtain  the  amount  for  which  his  prop- 
erty was  insured. 

Practice. — If  Evidence  Apparently  Irrelevant  is  Offered,  and  an 
objection  made  to  its  reception,  it  is  incumbent  on  the  party  offering  it, 
if  he  expects  to  follow  it  up  by  further  evidence  which  may  render  it 
Televant,  to  so  state  to  the  court,  and  to  disclose  the  substance  of  such 
evidence.  Failing  to  do  this,  he  cannot  successfully  insist  that  the 
court  erred  in  not  receiving  the  evidence. 

Practice  on  Appeal.  —  Judgment  will  not  be  Reversed  as  not  Sup- 
ported BY  the  Evidence,  unless  after  rejecting  all  the  parol  evidence 
of  the  appellant  which  conflicts  with  that  of  his  adversary,  and  giving 
full  force  to  the  evidence  of  the  latter,  the  decision  of  the  court  still 
seems  to  be  wrong. 

Insurance  —  Mistake  in  Writing  Name  of  Party  whose  Property  is 
Insured.  — If  a  policy  of  insurance  is  written  in  the  name  of  the  hus- 
band, through  a  mistake  of  an  agent  of  the  insurer,  or  of  his  clerk,  who 
intended  to  write  it  in  the  name  of  the  wife,  whom  he  knew  to  be  the 
owner  of  the  property,  an  action  may  be  sustained  thereon  by  the  hus- 
band for  the  use  of  the  wife,  though  the  policy  contains  a  provision  de^ 
daring  that  if  the  property  is  held  in  trust,  or  by  leasehold  or  other 
interest  not  amounting  to  absolute  or  sole  ownership,  it  must  be  so  rep- 
resented to  the  company  and  expressed  in  the  policy  in  writing,  and 
that  the  company  will  not  be  bound  by  any  act  or  any  statement  made 
to  or  by  any  agent  or  other  person  which  is  not  contained  either  in  the 
policy  or  in  the  written  application  on  which  the  insurance  was  based. 

Insurance  —  Clerks  of  Agents.  —  Mistake  of  a  Clerk  of  an  agent  of 
the  insurer  in  tran.scribing  a  policy  is  a  mistake  of  the  agent  him- 
self, and  the  obligations  of  the  insured  are  the  same  as  if  the  agent  had 
made  the  mistake. 

Insurance  —  Waiver  op  Proofs  of  Loss. — If  an  insurance  company, 
without  making  any  objection  to  the  absence  of  proofs  of  loss,  writes  to 
the  assured  that,  "  We  don't  intend  to  look  any  further  into  the  mat- 
ter, and  we  don't  deny  our  liability,  nor  do  we  admit  it,"  the  proof  of 
loss  is  waived. 

Insurance  —  Clekk  of  Agent.  — Insurance  agents  are  not  bound  to  attend 
to  all  the  details  of  their  business  in  person.  They  may  authorize 
their  clerks  to  contract  for  risks,  deliver  policies,  collect  premiums, 
•take  payments  of  premiums  in  cash  or  security,  and  to  give  credit  or 
demand  cash. 

Insurance. — A  Breach  of  Condition  Occurring  AFfER  the  Commence- 
ment OF  AN  Action  on  a  policy  of  insurance,  such,  for  instance,  as  false 
swearing,  cannot  operate  to  defeat  the  action. 

Action  in  the  name  of  John  K.  Deitz  for  use  of  his  wife,  on 
A  policy  of  insurance  issued  in  his  name  on  her  property. 
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The  complaint  was  in  the  form  prescribed  by  statute,  but  the 
defendant,  on  its  demand,  was  accorded  a  more  particular 
statement  of  the  plaintiff's  claim,  and  from  such  statement 
it  appeared  that  the  wife  was  the  owner  of  the  property  in- 
sured; that  the  plaintiff  procured  the  policy  for  her,  acting 
as  her  agent;  that  the  defendant's  agent  knew  of  the  true 
ownership  of  the  property  at  the  time  he  made  out  the  policy, 
but  by  mistake  or  oversight  made  it  out  in  the  name  of  the 
plaintiff;  that  the  policy  was  kept  by  defendant's  agent  for 
some  time  and  then  given  to  plaintiff's  wife;  and  that  neither 
she  nor  plaintiff  discovered  the  mistake  until  after  the  prop- 
erty insured  was  destroyed  by  fire.  A  demurrer  was  sus- 
tained and  the  action  dismissed,  but  the  judgment  of  the  trial 
court  was  reversed.  The  policy  contained  the  following  stipu- 
lations and  conditions  respecting  the  ownership  of  the  prop- 
erty. 

"  If  the  assured  shall  make  any  false  representation  as  to 
the  character,  situation,  or  occupancy  of  the  property,  or  the 
interest  of  the  assured  in  the  same,  ....  or  if  the  property 
be  held  in  trust  or  on  commission,  or  by  leasehold  or  other  in- 
terest not  amounting  to  absolute  or  sole  ownership,  ....  it 
must  be  so  represented  to  the  company,  and  expressed  in  the 
policy  in  writing;  otherwise  the  insurance  as  to  such  property 

shall  be  void If  any  persons  other  than  the  assured 

shall  have  procured  this  insurance  to  be  taken  by  the  com- 
pany, such  person  shall  be  considered  the  agent  of  the  as- 
sured, and  not  of  this  company;  and  this  company  shall  not 
be  bound  by  any  act  of,  or  statement  made  to  or  by,  any  agent 
or  other  person  which  is  not  contained  either  in  the  policy,  or 
in  the  written  application  upon  which  the  insurance,  or  any 
renewal,  is  based." 

At  the  trial,  the  court  gave,  at  the  request  of  plaintiff,  five 
instructions,  to  which  the  defendant  excepted,  to  wit:  — 

"  1.  If  the  jury  find  from  the  evidence  that  at  the  time  the 
policy  in  suit  was  executed  N.  B.  Coleman  was  the  agent  of 
the  defendant,  and  employed  his  son,  R.  A.  Coleman,  in  his 
office  to  aid  him  in  the  discharge  of  his  duties  as  such  agent, 
and  that  the  said  R.  A.  Coleman,  at  the  instance  of  said  N.  B. 
Coleman,  examined  the  property  insured  before  said  insur- 
ance wae  taken,  wrote  out  the  policy  in  suit,  and  signed  and 
countersigned  the  same  for  the  said  N.  B.  Coleman,  by  hia 
business  name  of  N.  B.  Coleman  &  Co.,  received  the  cash 
premium  that  was  paid  and  the  note  given  for  the  balance  of 
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the  premium,  and  transacted  the  whole  business,  so  far  as  the 
defendant  is  concerned,  in  taking  and  completing  said  insur- 
ance; and  if  the  jury  further  find  from  the  evidence  that  said 
R.  A.  Coleman  knew  when  transacting  eaid  business  that  the 
property  insured  belonged  to  Mrs.  Sarah  E.  Deitz,  the  wife  of 
the  plaintiff;  that  he  had  been  so  told  before  writing  up  said 
policy  by  both  Mr.  and  Mrs.  Deitz,  and  that  both  Mr.  and 
Mrs.  Deitz  relied  upon  him  as  acting  for  the  defendani  to  issue 
a  good  and  valid  policy  of  insurance  upon  said  property;  that 
he  knew  at  the  time  they  so  relied  upon  him,  and  he  intended 
to  issue  the  same  in  the  name  of  Mrs.  Sarah  E.  Deitz,  but  by 
mistake  on  his  part  issued  the  same  in  the  name  of  Mr.  Deitz, 
— then  such  mistake  of  the  said  R.  A.  Coleman  does  not  viti- 
ate said  policy  nor  aflfect  the  plaintiff's  right  to  recover  in  this 
action. 

"2.  If  the  jury  find  from  the  evidence  that  the  defendant, 
after  being  notified  of  the  burning  of  the  premises  insured, 
sent  its  adjuster  to  settle  the  loss,  and  said  adjuster,  after  an 
examination  of  the  facts  and  circumstances  attending  the 
burning,  notified  the  plaintiff  that  the  defendant  was  not  lia- 
ble and  would  not  settle  the  loss,  such  notification  was  a 
waiver  of  the  proof  of  loss  mentioned  by  the  policy  on  the 
part  of  the  defendant,  and  the  failure  of  the  plaintiff  to  pro- 
vide such  proof  is  no  defense  to  this  action. 

"3.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
furnished  the  defendant  with  a  proof  of  loss,  although  de- 
fective, and  not  such  as  is  required  by  the  policy  sued  on, 
and  if  they  further  find  that  the  defendant  never  returned 
such  proof  to  the  plaintiff  nor  complained  of  it  as  being  de- 
fective, then  the  defendant  waived  all  defects  in  said  proof 
and  cannot  set  up  the  same  in  defense  to  this  action. 

"4.  If  the  jury  find  from  the  evidence  that  the  defendant, 
upon  being  notified  of  the  destruction  of  the  property  insured, 
sent  its  adjuster  to  settle  the  loss  some  three  weeks  after  the 
fire,  and  the  said  adjuster,  after  the  examination  of  the  facts 
and  circumstances  attending  the  buniiiig,  by  his  acts  and 
declarations,  gave  the  plaintiff  to  understand,  and  they 
were  such  as  would  give  any  reasonable  and  sensible  person 
to  understand,  that  the  loss  would  not  be  settled  without  a 
suit,  and  that  it  would  not  avail  him  to  furnish  such  proof  of 
loss  as  is  required  by  the  policy,  then  such  proof  of  loss  was 
waived  by  defendant  and  the  failure  to  furnish  it  is  no  defense 
to  this  action. 
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"  6.  If  the  jury  find  from  the  evidence  that  tlie  defendant, 
at  the  time  it  issued  the  policy  in  suit,  was  fully  and  honestly 
advised  of  all  the  facts  attending  the  ownership  of  the  prop- 
erty insured,  and  that  it  was  left  with  the  defendant,  through 
its  agents,  with  such  knowledge  of  all  the  facts,  to  issue  a 
valid  and  legal  policy  upon  said  property,  and  the  said  policy, 
by  mistake  and  error  of  such  agent,  or  his  clerk  or  employee, 
was  issued  in  the  name  of  John  K.  Deitz  when  it  should  have 
been  issued  in  the  name  of  Mrs.  Sarah  E.  Deitz,  then  such 
mistake  does  not  vitiate  said  policy  nor  affect  the  right  of  the 
plaintiff  to  recover  in  this  suit." 

The  defendant  requested  the  court  to  give  the  jury  instruc- 
tions numbers  1  to  15,  as  follows:  — 

"  1.  If  the  jury  believe  from  the  evidence  that  the  policy  in 
this  case  was  issued  without  any  mutual  mistake  between 
the  parties,  or  that  the  defendant  was  not  instructed  by  the 
plaintiff  to  write  the  policy  in  the  name  of  his  wife,  S.  E. 
Deitz,  and  the  said  defendant,  by  mistake,  failed  to  do  so, 
then  they  shall  find  for  the  defendants. 

"2.  That  the  jury  must  be  satisfied  from  the  evidence  that 
the  plaintiff,  John  K.  Deitz,  represented  himself  to  be  acting 
for  and  as  the  agent  of  his  wife,  Sarah  E.  Deitz,  at  the  time 
the  policy  was  issued  or  the  insurance  contracted  for,  and 
that  he  also  notified  the  defendant  that  all  the  property  men- 
tioned in  said  policy  belonged  to  her,  the  said  Sarah  E.  Deitz, 
and  that  the  plaintiff,  as  such  agent,  directed  the  defendant 
to  make  out  the  policy  accordingly,  and  that  the  said  defend- 
ant, by  mistake  or  oversight,  made  out  the  said  policy,  after 
said  instructions  had  been  given,  in  the  name  of  the  plaintiff, 
and  that  neither  the  plaintiflf  nor  Sarah  E.  Deitz  discovered 
the  alleged  error  until  after  the  fire,  before  they  can  find  for 
the  plaintiff.     [Rejected.] 

"  3.  The  jury  are  further  instructed  that  any  notice  or 
knowledge  of  facts  to  a  party  that  is  the  agent  of  the  defend- 
ant, to  bind  or  affect  the  defendant,  must  be  such  as  the  said 
party  acquired  in  his  capacity  as  agent;  that  mere  rumors  or 
matters  coming  to  his  knowledge  in  his  individual  capacity 
are  not  binding  upon  the  principal.     [Rejected.] 

"4.  If  the  jury  believe  from  the  evidence  that  any  notice 
or  knowledge  of  facts  claimed  by  the  plaintiflf  to  have  been 
brought  home  to  the  defendant  through  any  agent  of  defend- 
ant was  such  notice  or  knowledge  of  said  fact  as  was  acquired 
by  Buch  agent  while  he  was  in  soiue  other  business  at  another 
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time  and  not  while  he  was  acting  for  the  defendant  as  its 
agent,  then  such  notice  or  knowledge  of  facts  will  not  be  no- 
tice to  the  defendant,  and  the  defendant  will  not  be  bound 
thereby. 

"  5.  The  jury  are  instructed  that  the  terms,  provisions,  and 
conditions  of  the  policy  sued  upon  are  binding  and  obligatory 
upon  the  assured  and  insurer,  and  the  rights  of  the  parties 
must  stand  upon  the  said  contract,  and  that  any  violations  of 
the  terms  and  conditions  thereof  by  the  assured  releases  the 
defendant,  unless  waived  by  defendant. 

"6.  If  the  jury  believe  from  the  evidence  that  John  K* 
Deitz  or  Sarah  E.  Deitz  have  made  any  fraudulent  or  false 
statements  with  the  intention  of  defrauding  the  defendant,  as 
to  the  cause  of  the  fire,  or  as  to  the  title  or  ownership  of  the 
property  insured,  or  as  to  the  amount  or  value  of  the  property 
that  was  destroyed  by  the  fire,  the  recovery  for  which  this  suit 
was  brought,  they  should  find  for  the  defendant. 

"7.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
has  violated  any  of  the  provisions  of  section  3  of  the  policy, 
and  has  made  any  attempt  to  defraud  the  defendant  by  false 
swearing  or  otherwise,  then  and  in  every  such  case  the  policy 
shall  be  held  void,  and  you  shall  find  for  the  defendant. 

"8.  If  the  jury  believe  from  the  evidence  that  John  K. 
Deitz  or  Sarah  E.  Deitz  intentionally  and  fraudulently  burned, 
or  permitted  the  property  insured,  or  any  part  thereof,  to  be 
burned,  you  shall  find  for  the  defendant. 

"  9.  And  the  jury  are  instructed  that  upon  the  issue  whether 
the  plaintiff  fraudulently  and  intentionally  burned,  or  per- 
mitted the  property  insured  to  be  burned,  a  preponderance 
of  the  evidence  to  that  effect  is  sufficient,  and  need  not  be 
proven  beyond  a  reasonable  doubt  that  it  was  so  fired. 

"  10.  If  the  jury  believe  from  the  evidence  that  the  plaintiflF 
has  failed  to  comply  with  the  terms  of  the  policy  required  by 
section  6  thereof  in  failing  to  furnish  a  proof  of  loss,  etc.,  they 
shall  find  for  the  defendant,  unless  they  are  also  satisfied  that 
the  defendant  waived  the  said  requirement. 

"  11.  The  jury  are  further  instructed  that  a  waiver,  to  be 
operative,  must  be  founded  on  a  valuable  consideration,  or 
must  be  such  as  to  estop  the  party  from  insisting  on  the  con- 
tract or  forfeiture  of  the  condition,  and  a  waiver  does  not  exist 
when  the  party  is  given  to  understand  that  he  does  not  waive 
any  rights  incident  to  the  matter  against  which  the  estoppel 
is  set  up. 
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"  12.  The  jury  are  instructed,  if  they  believe  from  the  evi- 
dence that  on  or  about  the  15th  or  20th,  or  between  the  lat- 
ter date  and  the  first  day  of  September,  1886,  that  Robert 
Coleman  was  a  clerk  in  his  father's  office,  and  that  his  father, 
N.  B.  Coleman,  was  the  agent  of  the  Queen  Insurance  Com- 
pany, and  sent  his  son,  the  said  Robert  A.  Coleman,  to  ex- 
amine the  property,  the  loss  for  which  is  sued  for  in  this 
action,  with  a  view  to  its  insurance,  and  that  said  R.  A,  Cole- 
man then  knew  that  the  ownership  of  the  property  was  in 
Mrs.  Sarah  E.  Deitz,  the  wife  of  John  K.  Deitz,  and  that  John 
K.  Deitz,  on  or  about  the  fifteenth  day  of  October,  1886,  came 
to  the  office  of  the  said  N.  B.  Coleman,  the  said  agent  of  the 
Que^n  Insurance  Company,  and  applied  to  him  for  insurance 
on  said  property,  and  that  N.  B.  Coleman,  the  said  agent,  was 
not  then  informed  by  the  said  John  K.  Deitz  that  he  was  the 
agent  of  his  wife,  the  said  Sarah  E.  Deitz,  and  that  his  said 
wife  was  then  the  owner  of  said  property,  and  that  he  desired 
a  policy  in  her  name,  and  that  at  that  time  N.  B.  Coleman 
did  not  know  that  the  property  at  that  time  was  owned  by 
Sarah  E.  Deitz,  and  that  the  property  was  insured  as  the 
property  of  John  K.  Deitz;  that  the  said  Deitz  himself  then 
paid  the  cash  payment,  and  gave  his  individual  note  for  the 
residue  of  the  premium,  and  that  the  said  Queen  Insurance 
Company  required  its  agent,  N.  B.  Coleman,  to  cancel  said 
policy,  which  was  done  on  the  second  day  of  December,  1886; 
and  if  they  further  believe  from  the  evidence  that  on  the 
same  day  a  new  policy  was  written  in  the  Providence  Wash- 
ington Insurance  Company,  the  defendant,  by  said  agent, 
N.  B.  Coleman,  by  his  clerk,  R.  A.  Coleman,  without  any 
knowledge  at  that  time  that  the  property  was  owned  by  Sarah 
E.  Deitz,  and  that  no  representations  were  made  by  said  Deitz 
or  his  wife  to  said  agent  that  Sarah  E.  Deitz  was  then  the 
owner  of  said  property,  —  then  the  jury  must  find  for  the 
defendant.     [Rejected.] 

"13.  The  jury  is  instructed  that  if  they  believe  from  the 
evidence  that  Samuel  Gillespie  was  the  agent  of  the  defend- 
ant company,  and  was  informed  that  the  property  was  owned 
by  Sarah  E.  Deitz,  the  wife  of  John  K.  Deitz,  and  that  the 
policy  was  issued  to  John  K.  Deitz,  and  that  when  so  in- 
formed he  declared  that  Deitz  had  lost  no  property,  and  the 
company  was  not  liable  under  the  policy;  and  if  the  jury 
further  believe  that  in  a  few  minutes  thereafter,  in  the  same 
conversation,  that  the  said  Samuel  Gillespie,  as  such  agent, 
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rcttd  to  said  Doitz  and  his  counsel,  S.  D.  Littlepage,  and 
then  handed  to  the  said  Juhn  K.  Deitz,  the  folluwing  writ- 
ing:— 

"  ♦Charleston,  W.  Va.,  May  5,  1887. 

*'*Upon  examination  of  the  premises  and  circurnstanceB 
pertaining  to  your  pretended  loss  under  policy  No.  1022445 
in  the  Providence  Washington  Insurance  Company,  of  Provi 
dence,  Rhode  Island,  without  either  admitting  or  denying 
liability,  we  decline  to  further  look  into  matter. 

"'Sam'l  Gillespie, 
"•S.  A.  for  P.  W.  Ins.  Co.' 
That  Buch  doclnration  so  previously  made  during  such  con- 
versation was  not,  under  the  circumstances  thus  appearing, 
eullicient  to  constitute  a  waiver  of  the  proof  of  loss  required 
by  the  terms  of  the  said  policy  of  insurance.     [Rojectod.] 

"  14.  The  jury  is  instructed  that  the  defendant  comi)any  is 
not  responsible  for  the  acts  and  declarations  of  persons  not 
its  agents;  and  if  the  jury  boliove  frotn  the  evidence  that 
Robert  A.  Coleman  was  not  the  agent  of  the  defoiulaiit  com- 
pany at  the  time  the  policy  of  insurance  issued  by  the  de- 
fendant on  the  second  day  of  December,  1886,  and  that  N.  B. 
Coleman  was  at  that  time  agent  of  the  company,  and  the  said 
Ilol)ort  A.  Coleman  was  a  cUvk  in  the  odice;  and  if  they  fur- 
ther believe  from  the  evidence  that  John  l^.  Deitz  made  ap- 
plication to  said  N.  B.  Coleman  for  said  policy  of  insurance, 
and  did  not  discloHo  the  fact  that  the  property  which  he  de- 
sired insured  was  the  ])roporty  of  his  wife,  and  the  said  agent, 
^,  B.  Coleman,  had  no  knowledge  that  said  property  was 
owned  by  the  wifi!  of  Kaid  John  K.  Deitz,  —  the  plaintifT  can- 
not recover  in  this  action,  although  the  jury  may  further  be- 
lieve that  R.  A.  Coleman,  clerk  of  the  agent  of  the  defendant, 
knew  that  said  propiM-ty  so  insured  was  owned  by  said  Sarah 
K.  I).<itz.     [Rejected.] 

"  15.  If  the  jury  believe  from  the  evidence  that  on  the  fifth 
day  of  May,  1.S87,  John  K.  Deitz  made  oath  before  C.  J. 
Switzer,  a  notary  public  for  Kanawha  County,  that  he,  the 
«aid  John  K.  Deitz,  was  the  owner  of  all  the  per.'-onal  prop- 
erty destroyed  by  lire  on  the  ninth  day  of  A{)nl,  1SS7,  and 
the  loss  for  which  is  sued  for  in  this  action,  and  if  the  jury 
phall  further  believe  that  the  s;iid  Ji>hn  K.  D<'itz  afternnrdH, 
to  wit,  on  tlie  thirl y-liist  day  of  Decenilx'r,  1887,  and  after  the 
-action  was  brought,  made  oath  befor(>  IC.  B.  Kniirlit,  a  notary 
l)ul>lic  in  and  for  Kanawiia  County,  that  said  ])er!sonal  jMop- 
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erty  80  destroyed  in  said  fire  was  then  owned  by  Sarah  E. 
Deitz,  the  wife  of  said  plaintiff,  and  if  the  jury  further  believe 
that  either  of  said  affidavits  were  made  with  intent  to  defraud 
the  defendant  company,  then  they  shall  find  for  the  defend- 
ant."    (Rejected.) 

Of  these  instructions  the  court  gave  all  but  numbers  2,  3, 
12,  13,  14,  15,  which  were  refused.  Verdict  and  judgment 
for  plaintiff.     Defendant  prosecuted  a  writ  of  error. 

0.  Johnson  and  W.  S.  Laidley,  for  the  plaintiff  in  error. 

S.  D.  Littlepage,  and  Knight  and  Couch,  for  the  defendant  in 
error. 

Lucas,  J.  The  first  error  assigned  by  the  defendants,  as 
appears  by  the  petition,  is  the  refusal  of  the  court  to  permit 
certain  questions  to  be  propounded  to  the  plaintiff,  John  K. 
Deitz,  as  follows:  — 

1.  "  Had  you  license  to  sell  liquors  at  the  time  the  fire 
occurred?" 

2.  "Have  you  been  frequently  indicted  for  selling  liquors 
at  that  saloon  contrary  to  law?" 

3.  "  Did  you  not  tell  George  Pfeiffer  thut  you  were  getting 
too  old  to  work  in  the  shop  and  make  a  living,  and  were  it 
not  for  selling  beer,  etc.,  with  or  without  license,  that  you 
could  not  get  a  living?  " 

The  i^olicy  itself  states,  on  its  face,  that  the  first  floor  of 
the  two-story,  frame,  shingle-roof  building  insured  was  occu- 
])ied  "  as  a  saloon."  The  question,  obviously,  therefore,  was 
not  intended  to  throw  light  on  the  character  of  the  risk,  or 
upon  any  other  issue  legitimately  involved.  The  object,  so 
far  as  it  can  be  conjectured  from  the  obvious  effect  of  the 
([uestions,  was  to  prejudice  the  minds  of  the  jury  against  the 
witness,  and  the  lirst  two  questions  were  proi)erly  ruled  out 
by  the  court.  The  third  question  was  liable  to  the  same  ob- 
jection, and  to  the  further  objection  of  introducing  into  the 
case  the  circumstances  or  indigence  of  the  plaintiff,  —  an  in- 
quiry too  reniote  from  any  issue  involved  to  be  the  occasion 
of  any  relevant  or  proper  inference  by  the  jury,  as  was 
decided  in  reference  to  a  similar  question  in  Campbell  v.  Lynn 
&  Co.,  7  W.  Va.  6B5.  In  that  case,  the  defendant  offered  to 
give  evidence  to  the  jury  "that  the  plaintiff  was,  during  said 
three  years,  and  ever  since  has  been,  in  very  poor  and  very 
needy  circumstances,  pecuniarily,"  and  this  court  held  that 
it  was  properly  ruled  out. 
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What  has  been  said  disposes,  likewise,  of  the  six  questiona 
propounded  to  George  Pfeiflfer,  and  the  exception  based  upon 
the  ruling  of  the  court  in  excluding  them.  They  related  en- 
tirely to  the  plaintiff's  selling  whisky,  and  being  in  poor 
circumstances.  I  may  remark  that  the  defendant  did  suc- 
ceed in  getting  in  the  evidence,  through  the  witness  Rutledge, 
that  the  plaintiff  had  been  indicted  for  selling  spirituous 
liquors,  and  the  only  remaining  matter  of  ultimate  exclusion 
in  the  questions  above  referred  to  was  as  to  the  indigence  of 
the  plaintiff,  and  I  cannot  think  it  a  legitimate  inference  that 
a  man  has  been  guilty  of  arson  because  he  is  poor. 

The  other  interrogatories  excluded  were  those  propounded 
to  Mary  Belle  Lane,  who  testified  that  she  worked  for  Mrs. 
Deitz  both  before  and  since  the  fire;  that  the  last  time  she 
was  in  the  house  before  the  fire  was  in  the  spring  of  1886. 
She  was  then  asked:  "What  was  in  the  house  at  that  time^ 
in  the  way  of  beds,  furniture,  etc.?" 

I  cannot  see  any  pertinency  in  this  question,  standing  alone, 
unless  it  was  intended  to  affect  the  valuation  of  the  person- 
alty in  the  dwelling-house  insured.  For  this  purpose,  looking 
to  the  facts  that  this  was  not  at  or  about  the  time  of  insur- 
ance, but  nearly  six  months  before,  and  that  the  clerk  of  the 
agent  had  himself,  according  to  his  testimony,  inspected  the 
personalty  at  the  time  and  inserted  its  value  in  the  policy,  I 
think  the  question  was  properly  overruled.  If  it  was  intended 
to  connect  it,  and  follow  it  up  by  further  evidence  which 
would  render  it  proper,  the  defendant,  on  the  responsibility 
of  counsel,  should  have  so  stated  to  the  court,  and  what  the 
further  evidence  was  expected  in  substance  to  be. 

The  same  may  be  said  of  the  succeeding  question,  "What 
furniture  was  in  the  new  house  built  after  the  fire?  "  This 
question,  standing  isolated,  as  it  does,  had  no  possible  bearing 
on  the  case;  had  counsel  stated  that  they  expected  to  follow 
it  up  by  further  evidence  on  the  part  of  this  witness,  or  some 
other,  that  the  furniture  in  the  new  house  was  identical  with 
that  which  the  plaintiff  had  sworn  was  burned,  that  might 
have  made  it  relevant,  but  in  the  absence  of  any  such  inti- 
mation, the  court  did  not  err  in  excluding  it. 

These  were  all  the  questions  excluded;  and  I  think  there 
was  no  error. 

The  second  assignment  is  as  follows:  The  court  erred  in 
refusing  to  set  aside  the  verdict  and  grant  a  new  trial,  because 
of  the  rejection  of  proper  evidence  and  the  giving  of  improper 


March,  1890,]    Deitz  v.  Providence  Washington  I.  Co.    917 

instructions  for  plaintifif  and  refusing  proper  instructions  for 
defendant. 

This  assignment  is  supplemented  by  the  brief  of  counsel,  in 
which  it  is  further  claimed  that  the  evidence  was  insufficient 
to  warrant  the  finding  of  the  jury.  The  bill  of  exceptions 
certifies,  not  the  facts  proved,  but  the  evidence. 

In  such  cases,  the  rule  of  this  court,  very  often  announced, 
is,  that  the  judgment  will  not  be  reversed,  unless  by  rejecting 
all  the  parol  evidence  of  the  exceptor  which  conflicts  with 
that  of  his  adversary,  and  giving  full  force  and  credit  to  that 
of  the  adverse  party,  the  decision  of  the  court  below  still 
appears  to  be  wrong:  Henry  v.  Davis,  7  W.  Va.  715,  and  many 
cases  since. 

In  my  view  of  this  case,  and  with  the  above  principle 
applied  to  the  evidence,  the  controversy  resolves  itself  into  a 
very  narrow  compass.  It  is,  not  whether  the  plaintiff  proved 
all  the  facts  as  set  out  in  the  statement  accompanying  his 
declaration,  but  whether  he  proved  those  averments  of  his 
declaration  which,  if  proved,  would  entitle  him  to  recover, 
after  having  given  notice  of  the  same  in  his  statement.  The 
object  of  this  statement  prescribed  by  the  act  of  1882  (c. 
77),  as  contained  in  the  Code  of  1887,  p.  791,  is  "  to  notify  the 
adverse  party,  in  effect,  of  the  nature  of  the  claim  or  defense 
intended  to  be  set  up  against  him  ";  and  if  it  suffices  for  that 
purpose,  it  cannot  be  adjudged  insufficient:  See  Code  1887, 
p.  792,  sec.  66. 

In  this  case,  the  statement  of  the  plaintiff  notifies  the  de- 
fendant that  the  agent  of  the  defendant  who  drew  the  policy 
made  out  the  same  in  the  name  of  John  K.  Deitz,  instead  of 
in  the  name  of  Sarah  E.  Deitz,  his  wife,  "  by  mistake." 

The  question  then  is,  whether  this  mistake  was  sufficiently 
proved  to  sustain  the  verdict. 

The  plaintiff's  chief  evidence  upon  this  subject  was  given 
by  Robert  A.  Coleman,  an  employee  of  the  agent,  N.  B.  Cole- 
man, as  clerk,  and  is  as  follows:  "  Mr.  Deitz  had  been  talking 
to  me  and  father  about  insuring  his  property.  He  came  up 
and  wanted  to  be  insured.  He  paid  money  in  part,  and  give 
his  individual  note  for  balance.  The  policy  was  written  in 
the  Queen  Insurance  Company.  The  Queen  refused  to  carry 
it,  and  it  was  then  written  in  the  Providence  Washington  In- 
surance Company.  Both  policies  were  written  without  con- 
sultation with  Deitz  or  his  wife.  At  that  time  I  knew  the 
property  belonged  to  Mrs.  Deitz,     I  knew  it  because  I  was 
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deputy  sheriff.  It  was  my  mistake.  I  wrote  the  policy. 
Deitz  gave  his  note,  and  the  note  was  before  me  when  I  wrote 
the  policy,  and  that  was  the  way  I  happened  to  get  his  name 
in  the  policy.  I  did  not  know  it  was  written  in  Mr.  Deitz's 
name  until  after  the  fire.  After  Mr.  Gillespie,  the  adjuster, 
came  here,  I  was  sick,  and  my  father  came  to  my  room  and 
asked  me  if  I  knew  the  property  belonged  to  Mrs.  Deitz,  and 
I  told  him  I  did,  and  he  asked  me  why  I  insured  it  in  the 
name  of  J.  K.  Dietz,  and  I  asked  him  if  I  had,  and  he  said, 
*Yes,'  and  I  told  him  I  had  made  a  mistake,  then.  Both 
Deitz  and  his  wife  told  me  that  she  owned  the  property 
before  the  policy  was  written." 

There  is  no  further  evidence  of  the  plaintiff  tending  to 
weaken  tins  testimony,  and,  we  have  seen,  any  conflicting  tes- 
timony of  the  defendant  must  be  rejected.  Here,  then,  is  a 
case  of  mere  clerical  misprision  on  the  part  of  a  clerk  who, 
while  intending  to  write  one  name,  writes  a  different  one  by 
mistake,  —  by  substitution  of  what  happened  to  be  before  his 
eyes,  for  that  which  was  in  his  mind,  —  the  committing  to  the 
paper,  not  of  the  writer's  design,  but  of  something  different, 
as  the  result  of  an  absent  mind  or  a  lapsing  pen. 

This  view  of  the  testimony,  which  is  obviously  the  correct 
one,  and  the  one  which  the  jury  took,  makes  the  question  turn, 
not  so  much  on  the  knowledge  of  the  clerk,  as  on  his  acts, — 
what  did  he  intend  to  write,  as  compared  with  what  was  ac- 
tually written?  On  this  suUject,  the  clerk  says:  "It  was  my 
mistake;  I  wrote  the  policy;  Deitz  gave  his  note,  and  the  note 
was  before  me  when  I  wrote  the  policy,  and  that  was  the  way 
I  happened  to  get  his  name  in  the  policy"  (instead  of  the 
name  of  Mrs.  Deitz).  No  court  of  equity  would  hesitate  to 
correct  an  error  of  the  scrivener  thus  clearly  established, 
whether  in  a  deed  or  parol  contract.  No  court  of  record 
would  hesitate  to  correct  a  clerical  misprision  in  its  own 
records,  if  the  mistake  were  thus  clearly  established:  Bless- 
ing's Adm'r  v.  Beatty,  1  Rob.  (Va.)  z,87;  in  Alexander  v.  New- 
ton,  2  Gratt.  266,  "a  mere  mistake  of  the  draughtsman"  in 
drawing  a  deed  was  corrected;  in  Peyton  v.  Harvian,  22  Gratt. 
643,  the  words  "  to  be  paid,"  having  been  accidentally  omitted 
by  the  penman,  were  supplied  in  a  court  of  law. 

So  in  our  own  court,  it  is  said,  in  Troll  v.  Carter,  15  W.  Va. 
667:  "  A  court  of  equity  will  correct  the  mistakes  of  a  scrivener 
in  drawing  a  deed."  See  also  Henley  v.  Menefee,  10  W.  Va. 
771. 


March,  1890.]    Deitz  v.  Providence  Washington  I.  Co.    91^ 

In  this  very  case,  when  before  this  court  at  a  former  term, 
it  was  held  that  "parol  evidence  is  competent  to  prove  that 
the  application  was  filled  up  by  the  agent  of  the  company^ 
and  that  the  facts  were  fully  and  correctly  stated  to  him,  but. 
that  he,  without  the  knowledge  of  the  insured,  misstated  thenx. 
in  the  application":  Deitz  v.  Insurance  Co.,  31  W.  Va.  853; 
13  Am.  St.  Rep.  909.  The  word  "application"  should  be 
"policy,"  as  will  appear  by  looking  at  the  statement  of  the 
case:  31  W.  Va.  852,  853.  If  the  defendant  company  had  repu- 
diated the  contract  altogether,  on  the  ground  that  their  agent, 
N.  B.  Coleman,  had  nothing  to  do  with  making  it,  and  had 
not  signed  the  policy,  the  case  would  be  different;  but  when, 
the  company  admits  the  contract,  and  rests  its  defense  upoit 
the  mere  clerical  blunder  of  the  "  amanuensis  "  (to  use  th& 
phrase  of  its  counsel)  of  their  agent,  it  stands  upon  a  position 
utterly  untenable,  either  in  a  court  of  law  or  equity. 

I  come,  finally,  to  consider  the  instructions.  And  first,  those 
given  for  the  plaintiff,  five  in  number.  In  their  brief,  counsel 
for  the  appellant  direct  their  attention  chiefly  to  the  first  in- 
struction, and  the  fifth.  The  first  will  be  found  on  page  909^,, 
supra.  The  objection  urged  against  it  is,  that  it  assumes  that 
there  was  evidence  tending  to  prove  certain  facts,  when  in  fact 
there  was  none,  and  such  facts  were  not  pretended  to  exist. 
For  instance,  it  says  that  if  they  find  that  Robert,  at  the  in- 
stance of  his  father,  wrote  out  the  policy  in  suit,  signed  and 
countersigned  the  same  for  his  father  in  his  business  name, 
received  the  cash  and  the  note  for  the  balance,  and  transacted 
the  whole  business,  so  far  as  the  defendant  was  concerned,  in; 
taking  and  completing  the  insurance,  etc.,  then  the  plaintiff's 
right  to  recover  is  not  affected.  » 

The  instruction  is  certainly  in  one  or  two  of  its  hypotheses^ 
liable  to  the  objection  urged,  viz.,  that  there  was  no  direct 
evidence  tending  to  show  the  particular  facts  supposed. 
Robert  Coleman  does  not  say  he  signed  or  countersigned  the^ 
policy;  he  says:  "  I  wrote  the  policy  ";  perhaps  the  jury  might 
legitimately  infer  that  this  included  signature  and  counter- 
signature. So  in  regard  to  receiving  the  cash  and  the  note. 
R.  A.  Coleman  does  not  say  he  received  the  money  or  the- 
note;  he  says:  "  At  the  time  these  policies  were  written,  father 
was  out  of  health,  and  I  was  doing  most  of  the  work,  making 
daily  reports,  etc.  Of  the  business  I  brought  into  the  office, 
I  received  one  half  the  commissions  from  my  father."  "I  wrote 
the  policy,  —  the  policy  in  the  Queen  and  in  the  Providence^ 
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Washington  Insurance  Company.  I  wrote  the  daily  report  for 
the  case.  The  policy  in  the  Queen  was  written  about  the  15th 
of  October,  1886.  Deitz  came  in  and  said  he  wanted  his  prop- 
erty insured,  and  he  paid  part  cash  and  gave  his  sixty  day 
note  for  the  balance.  He  did  not  say  anything  about  being 
agent  for  his  wife.  Father  was  present  all  the  time  Deitz  was 
in  the  office." 

There  would  be  no  great  violence  in  the  inference  from  this 
evidence  that  the  son,  and  not  the  father,  received  the  money; 
and  that  the  son  and  clerk  did  in  fact  transact,  according  to 
his  testimony,  substantially,  the  whole  business  in  taking 
and  completing  the  insurance.  But  the  material  part  of  this 
instruction,  and  that  to  which  the  plaintiff  in  error  most  seri- 
ously objects,  is  the  conclusion  to  the  following  effect:  That  if 
the  jury  find  that  Robert  A.  Coleman,  the  clerk,  intended  to 
issue  the  policy  in  the  name  of  Mrs.  Sarah  E.  Deitz,  but  by 
mistake  on  his  part  issued  the  same  in  the  name  of  Mr.  Dietz, 
then  such  mistake  of  the  said  Robert  Coleman  does  not  viti- 
ate said  policy,  nor  affect  the  plaintiff's  right  to  recover  in 
this  action. 

From  what  has  been  said  above,  it  is  apparent  that  this  is 
a  true  statement  of  the  law  as  applied  to  this  case,  and  as 
decided  when  the  case  was  here  before,  and  therefore  I  find 
no  error  in  this  instruction.  And  these  remarks  apply  with 
equal  force  to  the  fifth  instruction,  which  will  be  found  on 
page  911,  supra.  The  defendant's  counsel  objects  particularly 
to  the  use  of  the  word  "  agents,"  in  this  instruction,  as  calcu- 
lated to  mislead,  and  as  an  assumption  that  N.  B.  Coleman 
was  not  the  only  agent  of  the  company  in  this  transaction. 
The  force  of  this  objection  disappears  when  the  fact  is  consid- 
ered that  the  policy  is  signed  "N.  B.  Coleman  &  Co.,  Agents," 
and  the  policy  being  before  the  jury,  they  could  not  be  mis- 
led by  language  identical  with  that  in  the  policy  itself.  More- 
over, when  it  is  established  and  admitted  that  R.  A.  Coleman 
was  the  clerk  of  the  company's  agent,  then,  his  own  agency, 
to  that  extent,  and  for  the  purpose  of  writing  the  policy,  is 
conceded.  Upon  this  subject,  Mr.  Woods  says  (see  Woods 
on  Insurance,  sec.  409,  p.  686):  "Not  only  is  the  insurer  re- 
sponsible for  acts  of  its  agents,  but  also  for  the  acts  of  its 
agent's  clerks,  or  any  persons  to  whom  he  delegates  author- 
ity to  discharge  his  function  for  him.  Of  course,  the  act 
must  be  done  by  some  person  authorized  expressly  or  impli- 
edly by  the  agent,  and  under  such  circumstances  that  the 
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insurer  knew,  or  ought  to  have  known,  that  other  persons 
would  be  employed  by  and  to  act  for  the  agent." 

But  it  would  seem  almost  superfluous  to  adduce  authority 
to  show  that  a  mistake  of  the  agent's  clerk  in  transcribing 
a  policy  is  a  mistake  of  the  agent  himself,  as  much  so  as  if 
done  with  his  own  hand. 

The  plaintifl''8  other  instructions  relate  to  the  question  of 
waiver  of  the  proof  of  loss,  by  denial  of  liability  and  refusal 
to  pay.  In  Sheppard^s  Adni'r  v.  Peabody  Ins.  Co.,  21  W.  Va. 
868,  syl.  14,  it  was  decided  by  this  court  that  "  a  denial  by 
an  insurance  company  of  its  liability  on  other  grounds,  before 
any  preliminary  proofs  are  made,  and  before  the  time  within 
which  such  proofs  are  to  be  made  by  the  terms  of  the  policy, 
is  in  law  a  waiver  of  the  conditions  of  a  policy  requiring  such 
proofs."  The  instruction  to  which  this  point  in  the  sylla- 
bus applied,  and  in  which  the  court  found  no  error,  used  this 
language:  "If  the  defendant  declined  to  pay  the  said  loss  on 
other  grounds  than  the  failure  of  the  pluintiflF  to  furnish  the 
said  proofs." 

It  will  thus  be  seen  that  this  court  does  not  seem  to  have 
been  able,  at  that  time,  to  draw  the  nice  distinction,  which  the 
adjuster  of  the  company  undertook  to  establish,  between  a  re- 
fusal'to  pay  and  a  denial  of  liability. 

No  doubt  the  jury  very  properly  considered  the  ingeniously 
worded  notice  which  he  gave,  as  follows:  "We  don't  intend 
to  look  further  into  the  matter,  and  we  don't  deny  our  liabil- 
ity, nor  do  we  adn)it  it,"  —  much  more  creditable  to  his  inge- 
nuity than  to  his  frankness  or  candor. 

I  think  this  notice,  of  itself,  would^  bring  the  case  within 
the  rule  of  waiver,  laid  down  in  Sheppard  v.  Peabody  Ins.  Co., 
above  quoted,  and  that  there  was  no  error  in  granting  the  in- 
structions prayed  for  by  the  plaintiff. 

I  come  now  to  consider  those  instructions  of  the  defendant 
which  were  refused,  being  those  marked  respectively  2,  3,  12, 
13,  14,  and  15:  Ante,  pp.  911-914. 

The  second  instruction  prayed  by  the  defendant  sets  out  all 
the  facts  which  the  plaintiff  embodied  in  his  "statement," 
and  instructs  the  jury  that  unless  they  find  all  tliese  facts  to 
be  proved  by  the  evidence,  they  cannot  find  for  the  plaintiff. 
Now,  as  I  have  said  before,  it  was  not  necessary  to  prove  all 
the  circumstances  detailed  in  the  "statement"  as  facts,  but 
only  so  much  thereof  as  was  necessary  to  support  the  declara- 
tion and  authorize  a  verdict. 
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If  the  clerk  knew  to  whom  the  property  belonged,  and  it 
was  left  to  him  to  write  out  the  policy,  and  he,  while  intend- 
ing to  write  the  name  of  the  true  owner,  wrote  that  of  her 
husband,  by  a  clerical  mistake,  then  the  plaintiff  need  prove 
nothing  more  in  regard  to  ownership,  to  entitle  him  to  recover. 
For  this  reason,  I  think  the  second  instruction  was  properly 
rejected.  Instruction  No.  3,  which  was  refused,  must  be  read 
in  connection  with  the  fourth,  which  was  granted.  By  com- 
paring the  two,  it  is  manifest  that  the  court  rejected  the  third 
because  of  its  attempt  to  draw  a  distinction  between  what  a 
man  knows  "in  his  individual  capacity,"  and  what  he  knows 
in  some  other  capacity,  —  a  distinction  which,  if  it  exists,  is 
of  too  refined  and  metaphysical  a  character  to  be  readily  ap- 
prehended by  the  average  juryman.  I  am  satisfied  (without 
conceding  it  to  be  a  correct  statement  of  the  law)  that  in- 
struction No.  4  embraced  all  that  the  defendant  could  ask 
upon  the  question  of  the  agent's  knowledge,  and  his  mode  of 
acquiring  it,  and  that  there  was  no  error  in  refusing  the  third 
instruction  asked  by  defendant. 

The  other  instructions  of  defendant  were  given,  as  asked, 
consecutively  down  to  the  twelfth,  and  refused  consecutively 
from  the  twelfth  to  the  fifteenth,  inclusive. 

The  twelfth  sets  out,  in  hypothesis,  the  defense  of  the  de- 
fendant so  far  as  relates  to  the  ownership  of  the  property,  and 
the  misdescription  thereof  in  the  policy.  It  requires  the  jury 
to  find  for  the  defendant,  although  they  should  believe  that 
the  agent  sent  his  clerk  to  examine  the  property,  and  said 
clerk  there  learned  the  correct  ownership,  and  was  intent 
upon  so  writing  it  in  the  policy,  when,  by  clerical  misprision, 
he  wrote  another  name  in  lieu  of  what  he  intended  to  write. 
To  have  given  this  instruction  would  have  withdrawn  from 
the  jury  the  most  material  facts  involved  in  the  controversy, 
and  it  was  properly  refused.  The  thirteenth  instruction  re- 
lates to  the  waiver  of  the  proof  of  loss,  and  could  not  have 
been  given  without  ignoring  and  contravening  the  principle 
laid  down  in  Sheppard  v.  Peabody,  as  above  quoted,  and  relied 
upon. 

Defendant's  fourteenth  instruction  is  erroneous,  because  it 
limits  the  power  of  the  company's  agent  to  such  an  extent  as 
would  be  unfair  to  the  public,  and  disastrous  to  the  compa- 
nies themselves.  Insurance  agents  are  not  bound  to  attend 
to  all  the  details  of  their  business  in  person,  and  if  they  could 
not  authorize  their  clerks  or  other  assistants  to  carry  on  the 
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business,  and  renew  policies,  or  contract  in  reference  to  them, 
they  would  frequently,  in  case  of  sickness  or  absence,  have  to 
close  their  offices  altogether. 

The  case  of  Bodine  v.  Exchange  F.  Ins.  Co.,  51  N.  Y.  117, 
10  Am.  Rep.  566,  was  a  case  exactly  similar  to  this.  The 
syllabus  in  that  case  is  as  follows:  "An  insurance  agent  can 
authorize  his  clerk  to  contract  for  risks,  to  deliver  policies, 
to  collect  premiums,  and  to  take  in  payment  thereof  cash  or 
securities,  and  to  give  credit  for  premiums,  or  to  demand  cash. 
And  the  act  of  the  clerk,  in  all  such  cases,  is  the  act  of  the 
agent,  and  binds  the  company  as  effectually  as  if  done  by  the 
agent  in  person."     See  Story  on  Agency,  sec.  14. 

In  the  opinion  of  the  court,  we  find  the  following  passage 
which,  in  my  opinion,  is  a  correct  statement  of  the  law  of 
this  case:  "  But  conceding  this,  it  is  claimed,  on  the  part  of 
the  appellant,  that  his  son,  Charles  Whelp,  had  no  authority 
to  waive  the  prepayment  of  the  premium  so  as  to  bind  the 
company.  Charles  had  been  the  clerk  and  assistant  of  his 
father  for  three  or  four  years.  He  had  procured  policies  and 
renewal  certificates  from  the  company,  and  frequently  deliv- 
ered them  to  the  persons  insured,  waiving  prepayment  of  the 
premiums.  All  this  he  did  with  the  knowledge  and  assent 
of  his  father,  and  hence  we  must  infer  that  he  was  authorized 
by  his  father  to  do  it.  The  agency  of  John  Whelp  was  not 
such  as  to  require  his  personal  attention  to  all  the  details  of 
the  business  intrusted  to  him.  We  know,  according  to  the 
ordinary  course  of  business,  that  insurance  agents  frequently 
have  clerks  to  assist  them;  and  that  they  could  not  transact 
their  business  if  obliged  to  attend  to  all  the  details  in  person, 
and  these  clerks  can  bind  their  priixjipals  in  any  of  the  busi- 
ness which  they  are  authorized  to  transact.  An  insurance 
agent  can  authorize  his  clerk  to  contract  for  risks,  to  deliver 
policies,  to  collect  premiums,  and  to  take  payment  of  premi- 
ums in  cash  or  securities,  and  to  give  credit  for  premiums,  or 
to  demand  cash;  and  the  act  of  the  clerk  in  all  such  cases  is 
the  act  of  the  agent,  and  binds  the  company  just  as  effectually 
as  if  it  were  done  by  the  agent  in  person.  The  maxim  of 
delegatus  non  potest  delegare  does  not  apply  in  such  a  case: 
Story  on  Agency,  sec.  14." 

The  fifteenth  instruction  instructs  the  jury  to  find  for  the 
defendant,  in  case  they  find  that  John  K.  Deitz,  on  the  5tb 
of  May,  1887,  swore  that  he  owned  the  personal  property 
burned,  and  on  the  thirty-first  day  of  December,  1887,  after  the 
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action  was  brought,  swore  that  the  same  property  belonged 
to  his  wife,  and  that  either  of  said  affidavits  were  made  with 
intent  to  defraud  the  company. 

Nothing  is  said  in  this  instruction  about  the  agency  of  John 
K.  Deitz,  though  that,  perhaps,  would  sufficiently  appear 
from  the  record.  However,  the  rights  of  the  parties  must  be 
■determined  as  they  existed  when  the  suit  was  commenced, 
and  no  affidavit  of  John  K.  Deitz  made  after  that  time  could 
affect  the  rights  of  the  owner  of  the  property.  After  the 
<;ompany  has  denied  its  liability  under  the  policy,  they  could 
not  take  advantage  of  the  breach  of  any  of  the  conditions 
thereof  made  after  action  commenced.  No  false  swearing 
after  the  suit  was  instituted  could  change  the  rights  of  the 
parties  as  they  stood  when  the  writ  issued.  Therefore,  I  think 
there  was  no  error  in  refusing  this  instruction. 

Upon  the  whole,  I  can  find  no  material  error  in  the  record 
of  which  the  plaintifiF  in  error  can  complain,  and  am  there- 
fore of  opinion  that  the  judgment  of  the  circuit  court  should 
be  affirmed,  and  that  the  defendant  in  error  should  recover 
his  costs  in  this  court,  in  this  behalf  expended. 


Insukancb  —  Fraud  or  Mistake  of  Agent  —  Effect  of,  upon  In- 
sured.—  The  fraud  of  an  agent  or  a  misbake  on  his  part  when  within  the 
8Cope  of  hia  powers  will  not  affect  the  rights  of  the  insured:  Kister  v.  Leb- 
anon  etc,  Ins.  Co.,  128  Pa.  St.  553;  15  Am.  St.  Rep.  696,  and  note.  Deiiz  v. 
Insurance  Go.,  31  W.  Va.  851,  13  Am.  St.  Rep.  909,  and  note,  is  a  previous 
decision  in  the  principal  case;  ManhaUan  etc.  Ins.  Co.  v.  Weill,  28  Gratt. 
389;  26  Am.  Rep.  364,  and  extended  note;  Pickel  v.  Phoenix  Ins.  Co.,  119 
Ind.  292;  State  Ins.  Co.  v.  Oray,  44  Kan.  731. 

Insurance  —  Act  of  Clerk  Act  of  Agent.  — The  act  of  the  clerk  of  an 
agent  is  the  act  of  the  agent,  and,  as  such,  binds  the  company:  Arff  v.  Star 
etc.  Ins.  Co.,  125  N.  Y.  57;  21  Am.  St.  Rep.  721,  and  note;  Fitzpatrick  v. 
Hartford  etc.  Ins.  Co.,  56  Conn.  116;  7  Am.  St.  Rep.  288. 

IN.SURANCE  —  Waiver  of  Proofs  of  Loss.  —  Where  an  insurance  com- 
pany retains  proofs  of  loss  for  a  considerable  length  of  time  and  returns  them 
without  any  specific  objection,  it  waives  its  right  to  any  further  or  more  com- 
plete proofs:  Davis  Shoe  Co.  v.  Kittanning  Ins.  Co.,  138  Pa.  St.  73;  21  Am. 
St.  Rep.  904,  and  note.  A  notification  by  the  company  that  it  would  not 
pay  the  loss  thereby  waives  its  right  to  proofs  of  lo?3:  Photnlx  Ins.  Co.  v. 
Spiers,  87  Ky.  285;  German  etc.  Ins.  Co.  v.  Oueck,  130  111.  345;  Sun  etc.  Ins. 
€9.  V.  Mattingly,  77  Tex.  162. 
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Toledo   Tib  and   Lumber   Company  v.  Thomas. 

[33  Wkst  Virginia,  666.] 

ClOBPORATIONS. — ThB   CoNTKACT  OF  A  FOREIGN  CORPORATION  WhICH   HA» 

NOT  Complied  with  thk  Statute  of  thia  state,  authorizing  it  to  do 
busineaa  here,  is  nevertheless  valid,  and  may  be  enforced  by  it,  if  the 
statute,  after  declaring  what  non-resident  corporations  should  do  before 
transacting  business  in  the  state,  makes  the  doing  of  business  without 
complying  with  the  law  a  misdemeanor  punishable  by  fine. 
Statute,  Constbuotiom  op.  —  A  Statute  Limiting  the  Riqht  of  Non- 
KESiDENT  CoRPOBATioNS  to  do  business,  and  imposing  a  fine  for  doing 
business  before  complying  with  the  statute,  such  statute,  being  in  der- 
ogation of  the  common  law,  and  penal  in  character,  should  be  strictly 
construed. 

Simpson  and  Howard^  Ounn  and  Gibbons,  and  Simpeon  and 
Thomas,  for  the  appellant. 

Tomlinson  and  Wiley,  and  Kenna  and  Chilton,  for  the  ap- 
pellees. 

Snyder,  P.  On  November  21,  1888,  the  Toledo  Tie  and 
Lumber  Company  entered  into  a  written  contract  with  W.  W. 
Thomas  for  the  purchase  of  seventy-five  thousand  ties,  at  the 
price  of  thirty-two  cents  per  tie  for  all  first-class  ties,  and 
twelve  cents  per  tie  for  all  second-class  ties,  to  be  delivered 
at  Point  Pleasant,  in  this  state,  on  board  the  cars,  by  June  1, 
1889,  or  as  soon  thereafter  as  the  rises  in  the  streams  will 
permit;  and  further,  the  said  company  agreed  to  advance  to 
said  Thomas  eighteen  cents  per  tie  on  all  first-class,  and  five 
cents  per  tie  on  all  second-class,  ties,  when  such  ties  shall 
have  been  inspected  and  branded  on  the  banks  of  Eighteen 
Mile  Creek  in  Putnam  County,  West  Virginia,  and  said  com- 
pany shall  have  the  right  to  take  possession  of  all  ties  so 
inspected  and  branded  on  which  it  has  made  such  advances, 
wherever  they  may  be  found,  in  case  the  said  Thomas  fails 
to  deliver  the  same.  It  is  also  agreed  that  the  eighteen  cents 
per  tie  advanced  as  aforesaid  shall  be  considered  full  pay- 
ment for  said  ties  when  so  inspected;  and  the  said  Thomas 
binds  himself  to  raft  and  deliver  said  ties  on  the  cars  at 
Point  Pleasant,  as  aforesaid,  and  he  shall  then  be  paid  the 
additional  sum  of  fourteen  cents  per  tie  on  first-class,  and 
seven  cents  per  tie  on  second-class,  ties.  Under  this  contract, 
Thomas  commenced  getting  out  and  delivering  ties,  but  before 
completing  his  part  of  the  contract  he  became  financially 
embarrassed,  and  by  deed  dated  July  10,  1889,  he  assigned  to 
J.  C.  Thomas  and  Rufus  Switzer,  trustees  for  the  benefit  of 
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his  creditors,  all  his  choses  in  action,  and  the  benefit  of  all 
contracts  which  he  has  with  any  person  whomsoever.  A  few 
days  after  said  assignment,  to  wit,  on  July  15,  1889,  the  said 
Toledo  Tie  and  Lumber  Company  presented  to  the  judge  of 
the  circuit  court  of  Mason  County  their  bill  against  the  said 
W.  W.  Thomas,  and  said  J.  C.  Thomas  and  Rufus  Switzer, 
trustees,  and  obtained  from  said  judge  an  injunction  restrain- 
ing and  inhibiting  the  said  defendants  from  stopping  or  inter- 
fering with  the  said  company  in  loading  and  shipping  said  ties. 
At  the  August  rules,  1889,  the  plaintiff  filed  its  bill,  with  the 
injunction  thereon  as  aforesaid,  in  the  said  Mason  County  cir- 
cuit court,  and  at  the  same  rules,  the  defendants  filed  thereto 
two  special  pleas,  a  general  demurrer,  and  their  answers  to 
the  plaintiff's  bill.  The  plaintiff  demurred  to  each  of  said 
special  pleas,  and  the  cause  was,  on  August  13,  1889,  heard  on 
the  said  pleadings,  depositions,  and  the  motion  of  the  defend- 
ants to  dissolve  the  injunction,  and  the  court  sustained  the 
demurrers  to  said  pleas,  and  overruled  the  motion  to  dissolve 
the  injunction;  and  to  this  order  the  defendants  J.  C.  Tliomas 
and  Rufus  Switzer,  trustees,  have  appealed  to  this  court. 

It  is  insisted  that  the  court  erred  in  not  dismissing  the  bill 
for  want  of  jurisdiction.  The  defendants'  first  special  plea 
avers  that  the  supposed  cause  of  action  alleged  in  the  bill  did 
not,  nor  did  any  part  thereof,  arise  in  the  county  of  Mason; 
that  the  same  arose  within  the  county  of  Putnam,  in  this 
state,  and  that  at  the  time  of  issuing  the  writ  in  this  suit,  the 
defendants  resided  and  still  reside  in  Putnam  County.  This 
plea  is  not  sworn  to,  and  is  therefore  not  good  as  a  plea  in 
abatement.  But  the  defendants,  at  the  same  rules  at  which 
the  plaintiff  filed  its  bill,  filed  their  answers,  in  which  they 
formally  plead  and  rely  upon  the  same  matters  alleged  in  the 
said  first  special  plea,  and  the  answer  is  sworn  to  in  due  form. 
I  think,  therefore,  taking  this  plea  and  answer  together,  the 
defendants  were  entitled  to  an  abatement  of  the  suit,  provided 
the  facts  alleged  are  sufficient  for  that  purpose,  and  said  facts 
should  be  proved. 

Our  statute  (Code  1887,  c.  123,  sees.  1,  2)  provides  that 
suits  of  the  class  to  which  this  suit  belongs  shall  be  brought 
either  in  the  county  wherein  any  of  the  defendants  resides, 
or  wherein  the  cause  of  action,  or  any  part  thereof,  arose. 
The  defendants,  as  we  have  seen,  plead  that  none  of  them 
reside  in  Mason  County,  and  that  no  part  of  the  cause  of 
action  arose  in  said   county;   but,  on   the  contrary,  they  all 
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reside  in  the  county  of  Putnam,  and  every  part  of  the  cause 
of  action  arose  in  said  county;  therefore,  if  these  allegations 
be  true,  the  express  mandate  of  the  statute  is,  that  this  suit 
should  have  been  brought  in  Putnam  County,  and,  per  se- 
quence, it  was  improperly  brought  in  the  county  of  Mason. 

The  appellants  further  insist  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  said  second  special  plea.  This 
plea,  in  effect,  avers  that  the  plaintiff  is  a  foreign  corpora- 
tion, created  and  organized  under  the  laws  of  the  state  of 
Ohio;  that  the  contract  alleged  in  the  plaintiff's  bill  was 
made  in  Putnam  County,  in  this  state,  and  that  from  Janu- 
ary 1,  1889,  and  continuously  thereafter  up  to  the  time  of 
the  institution  of  this  suit,  the  plaintiff,  as  such  corporation, 
did  transact  divers  of  other  business  in  the  counties  of  Put- 
nam, Mason,  and  Kanawha,  of  this  state,  and  that  it  did 
not,  at  that  time,  or  at  any  time  before  the  institution  of  this 
suit,  comply  with  any  of  the  requirements  of  section  30  of 
chapter  54,  Code  of  1887,  of  this  state;  and  therefore  the  de- 
fendants pray  tha^the  suit  be  abated.  This  plea  raises  the 
important  question  of  the  true  interpretation  of  said  statute. 
Among  other  provisions,  the  said  statute  declares,  in  sub- 
stance, that  any  corporation  created  by  the  laws  of  any  state 
or  foreign  country  "  may,  unless  it  be  otherwise  expressly 
provided,  hold  property  and  transact  business  in  this  state, 
upon  complying  with  the  requirements  of  this  section,  and 
not  otherwise."  It  then  requires  such  corporation  to  file  a 
copy  of  its  charter  with  the  secretary  of  state,  and  file  in 
each  county  in  which  it  does  business  a  certificate  of  the 
secretary  of  state  that  it  has  so  filed  gtuch  copy  of  its  charter 
in  his  office;  and  it  further  provides  that  "every  such  corpo- 
ration which  shall  do  business  in  this  state  without  having 
complied  with  the  provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined 
not  less  than  five  hundred  dollars  and  not  more  than  one 
thousand  dollars  for  each  month  its  failure  so  to  comply 
shall  continue." 

In  the  absence  of  any  statute  limiting  the  right  of  a  corpo- 
ration to  do  so,  it  may,  unless  contrary  to  the  public  policy 
of  the  state,  hold  property  and  do  business  without  as  well  as 
within  the  state  or  county  by  which  it  was  created:  Angell 
and  Ames  on  Corporations,  sees.  372-376;  Field  on  Corpora- 
tions, sec.  363.  This  statute,  being  not  only  in  derogation  of 
common  law,  but  penal  in  its  character,  must  be  construed 
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strictly.  There  is  certainly  no  public  policy  of  this  state 
which  is  contravened  by  permitting  corporations  such  as  the 
plaintiff  here  to  do  business  in  the  state,  because  the  statute 
expressly  authorizes  them  to  do  so  upon  compliance  with  it& 
requirements.  The  evident  purpose  of  these  requirements 
of  the  statute  is  to  protect  parties  dealing  with  foreign  cor- 
porations from  imposition,  and  to  secure  convenient  means 
of  obtaining  jurisdiction  in  the  local  courts  of  the  state,  and 
information  such  as  will  facilitate  the  service  of  process  upon 
such  corporations.  It  is  clearly  not  the  primary  purpose  of 
the  legislature  in  passing  such  statutes  to  render  the  con- 
tracts and  dealings  of  such  corporations  which  have  not 
complied  with  these  requirements  void  and  unenforceable. 
Hence  the  decided  weight  of  aiithorit}'  is,  that  where  the 
legislature  has  not  expressly  declared  that  this  result  shall 
follow  from  a  failure  to  comply  with  the  statute,  the  courts 
ought  not  to  imply  such  a  result,  unless  this  be  necessary  in 
order  to  attain  the  primary  object  for  which  the  statute  was 
enacted.  Upon  this  ground,  it  has  been  held  that  a  contract 
made  by  a  foreign  corporation  before  it  nas  complied  with 
the  statutory  prerequisites  to  the  right  to  do  business  will 
not,  on  that  account,  be  held  absolutely  void,  unless  the 
statute  expressly  so  declares;  and  if  the  statute  imposes  a 
penalty  upon  the  corporation  for  failing  to  comply  with  such 
prerequisites,  such  penalty  will  be  deemed  exclusive  of  any 
others:  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229;  Union 'etc. 
Ins.  Co.  v.  McMillen,  24  Ohio  St.  67;  Ehrman  v,  Teutonia  Ins. 
Co.,  1  McCrary,  123;  Clay  Fire  etc.  Ins.  Co.  v.  Huron  Salt  etc. 
Co.,  31  Mich.  346;  Hartford  etc.  Ins.  Co.  v.  Matthews,  102 
Mass.  221;  2  Morawetz  on  Private  Corporations,  sec.  665. 

We  are  aware  that  the  courts  of  Indiana,  Illinois,  Wis- 
consin, and  perhaps  in  some  other  states,  hold  a  different 
doctrine.  In  Vermont  and  Oregon,  it  has  been  held  that  a 
non-compliance  with  the  precedent  conditions  of  the  statutes 
of  those  states  by  foreign  corporations  rendered  their  con- 
tracts void.  But  it  will  be  observed  that  these  statutes 
imposed  no  penalty  for  the  failure  to  comply  with  their  pro- 
visions; and  it  is  principally  upon  this  ground  that  the  con- 
tracts are  held  void,  because  otherwise  the  statute  might  be 
evaded  with  impunity.  Thus  in  Bank  of  B.  C.  v.  Page,  6  Or. 
431,  436,  the  court  says:  "The  general  rule  is,  that  a  con- 
tract in  violation  of  law  is  void.  The  only  exception  to  the 
rule  is,  that  when  a  law  imposes  a  penalty  for  the  prohibited 
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act,  and  it  clearly  appears  that  the  legislature  intended  no 
more  than  to  impose  the  penalty  for  the  violation  of  the  law, 
a  contract  made  in  violation  of  such  a  statute  is  not  void." 
It  is  evidently  the  want  of  such  penalty  in  the  statute  that 
influenced  the  court  to  hold  the  contract  void.  And  such 
seems  to  be  the  ground  of  the  decisions  in  Indiana  and  other 
states:  Wood  Mowing  etc.  Co.  v.  Caldwell,  54  Ind.  273;  Lester 
V.  Howard  Bank,  33  Md.  558;  3  Am.  Rep.  211. 

The  authorities  on  this  question  are  reviewed  in  2  Mora- 
wetz  on  Private  Corporations,  sees.  662-666,  and  that  author 
announces  as  his  conclusion  therefrom,  that  "  unless  it  appear 
affirmatively  that  the  legislature  intended  to  render  the  for- 
bidden act  or  contract  absolutely  void  in  legal  contemplation, 
it  will  not  be  so  held";  citing  National  Bank  v.  Matthews^  98 
U.  S.  621,  627. 

Let  us  apply  these  principles  to  our  statute.  The  first  pro- 
vision is,  that  the  foreign  corporation  may  do  business  in  this 
state  "  upon  complying  with  the  requirements  of  this  section, 
and  not  otherwise."  It  next  declares  that  such  corporation 
so  complying  shall  have  the  same  rights  and  privileges,  and 
be  subject  to  the  same  liabilities,  as  domestic  corporations. 
And  it  finally  imposes  a  penalty  upon  such  corporation  for 
its  failure  to  comply  with  the  regulations  of  the  statute. 
There  is  here  no  express  declaration  that  the  failure  to  com- 
ply shall  render  the  contracts  of  the  corporation  absolutely 
void.  Nor  does  it  affirmatively  appear  that  the  legislature 
BO  intended.  But  it  is  expressly  provided  and  declared  that 
a  failure  to  comply  with  the  regulations  prescribed  shall  be 
punished  by  fine.  And  his  imposition  of  a  penalty,  as  we 
have  seen,  in  the  absence  of  any  express  declaration  to  the 
contrary,  must  be  held  to  be  exclusive  of  all  other  penalties. 
That  such  was  the  purpose  of  the  legislature  in  enacting 
this  statute  is  manifest  from  the  provision  therein  in  respect 
to  railroad  corporations.  It  prescribes  additional  regulations 
for  such  companies,  and  declares  that  unless  they  are  com- 
plied with  such  companies  shall  not  maintain  any  action 
or  suit  in  this  state.  The  whole  section  shows  no  pur- 
pose to  treat  railroad  corporations  with  more  favor  than 
other  corporations,  yet  if  we  hold  the  contracts  of  all  other 
corporations  absolutely  void,  while  only  denying  to  railroad 
companies  the  right  to  sue  in  our  courts,  the  effect  would  be 
to  discriminate  in  favor  of  the  latter.     Upon  the  whole,  I  am 
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of  opinion  that  the  court  did  not  err  in  sustaining  the  demur- 
rer to  said  second  special  plea. 

It  is  further  contended  by  the  appellants  that  there  is  no 
equity  in  the  plaintiff's  bill,  and  that  the  injunction  should 
have  been  dissolved  for  want  of  jurisdiction  in  the  equity 
court.  The  bill,  after  setting  out  the  contract  before  referred 
to  between  the  plaintiff  and  the  defendant  W.  W.  Thomas, 
avers  that  under  said  contract  said  Thomas  had  delivered  to 
the  plaintiff  about  ten  thousand  ties,  for  which  it  paid  him 
in  full;  that  Thomas  on  the  recent  rises  in  the  streams  had 
run  down  Eighteen  Mile  Creek  about  thirty-five  thousand 
ties,  the  most  of  which  are  in  the  Kanawha  River,  and  some 
of  them  have  been  put  into  rafts,  preparatory  to  shipment 
and  delivery  to  the  plaintiff  at  Point  Pleasant;  that  the 
plaintiff  had  inspected  and  branded  said  ties  and  paid 
Thomas  in  full  for  the  same  and  taken  possession  of  them 
before  they  had  been  run  down  Eighteen  Mile  Creek;  that 
after  the  said  ties  had  been  run  down  said  creek  to  the 
Kanawha  River,  and  some  of  them  were  at  Point  Pleasant,  in 
Mason  County,  and  were  being  loaded  on  the  cars,  the  defend- 
ants J.  C.  Thomas  and  Rufus  Switzer,  trustees,  by  their 
threats  and  interference  with  the  agents  and  employees  of  the 
plaintiff  and  the  railroad  company,  openly  and  wantonly 
prevented  and  stopped  the  plaintiff  from  loading,  and  the 
railroad  company  from  receiving  and  shipping,  any  of  said 
ties.  It  seems  to  me  these  facts,  which  are  more  formally 
and  specifically  set  forth  in  the  bill,  are  sufficient,  if  sustained 
by  proof,  to  entitle  the  plaintiff  to  relief  in  a  court  of  equity. 

A  large  mass  of  depositions  were  filed  by  either  side,  but 
as  no  final  decree  or  order  settling  the  principles  of  the  cause 
was  made  by  the  court,  this  appeal  being  simply  from  an 
order  refusing  to  dissolve  the  injunction  awarded  the  plain- 
tiflf,  it  is  not  incumbent  upon  this  court  to  pass  upon  the 
proofs  further  than  to  decide,  as  we  do,  that  the  court  did  not 
err  in  overruling  the  defendants'  motion  to  dissolve  the  said 
injunction.  We  are  not  called  upon  to  decide,  and  we  do  not 
decide,  in  advance  of  final  action  by  the  court  below,  whether, 
on  the  proofs  as  they  now  are  or  as  they  may  hereafter  be 
made  to  appear  in  this  cause,  the  circuit  court  should  or 
should  not  on  the  final  hearing  dismiss  the  bill.  All  we  now 
decide  is,  that,  as  a  preliminary  motion,  the  court  did  not  err 
in  refusing  to  dissolve  the  injunction,  and  that  such  motion 
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ought  not  to  be  finally  acted  upon  until  the  hearing  of  the 
cause  on  its  merits. 

In  reference  to  the  objection  to  the  jurisdiction  of  the  cir- 
cuit court  of  Mason  County  as  set  forth  in  the  defendants' 
first  special  plea  and  answers  to  the  bill,  hereinbefore  referred 
to,  we  think  the  proofs  do  not  sustain  the  allegations  therein 
made.  The  bill  avers,  and  the  proofs  show,  that  a  part  of 
the  ties  in  controversy  in  this  cause  were  at  Point  Pleasant, 
in  said  county,  at  the  time  this  suit  was  commenced,  and 
that  the  rights  and  acts  of  the  parties  in  respect  to  said  ties 
is  a  part  of  the  controversy  in  this  suit,  and  that  being  so, 
the  circuit  court  of  said  county  had  jurisdiction,  provided  the 
process  was  served,  as  it  was  in  this  cause,  on  some  of  the 
defendants  in  said  county.  For  the  foregoing  reasons,  I  am 
of  opinion  that  the  order  of  the  circuit  court  refusing  to  die- 
solve  the  injunction  should  be  aflBrmed. 

Foreign  Corporations  —  Power  to  Contract.  —  A  foreign  corporation 
may  purchase  machinery  in  one  state  to  be  transported  and  set  up  in 
another,  though  it  has  not  complied  with  a  statute  requiring  it  to  file  cer- 
tain papers  with  the  secretary  of  state:  Colorado  Iron  Works  v.  Sierra  etc 
Mining  Co.,  15  Col.  499;  22  Am.  St.  Rep.  433,  and  note.  A  foreign  corpora- 
tion may  sue  on  a  contract  though  it  has  not  complied  with  the  statutory 
requirement  as  to  the  filing  of  its  certificate:  Powder  River  etc.  Co.  v.  Com- 
missioners, 9  Mont.  145;  Christian  v.  American  etc,  Co,,  89  Ala,  198;  not- 
withstanding the  fact  that  the  Alabama  constitution  prohibits  a  foreign 
corporation  which  has  not  complied  with  its  provisions  from  doing  a  aingl* 
act  of  business:  Farrior  v.  New  England  etc.  Co.,  88  Ala.  276. 

Statutes,  Construction  of.  —  Penal  statutes  must  be  strictly  oonitraad: 
Sondheim  T.  Gilbert,  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  note. 
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Attaohubnt,  replevin,  aotion  of,  against  officer  levying  on  the  property  •! 
a  stranger  to  the  writ,  267. 

Bail,  inability  to  surrender  principal  beeaose  of  hii  imprisonment  iu  Ul> 
other  state,  627. 

Oabbikbs,  bill  of  lading,  failure  of  shipper  to  read  stipniations  in,  664. 
charges  of,  power  of  the  state  to  fix  maximum,  883. 
discrimiaation  by,  520. 

tickets,  stipulations  in,  when  do  not  bind  passengers,  664. 
OmzBNS,  corporations,  to  what  extent  protected  as,  873. 

of  the  state,  privileges  and  immunities  of,  are  not  increased  by  fourteenth 

amendment,  872. 
of  the  United  States,  privileges  and  immunities  of,  whether  enlarged  or 

protected  by  fourteenth  amendment,  872. 
suffrage,  right  of,  denial  of,  on  what  ground  may  be  based,  872. 
suffrage,  right  of,  is  not  conferred  by  the  fourteenth  amendment,  872. 
Conflict  or  Laws,  contract  valid  by  laws  of  state  where  made,  when  en« 

forceable  elsewhere,  664. 
Ck>iiSTiTnTiONAL  Law,  delegation  of  legislative  authority,  what  forbidden, 

605. 
Axtrinsio  evidence  not  admissible  to  prove  that  statute  is  unconstittt> 

tional,  884. 
fourteenth  amendment,  amusement,  places  of,  are  not  forbidden  from 

excluding  colored  persons,  876. 
fourteenth  amendment  and  kindred  provisions,  870. 
fourteenth  amendment,    arbitrary    restrictions,    what   are   forbidden 

by,  illustrations  of,  880.  » 

fourteenth  amendment,  arbitrary  tests  which  are  forbidden  by,  880. 
fourteenth  amendment,   business,   arbitrary  and  unlawful  restrictions 

upon,  879. 
fourteenth  amendment,  business,  mode  of  carrying  on,  to  what  extent 

may  be  restricted  notwithstanding,  887. 
fonrteenth  amendment,  business,  restrictions  upon,  what  prohibited  by, 

878-880. 
fourteenth  amendment,  charges  of  carriers  and  others  may  be  fixed  by 

the  state,  notwithstanding,  888. 
fourteenth  amendment,  contracts  between  employer  and  employee,  stat- 
utes regulating,  whether  forbidden  by,  881. 
fourteenth  amendment,  construction  of,  must  take  into  consideration 

purpose  of  its  adoption,  871. 
fourteenth   amendment,  contracts,  liberty  of  making  to  what  extent 

secured  by,  881. 

fourteenth  amendment,  corporations,  domestic,  taxes  may  be  imposed  oa 

franchise  of,  874. 
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Constitutional  Law,  fourteenth  amendment,  corporations,  foreign,  agents 
of,  may  be  punished  for  doing  business  in  the  state,  874. 

foorteenth  amendment,  corporations,  foreign,  conditions  may  be  im- 
posed upon,  873. 

fourteenth  amendment,  corporations,  mode  of  doing  business  may  be 
controlled  by  the  state,  874. 

fourteenth  amendment,  corporations,  taxes  in  excess  of  those  imposed 
on  natural  persons  may  be  exacted  of,  874. 

fourteenth  amendment,  corporations,  to  what  extent  protected  by,  875. 

fourteenth  amendment,  courts  of  the  country  are  required  by,  to  be  open 
to  all,  877. 

fourteenth  amendment,  crimes,  punishment  of,  discrimination  in,  when 
not  forbidden,  885. 

fourteenth  amendment,  damages,  subjecting  railway  corporations  to 
double,  in  certain  cases,  872. 

fourteenth  amendment  does  not  prohibit  fixing  by  state  of  charges  of 
common  carriers  and  others,  888. 

fourteenth  amendment  does  not  prohibit  restrictions  and  regulations 
to  secure  public  health,  safety,  and  morals,  889. 

fourteenth  amendment,  effect  of,  must  be  considered  in  connection  with 
the  police  power  of  the  state,  882. 

fourteenth  amendment,  employing  persons  in  any  lawful  calling  cannot 
be  prohibited,  879. 

fourteenth  amendment,  evidence,  rules  of,  must  be  same  for  all  persons, 
877. 

fourteenth  amendment,  extrinsic  evidence  cannot  be  received  to  show 
that  statute  is  in  violation  of,  884. 

fourteenth  amendment,  fire  limits  may  be  fixed  notwithstanding,  889. 

fourteenth  amendment,  intoxicating  liquors,  statutes  regulating  or  pro- 
hibiting sales  of,  are  not  forbidden  by,  890. 

fourteenth  amendment,  judicial  proceedings  and  remedies,  uniformity 
in,  is  not  exacted  by,  886. 

fourteenth  amendment,  juries,  colored  persons,  exclusion  from,  is  for- 
bidden by,  878. 

fourteenth  amendment,  liberty,  to  what  extent  secured  by,  876. 

fourteenth  amendment,  license  taxes,  exaction  of,  is  not  forbidden  by, 
886. 

fourteenth  amendment,  local  and  special  legislation,  when  not  prohib- 
ited by,  883-885. 

fourteenth  amendment,  local-option  laws  are  not  forbidden  by,  884. 

fourteenth  amendment,  markets  may  be  established  and  regulated  not- 
withstanding, 887. 

fourteenth  amendment,  medicine  and  dentistry,  statutes  regulating 
practice  of,  are  not  forbidden  by,  890. 

fourteenth  amendment,  negroes,  protection  of,  was  the  chief  purpose  of 
its  adoption,  871. 

fourteenth  amendment,  non-residents,  extent  to  which  may  be  sub* 
jected  to  special  burdens  or  restrictions,  872. 

fourteenth  amendment,  original  purpose  of,  871,  877. 

fourteenth  amendment,  penalties  may  be  imposed  for  negligence  or  for 
non-observance  of  rules  which  state  had  power  to  prescribe,  878. 

fourteenth  amendment,  police  powers  of  the  state  are  not  impaired  by» 
882. 
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GoNSTiTUTiONAi.  Law,  fourteeath  amendment,  police  powers  of  the  state 

overshadow  and  control,  883. 
fourteenth  amendment,  police  powers  of  the  state,  whether  subject  is 

within,  who  must  determine,  883. 
fourteenth  amendment,  privileges  and  immunities  of  citizens,  doubtful 

whether  any  are  secured  by,  872. 
fourteenth  amendment,  privileges  and  immunities  of  citizens  of  the 

state  are  not  secured  by,  871. 
fourteenth  amendment,  privileges  and  immunities  of  citizens  of  United 

States  are  not  increased  by,  872. 
fourteenth  amendment,  procedure  of  courts  must  be  the  same  for  all 

persons,  877. 
fourteenth  amendment,  property,  restrictions  upon  acquisition  of,  876. 
fourteenth  amendment,  public  health,  safety,  and  morals,  restrictions 

to  secure,  are  not  forbidden  by,  889. 
foarteenth  amendment,  race,  burdens  and  restrictions  on  account  of,  are 

forbidden  by,  875. 
fourteenth  amendment,  races,  common  carriers  not  prohibited  from  pro- 
viding different  cars  for  members  of  different,  876. 
fourteenth  amendment,  railway  corporations,  penalties  exacted  for  kill- 
ing stock,  878. 
fourteenth  amendment,   restrictions   and   regulations  to  prevent  the 

imposition  of  fraud,  888. 
fourteenth  amendment,  retrospective  efifect  of,  874. 
fourteenth  amendment,  rules  of  law  must  apply  to  all  persons  in  the 

same  situation,  877. 
fourteenth  amendment,   schools,   public,   colored  persons  must  not  be 

excluded  from,  875. 
fourteenth  amendment,  schools,  public,  division  of  funds  of,  between 

colored  and  white  races,  875. 
fourteenth  amendment,  schools,  public,  equal  facilities  must  be  extended 

to  all  persons,  875. 
fourteenth  amendment,  schools,  public,  separate,  for  children  of  diflFer* 

ent  races,  875. 
fourteenth  amendment,  scope  of,  877. 
fourteenth  amendment,  special  laws  which  are  forbidden  by,  illustra' 

tions  of,  880. 
fourteenth  amendment,  suffrage,  right  of,  upon  what  ground  may  be 

denied  notwithstanding,  872. 
fourteenth  amendment,  suffrage,  right  of,  was  not  secured  to  anj'  person 

by,  872. 
fourteenth  amendment,  taxation,  state,  power  of,  is  not  impaired  by,  885 
fourteenth  amendment,  taxation,  uniformity  and  equality  in,  not  re- 
quired by,  886. 
fourteenth  amendment,  warehousemen,  statutes  regulating  charges  of, 

888. 
fourteenth  amendment,  what  persons  are  within  protection  of,  872. 
fourteenth   amendment,  whetlier   statute  is  in  conflict  with,  must  be 

determined  from  inspection,  884. 
Conversion,  by  innocent  sale  of  the  property  of  another,  113. 
OOBPOBATIONS  are  not  citizens  of  the  United  States,  873. 

Are  persons,  and,  as  such,  entitled  to  the  protection  of  the  foarteenth 

amendment,  873. 
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Corporations,  foreign,  agents  of,  may  be  punished  for  doing  basiness  within 

the  state,  874. 
foreign,  conditions  of  doing  business  may  be  imposed  notwithstanding 

fourteenth  amendment,  873. 
foreign,  state  may  discriminate  against,  873. 
fourteenth  amendment,  extent  to  which  protected  by,  873, 
mode  of  doing  business  may  be  controlled  by  state,  874* 
president,  implied  powers  of,  788. 
taxes  in  excess  of  those  imposed  on  natural  persons  may  be  exacted  of, 

874. 
Criminal  Law,  former  jeopardy,  discharge  of  jury  because  they  cannot 

agree,  527. 
prostitution,  what  is,  22. 
reasonable  doubt,  definition  of,  21« 
seduction,  what  is,  742. 

Definition  of  accident,  693. 

of  arbitrary  tests  and  discriminations  prohibited  by  the  fourteenth 
amendment,  880. 

of  crime  of  obtaining  money  or  property  by  false  pretenses,  379. 

of  liberty  secured  by  fourteenth  amendment,  876. 

of  ministerial  act,  342. 

of  nuisance,  602, 

of  police  power,  595,  883. 
Dentistry,  statutes  regulating  practice  of,  are  constitutional,  890. 

Elections,  ballots  and  ambiguities  therein,  218. 

complaint  in  proceeding  to  test,  what  must  state,  218. 
Employee  and  Employer,  statutes  making  void  certain  dealings  between, 

whether  constitutional,  881. 
Escrow,  what  is,  178. 
Evidence,  declarations  of  person  in  last  illness  as  to  its  cause,  43S. 

dying  declarations,  what  admissible  as,  726. 

exclamations  of  bodily  pain,  436. 

extrinsic,  not  admissible  to  show  that  statute  is  unconstitutional,  884. 

in  prosecutions  for  obtaining  money  or  property  by  false  pretenses,  387- 
391. 

intoxication  as  evidence  of  negligence,  43. 

res  gestce,  declarations  of  wounded  person,  when  admissible  as  part  of, 
722. 

res  gestce,  definition  of,  723. 
Execution,  levy  o',  on  property  taken  from  a  prisoner,  34. 

pension  moneys,  property  purchased  with,  whether  exempt,  502. 

replevin,  action  of,  against  officer  levying  on  the  property  of  a  stranger 
to  the  writ,  257. 

False  Pretenses,  ability  and  intent  to  repay  do  not  atone  for  offense  of  ob- 
taining money  by,  383. 

acquisition  of  money  or  property  is  essential  to  crime  of  obtaining  money 
or  goods  by,  378. 

becoming  true  before  being  acted  upon,  381. 

charitable  donations,  obtaining,  by  means  of,  383. 

definition  of  crime  of  obtaining  money  or  goods  by,  378. 

difference  between  crime  of  obtaining  money  or  goods  by,  and  forgery, 
891. 
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False  Pretenses,  difference  between  crime  of  obtaining  money  or  goods  by, 

and  larceny  or  embezzlement,  391. 
diflfereuce  between  crime  of  obtaining  money  or  goods  by,  and  passing 

or  exchanging  counterfeit  money,  391. 
elements  of  crime  of  obtaining  money  or  goods  by,  378. 
evidence  on  prosecution  for,  books  of  account  kept  by  defendant,  889. 
evidence  on  prosecution  for,  burden  of  proof,  389. 
evidence  on  prosecution  for,  declarations  and  admissions  of  eo-conspira- 

tors  of  defendant,  388. 
evidence  on  prosecution  for,  declarations  and  admissions  of  the  defend- 
ant, 388. 
evidence  on  prosecution  for,  judgment  roll  in  prior  action  against  defend- 
ant, 387. 
evidence,  on  prosecution  for,  of  defendant's  insolvency,  when  admissible, 

388. 
evidence,  on  prosecution  for,  of  similar  false  pretenses,  when  admissible, 

387. 
evidence  on  prosecution  for,  sufficiency  of,  to  sustain  conviction,  389. 
evidence,  on  prosecution  for,  to  show  guilty  intent  of  defendant,  what 

admissible,  387. 
evidence  on  prosecution  for,  variances  between,  and  indictment,  what  are, 

and  when  fatal,  390. 
future  events,  false  representations  concerning,  are  not  criminal,  373. 
illustrations  of,  380-382. 
indictment  for,  details  of  the  false  representations,  what  may  be  omit* 

ted,  384. 
indictment  for,  must  allege  defendant's  knowledge  of  their  falsity,  384. 
indictment  for,  must  set  out  the  false  representations,  384. 
indictment  for,  must  show  that  the  pretenses  related  to  a  present  or 

past  event,  385. 
indictment  for,  must  show  what  property  was  acquired  by,  385,  386. 
indictment  for,  must  state  that  the  pretenses,  or  some  of  them,  were 

false  in  fact,  385. 
indictment  for,  property  obtained  by,  must  be  described,  386. 
indictment  for,  property  obtained  by,  value  of,  when  need  not  be  stated, 

386. 
indictment  for,  writings  employed,  to  what  extent  must  be  set  out,  385. 
instructions  to  jury  in  prosecutions  for,  391. 
intent  to  defraud  is  essential  to  crime  of  obtaining  money  or  goods  by 

378. 
judgment  obtained  by,  383. 

may  relate  to  quality,  quantity,  or  nature  of  a  thing  offered  for  sale,  37! 
mere  concealments  are  not,  383. 
must  be  concerning  a  past  or  an  existing  fact,  379. 
must  have  been  believed  or  confided  in,  379. 
need  not  be  expressed  in  words,  379. 
of  ability  to  pay  for  goods  purchased  on  credit,  380. 
of  market  value  of  property,  381. 
of  ownership  of  property,  381. 
or  representations,  what  are,  379. 
partly  true  and  partly  false,  381. 
place  where  the  property  is  acquired  is  the  place  where  the  crime  il 

consummated  and  must  be  prosecuted,  386. 
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False  Pretenses,  presumption  of  the  intent  of  the  maker  of,  381. 

procuring  property  by  drawing  check  which  drawer  knew  he  had  a* 

funds  to  meet,  3S0. 
promises  made  without  intent  to  perform  them,  379. 
property  must  be  parted  with,  and  some  person  defrauded,  385. 
receiver  of  money  or  property  obtained  by,  385. 
relating  to  the  soundness  of  an  animal,  380. 
representations  partly  false  and  partly  true,  381. 
resulting  in  accomplishing  a  different  wrong  from  that  intended,  378. 
title  of  property  must  be  divested,  to  complete  crime  of  obtaining  gooda 

by,  378. 
true  statement*  believed  to  be  false  by  the  person  making  then^ 

383. 
used  to  obtain  property  to  which  one  is  entitled,  383. 
Talue  of  property  obtained  by,  when  immaterial,  381. 
venue,  in  what  county  or  state  prosecution  must  take  place,  38S. 
which  are  part  only  of  the  means  of  obtaining  property,  381. 
which  mnst  be  sufficient  to  deceive  prudent  persons,  380,  282, 

FOUBTEENTH   AMENDMENT.      See   CONSTITUTIONAL  LaW. 

Gabnishment  of  moneys  taken  from  a  prisoner,  34. 
Gdasdian  and  Ward,  settlements,  vacating  for  fraud,  226. 
statute  of  limitations  in  suits  against  guardian,  226. 

Indictment,  duplicity,  quashing  for,  when  proper,  428. 

for  obtaining  money  or  goods  by  false  pretenses,  384-388. 
Infants,  transfers  of  property,  when  not  bound  by,  710. 
Insurance,  alienation,  condition   against,  what  transfers  are  breaches  0^ 
201. 

assignment  of  policy  to  one  having  no  insurable  interest,  123. 

corporations,  state  control  of,  874. 

life,  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  12S. 

rebate  of  premiums,  payment  of,  may  be  forbidden,  874. 

time  within  which  to  b'-ing  action,  how  computed,  485. 

time  within  which  to  bring  action  may  be  limited  in  policy,  485. 

waiver  of  forfe>^,ur(»^-  from  what  presumed,  137. 
Intoxication  «w  evidence  of  negligence,  43. 

care  required  to  be  observed  towards  intoxicated  persons,  42,  44. 

cari,  want  of,  not  excused  because  of,  40. 

carriers,  when  bound  to  exercise  special  care  towards  intoxicated  p«^ 
sous,  45. 

contributory  negligence  does  not  necessarily  result  from,  39. 

"Ontributory  negligence  in  not  preventing  person  from  becoming  intoxi* 
cated,  44. 

contributory  negligence  is  not  excused  because  of,  40. 

contributory  negligence  resulting  from,  precludes  recovery  by  persoa 
injured  while  intoxicated,  40. 

evidence  of,  what  admissible  and  when  sufficient,  44. 

gross  negligence  towards  intoxicated  persons,  46. 

presumption  of  negligence  arising  from,  43, 

reckless  negligence  towards  intoxicated  persons,  42. 

't/KJMENTS,  fraud,  what  may  be  ground  for  relief  from,  167. 

in  criminal  cases,  when  evidence  against  third  persons,  714, 
/fVDOMENTS,  perjury  as  a  defense  in  actions  upqn,  171. 
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JUDOMKNTS,  Keuef  FROM,  IN  Equitt,  fraud,  extrinsic,  subornation' of  wit- 
ness, whether  is  a,  167. 

fraud  is  not  a  ground  for,  unless  extrinsic,  167. 

newly  discovered  evidence  as  a  ground  for,  166. 

perjury  as  a  ground  for,  cases  denying,  168-170. 

perjury  as  a  ground  for,  cases  sustaining,  165-167. 

perjury  as  a  ground  for  relief  under  the  statute  of  Minnesota,  170. 

perjury  of  which  witness  has  been  convicted,  166. 

perjury,  reasons  for  denying  relief  on  allegation  of,  168,  169. 

perjury,  statutes  granting  relief  for,  are  in  derogation  of  the  oriminal 
law,  170. 
Juries,  colored  persons  cannot  be  excluded  from,  878. 
JuKiSDiCTiON  over  crimes  against  laws  of  the  United  States,  703. 

over  crimes  committed  in  United  States  buildings,  703. 

Lease,  surrender  of,  what  is,  150. 

Libel,  injunction  to  restrain,  628. 

Liquors,  intoxicating,  constitutionality  of  statutes  restricting  sales  of,  890t 

Lottery,  what  is,  565. 

Master  and  Servant,  criminal  acts  of  servant,  master,  when  answerable 
for,  651. 
rules,  injuries  to  servants  resulting  from  disobeying,  58. 
rules,  servants,  when  excused  from  disregarding,  58. 
Medicine,  statutes  regulating  practice  of,  are  constitutional,  890. 
Municipal  Corporations,  damages,  bodily  pain  and  disfigurement  as  ele- 
ments of,  64. 
streets,  liability  for  permitting  an  opening  to  remain  unguarded  in,  63^ 
64. 
Mutual  Benefit  Associations  are  subject  to  the  laws  governing  insor* 
ance  companies,  241. 
beneficiary,  change  of,  how  must  be  made,  264. 
beneficiary,  death  of,  prior  to  death  of  the  assured,  264. 
beneficiary,  interest  of,  when  becomes  vested,  241. 
beneficiary,  who  may  be,  642. 

Negligence,  contributory,  intoxication  doeanot  excuse,  44. 

contributory,  intoxication  does  not  necessarily  result  in,  39. 

intoxicated  persons,  care  required  to  be  exercised  towards,  39-48. 

intoxication  of  injured  person  as  evidence  of,  43. 

towards  intoxicated  persons,  42,  44. 
Non-residents,  fourteenth  amendment,  extent  to  which  are  protected  hj, 
872. 

may  be  denied  right  to  fish  or  take  oysters  in  tftie  waters  of  the  states 
875. 

may  be  denied  right  to  sue  foreign  corporations  in  state  courts,  873, 

may  be  required  to  give  security  for  costs,  875. 

Partnership,  negotiable  instruments,  power  of  partner  to  issue,  in  the  nam* 
of  the  firm,  570. 
powers  of  partners,  principles  determining,  570. 
Payments,  voluntary,  what  are,  520. 
Pensions,  exemption  of  proceeds  of,  from  execution,  502. 
Pbbjuby,  action  against  person  for  committing,  171. 
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Pbrjcrt,  aa  a  defense  to  an  action  upon  a  judgment,  171. 

relief  from  judgment,  whether  may  be  procured  on  the  ground  that  it 
was  obtained  by,  165-170. 
PoLiOK  Power  or  the  States,  assumptions  of,  when  will  not  be  aastained, 
882. 

definitions  of,  882. 

extends  to  establishing  and  regulating  markets,  887. 

extends  to  fixing  charges  for  certain  services,  888,  889. 

extends  to  prohibition  of  sale  of  adulterated  articles,  888. 

«xtend3  to  restrictions  to  prevent  imposition  and  fraud,  888. 

extends  to  restrictions  to  secure  public  health,  safety,  and  morals,  889, 
890. 

fourteenth  amendment  does  not  impair,  882. 
Presumption  as  to  mode  of  death  when  there  are  marks  of  violence,  693. 
FimLio  Schools,  negro  children  cannot  be  excluded  from  benefit  of,  875. 

separate,  for  children  of  different  races,  875. 

Railways,  employee's  right  to  assume  that  the  road-bed  and  bridges  will  not 
imperil  him,  57. 

liability  of,  for  embankment  causing  overflow  of  land,  672. 

passengers,  damages  for  unlawful  expulsion  of,  441. 

road-bed,  liability  of,  for  defects  in,  67. 
Replevin  against  oflBcer  by  mortgagee,  258. 

against  ofiBcer,  demand,  when  necessary,  258. 

against  officer  levying  on  the  goods  of  a  stranger  to  the  writ,  256. 

against  officer,  measure  of  damages,  258. 

against  officer  of  the  United  States  in  a  state  court,  259. 

against  officer,  venue  in  actions  for,  259. 

for  goods  attached  under  process  not  against  their  owner,  257. 

for  goods  held  under  prior  order  of  delivery  to  which  plaintiff  was  not  A 
party,  257,  258. 

for  goods  of  stranger,  taken  from  the  possession  of  defendant,  256,  257. 

form  of  judgment  in,  186. 

Sale,  change  of  possession  in  sale  from  husband  to  wife,  773. 

of  chattels,  change  of  possession,  what  sufficient,  185. 
SAVXNas  Banks,  lost  pass-book,  liability  for  paying  moneys  under,  to  wrong 
person,  747. 
pass-books  of,  are  not  negotiable,  329. 
Shbritp,  levying  upon  property  belonging  to  stranger  to  the  writ,  256-259. 
Statute  of  Frauds,  memorandum  of  sale  must  show  name  of  purchaser, 
634. 
^memorandum  of  sale  of  real  estate,  when  sufficient,  132. 
Statute  op  Limitations,  fraud,  when  runs  against  suits  to  obtain  relief  on 

account  of,  227. 
Statutes,  extrinsic  evidence  to  show  unconstitutionality  of,  884. 
fixing  cliarges  of  common  carriers  and  warehousemen,  "SSS. 
forbidden   by   the  fourteenth  amendment  of  the  constitution   of  tha 

United  States,  870-881. 
imposing  restrictions  to  secure  public  health,  safety,  and  morals,  888. 
local  or  special,   when  not  forbidden  by  the  fourteenth  amendment, 

883-885. 
motives  of  legislature  in  passing,  cannot  be  inquired  into,  233. 
prohibiting  or  regulating  the  manufacture  of  oleomargarine,  888. 
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STATims,  prohibiting  sale  of  milk  if  below  specified  standard,  888. 

proyiding  mode  in  which  tobacco  shall  be  packed  for  shipment,  888. 
providing  that  sales  of  cotton-seed  shall  be  witnessed  *nd  in  writings 

888. 
regulating  practice  of  medicine  and  dentistry,  890. 
regulating  or  prohibiting  sale  of  intoxicating  liquors,  890. 
regulating  sale  of  fertilizers,  888. 

restricting  and  regulating  mode  of  doing  business,  validity  of,  887,  888. 
special,  forbidden  by  the  fourteenth  amendment,  instances  of,  880,  881. 
special,  relating  to  contracts  between  emyloyees  and  employers,  whetlMr 

valid,  881. 

See  Constitutional  Law. 
Btbkbt-bailwat  Corporations,  assessments  against,  for  paving  and  widaa 

ing  streets,  476. 
eare  which  must  exercise  to  avoid  accidents,  481. 
ears  of,  are  entitled  to  precedence  over  other  vehicles,  476,  477. 
compensation,  land-owner  is  entitled  to  have,  for  elevated  raflroadv 

479. 
eompensation,  land-owner,  whether  has  a  right  to,  when  pablie  strsete' 

are  occupied  by,  478. 
electricity,  right  of,  to  adopt,  479. 
elevated  railways,  land-owner  may  recover  for  operatton  o^  in  pnbUe 

streets,  479. 
foot-passengers  injured  by  carelessness  of,  while  walking  on  tnek  eC 

476. 
foot-passengers,  rights  of,  in  and  upon  tracks  of,  478. 
improvements,  right  of,  to  adopt  new,  479. 
interest  of,  in  the  streets  is  real  property,  476. 
interest  of,  in  the  streets  may  be  taxed  as  real  estate,  478. 
liability  of,  for  not  keeping  track  in  repair,  480. 
municipal  regulations  are  subject  to,  479. 

precedence,  when  cars  of,  are  entitled  to,  over  other  vehicles,  477» 
repair,  duty  of,  to  keep  streets  and  tracks  in,  480. 
right  of,  in  streets,  208. 
right  of,  in  the  streets  is  not  exclusive,  475. 
right  of  one  corporation  to  cross  tracks  of  another,  477. 
right  of  one  corporation  to  use  tracts  of  another,  how  may  be  aeqnire^ 

477. 
right  of,  to  have  other  roads  excluded  from  certain  streets,  may  nel  W 

taken  without  compensation,  477. 
snow,  duty  of,  to  remove  from  tracks,  480. 
streets,  obligation  to  pave  and  keep  in  repair,  488. 
switches  and  turn-outs,  rights  of,  to  maintain,  478. 
tracks  of,  to  what  extent  are  public  highways,  476. 
vehicles,  competing,  right  of,  to  exclude  from  track,  476. 
vehicles  have  right  to  use  street  subject  to  rights  of,  475. 
whether  impose  additional  burdens  upon  lot-owners,  478. 
Blander  ot  Title,  complaint  in  action  in,  when  sufficient,  168L 
when  actionable,  158. 

willful  purpose  to  injure  is  essential  to  sustain  action  for,  IM. 
BuBRoaATioN,  insurer's  right  to,  against  a  wrong-doer,  320. 
rule  of,  when  applicable,  320. 
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Taxation,  license  fees  may  be  exacted  of  some  persons  and  businesses  wiik 
out  exacting  them  of  others,  885. 
state,  power  of,  how  far  affected  by  the  fourteenth  amendment,  885. 
state,  power  of,  to  exempt  certain  property,  885. 
,  state,  power  of,  to  impose  special  burdens  upon  certain  classes  of  prop* 
erty,  885. 
Tbusts,  precatory,  mere  expression  of  desire  or  wish  does  not  create,  37fi. 

Vendor  and  Fubchaser,  defect  in  title,  vendor  haa  a  right  to  remove, 
132. 

Watercourse,  appropriation  of  waters  of,  diversion,  point  of,  may  be  changed, 
254. 

appropriation  of  waters  of,  rights  acquired  by,  264. 

right  of  public  to  use,  862. 

when  deemed  navigable,  862. 
Witness,  exemption  of,  from  servioe  of  proooM,  684 
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ABANDONMENT. 
S«o  Landlord  and  Tknaitt. 

ABORTION. 

1.  Ihdiotmbht  tor,  when  Sufficient.  —  An  indictment  for  criminal  abor- 
tion, which  charges  that  an  instrument  was  feloniously  introduced  into 
the  womb  of  a  pregnant  woman  with  the  intent  to  produce  a  miscar- 
riage, such  operation  not  being  necessary  to  save  her  life,  is  suflScient, 
without  describing  the  nature  of  the  wound  it  produced  or  the  character 
of  the  disease  that  resulted  therefrom.  Such  an  indictment  is  not  bad 
because  it  shows  both  miscarriage  and  death.     Bhodes  v.  State,  429. 

8.  Declarations  and  Exclamations  Made  in  Last  Illness  Admissibljc 
IN  Evidence  when.  —  Upon  the  trial  of  a  prisoner  indicted  for  criminal 
abortion,  the  declarations  and  exclamations  indicative  of  pain  and  suf- 
fering, made  by  the  woman  in  her  last  illness,  and  not  referring  to  th«) 
past,  are  competent  evidence.     Rhodes  v.  State,  429. 

S.    EVIDENOK    THAT  ViCTIM  OF     ABORTION  WAS    BURIED  BY  CoUNTY  InAD- 

HI3SIBLS.  —  In  a  prosecution  for  criminal  abortion,  evidence  showing 
that  the  woman  upon  whom  the  abortion  was  committed  was  buried  %% 
the  expense  of  the  county  is  not  competent.     Rhodes  v.  StaUt  429. 

ABSTRACTS  OF  TITLE. 
See  Vendor  and  Furchasbb. 

ACCIDENT  INSURANCE. 
See  Insurance,  55-60. 

ACKNOWLEDGMENT. 
See  Husband  and  Wife,  ll-lBi 

ACCOUNTING. 
See  Partnership,  2-4. 

ACTIONS. 
See  Slavbo^  Oohtracts,  8;  Physicians  and  Suboiohi. 

AGENCY. 
1.  Agenot  cannot  bb  Shown  by  the  statements  of  the  supposed  agenk 
MuUanphy  Sav.  Bank  v.  Schott,  401. 


9li  Index. 

2.  On'e  T)EALiNa  WITH  A  SPECIAL  Agent  is  bound,  at  his  peril,  to  kuow 

the  extent  of  the  agent's  authority.     Cleveland  v.  Pearl,  748. 

3.  Notice  to  Agbxt   as  Notice  to  Principal. — Notice  to  an  agent  of 

any  fact  or  facts  connected  with  the  business  with  which  he  is  employed 
is  notice  to  the  principal.     Mullanphy  Sav.  Bank  v.  Schott,  401. 

4.  Sale —  Payment  by  Check  of  Agent.  —  Where  the  purchaser,  at  th» 

time  of  sale,  directs  the  seller  to  deliver  the  goods  to  the  purchaser's 
agent,  to  whom  he  has  given  the  money  to  pay  cash,  the  seller,  by  tak- 
ing the  personal  check  of  such  agent  in  part  payment,  upon  the  delivery 
of  the  goods,  thereby  discharges  the  debt  of  the  purchaser  in  full,  and 
accepts  the  check  at  his  peril,  especially  when  the  purchaser  has  been 
prejudiced  by  a  settlement  made  by  him  with  such  agent,  without  no- 
tice of  the  execution  of  the  check,  or  of  its  dishonor.  Cleveland  ▼. 
Pearl,  748. 

See  Bro£ebs;  Insurance;  Master  and  Sbbvanz. 

ALIBI. 
See  Appeal  and  Errob,  10. 

ALIMONY. 
See  Dower,  3. 

ALTERATION  OF   INSTRUMENTS. 

1.  Burden  of  Proof.  —  If  it  appears  that  certain  drafts  have  been  mater!* 
ally  altered,  their  holders  must  assume  the  burden  of  proving  that  they 
purchased  in  good  faith  and  without  notice  of  the  alteration.  titnUh  v. 
Eals,  486. 

8,  Evidence  —  Burden  of  Proof.  —  If  a  Writing  Appears  to  havb 
been  Altered,  but  there  is  nothing  to  show  when  or  by  whom  such  al* 
teration  was  made,  the  party  claiming  that  it  was  made  after  delivery, 
and  without  authority,  must  assume  the  burden  of  proof.  Hagan  T. 
Merchants'  etc  Ina.  Co.,  493. 

AMENDMENT. 
See  Trial,  3. 

APPEAL  AND  ERROR. 

1.  An  Exception  to  the  charge  of  the  court,  which  does  not  assign  any 

reason  for  the  exception,  nor  point  out  the  respect  in  which  the  charge 
is  claimed  to  be  incorrect  or  insufficient,  will  not  be  considered  on  ap- 
peal.    Quintana  v.  State,  730. 

2.  A  Bill  of  Exceptions  should  be  so  full  in  its  statements  that  the  errors 

complained  of  appear  from  the  allegations  of  the  bill  itself.  Quintana  T. 
State,  730. 

3.  What  Necessary  to  Appeal.  —  Where  the  case  is  tried  by  the  conrt,  ife 

is  not  necessary  to  an  appeal  to  first  move  to  set  aside  the  findings,  and 
when  the  motion  is  overruled,  to  iake  a  bill  of  exceptions  setting  forth 
the  facts.  It  is  sufficient  if  the  facts  in  evidence  appear  upon  the  record 
by  the  certificate  of  the  court,  or  otherwise.     Laidlcy  v.  Smith,  825. 

4.  Orders  Granting  New  Trial  and  Revoking  Same  No  Part  of  Record 

ON  Appeal  when.  —  On  an  appeal  from  an  order  denying  a  new  trial, 
a  previous  order  of  the  trial  court  granting  a  new  trial,  and  its  subse*^ 
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qnent  order  vacating  and  setting  aside  that  order,  and  reinstating  the 
motion  for  a  new  trial,  which  are  not  embodied  in  any  bill  of  exceptions, 
but  which  are  filed  as  an  "additional  record,"  upon  the  suggestion  of  a 
diminution  of  the  record,  do  not  properly  form  part  of  the  record  on  ap- 
peal from  the  order  denj'ing  the  new  trial,  and  will  not  be  considered. 
Ingerman  v.  Moore,  138. 

6.  Judgment  will  not  bk  Reversed  as  not  Supported  by  the  Evidence, 

unless  after  rejecting  all  the  parol  evidence  of  the  appellant  which  con- 
flicts with  that  of  his  adversary,  and  giving  full  force  to  the  evidence 
of  the  latter,  the  decision  of  the  court  still  seems  to  be  wrong,  Dktz  v. 
Providence,  Ins.  Co.,  908. 
8.  Rkadino  Law  Reports.  —  It  is  error  for  a  court  to  permit  an  attorney 
to  read,  in  the  presence  of  the  jurors,  reports  of  other  cases  showing 
what  verdicts  had  been  given  by  jurors  under  similar  circumstances. 
Ricketts  V.  Chesapeake  etc.  S'y  Co.,  901. 

7.  Error  without  Injury. — An  irregularity  consisting  in  entering  one 

decree  as  applying  to  several  creditors'  bills,  when  a  separate  decree 
should  have  been  entered  on  each  bill,  is  error  without  injury,  when 
such  bills  were  against  the  same  parties,  involved  the  same  issues,  and 
were  by  consent  heard  together  on  the  same  evidence  without  consolida. 
tion,  and  affords  no  ground  for  reversal.     Beidler  v.  Crane,  349. 

8.  If  Evidence  Apparently  Irrelevant  is  Offered,  and  an  objection 

made  to  its  reception,  it  is  incumbent  on  the  party  offering  it,  if  he  ex- 
pects to  follow  it  up  by  further  evidence  which  may  render  it  relevant, 
to  so  state  to  the  court,  and  to  disclose  the  substance  of  such  evidence. 
Failing  to  do  this,  he  cannot  successfully  insist  that  the  court  erred 
in  not  receiving  the  evidence.     Dietz  v.  Providence  etc.  Ins.  Co.,  908. 

9.  Presumption  as  to  Objections  to  Evidence.  —Where  a  case  is  tried 

by  the  court  without  a  jury,  and  testimony  received,  subject  to  a  de- 
cision as  to  its  competency  on  final  hearing,  and  upon  a  motion  to  strike 
out,  and  no  further  challenge  to  tlie  evidence  is  interposed,  nor  excep- 
tion thereto  reserved,  an  assignment  of  error  based  upon  its  admission 
will  not  be  sustained  on  appeal.  On  the  contrary,  it  will  be  presumed 
that  the  court,  of  its  own  motion,  disregarded  all  improper  evidence, 
and  based  its  finding  and  judgment  upon  competent  evidence  only» 
Travelers  Ins.  Co.  v.  Murray,  267. 

10.  Instructions  of  the  court  on  the  defense  of  an  alibi  should  be  given 
when  there  is  any  evidence  to  support  it,  but  the  omission  to  give  such 
instructions  will  not  cause  a  reversal,  unless  special  instructions  upon 
the  subject  were  asked  and  refused,  or  the  omission  of  the  court  to 
charge  upon  it  was  excepted  to  at  the  time.     Quintana  v.  State,  730. 

11.  Conflicting  Instructions  to  Jury,  Giving  of,  Ground  for  Rever- 
sal. —  The  giving  to  a  jury  of  an  instruction  in  irreconcilable  conflict 
with  another  instruction  previously  given  confuses  the  minds  of  the 
jury,  and  is  a  good  ground  for  reversal.     Bates  v.  Railway  Co.,  665. 

12.  Chabgb  upon  Facts.  —  If  a  judge,  in  response  to  a  request  from  the 
jury  to  define  a  certain  word,  gives  a  definition  thereof,  and  adds: 
"And  it  is  your  duty,  as  jurors,  to  so  find,  whether  the  consequences 
may  be  as  you  would  wish  them  to  be,  or  otherwise,"  —  this  addition 
does  not  convert  the  definition  into  a  charge  upon  the  facts,  nor  is  it 
improper.     Cobh  v.  Covenant  Mut.  Ben.  Asi^n,  619. 

IS.  Ihstbuotion  Which  is  not  Prejudicial  not  Ground  for  Reversal. 
—  An  instruction  to  the  jury  which  could  not  have  injured  the  party 
AJi.  8t.  R«p.,  Vol.  XXV. -60 
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complaining  thereof,  nncler  the  evidence  in  the  case,  is  not  ground  for 
reversal.     Ingerman  v.  Moore,  138. 
14.  REFasAii  TO  Charge  on  Point  not  Involved  in  Evidence  not  Er- 
ror. —  It  is  not  error  for  the  court  to  refuse  to  charge  the  jury  upon  a 
point  not  involved  in  the  evidence.     Boyd  v.  Insurance  Co.,  676, 
See  Bills  of  Review;  Contempt. 

APPORTIONMENT. 
See  Powers,  2. 

ARREST. 

LlABILITT  Ot    OrplOER  lOR    SEIZING    MONET  ON    PERSON   0»    PRISONER.  — 

An  officer,  by  virtue  of  his  authority  to  arrest,  may  also  search  the 
prisoner,  and  seize  and  remove  from  his  person  any  money,  or  any- 
thing  connected  with  the  offense,  or  which,  in  good  faith,  he  has  proba- 
ble cause  to  believe  to  be  connected  therewith,  or  which  may  be  used  as 
evidence  on  the  trial,  without  being  liable  in  damages  for  trespass,  al- 
though it  may  result  that  the  money  or  thing  was  not  in  fact  connected 
with  the  offense,  or  could  not  be  used  as  evidence  at  the  trial.  Ex  parte 
Hum,  23. 

See  Attachment;  Bail,  2. 

ASSAULT. 
Assault  with  Intent  to  Ravish  —  Evidence  of  Character  in  Mitiga- 
tion OF  Damages.  —  In  trespass  to  recover  damages  for  an  assault  with 
intent  to  ravish,  evidence  that  the  plaintiff  was  immodest  and  obscene 
in  conduct  and  language  is  admissible  in  mitigation  of  actual  damages. 
Parker  v.  Coture,  750. 

ASSESSMENTS. 

See  Drains,  2. 

ASSIGNMENT. 

1.  Partial  Assignments  of  Debt  —  Right  to  Refuse  to  Recognize,  is 

Personal.  — The  right  to  refuse  to  recognize  partial  assignments  of 
a  debt  by  a  creditor  is  personal  to  the  debtor,  and  cannot  be  claimed 
by  a  third  party  who  sues  the  creditor  and  joins  the  debtor  by  trustee 
process.     Burditt  v.  Porter,  763. 

2.  Assignment  of  Debt — Notice  to  Selectman  Notice  to  Town.  — Notice 

of  an  assignment  of  a  debt  against  a  town  need  not  be  given  to  a  ma- 
jority of  its  selectmen.  Notice  to  one  of  them  is  notice  to  all,  and  to 
the  town  for  which  they  act.     Burditt  v.  Porter,  763. 

8.  Assignment  of  Debt  —  Acceptance  by  Debtor  —  Trustee  Process.  — 
An  asi*igned  order  upon  a  town  for  the  payment  of  its  debt  need  not  be 
accepted  by  its  selectmen  to  protect  the  fund  from  attachment  under 
trustee  process.     Burditt  v.  Porter,  763. 

See  Bills  and  Notes,  2;  Chattel  Mortgages,  2;  Fraudulbnt  Convbt- 
ANCES,  1-5;  Insurance,  21,  22;  Trade-harks. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Trusts,  7. 

ASSUMPSIT. 
See  Carriers,  2;  Mistakk. 
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ATTACHMENT  —  GARNISHMENT. 

1.  ExKMPTioS^  Statutes  are  Liberally  Construed  in  favor  of  debtors. 

Collier  v.  Murphy,  698. 

2.  Attachment  of  Money  Taken  from  Prisoner.  —  Money  taken  from 

the  person  of  a  prisoner  at  the  time  of  hia  arrest,  by  an  officer  acting  in 
good  faith,  under  the  belief,  or  reasonable  and  probable  ground  for  the 
belief,  that  it  is  connected  with  the  crime  charged,  or  that  it  may  be 
useful  as  evidence  at  the  trial,  is  subject  to  attachment  or  garnishment 
while  in  the  officer's  hands  or  in  court.  If  the  arrest  is  not  made  in 
good  faith,  or  if  the  money  is  not  seized  under  probable  ground  for  the 
belief  mentioned,  it  is  not  subject  to  attachment  or  garnishment;  or  if 
the  levy  is  procured  by  trickery  or  fraud  on  the  part  of  the  attaching 
creditor,  it  is  invalid,  and  such  creditor,  as  well  as  the  officer  making 
the  levy  with  knowledge  of  the  fraud,  is  liable  in  damages.  Ex  parte 
Hum,  23. 

3.  Garnishee  cannot  Contest  Validity  of  Judgment  on  Which  Gar- 

nishment IS  Based.  —  A  garnishee  cannot  contest  for  mere  irregular- 
ity the  validity  of  the  judgment  upon  which  the  garnishment  is  based. 
The  judgment  debtor  alone  can  question  the  validity  of  such  judgment, 
on  the  ground  that  the  summons  in  the  action  in  which  it  was  rendered 
was  served  by  a  special  officer  who  had  been  appointed  to  make  the 
service  without  a  proper  affidavit  having  been  first  made.  Railway  Co. 
V.  Brooks,  673. 

4.  Void  Conditional  Judgment  against  Garnishee  not  Cured  by  Ser- 

VICE  OF  Scire  Facias.  — A  conditional  judgment  rendered  against  a  gar- 
nishee, without  appearance  by,  or  service  of  written  notice  upon,  him,  is 
void,  and  the  subsequent  issuance  and  service  of  a  scire  facias  will  not 
cure  that  defect,  but  the  final  judgment  will  also  be  void,  although  the 
garnishee  failed  to  defend  the  scire  facias.  Railway  Co.  v.  Brooiks,  673. 
See  Assignment,  3. 

ATTORNEYS. 
See  Appeal  and  EIrrob. 

AUCTION.  V 
Sale  of  Land  at  Auction  Induced  by  Misrepresentation  of  Quan- 
tity.—  If,  at  an  auction  sale  of  a  lot  of  land,  one  of  the  auctioneers 
states  that  he  has  assisted  in  measuring  it,  and  that  it  is  of  certain  di- 
mensions, which  he  specifies,  one  who  purchases,  rely  ng  on  such  state- 
ments, is  not  bound  by  liis  bid,  and  may  recover  any  payment  made  by 
him,  though  the  sale  was  made  on  the  premises,  and  they  were  inclosed 
by  visible  fences,  and  the  purchaser  knew  that  the  property  sold  did 
not  extend  beyond  them.     Roberts  v.  French,  611. 

BAIL. 
1.  Bail  for  the  Appearance  of  an  Accused  cannot  avoid  their  liability 
for  his  non-appearance  by  showing  that  it  was  caused  by  his  being  in 
custody  in  another  state,  under  a  conviction  there  had  against  him  for 
the  commission  of  a  felony.    Yarbrouf/h  v.  Commomvealth,  524. 

5.  Court,  Discretion   of.  —  If  a  statute   provides  that  "if,  before  judg- 

ment is  entered  against  the  bail,  the  defendant  be  surrendered  or 
arrested,  the  court  may,  at  its  discretion,  remit  the  whole  or  part  of  th^ 
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mm  specified  in  the  bail  bond,"  the  discretion  of  the  court  in  exacting 
two  thirds  of  the  amount  of  the  bail  will  not  be  controlled  by  the  ap- 
pellate court,  in  the  absence  of  evidence  that  it  was  flagrantly  abused. 
Tarbrough  ▼.  Commonwealth,  524. 

BALLOTS. 

See  Elections. 

BANKS  AND  BANKING. 

1.  Estoppel  by  Laches  —  Overcharge  in  Bank  Account.  —  A  bank  de- 

positor who  keeps  an  open  bank  account  and  deposit-book  is  not  estopped 
to  recover  an  overcharge  in  his  account  by  the  bank  from  long  lapse  of 
time  in  discovering  the  mistake,  when  no  disadvantage  has  resulted  to 
the  bank  from  such  delay.     Ooodell  v.  Brandon  Nat.  Bank,  766. 

2.  Overcharge  in   Bank  Accoujit  —  Waiver  of  Demand  —  Statute  of 

Limitations.  —  An  overcharge  by  a  bank  against  the  account  of  a 
depositor  who  keeps  an  open  account  and  deposit-book  is  payable  on 
demand;  but  such  demand  will  not  be  waived,  nor  will  the  statute  of 
liinitatious  begin  to  run  in  favor  of  the  bank,  until  the  discovery  of  the 
overcharge  by  the  depositor.     Ooodell  v.  Brandon  Nat.  Bank,  766. 

\.  Estoppel.  — A  Savings  Bank  is  not  Estopped  from  Proving  that 
A  Pass-book  Issued  by  It  was  Procured  by  depositing  with  it  as 
genuine  a  forged  check  on  another  bank,  and  obtaining  credit  for  the 
amount  of  such  check,  though  the  holder  of  the  pass-book  has  assigned 
it,  or  given  an  order  on  the  bank  for  the  amount  thereof,  to  an  innocent 
person,  who  paid  value  therefor  in  good  faith.  McCaskill  v.  Connecticut 
Sav.  Bank,  323. 

I.  If  a  Savings  Bank  Issues  a  Pass-book  without  Receiving  Any  Con- 
sideration THEREFOR,  as  whcre  a  forged  check  is  deposited  with  it, 
.  and  the  amount  thereof  credited  on  such  book  to  the  depositor  of  the 
check,  neither  the  latter  nor  his  assignee  in  good  faith  can  recover  of 
the  bank  the  amount  of  such  credit.  McCaskill  v.  Connecticut  Sav. 
Bank,  323. 

A,  Savings  Banks  —  Assent  by  Depositor  to  By-laws.  — A  depositor,  by 
receiving  and  holding  a  deposit-book  as  his  voucher  against  the  bank, 
and  continuing  his  relation  of  depositor  without  signing  such  book,  as 
required  by  the  by-laws  printed  therein,  of  which  he  has  actual  knowl- 
edge, will  be  deemed  to  have  assented  to  them  as  a  part  of  his  contract 
of  deposit.     Oifford  v.  Rntlund  Sav.  Bank,  744. 

6.  Savings  Banks  —  By-law  —  Reasonable  Regulation.  —  A  bank  by-law 
providing  that  the  bank  will  not  be  liable  for  loss  sustained  when  a  de- 
positor has  not  given  notice  that  his  deposit-book  has  been  lost  or  stolen, 
and  the  deposit  is  paid  in  part  or  in  full  on  presentation  of  such  book,  is 
a  reasonable  and  proper  regulation  for  the  protection  of  the  bank,  and 
will  protect  it  except  where  it  fails  to  exercise  reasonable  care  under 
facts  sufficient  to  excite  the  suspicion  of  a  prudent  man  and  put  him  on 
inquiry.     Oifford  v.  Rutland  Sav.  Bank,  744. 

f.  Sayings  Banks  —  By-law  —  Negligence  in  Paying  Deposit  to  Thief. 
—  Under  a  bank  by-law  assented  to  by  the  depositor,  providing  that 
"the  institution  will  not  be  responsible  for  loss  sustained,  when  a  de- 
positor has  not  given  notice  of  his  book  being  lost  or  stolen,  if  such 
book  be  paid  in  whole  or  in  part  on  presentment,"  the  bank  is  not  liable 
for  pacing  the  amount  of  a  deposit  to  one  who  has  stolen  the  depositor's 
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bank-book,  presented  it  to  the  baak,  and  accounted  for  the  manner  in 
which  the  money  was  deposited,  in  a  case  where  the  money  was  de- 
posited by  letter,  and  the  depositor  has  never  been  at  the  bank,  is  not 
known  to  its  officers,  who  have  never  seen  his  signature,  and  har«  no 
notice  of  the  loss  of  the  book.     Oifford  v.  RiUland  Sav.  Bank,  744. 

BENEVOLENT  SOCIETIES. 
See  Insttrancb,  27,  35-54. 

-BILLS  OF   EXCEPTION. 
See  Apfbal  and  Error,  2. 

BILLS  AND  NOTES. 

1.  Neootiabli  instrument.  What  is  not.  —  A  Savings  Bank  Pass-book 
is  not  a  negotiable  instrument,  nor  does  it  become  such  when  accom- 
panied  by  a  written  order  signed  by  the  person  to  whom  it  was  issued, 
directing  the  bank  to  pay  the  amount  credited  to  him  therein  to  another 
person.     MeCasJdll  v.  Connecticut  Sav.  Bank,  323, 

S.  AflSiONMRNT  01"  CoHMBRCiAL  Papbr  —  DEFENSES.  —  When  the  assignee  of 
eommeroial  paper,  secured  by  mortgage,  seeks  relief  in  equity  by  fore- 
closure of  the  mortgage,  the  mortgagor  may  successfully  interpose  any 
defense  which  would  have  been  available  against  the  original  payee  or 
holder  of  the  paper.  This  rule,  however,  has  reference  only  to  equities 
existing  in  the  original  obligor,  and  not  to  latent  equities  against  the 
assignor  residing  in  third  persons.  Mullan-phy  Sav.  Bank  v.  Schott,  401. 
See  Alteration  of  Instruments,  1;  False  Frbtensbs. 

BILLS  OF  REVIEW. 

1.  Conditions  Precedent  to  Relief.  —  A  person  seeking  to  reverse  a 
former  decree  for  error  of  law  appearing  on  its  face  must  have  performed 
it  before  filing  a  bill  of  review;  as,  if  it  be  for  land,  the  possession  must  be 
given  up;  and  if  for  money,  it  must  be  paid;  or  if  there  are  circumstan- 
ces bringing  him  within  the  exceptions  to  the  general  rule,  he  must  show 
them  to  the  court,  and  obtain  an  order  relieving  him  from  performance 
before  filing  the  bill.     Knttner  v.  Haines,  ^70. 

%  Bill  of  Review  is  not  Sufficient  which  only  sets  out  a  synopsis  of 
the  former  bill  or  answer,  but  the  bill,  answer,  replication,  and  decree 
must  be  set  out.  These  constitute  the  record  for  the  inspection  of  the 
court     Kultner  v.  Haines,  370. 

tL  Performance  of  Decree  as  Waiver.  — The  delivery  of  the  possession 
of  a  house  on  leased  premises,  in  obedience  to  a  decree,  will  not  operate 
as  a  waiver  of  homestead  rights,  or  as  a  release  of  errors  of  law,  nor  will 
it  deprive  the  party  of  the  right  to  contest  the  validity  of  the  decree  by 
suing  out  a  bill  of  review.  On  the  other  hand,  obedience  to  the  decree 
is  necessary  before  the  bill  can  be  sued  out.     Kuttner  v.  Haines,  370. 

BONA  FIDE  PURCHASER. 
floe  Baku  aud  Banking;  Executors  and  AsMiMiSTBATOMk 

BONDS. 
See  Lotteries,  1,  2. 
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BRIDGES. 
Se«  Municipal  Cokporations,  11. 

BROKERS. 
RsAL  Estate  Agbkt,  when  Entitled  to  Commissions.  —  Where  a  real 
estate  agent  has  introduced  to  his  principal  an  acceptable  purchaser, 
willing  and  financially  able  to  buy  on  the  terms  named  by  the  principal, 
he  is  entitled  to  his  commission,  even  though,  through  the  fault  of  the 
principal,  the  sale  does  not  actually  take  place,  and  when  the  sale  la 
actually  made  the  agent  is  entitled  to  his  commission,  even  thongh  it 
may  afterwards  transpire  that  such  purchaser  was  unable  to  meet 
deferred  payments  aa  they  became  due.     Wrap  y.  Carpenter^  265. 

BROKERS. 
See  Tboveb. 

BURDEN  OF  PROOF. 
See  Alteration  op  Instruments;  Carriers,  4;  Neoliobnos,  18. 

BY-LAWS. 
See  Banks  and  Banking,  5-7. 

CARRIERS. 

1«  A  Common  Carrier  has  No  Right  to  Make  Unreasonable  Charges 
for  his  services,  and  cannot  lawfully  make  unjust  discrimination  between 
his  customers.     Cook  v.  Chicago  etc.  R'y  Co.,  512. 

I.  Recovery  op  Payments  Made  for  Excessive  Charges.  —  A  shipper 
is  entitled  to  recover  from  a  common  carrier  a  sum  equivalent  to  the 
rebate  which  it  allowed  other  shippers  for  whom  it  performed  the  sam« 
kind  and  extent  of  services,  where  it  had  collected  full  charges  from 
Buch  shipper  without  allowing  him  any  rebate,  and  denied  and  con- 
cealed from  him,  when  making  such  collection,  the  fact  that  it  had 
allowed  any  rebate  to  his  competitors  in  business.  Cook  v.  Chicago  etc. 
R'y  Co.,  512. 

&  Evidence  op  Unjust  Charges.  —  The  fact  that  certain  customers  are 
charged  less  than  others  for  the  same  services  is  evidence  that  the 
amount  charged  the  former  is  unreasonable.  Especially  is  this  true 
when  the  lesser  charges  were  maintained  for  long  periods  of  time,  and 
their  existence  concealed  by  lying  and  deceit.  Cook  v.  Chicago  etc.  R'y 
Co.,  512. 

4b  Connecting  Carriers  —  Liability  op  Last  Carrier  —  Burden  of 
Proof  as  to  Loss.  —  In  an  action  against  the  last  of  a  connecting  line 
of  carriers  to  recover  for  the  loss  of  goods  shipped  on  a  through-bill  of 
lading,  the  presumption  prevails  that  the  contents  of  the  car  delivered 
to  the  last  carrier  were  the  same,  and  the  goods  in  the  same  condition, 
as  when  started  by  the  first  carrier.  The  burden  of  proof,  in  the  first 
instance,  is  consequently  on  the  plaintiff  to  show  that  the  loss  occurred 
while  the  car  was  in  transitu,  and  without  this  proof  he  cannot  recover. 
When  this  proof  is  produced,  the  burden  is  then  on  the  carrier  to  show 
that  the  car  and  its  contents  were  in  the  same  condition  when  received 
by  him  as  they  were  when  started  by  the  first  carrier,  or  when  de- 
livered to  him.     Cooper  v.  Georgia  Pacific  R'y  Co.,  59. 
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6.  Conflict  of  Laws.  —  A  Contract  Made  in  England  for  the  carriage 
of  a  passenger  to  the  United  States,  though  regarded  by  the  laws  of  this 
state  as  against  public  policy  and  void,  will  be  enforced  here,  if  not  il« 
legal  or  immoral.  Hence  one  accepting  a  passenger  ticket  contract  in 
England,  exempting  the  carrier  from  liability  for  loss  resulting  from  its 
negligence,  cannot  recover  in  this  state  for  a  loss  suffered  through  such 
negligence.     Fonseca  v.  Cunard  8.  8,  Co.,  660. 

6.  Passenger  Contract  Ticket.  —  One  who  accepts  a  passenger  contract 
ticket,  consisting  of  two  large  pages,  signed  by  the  carrier,  and  with  a 
blank  space  for  the  signature  of  the  passenger,  and  which  contaios  elab* 
orate  provisions  regarding  the  rights  of  the  passenger  on  the  voyage, 
thereby  assents  to  such  provisions,  and  is  bound  by  them,  whether  h« 
reads  them  or  not.     Fonseca  v.  Cunard  8.  8.  Co.,  660. 

See  Limitations  or  Actions,  6;  Railroad  Companies. 

CERTIORARL 

When  will  Lie.  —  Certiorari  will  lie  to  bring  up  the  true  record  as  it  U 
fact  exists  and  as  already  made  by  the  court  below,  no  matter  what 
the  character  of  the  defect  in  the  transcript  as  certified  on  appeal  in  the 
first  instance.  Certiorari,  however,  will  not  lie  to  cause  a  record  to  be 
made  or  corrected.  That  must  be  done  in  the  court  below.  State  v. 
Tingkr,  830. 

CHATTEL  MORTGAGES. 

1.  Chattel  Mortgage  to  Secure  Purchase-money,  What  b. — A  chat- 
tel mortgage  to  secure  the  repayment  of  money  given  the  mortgagor 
with  which  to  purchase  the  articles  mortgaged  is  a  mortgage  to  secure 
the  purchase-money,  within  the  meaning  of  the  section  of  the  Civil  Code 
of  California  authorizing  the  mortgaging  of  certain  chattels  "  when  mort- 
gaged to  secure  the  purchase-money  of  the  articles  mortgaged."  Blaia- 
dell  V.  McDoicell,  178. 

9L  Fraudulent  Conveyances  —  Assignment  Absolute  in  Form  Intended 
AS  Security.  —  Under  an  assignment  of  a  patent  right  absolute  in  form, 
but  intended  only  as  security  for  present  indebtedness  to  and  future 
advances  to  be  made  by  the  assignor,  he  will  take  as  a  mere  mortgagor, 
and  not  as  an  absolute  owner,  of  the  patent,  as  against  the  creditors  of  the 
insolvent  assignor.     Beidler  v.  Crane,  349t 

CHARACTER. 
Bee  Assault;  Criminal  Law,  3;  Slandbb,  6w 

CHARTER. 
See  Railroad  Companies,  28,  SOL 

CHECKS. 
See  Agency,  4. 

CLERKS. 
See  Insurance,  15,  18. 

COMMISSIONS. 
See  Brokers. 
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COMMUNITY  PROPERTY. 
See  Husband  and  Wue,  2. 

CONFESSIONS. 
8«e  Cbiminal  Law,  1;  Homicidb,  7* 

CONFLICT  OF  LAWS. 
See  Carriers,  5;  Wills,  4. 

CONSIDERATION. 
See  OoNTBAcrs,  I,  2,  10;  Railroad  Compakiss,  Z2. 

CONSTITUTIONS. 
CoNsrrnmoNAL  Provisions  Operate  Prospectivblt  only,  unless  a  con» 
trary  intention  clearly  appears  from  the  worda  employed.     StrickUr  r. 
City  qf  Colorado  Springs,  245. 

See  Statutes. 

CONSTITUTIONAL  LAW. 

See  Constitutions;  Elections,    1;  Legislature;  LorrERiES,  2,  4;  Stat* 

UTES;  Watercourses,  4. 

• 

CONTEMPT. 

What  Reviewed  on  Appeal.  —  An  appeal  from  a  decree  in  equity  will 
not  bring  up  for  review  an  order  discharging  a  rule  to  show  cause  why 
punishment  should  not  be  inflicted  for  disobeying  an  injunction  granted 
in  the  suit.  Such  order  can  be  reviewed  only  by  writ  of  error.  Alderaon 
T.  Commissioners,  840. 

CONTRACTS. 

1.  Promise  is  not  without  Consideration  when  it  is  to  pay  $1,750  for 
3,500  shares  of  the  capital  stock  of  a  mining  corporation,  though  the 
only  property  of  the  corporation  is  a  mining  claim  in  Arizona,  prose- 
cuted to  the  extent  of  driving  a  tunnel  for  a  short  distance  and  sinking 
a  shaft  about  twenty  feet,  and  in  which  shaft  a  small  vein  of  silver  ore 
has  been  found,  but  not  in  quantities  sufficient  to  justify  milling  the 
same;  nor  is  the  consideration  of  the  promise  so  inadequate  as  to  con> 
stitute  a  badge  of  fraud.     Coles  v,  Kennedy,  503. 

%  Consideration  —  SusTiciency  of.  —  A  promise,  if  the  promisee  will  not 
chew  nor  smoke  tobacco  during  the  life  of  the  promisor,  to  pay  him 
a  certain  sum  at  the  death  of  the  latter,  is  based  upon  a  sufficient  con- 
sideration, and  may  be  enforced  against  his  estate.  Talhott  V.  Stem- 
mons,  531. 

S.  Contract  Partly  Performed  the  Future  Performance  of  Which 
Becomes  Impossible.  — If  one  contracts  to  furnish  labor  and  material, 
and  construct  a  chattel  or  build  a  house  on  the  laud  of  another,  he  will 
not  ordinarily  be  excused  from  the  performance  of  his  contract  by  the 
destruction  of  the  chattel  or  building,  without  his  fault,  before  the  time 
fixed  for  the  delivery  of  it.  On  the  other  hand,  when  work  is  to  be 
done  under  a  contract  on  a  chattel  or  building,  which  is  not  wholly  the 
property  of  the  contractor,  or  for  which  he  is  not  solely  accountable,  as 
where  repairs  are  to  be  made  on  the  property  of  another,  the  agreement 
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of  both  parties  is  upon  an  implied  condition  that  the  chattel  or  building 
shall  continue  in  existence,  and  the  destruction  of  it,  without  the  fault 
of  either  of  the  parties,  will  excuse  performance  of  the  contract,  and 
leave  no  right  to  recover  damages  in  favor  of  either  against  the  other 
for  its  non-performance.  Butterjield  v.  Byron,  654. 
4.    CONTBACT    TO  PERFORM    A  PORTION    OF    A  WORK    AND  TO    FURNISH    A 

Portion  ov  thk  Materials  required  in  the  erection  of  a  building  ig, 
upon  the  destruction  of  the  building,  after  its  partial  completion,  ter- 
minated, so  that  the  contractor  is  under  no  obligation  to  perform  the 
like  work  or  furnish  the  lil^e  materials,  should  the  person  with  whom 
he  contracted  conclude  to  re-erect  the  destroyed  building.  No  damages 
can  be  recovered  of  the  contractor  for  not  completing  the  building,  but 
he  is  entitled  to  recover  for  what  he  had  done  and  furnished  up  to  the 
time  it  was  destroyed.  Butterjield  v.  Byron,  654. 
6.  Failure  to  Read. — One  who  accepts  a  contract  and  avails  himself  of 
its  provisions  is  bound  by  the  stipulations  and  conditions  expressed  ia 
it,  whether  he  reads  them  or  not.     Fonseca  v.  Cunard  S.  S.  Co.,  660. 

6.  Who  mat  Sue  thereon. — A  Party  for  whose  Benefit  a  contract 

is  evidently  made  may  sue  thereon  in  his  own  name,  though  the  engage- 
ment is  not  directly  to  or  with  him.  Paducah  Lumber  Co.  v.  Paducah 
Water  etc.  Co.,  536. 

7.  Party    Releasing    Another    from    Obligations    of    his    Contract 

most  Bear  Damage  Suffered  through  his  Own  Act.  —  If  a  vendor 
of  land  releases  a  purchaser  from  the  obligations  of  his  contract,  or  does 
not  desire  to  enforce  the  same,  the  damage  which  he  may  thereby  sus- 
tain through  his  own  voluntary  act  cannot  be  visited  upon  another, 
who  is  alleged  to  have  induced  such  purchaser  to  violate  his  contract, 
but  must  be  borne  by  himself.     Burkett  v.  Griffith,  151. 

8.  Action  against  Party  for  Inducing  Another  to  Violate  his  Law- 

ful Contract  not  Maintainable  when.  —  If  a  plaintiff  has  sustained 
any  damage  in  consequence  of  tlie  refusal  of  persons  to  perform  their 
lawful  contracts  with  him,  it  is  damage  whicli  may  be  compensated  in 
actions  brought  by  him  against  those  persons,  and  the  law  supposes 
that  in  such  actions  the  plaintiff  will  receive  a  full  indemnity,  and  he 
hjiS  no  right  of  action  against  a  defendant  whose  words,  however  false 
and  malicious,  have  induced  the  other  contracting  party  to  violate  such 
agreement.      Burkett  v.  Griffith,  151. 

9.  Contract  Void  as  against   Public  Policy. — A  contract  by  which  a 

party  agrees  to  give  to  another  the  exclusive  sale  of  grain-bags  or  bur- 
laps, up  to  a  certain  specified  number,  to  be  under  the  former's  control 
or  a  specified  period,  and  agrees  to  accept  for  them  the  average  price 
received  by  such  other  party  for  all  grain-bags  or  burlaps  sold  by  him, 
said  first  party  agreeing  to  sell  them  for  a  specified  commission,  and 
binding  himself  to  sell  a  specified  number  of  them,  is  not  on  its  face 
void  as  being  in  restraint  of  trade  or  against  public  policy.  But  if  it  be 
shown  that  such  contract  forms  part  of  a  scheme  to  establish  a  monopoly 
in  grain-bags  or  burlaps,  to  the  prejudice  of  the  people  of  the  state,  the 
contract  will  be  held  void,  as  opposed  to  public  policy.  Pacific  Factor 
Co.  V.  Adler,  102. 

10.  Statute  of  Frauds  —  Promise  to  Pat  the  Debt  of  Another.  —  A 
promise  by  the  owner  of  a  building  in  process  of  construction,  that  he 
will  see  a  subcontractor  paid  for  his  work  if  tlie  original  contractor  does 
not  pay  him,  is  a  promise  to  pay  the  debt  of  another,  and  within  the 
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statute  of  frands,  though  the  subcontractor  is  entitled  to  file  a  lien 
against  the  building,  and  the  consideration  of  the  promise  is  forbearance 
to  file  such  lien.     Warner  v.  Willoughby,  343. 

11.  Statute  of  Frauds  —  Promise  or  Executor  ok  Administrator.  — 
That  portion  of  the  statute  of  frauds  of  Connecticut  declaring  that  no 
civil  action  shall  be  maintained  upon  any  agreement  whereby  to  charge 
any  executor  or  administrator  upon  a  special  promise  to  answer  charges 
out  of  his  own  estate,  unless  such  agreement,  or  some  memorandum 
thereof,  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith 
or  his  agent,  refers  to  promises  made  by  an  executor  or  administrator 
to  answer  out  of  his  own  estate  for  some  liability  existing  against  the 
decedent  in  his  lifetime.     Dillaby  v.  Wilcox,  299. 

12.  Statute  of  Frauds  —  Promise  to  Answer  for  the  Debt  of  An- 
other. —  If  a  person,  not  before  liable,  agrees  to  pay  the  debt  of  a 
third  person,  and  as  a  part  of  the  arrangement  the  original  debtor  ia 
discharged  from  his  indebtedness,  the  agreement  is  not  within  the  stat- 
ute of  frauds.  It  is  otherwise  if  the  original  debtor  continues  liable 
Dillahy  v.  Wilcox,  299. 

13.  Statute  of  Frauds.  —  A  Promise  by  an  Administrator  to  Pat 
Certain  Taxes  if  the  tax  collector  would  forbear  to  levy  upon  chattels 
on  which  the  estate  represented  by  the  administrator  had  a  mortgage, 
but  upon  which  the  taxes  were  not  a  lien,  is  a  promise  to  answer  for  the 
debt  of  another,  and  therefore  within  the  statute  of  frauds.  Dillaby  v. 
Wilcox,  299. 

14.  Statute  of  Frauds.  —  If  the  Person  Undertaking  to  Pat  thb 
Debt  of  Another  Receives  Property  or  Funds  of  the  debtor  for 
the  purpose,  his  promise  is,  in  no  proper  sense,  an  undertaking  to  an- 
swer for  the  debt  of  another,  but  an  undertaking  to  apply  the  property 
or  funds  to  such  payment.     Dillahy  v.  Wilcox,  299, 

16.  Statute  of  Frauds  S  .tisfied  by  Contract  That  can  be  Extracted 
FROM  Correspondev  ,/E.  — If  a  contract  which  comes  within  the  statute 
of  frauds  can  be  e/.tracted  from  correspondence  between  the  parties 
upon  the  subject  *ii  the  contract,  the  statute  is  satisfied.  Austin  v. 
Davis,  456. 

See  Carriers,  5;  Ijrporations;  Damages,  2-5;  Municipal  Corpora* 
TiONi,  14;  Parent  and  Child;  Pleading,  4. 

CONTRACTS  OF  SALE. 
See  Vendor  and  Purchaser. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligencb. 

CONVERSION. 
See  Co-tenancy,  2;  Trovbb. 

CORPORATIONS. 
ti  PowxR  OF  President  to  Bind  Corporation.  — The  president  of  the 
board  of  trustees  of  a  corporation,  in  the  absence  of  express  or  implied 
oower,  has  no  more  authority  to  bind  the  corporation  than  any  other 
Individual  trustee.     Lyndon  Mill  Co.  v.  Lyndon  etc.  Inst.,  783. 
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S.  PowBK  o»  President  —  Pkesumption. — It  will  not  be  presumed, 
that  by  virtae  of  his  office  as  president  of  the  trustees  of  a  corporation. 
such  president  has  power  to  bind  the  corporation.  Lyndon  Mill  Co.  v. 
Lyndon  etc  Inst.,  783. 

8.  Ratification  of  Unauthorized  Contract.  —  Officers  of  a  corporation 
without  authority  to  bind  the  corporation  by  their  acts  have  no  power 
to  ratify  an  unauthorized  contract  by  their  failure  to  repudiate  a  claim 
arising  out  of  such  contract,  when  presented  against  the  corporation. 
Lyndon  Mill  Co.  v.  Lyndon  etc  Inst,  783. 

4.  Notice  to  Agent  as  Notice  to  Corporation.  —  Where  two  corpora* 
tions  have  dealings  through  the  intervention  of  a  mutual  agent,  the 
question  of  whether  or  not  either  corporation  is  to  be  charged  with  notice 
of  what  is  known  to  such  agent  by  virtue  of  hia  relation  to  the  other 
depends  upon  the  circumstances  of  the  case.  Lyndon  MM  Co.  v.  Lyn' 
don  etc.  Inst.,  783. 

B,  Implied  Promise  to  Pat  for  Goods  Received.  —  Where  the  president 
of  the  board  of  trustees  of  a  corporation  without  authority  to  bind  it 
orders  goods  for  its  use,  under  an  agreement  with  his  co-trustees  that 
he  is  to  furnish  such  goods  gratuitously,  the  fact  that  the  corporation 
receives  and  uses  them  will  not  raise  an  implied  promise  to  pay,  or 
make  it  liable  for  their  price;  nor  will  the  fact  that  such  president  is 
an  officer  in  the  corporation  furnishing  the  goods,  with  knowledge  that 
Buch  goods  are  charged  to  the  other  corporation,  make  it  liable  for 
their  price.  The  knowledge  of  such  trustee,  in  such  case,  is  not  imput- 
able to  the  corporation  sought  to  be  charged.  Lyndon  Mill  Co.  v.  Lyn- 
don  etc.  Inst.,  783. 

8.  Power  of  Officer  to  Deal  with,  —  A  director  or  officer  of  a  solvent 
corporation  is  a  trustee  and  agent  of  it  and  of  its  stockholders  only  and 
BO  far  as  its  creditors  are  concerned.  He  may  deal  with  it,  loan  it 
money,  and  take  security  therefor,  in  like  manner  as  a  stranger.  In 
such  case  the  subsequent  insolvency  of  the  corporation  will  not  affect 
such  officer's  right  to  recover  his  loan  or  enforce  his  security.  Mullan- 
phy  Sav.  Bank  v.  Schott,  401 . 

7.  Rights  of  Director  as  Prior  Mortgagee.  —  A  director,  who  is  a 

prior  mortgagee  of  the  corporation,  by  voting  for  the  issue  of  bonds  to 
pay  the  corporate  debts  and  to  secure  the  same  by  mortgage  on  the  same 
property,  and  who  is  willing  to  accept  payment  of  his  debt  before  its 
maturity,  does  not  thereby  waive  his  priority  of  lien,  nor  will  the  fact 
that  he  accepts  such  bonds  to  sell,  and  failing  to  negotiate  a  sale  of  them 
returns  them  to  the  corporation,  constitute  a  satisfaction  or  release  of 
his  prior  mortgage  lien,  in  the  absence  of  an  agreement  b)'  him  to  accept 
Buch  bonds  in  payment  of  his  debt.  Mullanphy  Sav.  Bank  v.  Schott, 
401. 

8.  Mortgage  by  —  Evidence  of  Authority. — Where  bonds,  and  a  deed 

of  trust  to  secure  their  payment,  are  issued,  executed  by  the  president 
and  secretary  of  a  corporation,  under  its  seal,  this  is  prima  facie  evi- 
dence that  they  were  executed  by  authority  of  the  corporation.  Mul- 
lanphy Sav.  Bank  v.  Schott,  401. 

9.  Estoppel  against  Corporation  to  Deny  its  LiABiLiry,  by  reason  of 

its  failure  to  disaffirm  an  unauthorized  contract  made  with  it,  does  not 
arise  until  it  has  knowledge  that  such  contract  has  been  made,  or  the 
party  claiming  the  estoppel  has  been  damaged  by  its  authorized  act.. 
Lyndon  Mill  Co.  v.  Lyndon  etc.  Inst.,  783. 
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10.  Evidence  or  Unauthorized  Contract.  —  In  an  action  against  a  cor- 
poratioa  to  recover  for  goods  claimed  by  it  to  have  been  furnished 
under  an  unauthorized  contract,  evidence  of  an  agreement  between  tho 
president  of  the  board  of  trustees  of  such  corporation  and  his  co-trus- 
tees, that  he  was  to  furnish  the  goods  gratuitously,  is  admissible  to  show 
his  want  of  authority  to  bind  the  corporation  for  their  price.  Lyndon 
Mill  Co.  V.  Lyndon  etc.  Inst.,  783. 

11.  Negligence  and  Tort,  Liability  for.  —  A  private  corporation  is  bound 
to  respond  in  damages  for  its  negligence  or  tort.  Elmore  v.  Drainage 
Commissioners,  363. 

12.  Declarations  of  Officer  as  Evidence. — Representations  made  by 
the  president  of  a  corporation  while  negotiating  the  sale  of  corporate 
bonds,  that  the  mortgage  securing  them  was  the  first  lien  on  the  corpo- 
rate property,  though  made  within  the  scope  of  his  authority,  are  not 
admissible  against  a  stockholder,  not  present  when  they  were  maJe,  to 
afifect  his  interest  as  mortgagee  of  the  corporation  under  a  prior  mort- 
gage, nor  are  such  representations  admissible  against  the  assignee  of  such 
mortgagee.     Mullanphy  Sav.  Bank  v.  Schott,  401. 

13.  Secondary  Evidence  of  Resolutions.  —  Where  resolutions  of  a  pri- 
vate corporation  sought  to  be  introduced  in  evidence  are  shown  to  have 
been  in  particular  hands,  or  if  it  is  the  natural  presumption  that  they 
are  in  certain  hands,  the  person  into  whose  hands  they  have  been  traced 
must  be  produced,  or  it  must  be  proved  by  legal  evidence  that  they  are 
not  where  they  are  presumed  to  be,  before  secondary  evidence  of  their 
contents  is  admissible.     Mullanphy  Sav.  Bank  v.  Schott,  401. 

14.  Resolutions  of  Private  Corporations  are  not  entitled  to  be  recorded 
in  the  office  of  the  recorder  of  deeds.  Mullmphy  Sav.  Bank  v.  Schott, 
401. 

15.  Liability  op  Subscribers  for  Stock  Paid  for  in  Property.  — Under 
the  constitution  and  statutes  of  Alabama,  where  corporate  stock  sub- 
scriptions are  made  payable  in  property,  it  must  be  taken  at  a  reason- 
able money  value,  and  although  a  margin  will  be  allowed  for  honest 
differences  of  opinion  as  to  such  value,  deliberate  and  intentional  over- 
valuation is  not  permissible;  and  when  such  overvaluation  is  grossly 
excessive  and  intentionally  made,  though  without  actual  fraud,  it  is 
invalid  as  to  corporation  creditors,  who  may  proceed  against  the  stock- 
holders individually  as  for  unpaid  stock  subscriptions.  Elyton  Land  Co. 
V.  Birmingham  Warehouse  etc.  Co.,  65. 

18.  Unpaid  Stock  Subscriptions  —  Liability  to  Creditors.  —  Any  ar- 
rangement between  stockholders  and  the  corporation  to  issue  stock  as 
fully  paid  for,  though  only  partly  paid  for  in  fact,  either  in  money  or 
property,  and  bj'  which  the  corporation  does  not  get  the  benefit  of  the 
full  price  of  the  stock  in  good  faith,  may  be  valid  and  binding  between 
the  corporation  and  the  stockholders;  but  it  is  invalid  as  to  the  credi- 
tors of  the  former,  and  may  be  set  aside  at  their  instance,  and  full  pay- 
ment on  the  stock  enforced  for  the  satisfaction  of  the  corporate  debts. 
Elyton  Land  Co.  v.  Birmingham  Warehouse  etc.  Co.,  65. 

17.  Liability  of  Subscribers  —  Rights  of  Creditors.  —  Where  parties 
organize  a  corporation  with  a  capital  stock  of  two  hundred  and  fifty 
thousand  dollars,  and  subscribe  for  the  whole  stock,  giving  in  payment 
therefor,  without  actual  fraud,  a  bond  for  title  to  land  costing  them  five 
thousand  dollars,  the  actual  value  of  the  land  being  fifty  thousand  dol- 
lars, for  the  payment  of  the  remainder  of  the  purchase  price  of  which 
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the  corporation  g!«aB  its  notes,  the  stockholders  are  liable  to  the  creditors 
of  the  corporation  to  the  extent  of  the  difference  between  the  actual 
value  of  the  property  and  the  amount  of  their  subscriptions,  under  con- 
stitutional provision  prohibiting  the  issne  of  stock  except  for  money  or 
property  actually  received,  and  a  statutory  requirement  that  all  stock 
subscriptions  shall  b«  paid  in  money  or  labor,  or  property  at  its  money 
value.    Elyton  Land  Co.  ▼.  Birmingham  Warehouse  etc.  Co.,  65. 

18.  Capital  Stock  —  Right  oy  ORKDiroRS.  —  The  capital  stock  of  a  cor« 
poration  constitutes  the  basis  of  its  credit,  and  persons  dealing  with 
the  corporation  have  a  right  to  assume  that  the  stock  has  been  actually 
paid  in,  or  that  it  may  be  reached  for  corporate  debts.  Elyton  Land  Co. 
T.  Bh-mingham  Warehouse  etc.  Co.,  65. 

19.  Misrepresentation  to  Ikducb  Purchase  ow  Stock.  —  Agreement  t* 
purchase  stock  in  a  mining  corporation,  induced  by  representing  that 
one  who  was  known  as  a  successful  business  man  of  large  experience  and 
capacity  had  subscribed  and  paid  for  five  thousand  shares  of  such  stock, 
when  in  fact  he  had  a  secret  contract  exonerating  him  from  making  any 
payment  therefor,  is  obtained  by  fraud,  and  will  be  canceled  by  a  court- 
of  equity.     Coles  v.  Kennedy,  503. 

20.  Corporation  Liable  fur  Illegal  Tkamsfsr  op  Shares  oh  its  Stock 
WHEN.  —  Where  an  administratrix  sells  shares  of  stock  belonging  to  her 
intestate  without  complying  with  the  order  of  sale,  the  corporation 
whose  shares  of  stock  are  thus  sold  will  be  liable  to  the  estate  of  snch 
intestate  for  any  loss  occasioned  to  it  by  reason  of  such  corporation  hav» 
ing  transferred  such  shares  on  its  books  to  the  purchaser  without  ascer- 
taining that  the  administratrix  had  complied  with  the  requirements  of 
the  order  of  sale,  ihe  corporation  having  had  notice  that  the  stock 
belonged  to  the  estate  of  the  intestate,  and  that  an  order  of  sale  had 
been  made.  Before  such  corporation  could  lawfully  cancel  the  stock 
held  by  the  intestate's  estate,  it  was  bound  to  know,  not  only  that  an 
order  of  sale  had  been  entered  by  the  court,  but  that  a  sale  had  also 
been  made  pursuant  to  the  terms  of  that  order.  Citizens'  etc.  R'y  Co.  T. 
Bobbins,  445. 

21.  The  Contract  or  a  Foreign  Corporation  Which  has  not  Complied 
WITH  THE  Statute  of  this  state,  authorizing  it  to  do  business  here,  ia 
nevertheless  valid,  and  may  be  enforced  »by  it,  if  the  statute,  after 
declaring  what  non-resident  corporations  should  do  before  transacting 
business  in  the  state,  makes  the  doing  of  business  without  complying 
with  the  law  a  misdemeanor  punishable  by  fine,  Toledo  T.  <fe  L.  Co.  T. 
Thomas,  925. 

See  Banks  and  Banking;  Covenants,  3,  4;  Drains;  Municipal  Oobpo- 

rations;   KEOBIVERa  ^ 

COSTS. 

See  Court* 

CO-TEN  ANCT. 

L  Co-tenants,  Presumption  as  to  Interests  or.  —  If  property  Is  shown  to 
belong  to  two  or  more  persons  as  co-tenants,  their  respective  interests 
will  be  presumed  to  be  equal.     Burton  v-  Kennedy,  769. 

2.  Wrongful  Sale  or  Chattels  or  a  Co-tenant,  and  hh  Right  to  aw 
Accounting  therefor.  — If  chattels  belonging  to  a  mother  and  chil- 
dren a«  tenants  in  common  are  sold  by  hm  second  husband,  who  is  also 
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guardian  of  the  chllclren,  and  the  proceeds  are  hy  him  converted  to  his 
own  use,  such  sale  is  a  conversion,  but  the  children  may  waive  the  tort 
and  maintain  an  action  against  the  guardian  for  an  accounting.  LafaU- 
lade  v.  Orena,  219. 

See  Executions,  2,  9;  Partition. 

COUNTERCLAIM. 
See  Insckance,  19;  Set  off. 

COURTS. 
RuLB  o»  CouBT  requiring  copies  of  all  pleadings  to  be  filed  for  the  use  of 
the  adverse  party,  and  allowing  certain  specified  sums  as  costs  therefor, 
Is  valid.     Cook  v.  Chicago  etc.  R'y  Co.,  512. 

See  Limitations  of  Actions,  7* 

COVENANTS. 

1.  Covenant  of  Seisin  in  Deed,  when  Broken.  —  A  covenant  of  seisin  in 

a  deed  of  land  is  broken  as  soon  as  made,  where  the  vendor,  at  the  time 
of  the  conveyance,  had  no  other  title  to  the  land  than  that  acquired  by 
him  through  the  deed  of  an  infant,  made  for  a  merely  nominal  consid- 
eration.    lioUnson  v.  Coulter,  708. 

2.  Covenant  of  Seisin,  Grantee  may  Treat  as  Wholly  Broken  when. 

—  Where  a  deed  with  covenant  of  seisin  purports  to  convey  the  entire 
estate,  and  the  title  fails  as  to  an  undivided  interest  therein,  the  grantee 
may  elect  to  treat  this  as  an  entire  failure  of  title,  and  is  entitled  to  re- 
cover the  full  value  of  the  property.     Robinson  v.  Coulter,  708. 

3.  Corporation  —  Mortgage  —  Effect   of   Covenants    Arising    from 

Words  "Grant,  Bargain,  and  Sell." — The  covenants  arising  from  the 
words  ' '  grant,  bargain,  and  sell, "  in  a  mortgage  given  by  a  corporation  to 
secure  its  issue  of  bonds,  are  not  fraudulent  representations  as  to  exist- 
ing encumbrances,  as  agaiusb  a  prior  mortgagee  and  director  of  the  corpo- 
ration who  does  not  sign  the  mortgage  containing  such  covenants.  Mul- 
lanpky  Sav.  Bank  v.  Schott,  401. 
4>  Corporations  —  Mortgage  —  Covenants  Implied  in  Words  "  Grant, 
Bargain,  and  Sell."  —  The  words  "  grant,  bargain,  and  sell,"  in  a  cor- 
porate mortgage  securing  its  issue  of  bonds,  constitute  a  warranty  that 
the  land  conveyed  and  mortgaged  is  free  of  all  encumbrances,  and  also 
a  warranty  by  the  corporation  to  the  purchasers  of  the  bonds  that  there 
is  no  other  mortgage  made  by  it  on  the  property;  but  such  covenants 
bii*d  the  corporation  alone,  and  are  not  binding  upon  its  individu^ 
directors  and  stockholders.     Muilanphy  Sav,  Bank  v.  Schott,  401. 

CREDITORS'  SUITS. 

1.  Creditor's  Bill  to  Reach  Patents.  — The  right  acquired  by  a  patentee 
upon  the  issuing  of  a  patent  is  property  subject  to  the  claims  of  cred- 
itors, and  may  be  reached  by  proper  proceedings  in  equity  and  applied 
to  the  payment  of  his  debts.      Vail  v.  Hammond,  330. 

S.  Creditor's  Bill  Co  vipklling  Transfer  of  Patent.  —  A  court  of  equity 
may,  at  the  instance  of  a  creditor  of  a  patentee,  require  him  to  transfer 
his  patent  to  a  receiver  to  be  by  the  latter  applied  to  the  payment  of 
debts.      Vail  v.  Hammond,  330. 
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S.  Patent,  Discretion  of  Court  to  Order  Sale  op.  —  Wlicre  a  court 
of  equity,  upon  a  creditor's  bill,  finds  that  certain  patents  and  other 
property  were,  by  agreement  of  the  parties,  to  be  sold,  and  after 
paying  plaintifif  his  advances,  that  the  net  proceeds  were  to  be  divided 
between  plaintiff  and  defendant,  it  may  require  the  defendant  to  trans- 
fer the  patents  to  a  receiver  and  direct  the  latter  to  sell  them,  and  may, 
without  committing  reversible  error,  refuse  the  request  of  the  defend- 
ant, that  in  case  he  should,  within  a  reasonable  time,  pay  all  sums 
found  due  plaintifif,  and  all  costs  and  expenses,  then  that  the  receiver 
should  not  sell  the  patents,  and  should  convey  one  half  thereof  to  de- 
fendant and  the  other  to  the  plaintifif.      Vail  v.  Hammond,  330. 

4.  Where  the  Same  Court  Administers  Both  Law  and  Equity,  and 
may  grant  both  legal  and  equitable  remedies  in  the  same  action,  a  cred- 
itor may,  upon  the  same  complaint,  recover  judgment  for  his  debt,  and 
also  the  necessary  equitable  aid  to  obtain  payment  out  of  any  property 
of  the  debtor  which  a  law  court  could  not  reach.  Vail  v.  Hammond, 
330. 

CRIMINAL  LAW. 

1.  Confessions  Made  under  Such  Circumstances  that  They  are  not 

Admissible  against  defendant  as  original  evidence  may  nevertheless  b« 
proved  for  the  purpose  of  impeaching  the  evidence  given  by  him  when 
he  has  voluntarily  ofifered  himself  as  a  witness,  and  testified  in  his  own 
favor.     Quintana  v.  State,  730. 

2.  Defendant  as  a  Witness. — If  the  accused  voluntarily  testifies  in  his 

own  behalf,  he  occupies  the  same  position  as  any  other  witness,  is  lia- 
ble to  be  cross-examined  as  to  any  matters  pertinent  to  the  issue,  may 
be  contradicted  and  impeached  as  any  other  witness,  and  is  to  be  sub. 
jected  to  the  same  tests.  He  may,  therefore,  be  impeached  by  proof 
that  while  in  jail  he  made  statements  in  conflict  with  his  evidence  as 
given  at  his  trial.     Quintana  v.  State,  730. 

3.  Evidence  of  the  General  Character  of  the  Defendant  is  admissible 

in  his  favor,  in  all  criminal  cases  in  which  intent  is  necessary  to  consti- 
tute the  ofifense  with  which  he  is  charged.     Linrecum  v.  State,  727. 

4.  Night-walkino.  — A  Woman  Who  Strolls   the  Streets  at  Night 

for  the  unlawful  purpose  of  picking  up  men  for  lewd  intercourse,  though 
without  expectation  of  gain,  is  guilty  of  night-walking.  Stokes  v. 
State,  22. 
See  Abortion;  Bail;  False  Pretenses;  Forgery;  Homicide;  Judgment, 
8;  Larceny;  LorrERiEs;  Master  and  Servant,  6,  7;  New  Trial; 
Nuisance,  11;  Perjury;  Rape;  Receiving  Stolen  Goods;  Seduo 
tion;  Witnesses,  2. 

DAMAGES. 

1.  Damages  Recoverable  for  an  Injury  are  not  Limited  by  the  Faut 

that  the  Person  Injured  has  Received  Some  Compensation  for 
the  injury  from  another  than  the  one  liable  in  damages,  wholly  inde- 
pendent of  any  act  of  procurement  of  the  latter,  nor  is  it  material  that 
the  latter  was  not  guilty  of  any  wrong  or  negligence,  if  the  law  has 
made  him  liable  for  the  injury,  in  their  absence.  Began  v.  New  York 
etc.  B.  B.  Co.,  306. 

2.  Contract  with  Municipal  Corporation  to   Furnish  Water  for  its 

use  and  the  use  of  its  inhabitants  does  not  imply  that  there  shall  be  no 
damages  for  a  failure  to  comply  therewith,  from  the  fact  that  it  contain* 
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a  claiTse  sTiowing  that  the  party  agreeing  to  furnish  the  water  may  shut 
it  off  temporarily,  for  the  purpose  of  making  repairs,  without  being 
liable  for  damages,  if  he  gives  previous  notice  of  his  intention  to  so  shut 
it  ofif,  ami  such  repairs  are  made  with  diligence,  and  that  if  it  is  shut  off 
more  than  five  days,  the  rents  for  hydrants  shall  cease  during  the 
suspension,  and  that  if  he  fails  to  furnish  an  adequate  supply  for  five 
months,  then  the  contract  ia  to  be  void.  Paducah  Lumber  Co.  v.  PadU' 
call  Water  etc.  Co.,  536. 

8.  Where  a  Party  Undertakes  to  Furnish  Water  in  Such  Modb 
AND  Quantity  that  it  may  be  used  to  extinguish  fires  in  the  city  in 
which  it  is  to  be  supplied,  damages  sustained  by  the  destruction  of 
buildings  by  the  failure  to  so  furnish  such  water  is  a  natural  and  proxi- 
mate consequence  of  such  breach  of  the  undertaking.  Paducah  Lumber 
Co.  V.  Paducah  Water  etc  Co.,  636. 

4.  Damages  for  Bkeach  of  a  Contract  should  be  Such  as  may  fairly 
and  reasonably  be  considered  as  arising  naturally,  —  that  is,  according 
to  the  usual  course  of  things  from  such  breach,  —  or  such  as  may  rea- 
sonably be  supposed  to  have  been  in  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  probable  result  of  its  breach.  Pa- 
ducah  Lumber  Co.  v.  Paducah  Water  etc.  Co.,  536. 

6.  Liquidated  Damages  for  Breach  of  Contract  cannot  be  Fixed  by 

Parties  when.  —  A  clause  in  a  contract  providing  that  one  of  the  par- 
ties thereto  shall  pay  to  the  other  three  cents  for  every  grain-bag  which 
he  refused  or  neglected  to  deliver  on  deniand  is  void  under  sections  1670 
and  1671  of  the  Civil  Code  of  California;  and  the  fact  that  it  was  under- 
stood and  agreed  between  the  parties,  at  the  time  of  making  the  contract, 
that  it  would  be  impracticable  and  ?j:treinely  difficult  to  fix  the  actual 
damages,  owing  to  the  nature  of  the  case,  will  not  preclude  the  court  from 
determining  whether  or  not  it  would  be  impracticable  and  extremely 
diflScult  to  fix  the  actual  damages.  Whether  or  not  a  contract  is  such 
that  from  the  nature  of  the  case  it  would  be  impracticable  or  extremely 
difficult  to  fix  the  actual  damage  sustained  by  a  breach  thereof,  is  a 
question  of  fact,  which  is  to  be  determined  by  the  court  in  each  particu- 
lar case,  and  not  by  the  arbitrary  agreement  of  the  parties.  Pacific  Fac- 
tor Go.  V.  Adler,  102. 
t.  Exemplary  Damages  Allowable  when  Malice  and  Oppression 
Weigh  in  Controversy.  — Exemplary  damages  may  be  assessed  when 
malice  and  oppression  weigh  in  the  controversy,  and  the  ofi^ense  is  not 
punishal)le  by  the  criminal  law.     Louisville  etc.  R'y  Co.  v.  Wolfe,  436. 

7.  Interest,  when  Allowable  in  Estimating.  —  When  one  is  liable  for 

the  destruction  of  property  having  a  market  value  easily  susceptible  of 
proof,  the  damages  recoverable  by  him  are  to  be  ascertained  by  adding 
to  the  market  value  of  the  property  at  the  time  of  its  destruction  inter- 
est on  the  amount  of  such  value  to  the  date  of  judgment.  Regan  v.  New 
York  etc.  R.  R.  Co.,  306. 
Sea  Assault;  Attachment,  2;  Co.stracts,  4;  Drains^  3;  Nuisanob,  9,  10; 
Replevin,  7;  Slander,  4. 

DEBTOR  AND  CREDITOR. 
1.  Payment  —  Waiver  of  Demand.  — When  a  debtor  holds  a  specific  sum^ 
under  an  honest  mistake,  his  neglect  or  refusal  to  pay,  to  constitute  a 
waiver  of  demand,  must  occur  after  his  attention  has  been  called  to  the 
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mistake,  and  after  he  has  had  reasonable  time  and  opportunity  to  in- 
vestigate the  circumstances.  Goodell  v.  Brandon  Nat.  Bank,  766. 
2.  Subrogation.  —  When  one  person  discharges  an  obligation  which  pri- 
marily rests  upon  another,  he  should  be  subrogated  to  the  place  of  the 
injured  party  or  the  creditor  in  respect  to  the  party  who  is  primarily 
liable,  nor  will  the  fact  that  the  latter  has  not  been  guilty  of  any  negli- 
gence or  wrong-doing  enable  him  to  escape  the  demands  of  the  party 
insisting  upon  the  right  to  subrogation.  Regan  v.  New  York  etc  R,  R. 
Co.,  306. 

See  AssioMMBNT;  Corporations,  17,  18;  Cbeditobs'  Suits. 

DECLARATIONS. 

8«e  Abortiov,  S;  Aoknot,  1;  Corporations,  17;  Evidknok,  6,  6;  Homi- 

mvi,  4-6;  Bkoeivinq  Stolen  Goods,  7. 

DEEDS. 

1.  Escrow,  What  is  not.  —  There  can  be  no  escrow  until  there  is  an  actual 

contract  of  sale  on  the  one  side  and  of  purchase  on  the  other.  Unless 
both  parties  have  definitely  assented  to  the  contract,  the  instrument 
executed  by  the  proposed  grantor,  though  in  form  a  deed,  is  neither  a 
deed  nor  an  escrow.     Miller  v.  Sea7-8,  176. 

2.  Escrow.  —  If  a  Deed  is  Given  by  a  Grantor  to  a  Third  Person  to 

be  delivered  when  "everything  is  all  right  and  perfect,"  and  there  is 
nothing  to  indicate  that  the  matter  is  to  be  settled  otherwise  than  by 
the  future  agreement  of  the  parties,  it  is  not  an  escrow;  and  the  person 
having  the  custody  of  the  deed  is  a  mere  depositary,  subject  to  the  future 
orders  of  the  grantor,  and  without  right  to  deliver  the  deed  until  notified 
by  the  grantor  that  the  title  is  satisfactory  to  him.  Miller  v.  Sears,  176. 
8.  Escrow.  —  A  Deed  cannot  be  Regarded  as  an  Escrow  if  the  title  of 
the  property  remains  to  be  settled  to  the  satisfaction  of  the  contracting 
parties.     Miller  v.  Sears,   176. 

See  Covenants,  1,  2;  Husband  and  Witk,  11-15;  Infants. 

DEFENSES. 
See  Bills  and  Notes,  2;  Neoligencb,  7,  8. 

DEFINITIONa   ' 
"A  false  token."     Barton  v.  People,  375. 
"A  false  writing."    Barton  v.  People,  375. 
"Accidental  means."     Insurance  Co.  v.  Bennett,  685. 
Alimony.     Adams  v.  Storey,  392. 
"Anything."     Ballock  v.  State,  559. 
"Children."    Mefford'V.  Dougherty,  521. 
"Copyrighted."    Solis  Cigar  Co.  v.  Pmo,  279. 
Dower.     Adarns  v.  Storey,  392. 
Escrow.     Miller  v.  Sears,  176. 
*'  Exposure."    Davis  v.   Western  etc.  Ins.  Co.,  609. 
"  Fabrica  Tobacos."    Solis  Cigar  Co.  v.  Pozo,  279. 
Fori^ery.     Commonwealth  v.   Wilson,  528. 

"  Grant,  bargain,  and  sell. "    Mullanphy  8av.  Bank  r,  Schott,  401. 
"  Habana."    Solis  Cigar  Co.  v.  Pozo,  279. 
"Habitual."     Stanton  v.  French,  174. 
AM.  St.  Ekp.,  Vol.  XXV.— 61 
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""Heirs  of  hts  body,  so  long  as  they  hold  and  till  the  same."    Stanshury  T. 

Huhner,  584. 
"Indubitably  certain."    Roks  v.  State,  20. 
*' Inducements."    State  v.  Switzer,  789. 
*' Issue."    Jackson  v.  Jackson,  643. 
"Lawful  heirs."     Tucker's  Will,  7i3. 
Lottery.     Ballock  v.  State,  559;  Long  v.  State,  606. 
Ministerial  act.     American  etc.  Ins.  Co.  v.  Fyler,  337. 
Navigable  streams.     Gaston  v.  Mace,  848. 

Negotiable  instruments.     McCaskill  v.  Connecticut  Sav.  Bank,  323. 
Night-walking.     Stokes  v.  State,  22. 
*'  Prescription."    Cobb  v.  Covenant  M.  B.  A8s\  619. 
"Railroad."    Katzenberger  \.  Lawo,  681. 
"Representations."     State  v.  Switzer,  789. 
"Seduction."    Putnam  v.  State,  738. 
"To  her  use  and  behoof  forever."     Chase  v,  Ladd,  614. 
Vice-principal.     Georgia  P.  B'y  Co.  v.  Davis,  47. 

DEVISE. 

1.  Life  Estatr.  —  Dkvisk  to  G.  and  to  his  Children,  the  heirs  of  his 

body,  does  not  vest  in  G.  anything  beyond  a  life  estate,  though  the  tes- 
tator, in  another  clause,  speaks  "of  the  land  I  haVe  devised  toG." 
Mefford  v.  Dougherty,  521, 

2.  Construction  of  Devise.  — The  Word  "  Children  "  imports  only  im- 

mediate descendants,  and  when  used  in  a  deed  or  will,  the  children  take 
as  purchasers,  and  are  vested,  if  living,  when  the  devise  is  to  one  and 
his  children,  with  a  present  interest,  or  take  under  the  devise  as  they 
come  into  being.  Meford  v.  Dougherty,  521. 
8.  Construction  of  Devise.  —  If  a  will  gives  and  devises  to  the  testator's 
wife  all  his  property,  "giving  her  full  power  to  sell  or  convey  same  by 
deed  (part  or  all  of  it),  the  proceeds  are  to  be  used  for  her  comfort,  and 
otherwise,  as  she  may  think  proper,"  but  declares  that  whatever  remains 
after  her  death,  not  specifically  disposed  of  by  her,  is  to  be  used  for  the 
benefit  of  his  sons,  such  will  vests  in  her  an  estate  for  life,  with  power 
to  convey  the  fee  by  deed.     Kent  v.  Morrison,  616. 

4.  CoNSTi^ucTiON  OF  Devise.  —  If  a  testator  gives  and  devises  all  his  prop- 

erty  to  his  wife,  "to  her  use  and  behoof  forever,"  but  provides  that  if 
any  of  such  property  shall  not  be  expended  by  her  for  her  support  and 
maintenance  during  her  lifetime,  it  shall  be  disposed  of  in  a  manner  des- 
ignated in  the  will,  it  does  not  vest  the  property  in  her  absolutely,  but 
merely  confers  on  her  a  right  to  use  it  for  her  support,  and,  if  necessary 
for  that  purpose,  to  dispose  of  it  during  her  life,  leaving  whatever  she 
has  not  so  disposed  of  to  vest,  after  her  death,  in  other  persons,  as  pro- 
vided in  the  will.     Chase  v.  Ladd,  614. 

5.  Effect  of  Condition  Restraining  Alienation.  —  Where  land  is  devised 

to  one,  "and  the  heirs  of  his  body,  so  long  as  they  hold  and  till  the 
same,"  the  condition  in  the  devise  is  void,  as  an  attempt  to  restrain 
alienation,  and  the  devisees  take  an  absolute  estate  freed  of  the  condi- 
tion.     Stansbury  v.  Hubner,  584. 

See  Wills. 

DISCRETION  OF  COURT. 
See  Bail,  2;  Creditors'  Suits,  3. 
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DIVORCE. 
See  Marriage  and  Divorce. 

DOWER, 
L  Dower  is  the  Provision  VVjiich  is  Made  by  Law  for  the  wife  out 

of  the  lands  and  tenements  of  her  husband  for  her  support  and  mainte- 
nance after  his  death,  but  the  wife  cannot  have  both  dower  and  that 
which  is  given  in  lieu  of  dower  out  of  the  same  property.  Adams  v. 
Storey,  392. 

2.  Dower  as  Continuing  Right.  — The  right  of  a  wife  to  be  endowed  of 
a  third  part  of  all  the  lands  whereof  her  deceased  husband  was  seised 
of  an  estate  of  inherifcauce,  at  any  time  during  the  marriage,  continues 
after  divorce,  unless  s^-e  voluntarily  relinquishes  it,  or  it  is  barred  for 
one  of  the  causes  prescribed  by  the  statute,  or  she  is,  by  some  rule  of 
law  or  equity,  precluded  or  estopped  from  asserting  it.  Adams  v. 
Storey,  392. 

8.  Alimony  as  a  Bar  to  Dower.  —  Where,  upon  a  decree  of  divorce  in 
f-avor  of  a  wife,  entered  by  consent,  she  is  given  an  annuity  for  life, 
secured  by  a  lien  on  certain  real  estate,  and  also  by  the  husband's 
mortgage  on  the  same,  the  annuity  so  decreed  will  be  presumed  to 
have  been  in  lieu  of  dower,  and  if  she  receives  such  annuity  during  the 
husband's  life  and  after  his  death,  she  will  be  estopped  from  claiming 
dower  in  the  real  estate  securing  her  annuity.     Adams  v.  Storey,  392. 

DRAINS. 

L  Corporations  —  Ltabtlity.  — A  Drainage  District,  organized  under  a 
general  statute  providing  that  such  districts  when  organized  may  levy 
special  assessments  upon  the  property  benefited,  is  a  public  involun- 
tary quasi  corporation,  without  corporate  liability  to  respond  in  dam- 
ages to  an  individual  member  thereof  injured  by  the  tortious,  negligent, 
or  wrongful  act  of  its  officers  in  inundating  his  land.  The  only  remedy 
of  such  member  of  tlie  district  is  against  its  officers  personally.  Elmore 
V.  Drainage  Commissioners,  363. 

2.  Corporations  —  Drainage  District  —  Purposes  of  Assessments. — 
Where  a  statute  authorizes  the  organization  of  drainage  districts  and 
the  levy  of  special  assessments  upon  the  land  benefited,  the  power  to 
make  such  assessments  is  referable  to  and  included  in  the  taxing  power, 
and  the  purpose  of  such  taxation  must  be  public.  Even  the  owner  of 
the  land  l^eiiefited  cannot  be  taxed  to  improve  it,  unless  public  consid- 
erations are  involved.     Elmore  v.  Drainage  Commissioners,  .363. 

S.  Corporations  —  Drainage  District  —  Liability  for  Increasing  Dam- 
ages to  Land  Taken.  —  Where  a  statute  providing  for  the  organiza- 
tion of  a  drainage  district  also  makes  provision  for  just  compensation 
for  all  private  property  taken  or  damaged  for  public  use  prior  to  such 
taking,  it  will  be  presumed,  after  such  district  is  organized,  and  in  the 
absence  of  proof  to  tlie  contrary,  that  each  member  of  the  district  was 
fully  compensated  for  lands  taken  for  a  ditch,  and  paid  all  damages 
consequent  upon  its  construction  for  the  purposes  originally  contem- 
plated. If,  however,  by  the  enlargement  of  the  district,  an  additional 
burden  of  water  is  thrown  upon  the  land  of  a  member  to  his  detriment, 
the  damages  consequent  upon  such  enlargement  should  be  assessed  and 
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paid  by  the  district  'prior  to  the  discharge  of  such  additional  wat«r 
upon  bis  land.     Elmcyre  v.  Drainage  Commissioners,  363. 
See  Easements,  1. 

DRUNKENNESS. 
See  Bailboad  Ck>MPANiE3,  6,  7. 

DUPLICITY. 
See  Indictment. 

DYING  DECLARATIONS. 
See  Homicide,  6,  6. 

EASEMENTS. 

1.  Easement  to  Flow  Back-water  upon  Lands  Acquired  by  Mainte- 

nance OF  Embankement  for  Twenty  Years.  —  A  servitude  of  drain- 
age or  flowage  of  water  over  adjacent  lower  lands  may  be  lost  by 
abandonment,  and  the  servient  estate  may  acquire  a  counter-easement 
to  flow  back-water  upon  the  lands  of  the  dominant  estate  by  the  erection 
and  maintenance  pf  an  embankment  impeding  the  natural  drainage  over 
the  lower  lands,  and  backing  such  surface  water  upon  the  higher  lands; 
and  where  a  railway  company  has,  under  claim  of  right,  for  a  period  of 
twenty  years,  maintained  such  an  embankment  continuously,  without 
interruption,  by  suit  or  otherwise,  no  action  can  be  maintained  against 
it  by  the  owner  of  such  higher  lands.     Raihoay  Co.  v.  Mossman,  670. 

2.  Prescription.  —  Lapse  of  Time  during  Which  a  Dam  has  been  Main- 

tained ACROSS  A  Floatable  Stream  by  a  riparian  proprietor  cannot 
give  him  any  prescriptive  right  to  maintain  it  as  against  and  to  the 
prejudice  of  the  public,  though  it  might  give  the  right  to  keep  op  such 
dam  as  against  another  riparian  owner.     Gaston  v.  Mace,  848. 
See  Private  Ways. 

EJECTMENT. 

1.  Ownership  of  Growing  Crops.  — The  fact  that  the  sneoessfnl  plaintiff 
in  ejectment  may  have  his  action  for  mesne  proflta  does  not  affect  his 
right  to  crops  grown  on  the  land  wrongfully  withheld  from  him.  Mc- 
Ginnis  v.  Fernandes,  347. 

S,  Ownership  of  Growing  Crops.  —  As  between  the  successful  plaintiff 
in  ejectment  and  the  defendant  or  his  tenant,  the  growing  crop  is  a  part 
of  the  realty,  and  belongs  to  the  plaintiff;  nor  will  the  wrongful  act  of 
defendant  or  his  tenant  in  severing  the  crop  from  the  soil  destroy  such 
ownership.     McOinnis  v.  Fernandes,  347. 

8.  Writ  of  Possession  —  Who  may  be  Dispossessed  undbb.  —  A  writ  of 
possession  against  the  husband,  in  an  action  of  ejectment  to  which  the 
wife  is  not  a  party,  is  ineffectual  to  dispossess  her  of  land  on  which  she 
lived,  and  which  she  had  title  to  and  claimed  as  her  separate  estate  prior 
to  the  commencement  of  the  action  in  ejectment.  Bushong  v.  Bector, 
817. 

ELECTIONS. 

]«  Constitutional  Law.  — Statute  requiring  that  when  a  name  of  a  candi- 
date is  erased  from  a  ballot  it  must  still  be  counted  for  him,  imless  tlie 
name  of  another  person  is  substituted  for  it,  or  the  wonls  "no  vote" 
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mre  written  opposite  the  erasure,,  is  not  nnconstitntional,  u  prescribing 
an  educational  qualification  for  the  voter,  or  requiring  him  to  discloM 
the  secrecy  of  his  ballot.     Rutledge  v.  Crawford,  212. 

Candidate  not  Estopi'ED  to  Claim  Office  because  He  Rbquestss 
Election  Officeks  not  to  Determine  Result. — A  candidate  for 
office  is  not  estopped  from  urging  his  claim  to  the  office  by  the  fact  that 
he  requested  the  officers  of  election  not  to  determine  the  result  of  tha 
election.     Johnston  v.  State,  412. 

Election  Contest. — Though  the  Statement  Filed  to  Contest  ax 
Election  does  hot  Show  that  the  Contestant  Possesses  thb 
Qualifications  required  to  make  him  eligible  to  the  office  contested, 
still,  if  it  shows  him  to  be  an  elector,  and,  as  such,  authorized  to  con- 
test the  election,  he  is  entitled  to  a  judgment  annulling  the  election  of 
the  respondent.     Rutledge  v.  Cratv/ord,  212. 

A  Vote  for  a  Person  for  an  Office  for  Which  He  is  not  a  Can- 
didate may  result  either  from  mistake  or  from  a  frivolous  exercise  of 
the  right  of  sufifrage.  Hence  a  vote  cannot  be  counted  as  cast  for  him 
for  the  office  for  which  he  is  a  candidate.     Rutledge  v.  Craw/oi-d,  212. 

Ballots  —  Indelible  Pencil  —  Red  Ink.  —  A  ballot  on  which  a  printed 
name  was  erased,  and  another  name  written  with  an  indelible  pencil  or 
with  red  ink,  should  be  counted  for  the  person  whose  name  is  thus 
written,  though  the  statute  provides  that  *'  when  upon  a  ballot  found 
in  the  ballot-box  a  name  has  been  erased  and  another  substituted  there- 
for in  any  other  manner  than  by  the  use  of  a  lead-pencil  or  common 
writing-ink,  the  substituted  name  must  be  rejected,  and  that  erased,  if 
it  can  be  ascertained  from  inspection  of  the  ballot,  must  be  counted. 
Rutledge  v.  Crawford,  212. 

Ballots.  —  Writing  a  Candidate's  Name  Opposite  an  Office  fob 
Which  He  is  not  a  Candidate,  as  where,  when  one  is  a  candidate 
for  judge,  the  name  of  the  ca'ndidate  for  state  senator  is  erased  and  that 
of  the  candidate  for  judge  written  in  its  place,  does  not  entitle  the  lat- 
ter to  have  the  ballot  counted  for  him  for  judge.  Rutledge  v.  Crawford^ 
212. 

A  Ballot  is  to  be  Construed  as  Ant  Other  Writing,  and  while  % 
resort  to  parol  evidence  of  extrinsic  circumstances  may  be  had  for  the 
purpose  of  interpreting  what  would  otherwise  be  doubtful,  it  cannot 
be  shown  by  such,  or  any,  evidence  that  the  intention  of  the  voter  was 
anything  different  from  what  plainly  appears  on  the  face  of  the  ballot. 
Rutledge  v.  Crawfwd,  212. 

Ballots,  Marks  on  Back  of.  —Under  a  statute  declaring  that  "when 
a  ballot  found  in  any  ballot-box  bears  upon  the  outside  thereof  any  im- 
pression, device,  color,  or  thing,  or  is  folded  in  a  manner  to  distinguish 
ench  ballot  from  other  legal  ballots  found  therein,  it  must  be  rejected," 
a  ballot  should  not  be  rejected  because  there  is  on  the  outside  of  it  a 
•tain,  piece  of  wax,  or  any  other  mark  apparently  placed  there  by  acci- 
dent, if  there  is  nothing  in  the  evidence  to  indicate  that  it  was  on  the 
ballot  for  the  purpose  of  distinguishing  it  from  other  ballots,  or  to  im- 
part knowledge  of  the  person  who  voted  it.  Rutledge  v.  Crawford, 
212. 

A  Ballot  should  not  be  Rejected  because  there  is  on  its  back  a  faint 
type-impression  of  a  portion  of  the  face  of  a  similar  ticket,  produced, 
when  there  is  too  much  ink  upon  the  type  used  in  printing,  by  placing 
one  ticket  face  downward  upon  the  back  of  another  which  preceded  it 
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from  the  press,  if  there  is  no  evidence  tending  to  show  that  the  ticket 
was  marked  in  this  manner  for  the  purpose  of  distingnishing  it  from 
other  ballots.     Rutledge  v.  Crawford,  212. 
S««  Injunction,  1;  Mandam0s,  2;  Physicians  and  Suboeons,  1. 

EMINENT  DOMAIN. 
See  Railroad  Companies,  31. 

EMPLOYER  AND  EMPLOYEE. 
See  Mastes  and  Servant;  Statutes,  11,  12. 

ENTIRETIES. 
See  Husband  and  Wife,  1. 

EQUITABLE  ASSIGNMENT. 
See  Tbade-uares,  5. 

EQUITY. 

See  Crbditors'  Suits,  4;  Execution,  8;  Insurance,  47;  Judgments,  1-3; 

Physicians  and  Surgeons,  3. 

ESCROW. 
See  Deeds. 

ESTOPPEL. 

Rkpresentation  Procured  by  Fraud  does  not  ordinarily  create  any  estop- 
pel, nor  prevent  the  person  making  it  from  proving  how  it  came  to  be 
made,  and  that  it  is  not  true.     McCaskiil  v.  Connecticut  Sav.  Bank,  323. 

See  Banks  and  Banking,  1,  3;  Corporations,  14;  Dower,  2;  Elections 
2;  Evidence,  1;  Husband  and  Wife,  13;  Insurance,  25;  Landlord 
AND  Tenant,  I,  2;  Railroad  Companies,  35. 

EVIDENCE. 

1.  Statement    Set   out    in   Complaint    Admissible   in    Evidence.  — 

Where  the  plaintiflf  sets  out  in  his  complaint  a  certain  sworn  statement, 
he  cannot  object  to  its  being  read  in  evidence  by  the  defendant.  Citu 
tens*  etc.  R'y  Co.  v.  liobbins,  445. 

2.  Judicial  Records  of  Other  States  —  Authentication  or.  —  A  state 

may  authorize  the  reception  in  evidence  of  a  judicial  record  of  another 
state,  though  it  is  not  authentieated,  as  required  by  the  acts  of  Con* 
gress.      Thrasher  v,  Ballard,  894. 

8.  Evidence  to  Show  Bias.  —  Where  the  plaintiff  is  a  land-owner  suing  to 
recover  for  injuries  suffered  by  the  maintenance  of  a  dam  and  reservoir, 
the  transfer  to  him  from  his  grantor  of  all  claims  for  damages  accruing 
to  him  while  he  owned  the  same  land  is  not  admissible  for  the  purpose 
of  proving  bias.     Aid  worth  v.  City  of  Lynn,  608. 

i.  Photograph  of  Sckne  of  Railway  Accident  Admissible  in  Evi- 
dence. —  It  is  not  error  to  permit  a  witness  to  testify  that  a  photograph 
introduced  in  evidence  is  a  correct  representation  of  a  railway  crossing 
at  which  an  accident  occurred.     Miller  v.  Louisville  stc.  R'y  Co.,  416. 

6.  Res  Gest^. — Declarations  of  an  Ignorant  Negro  Woman,  made 
from  half  an  hour  to  an  hour  after  she  was  injured,  showing  when. 
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how,  and  by  whom  the  wound  was  inflicted,  when  she  had  not  spoken 
to  any  one  after  her  injury,  are  admissible  as  part  of  the  rea  gestce, 
after  her  death,  on  the  trial  of  the  person  accused  of  killing  her. 
Lewis  V.  Siate,  720. 

f.  Res  Gestae.  —  To  Constitute  Declarations  a  Part  of  the  Re* 
Gest^,  it  is  not  necessary  that  they  were  precisely  coincident  with 
the  principal  fact.  If  they  sprang  out  of  the  principal  fact,  tend 
to  explain  it,  were  voluntary  and  spontaneous,  and  made  at  a  time  so 
near  it  as  to  preclude  the  idea  of  deliberate  design,  they  may  be  re- 
garded as  contemporaneous,  and  admitted  in  evidence.  Lewis  v.  State^ 
720. 

7.  Deed  of  Trust  —  Evidence  to  Contradict  Recitals,  —  When  a  deed 
of  land  is  made  to  one  as  assignee,  and  recites  that  it  was  executed  "  for 
and  in  consideration  of  the  conditions  of  the  assignment  made  this  day 
for  the  benefit  of  the  creditors  of  the  "  grantor,  the  recital  is  conclusive 
that  the  grantee  took  the  property  in  trust,  and  not  as  a  purchaser^ 
and  cannot  be  contradicted  by  parol  evidence  showing  an  intent  to 
make  an  absolute  conveyance  of  the  property  in  payment  of  the  debt» 
due  the  grantee  and  other  creditors.     McDermith  v.   Voorfiees,  286. 

See  Abortion,  2,  3;  Appeal  and  Error,  8,  9;  Carriers,  3;  Corpora- 
tions, 13,  15,  17,  18;  False  Pretenses,  13,  14;  Forgery,  5;  Fraud- 
ulent CoNVEyANOES,  4;  Homicide,  4-7;  Insurance,  4,  18,  28,  35,  59, 
60;  Larceny,  6,  7;  Nuisance,  5,  6;  Railroad  Companies,  19-34;  Rape; 
Receiving  Stolen  Goods,  2,  6,  7;  Replevin,  7;  Sales,  5;  Trial,  4,  5. 

EXCEPTIONS. 
See  Appeal  and  Error,  1,  2. 

EXECUTION, 

1.  Right  of  Creditor  to  Ascertain  whether  Property  is  Subject  to. 

—  Under  the  Colorado  statute,  every  interest  in  land,  whether  legal  or 
equitable,  is  subject  to  levy  and  sale  under  execution,  and  a  judgment 
creditor  may  by  action  determine  the  interest  of  the  judgment  debtor 
in  the  property  to  be  sold  prior  to  the  sale,  and  thus  settle  the  titlo 
in  advance  thereof.     O'Connell  v.  Taney,  215. 

2.  Co-tenancy  —  Entire  Chattel  Subject  io  Levy  under  Execution 

AGAINST  One  Co-tenant.  —  Replevin  will  not  lie  against  an  officer  who 
has  levied  upon,  taken  possession  of,  and  advertised  for  sale  an  entire 
chattel,  the  legal  title  to  which  is  in  co-tenants,  under  an  execution 
against  one  of  them.  The  rights  of  the  other  co-tenant  are  not  aflfected 
in  such  case  until  the  sale  of  the  entire  chattel.  Burton  v.  Kennedy^ 
769. 

S.  Exemption,  —  Only  Those  Articles  Specified  in  the  Statute  can  be 
held  as  exempt  from  execution.  Therefore,  the  bread-box  of  a  peddler 
of  bread,  however  necessary  to  his  calling,  is  not  exempt,  when  it  is  not 
specified  in  the  statute  among  the  things  there  enumerated  as  exempt, 
Stanton  v.  French,  174. 

4.  Exemption.  —  The  Word  "  Habitual,"  as  used  in  a  statute  exempting 
the  horse  and  wagon  by  which  a  debtor  habitually  earns  his  living,  does 
not  mean  exclusively;  and  the  fact  that  he  may  have,  to  a  limited  ex- 
tent, applied  his  team  to  other  uses,  or  that  some  part  of  his  living  may 
have  come  from  some  other  avenue  of  industry,  cannot  deprive  him  of 
his  rights  as  a  peddler.     Stanton  v.  French,  174, 
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6.  Exemption.  — Peopertt  Purchased  by  a  Pensioner  with  moneys  re- 
ceived by  him  as  arrears  of  his  pension  is  exempted  from  execution,  by 
virtue  of  the  statute  of  the  United  States  declaring  that  "no  sum  of 
money,  due  or  to  become  due  to  any  pensioner,  shall  be  liable  to  attach- 
ment, levy,  or  seizure  by  or  under  any  legal  or  equitable  process  what- 
ever, whether  the  same  remains  with  the  pension-office,  or  an  officer  or 
agent  thereof,  ....  but  shall  inure  wholly  to  the  benefit  of  such  pen- 
sioner."    Crow  V.  Brown,  601. 

6.  Failure  of  Title  —  Delay  in  Delivering  Deed. — Where  the  exist- 

ence of  a  mortgage  against  land  sold  under  execution,  but  not  its  fore- 
closure, is  disclosed  at  the  time  of  the  sale,  the  purchaser  is  not  relieved 
from  the  payment  of  the  amount  of  his  bid,  although  between  the  time 
of  sale  and  of  tendering  the  deed  the  equity  of  redemption  has  expired; 
nor  will  the  fact  that  the  ofiicer  making  the  sale  delayed  longer  than 
the  statutory  period  before  tendering  the  deed  relieve  such  purchaser, 
unless  he  has  been  prejudiced  by  such  delay.     Stearns  v.  Edson,  758. 

7.  Return  —  Statute  of  Frauds.  —  The  return  of  an  oflScer  on  an  execu- 

tion under  which  he  sells  real  estate  is  a  sufficient  memorandum  to 
satisfy  the  statute  of  frauds.     Stearns  v.  Edson,  758. 

8.  Execution  Sales  —  Caveat  Emptor.  —  In  sales  of  land  under  execution, 

the  officer  making  them  is  not  a  party  who  can  be  charged  as  vendor. 
The  rule  caveat  emptor  applies,  and  on  failure  of  title,  the  purchaser 
has  no  relief  from  the  payment  of  his  bid  except  by  resort  to  equity. 
Stearns  v.  Edson,  758. 

9.  Execution  Sale  of  Undivided  Interests  in  Land  Void  when.  —  A 

sale  under  execution  of  two  undivided  interests  in  a  tract  of  land,  under 
a  joint  judgment  against  the  owners  thereof,  where  such  interests  are 
sold  together,  is  void.     Ballard  v.    Sa-uggs,  703. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Oorpoeatk  Stock  is  Personal  Pboperty.  —  Shares  of  stock  in  a  cor- 

poration owned  by  a  decedent  at  the  time  of  his  death  are  personal 
property,  and  upon  his  death  descend  to  his  heirs  at  law,  subject  to  the 
right  of  his  administrator  to  subject  the  same  to  sale  in  the  manner 
prescribed  by  the  laws  of  the  state.  Citizens'  etc.  B'y  Co.  v.  Bobbins, 
445. 

2.  Administrator's  Sale   without   Compliance   with  Order  of  Sale 

Void.  —  Where  an  administratrix  obtains  an  order  to  sell  shares  of  stock 
belonging  to  her  intestate  at  private  sale  on  good  security,  but  she  sells 
them  upon  the  individual  note  of  the  purchaser  without  any  security, 
and  on  a  credit  of  ten  years,  when  she  had  no  power  to  give  a  credit 
exceeding  twelve  months,  such  sale  is  void  and  vests  no  title.  Citizens' 
etc.  B'y  Co.  v.  Bobbins,  445. 

8.  Title  to  Property  Sold  by  Administrator  under  Order  of  Court 
Passes  when.  — In  cases  of  private  sales  by  administrators,  where  the 
order  of  the  court  does  not  require  a  confirmation,  if  the  sale  is  made  in 
substantial  compliance  with  the  order  of  the  court,  the  title  passes  to 
the  purchaser  upon  his  compliance  with  the  terms  of  the  sale.  Citizens' 
etc.  B'y  Co.  v.  Bobbins,  445. 

4.  Sales  of  Personal  Property  of  Decedent  must  be  Made  in  Manner 
Prescribed  by  Statute.  — The  common-law  right  of  the  administrator 
to  sell  and  dispose  of  personal  property  of  his  intestate  does  not  exist  in 
Indiana.    Sales  of  such  property  must  be  made  in  the  manner  prescribed 
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by  its  statntea  npon  the  subject.  In  the  absence  of  an  order  from  the 
proper  court,  the  sale  must  be  public,  and  where  the  sale  is  private, 
under  the  order  of  the  court,  it  must  be  made  in  substantial  compliance 
with  the  order.     Citizens'  etc.  E'y  Co.  v.  Bobbins,  445. 

B.   PURCHASEB   IN   GoOD   FaITH   NOT  LlABLE  TO   DeCEDENt'S  EsTATB  WHEN. 

—  Where  an  administratrix  sells  shares  of  stock  belonging  to  her  intes- 
tate's estate  without  complj'ing  with  the  order  of  sale,  and  the  corpora- 
tion whose  shares  of  stock  are  thus  sold  illegally  transfers  such  shares  of 
stock  to  the  purchaser,  one  who  in  good  faith,  and  without  any  knowl- 
edge of  the  illegality  in  the  surrender  and  cancellation  of  the  original 
shares  of  stock,  purchases  from  said  purchaser  the  new  certificates  of 
stock  is  not  liable  to  the  estate  of  said  intestate,  but  the  remedy  of  such 
estate  is  against  the  corporation.  Citizens'  etc.  R'y  Co.  v.  Bobbins,  445. 
See  Contracts,  11-14. 

EXEMPLARY  DAMAGES. 
See  Damages,  6;  Railroad  Companies,  10. 

EXEMPTIONS. 
See  Attachment,  1;  Executions,  3-5;  Set-off;  Witnesses,  1. 

FALSE  PRETENSES. 

L  Palsk  Pretenses  by  Two  —  Guilt  of  One  will  not  Shield  th» 
Other,  t-  Where  two  persons  conspire  together  to  accomplish  an  unlaw- 
ful purpose,  and  one,  by  false  pretenses,  obtains  money  from  the  other, 
and  parts  with  it  in  furtherance  of  the  unlawful  purpose,  a  prosecution 
will  lie  against  him,  on  the  complaint  of  the  other  party,  for  obtaining 
money  under  false  pretenses,  notwithstanding  the  guilt  of  the  party 
complaining.     In  re  Cummins,  291. 

8.  False  Pretenses  of  Existing  Fact.  —  False  representations  that  persons 
named  had  in  the  past  entered  into  an  arrangement  and  agreement  to 
furnish  money  to  pay  the  defendant's  debts,  by  virtue  of  which  he  ob- 
tained the  signature  of  the  defrauded  party  to  a  promissory  note,  are 
indictable  as  false  representations  of  an  existing  fact.  State  v.  Switzer 
789. 

8.  False  Pretenses  Sufficient  to  Deceive — Question  for  Jury. — The 
question  whether  or  not  the  false  pretenses  alleged  were  such  as  were 
calculated  to  mislead  a  person  of  ordinary  prudence  cannot  be  raised 
by  demurrer,  but  must  be  determined  by  the  jury  under  all  the  facts  of 
the  case.     State  v.  Swilzer,  7S9. 

4i  Promissory  Note  is  within  the  meaning  of  a  statute  making  it  a  crime 
to  obtain  the  money  or  other  property  of  another  by  means  of  false  pre- 
tenses.     State  V.  Switzer,  789. 

6,  Loss  to  Victim  not  Essential.  — The  gravamen  of  the  crime  of  obtain- 
ing money  or  property  by  false  pretenses  is  in  obtaining  a  person's 
money  or  property  by  means  of  such  pretenses  with  intent  to  defraud 
him,  and  does  not  depend  upon  the  ultimate  loss  to  the  victim,  or 
whether  in  fact  he  sustains  any  pecuniary  loss  or  not.  State  v.  Stoitzer, 
789. 

C  Indictment  —  Sufficiency. — An  indictment  for  obtaining  money  or 
other  property  by  means  of  false  pretenses,  alleging  that  defendant 
mads  such  pretenses  designedly  and  with  intent  to  defraud,  is  sufficient 
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without  alleging  that  he  knew  the  pretenses  alleged  to  he  false.  State 
V.  Switzer,  789. 

7.  Allegation  in  Indictment  that  defendant  obtained  the  signature  to  a 

note  by  means  of  false  pretenses  implies  a  further  allegation  of  the  deliv- 
ery of  the  note  to  him.     State  v.  Swilzer,  789. 

8.  Indictment  Alleging  that  Signature  to  Note  was  obtained  by  false 

pretenses,  and  setting  forth  the  note  in  full,  need  not  allege  that  the 
false  making  of  the  note  was  punishable  as  forgery.  State  v.  Sioitzer, 
789. 

9.  Indictment  Alleging  that  Signature  to  Note  was  obtained  by  means 

of  the  false  pretenses  alleged  is  sufficient,  and  a  further  description  of 
them  as  "inducements"  and  "representations"  is  surplusage.  State 
V.  Switzer,  789. 

10.  Indictment  —  Intent  must  be  Alleged.  —  An  indictment  for  obtain- 
ing a  signature  to  a  note  by  means  of  false  pretenses  must  allege  that 
such  signature  was  obtained  with  design  to  defraud.  State  v.  Switzer, 
789. 

11.  Indictment — Sufficienct.  —  An  indictment  for  obtaining  money  or 
other  property  under  false  pretenses,  framed  in  the  words  of  the  stat- 
ute, properly  setting  forth  the  pretenses  and  alleging  their  falsity,  is 
sufficient  without  averring  that  such  pretenses  were  feloniously  made. 
State  V.  Switzer,  789. 

12.  Sufficiency  of  Indictment.  —  An  indictment  for  obtaining  goods  by 
false  pretenses,  charging  that  the  accused,  by  falsely  representing  that  he 
bad  money  in  bank,  thereby  induced  another  to  accept  a  check  in  pay- 
ment for  goods  sold  and  delivered,  is  sufficient.  An  additional  averment 
that  the  accused  represented  that  he  would  give  a  check  dififerent  from 
the  one  given,  though  unnecessary,  is  not  an  averment  that  he  issued 
such  different  check,  and  does  not  vitiate  the  indictment;  and  a  further 
averment,  characterizing  the  check  issued  as  "  a  false  token  "  and  "a 
false  writing"  may  be  disregarded  as  surplusage,  as  it  neither  adds  to 
nor  detracts  from  the  material  allegation  charging  the  gist  of  the 
offense.     Barton  v.  People,  375. 

18.  Evidence.  — On  the  trial  of  an  indictment  for  obtaining  goods  by  false 
pretenses,  evidence  that  the  accused  agreed  to  pay  cash,  obtained  from 
a  certain  bank,  for  goods  upon  delivery,  but  that  upon  delivery  he  gave 
the  seller,  without  explanation,  a  check  on  said  bank  in  payment,  suffi- 
ciently establishes  that  he  obtained  the  goods  by  representing  that  he 
had  sufficient  money  in  such  bank  to  pay  the  check  on  presentation. 
Barton  v.  People,  375. 

14.  Evidence.  — Under  an  indictment  charging  the  obtaining  of  goods  by 
false  pretenses,  proof  that  the  goods  were  in  the  possession  of  an  agent 
of  the  party  defrauded,  and  named  in  the  indictment  as  the  owner,  at 
the  time  they  were  obtained  by  the  accused,  is  sufficient  proof  of  the 
ownership  of  the  goods,  if  the  title  of  the  party  named  is  not  disputed. 
Barton  v.  People,  375. 

FELLOW-SERVANTS. 
See  Masteb  and  Servant,  S. 

FIRE  INSURANCE. 
See  Insurance,  1-19. 
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foreclosurb. 

See  JuDOHBNT,  7;  Mortoages. 

FOREIGN   CORPORATIONS. 
See  CoBPOBATiONs,  21;  Judgment,  9;  Limi-'^atioms  or  Action,  2;  Stat> 

CTKS,      7. 

FORGERY. 

L    FOROERT    NBBD     NOT     BE     THE    DoiNO    OF     AN    AOT    IN    THE    NaME    OT 

Another.  — The  oflfender  may  be  guilty  of  the  false  making  of  an  in- 
strument, although  he  signed  his  own  name,  if  it  is  false  ia  a  material 
part,  and  calculated  to  induce  another  to  give  credit  to  it  as  genuine 
and  authentic  when  it  ia  false  and  deceptive.  Commonwealth  v.  Wilson, 
628. 

&  A  Surveyor  Who  Executed,  with  Intent  to  Defraud,  a  Writino 
Falsely  Certifying  that  a  Survey  had  been  made  by  him,  and  giv- 
ing the  boundaries  and  the  names  of  the  chain-carriers,  when  iu  fact  he 
did  not  make  any  survey  whatever,  is  guilty  of  forgery,  though  he  signed 
his  own  name  thereto,  if  the  certificate  is  one  provided  for  by  law,  and 
would  have  possessed  legal  eflScacy  if  genuine  and  authentic.  Common* 
wealth  V.   Wilson,  528. 

8.  Definition  of.  — The  false  making  or  materially  altering,  with  the  intent 
to  defraud,  of  any  writing,  which,  if  genuine,  might  apparently  be  of 
legal  eflficacy  or  the  foundation  of  legal  liability,  is  forgery.  Commote 
wealth  V.   Wilson,  528. 

4.  Indictment.  —  An  indictment  for  forgery,  or  for  uttering  or  attempt- 
ing to  utter  as  true  any  forged  instrument,  need  not,  under  the  statute, 
name  the  person  intended  to  be  defrauded,  nor  allege  that  the  act 
was  to  the  prejudice  of  another's  right,  but  it  must  show  that  the  in- 
strument itself  is  of  such  character  as  to  prejudice  such  right.  State  v. 
Tingler,  830. 

B.  Evidence  to  Support  Conviction.  —  When  the  forged  instrument  ia 
found  in  the  hands  of  the  accused  in  the  county  where  he  uttered 
or  attempted  to  employ  it  as  true,  and  this  fact  appears  in  proof, 
while  it  does  not  appear  that  the  forgery  was  committed  in  another 
county,  the  evidence  will  support  a  verdict  that  the  forgery  was  com- 
mitted  in  the  former  county.     State  v.  Tingler,  830. 

FORMER  JEOPARDY. 
See  Judgment,  8. 

FRANCHISES. 
See  Railroad  Companies,  28-30. 

FRAUD. 
Pleading.  —  Fraud  and   an  Excuse   for   not  Sooner  Discovering  It 

ARE  Sufficiently  Disclosed  by  a  pleading  stating  that  defendant  waa 
the  guardian  of  plaintiff,  whose  father  died  the  owner  of  a  large  num- 
ber of  cattle  and  of  two  tracts  of  land,  but  that  defendant  represented 
that  such  father  had  died  insolvent;  that  the  defendant  sold  the  cattle 
and  land  and  received  the  proceeds  and  converted  them  to  his  own  use; 
that  he  filed  an  inventory  as  guardian,  in  which  he  did   not  show  th» 
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existence  of  such  property  nor  the  receipt  of  such  proceeds,  and  in  all 
his  accounting  as  such  fraudulently  concealed  their  existence;  that  de- 
fendant was  complainant's  step-father,  as  well  as  his  guardian,  in  whose 
family  complainant  was  brought  up;  that  he  had  implicit  confidence  in 
bis  guardian  and  believed  all  his  statements  concerning  the  property, 
and  did  not  have  any  reason  to  question  them  until  he  had  left  the 
family  of  defendant,  and  was  for  the  first  time  advised  that  his  father 
had  not  died  insolvent,  but  had  left  such  cattle  and  lands,  and  that  the 
same  had  been  disposed  of  by  defendant.  Lataillade  v.  Orena,  219. 
See  Auction;  Contracts,  1;   Corporations,  19;  Estoppel;  Fraudulent 

CONVKYANCES;  JUDGMENTS,   1;   LARCENY,  3;   LIMITATIONS  OF  ACl'IONS, 

6,  9-11. 

FRAUDULENT  CONVEYANCES. 

1.  Assignment   Containing  Secret    Trust.  —  The  effect  of  a  recorded 

assignment  of  a  patent  right  absolute  in  form,  and  based  upon  ample 
consideration,  but  intended  merely  as  security  for  money  advanced,  is 
necessarily  to  mislead,  deceive,  and  defraud  creditors  of  the  insolvent 
assignor;  and  as  it  contains  a  secret  trust  in  his  favor,  it  is  fraudulent 
and  void  as  against  them.     Beidler  v.  Crane,  349. 

2.  Guilty  Knowledge  of  Assignee.  —  Even  though  an  assignee  of  prop- 

erty pays  a  valuable  and  full  consideration,  yet  if  the  assignor  assigns 
for  the  purpose  of  defeating  the  claims  of  his  creditors,  and  the  assignee 
knowingly  assists  in  efifectuating  such  fraudulent  intent,  or  even  has 
notice  thereof,  he  will  be  regarded  as  a  participator  in  the  fraud.  Bei- 
dler V.  Crane,  349. 

8.  Fraudulent  Conveyances,  when  Upheld  as  to  Consideration  Ad- 
vanced. —  Where  an  assignment  of  property  is  set  aside  solely  on  the 
ground  that  it  is  constructively  fraudulent  as  to  creditors,  it  will  be 
upheld  to  the  extent  of  the  actual  consideration,  and  be  vacated  only 
as  to  the  excess;  but  when  it  is  fraudulent  in  fact,  it  is  absolutely  void 
as  to  creditors  of  the  assignor,  and  is  not  permitted  to  stand  for  any 
purpose  of  reimbursement  to  the  assignee.     Beidler  v.  Crane,  349. 

4.  Proof  of  Fraud.  — Though  the  fact  that  an  assignment  absolute  in 
form  is  intended  merely  as  security  will  only  justify  the  deduction  that 
it  is  constructively  fraudulent,  yet  when  the  fraudulent  assignee  claims 
that  his  ownership  of  the  property  is  absolute,  and  that  the  assignor  has 
no  interest  therein,  it  affords  strong  proof  of  actual  fraud.  Beidler  v. 
Crane,  349. 

a.  Rights  of  Creditors  under  Assignment  of  Patent  Right.  — The  right 
acquired  by  a  patentee  on  the  issue  of  a  valid  patent  right  is  properly 
subject  to  the  claims  of  creditors,  and  may  be  reached  by  creditor's 
bill;  and  when  the  patentee  assigns  the  patent  to  a  fraudulent  assignee 
-with  intent  to  defraud  his  creditors,  and  a  corporation  is  organized  on 
-the  basis  of  the  patent,  and  shares  of  stock  are  issued  to  the  assignee 
thereof,  such  shares  are  subject  to  the  claims  of  the  creditors  of  the 
Insolvent  assignor.     Beidler  v.  Crane,  349. 

See  Chattel  Mortgages,  2;  Husband  and  Wife,  6,  7, 

GARNISHMENT. 
See  Assignment^  3;  Attachment. 

GIFTS. 
See  Husband  and  Wife,  4;  Statutes,  3,  4, 
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GROWING  CROPa 
See  Ejectment,  1,  2. 

GUARDIAN  AND  WARD. 
The  Settlement  of  a  Guardian's  Accounts  by  a  probate  court  does  not 
conclude  bis  ward  as  to  property  fraudulently  withbeld  from  tbe  ao- 
count.  Hence,  after  such  settlement,  a  bill  in  equity  may  be  sustained 
by  the  ward  against  his  guardian  to  compel  the  latter  to  account  for 
property  which  be  fraudulently  withheld  from  the  account,  and  the  ex* 
isteuce  of  which  he  concealed  from  the  court.  Lataillade  T.  Orwa,  219. 
See  Fbaud;  Insane  Persons;  Plbadino,  2. 

HOMESTEAD. 
See  JuDQMKNT,  7;  Public  Lands. 

HOMICIDE. 

1.  Intent.  —  If  one  brother  comes  to  the  assistance  of  another,  who  is  en> 

gaged  in  a  fight,  and  whose  adversary  is  seeking  to  obtain  a  club  with 
which  to  strike  the  brother  with  whom  he  is  fighting,  the  assisting^ 
brother  is  not  chargeable  with  the  murderous  intent  of  the  fighting 
brother,  unless  it  be  shown  that  he  knew,  or  might  reasonably  have 
known,  of  such  intent.     Snell  v.  States  723. 

2.  Self-defense.  —  A  man,  when  upon  his  own  land,  is  not  be  regarded  as 

at  bay,  so  as  to  be  under  no  duty  to  yield  further  to  an  assailant,  unless 
he  is  in  his  house,  or  within  the  curtilage  or  space  usually  used  and 
occupied  for  the  purposes  of  the  house.  When  beyond  its  precinct3>^ 
though  upon  his  own  land,  he  is  under  the  duty  to  retreat,  when  retreat 
with  safety  to  himself  is  practicable.  Hence  he  is  not  justified  in  com- 
mitting a  homicide  simply  from  the  fact  that  he  had  retreated  to  and 
was  upon  his  own  laud,  but  not  within  the  curtilage.     Lee  v.  State,  17. 

3.  Defense  of  Another.  —  One  Brother  is  justified  in  interfering  in  the 

defense  of  another,  when  the  latter  is  in  an  angry  struggle  with  a  third 
person,  who  attempts  to  possess  himself  of  a  club  with  the  apparent  pur- 
pose of  using  it  on  the  brother.  The  brother  thus  interfering  is  justified 
not  only  in  seeking  the  club,  but,  if  neces*sary  for  the  protection  of  his 
brother,  in  striking  with  it.  Snell  v.  State,  723. 
4  Declarations  of  One  Who  has  Killed  Another,  Showing  a  Wish 
TO  Kill  Others  because  of  their  friendship  with  the  decedent,  are  ad- 
sible  in  evidence  for  the  purpose  of  proving  malice.    Lewis  v.  State,  720, 

6.  Evidence  CoNTRADieriNO  Dying  Declarations.  — It  is  not  error  to  re- 

fuse to  permit  a  witness  to  state  that  the  decedent  had  made  statements 
difi'erent  from  his  dying  declarations,  if  the  witness  is  unable  to  state 
the  substance  of  the  alleged  contradictory  statements.  Snell  v.  Statty 
723. 
6b  Dyino  Declarations,  What  Admissible  as.  —  Declarations  made  by  one 
after  receiving  an  injury,  reduced  to  writing,  and  sworn  to  by  him  at  a 
time  when  he  did  not  apprehend  death,  are  admissible  in  evidence  as 
dying  declarations,  if  he,  after  becoming  conscious  of  approaching  death, 
and  without  hope  of  recovery,  refers  to  and  reaffirms  such  statements, 
though  they  are  not  then  shown  or  read  to  him.     Snell  v.  State,  723. 

7.  Confessions  —  Instructions.  —  Where  the  evidence  against  one  on  trial 

/or  murder  consists  mainly  of  admissions  made  by  him  soon  after  the 
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homicide,  and  the  confessions  contain  exculpatory  or  mitigating  circum- 
stances which  are  not  shown  by  other  evidence  to  be  false,  the  jury 
should  be  instructed  that  the  whole  of  the  admissions  or  statements  are 
to  be  taken  together,  that  the  state  is  bound  by  them,  unless  they  are 
shown  by  the  evidence  to  be  untrue,  and  that  they  are  to  be  taken  into 
consideration  by  the  jury  in  connection  with  all  the  other  facta  and  cir- 
cumstances in  the  case,  and  if  not  so  instructed,  the  judgment  should 
be  reversed.     Jones  v.  State,  715. 

8.  Reasonable  Doubt.  —  A  Charge  Instructing  the  jury  in  a  murder  case 

to  acquit,  unless  "indubitably  certain"  of  defendant's  guilt,  or  if  from 
the  evidence  they  are  unable  to  say  "where  the  truth  indubitably  lies," 
ia  properly  refused,  as  not  suiBciently  defining  reasonable  doubt,  and  as 
making  any  possible  speculative  or  imaginary  doubt  sufficient  to  acquit. 
Ross  V.  State,  20. 

9.  Jury  Trial  —  Criminal  Law.  — The  failure  of  the  judge  to  instruct  the 

jury  upon  the  law  of  self-defense  is  an  error  calling  for  the  reversal  of 
a  judgment  of  conviction,  when  there  is  evidence  in  the  case  fairly  pre- 
senting the  issue  of  self-defense.     Snell  v.  State,  723. 
See  Abortion. 

HUSBAND    AND   WIFE. 

1.  Entireties,  Land  Held  by,  not  Subject  to  Husband's  Debts.  — Where 

real  estate  is  conveyed  to  husband  and  wife  jointly,  they  take  as  one 
person,  and  the  husband  has  no  interest,  either  in  the  fee  or  in  the  usu- 
fruct, subject  to  execution  in  payment  of  his  sole  debts.  Corinth  v. 
Emei-y,  780. 

2.  Community  Lands  —  Sale  of,  by  Widow.  —  If,  where  the  law  of  com- 

munity  property  prevails,  real  propert}'  is  purchased  with  community 
assets,  and  a  conve5'ance  thereof  taken  in  the  name  of  the  widow,  it, 
upon  the  death  of  the  husband,  vests  in  the  widow  and  children  as  ten- 
ants in  common,  and  a  sale  by  her  does  not  transfer  or  otherwise  afi'ect 
the  interest  of  the  children,  nor  give  them  any  right  to  have  an  account- 
ing of  the  proceeds  of  the  sale.     Lataillade  v.  Orena,  219. 

3.  Agreement  between  Husband  and  Wife  that  the  latter  will  hold  per- 

sonal property  received  by  him  from  her  father's  estate,  free  from  his 
marital  rights,  in  trust  for  her  as  her  separate  estate,  will  be  upheld  in 
equity  against  his  heirs  and  distributees.  Veal  v.  Veal,  534. 
4.  A  Note  Given  by  a  Husband  to  his  Wife  for  moneys  received  by 
him  for  her  from  her  father's  estate,  under  an  agreement  that  he  will 
hold  such  moneys  in  trust  for  her  as  her  separate  estate,  is  valid  and 
binding  upon  his  heirs  and  representative  as  evidence  of  such  trust  and 
enforceable  as  such.      Veal  v.   Veal,  534. 

6.  Sales  from  Husband  to  Wife  —  Change  of  Possession.  —  To  render  a 
sale  of  personal  property  by  a  husband  to  hia  wife  valid  against  the 
vendor's  creditors,  there  must  be  an  apparent  and  exclusive  change  of 
possession  from  the  vendor  to  the  vendee.  A  statute  designed  to  enable 
married  women  to  make  contracts  the  same  as  if  sole,  and  to  protect 
their  personal  estate  from  their  husband's  creditors,  does  not  aflfect  this 
rule.      Wheeler  v.  Selden,  771. 

6.  Fraudulent  Com vevances  between  Husband  and  Wife — Evidrnce. 
—  As  against  the  crt'<litors  of  a  husband,  the  law  will  not,  from  the  mere 
delivery  by  the  wife  of  her  money  to  her  husband,  or  from  the  pi-rmitted 
receipt  by  him  of  her  separate  iucouie,  imply  a  promise  by  him  to  repay 
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her,  bnt  will  exact  a  promise,  expressed  in  terms,  or  implied  from  cir- 
cnmstances  clearly  proving  that  they  dealt  with  each  other  as  debtor 
and  creditor.     Kanawha  Valley  Bank  v.  A  tUnson,  806. 

7.  Fhaudolent  Conveyances  from  Husband  to  Wife, — Where  a  wife 

knowingly  permits  her  husband  to  mingle  her  money  and  the  proceeds  of 
her  separate  estate  with  his  own,  and  to  use  it  in  his  business  for  years, 
without  requiring  any  note  therefor  from  him,  or  keeping  or  having 
kept  any  account  thereof,  and  after  the  lapse  of  the  period  of  limita- 
tion from  the  time  that  the  money  was  thus  received,  the  insolvent  hus- 
band purchases  land  in  the  name  of  the  wife,  claimed  by  them  to  have 
been  paid  for  with  the  money  thus  received,  and  they  afterwards  give  a 
joint  deed  of  trust  thereto  to  secure  the  debt  of  the  husband,  the  land 
so  purchased  is  subject  to  a  judgment  rendered  prior  to  the  purchase 
in  favor  of  the  husband's  creditor,  after  the  satisfaction  of  the  trust 
deed.     Kanawha  Valley  Bank  v.  Atkinson,  806. 

8.  Direct  •  Conveyance  of  Land  to  One  Another.  — Under  the  Colo- 

rado statute,  the  husband  and  wife  may  deal  in  reference  to  their  joint 
property  the  same  as  though  no  marital  relation  existed  between  them. 
Either  may  convey  directly  to  the  other,  and  in  the  absence  of  fraud  a 
good  title  may  be  conveyed,  and  if  the  title  is  held  in  the  name  of 
one  only,  that  one,  in  equity,  may  be  declared  a  trustee  for  and  as  to 
the  interest  of  the  other.     O'Conndl  v.  Tane,y,  275. 

9.  Wife  as  Trustee  of  Husband  —  Liability  of  his  Interest  in  Land 

FOR  Debts.  —  In  an  action  against  a  wife  as  trustee  of  her  husband's 
interest  in  land  held  in  her  name  alone,  to  compel  her  to  convey  his  in- 
terest therein  to  him,  so  as  to  subject  it  to  the  payment  of  his  debts,  an 
allegation  of  his  insolvency  is  unnecessary.     O'Connell  v.  Taney,  275. 

10.  Judgment  against  a  Married  Woman  upon  a  claim  not  authorizing 
personal  judgment  against  her  is  void,  and  no  proceeding  to  reverse  or 
vacate  it  is  necessary,  to  entitle  her  to  successfully  resist  its  enforce- 
ment, where  it  does  not  appear  that  she  set  up  her  coverture  as  a  defense 
to  the  action,  and  that  the  court,  before  rendering  judgment  passed  upon 
such  defense.     Spencer  v.  Parsons,  555. 

IL  Deed  of  Married  Woman  —  Defective  Acknowledgment  —  Effect 
ON  Second  Purchaser.  —  A  married  woman's  deed  conveying  her  land, 
made  during  coverture,  but  defectively  acknowledged,  is  void  as  to  a 
purchaser  from  her  after  her  husband's  death  with  notice  of  the  former 
deed.  He  does  not  take  as  trustee  for  the  first  purchaser,  but  may 
maintain  ejectment  against  him  or  his  vendee.  Central  Land  Co.  v, 
Laidley,  797. 

12.  Deed  of  Married  Woman — Dkfeotive  Acknowledgment  —  Eatifi- 
CATION.  —  Where  a  married  woman's  deed  made  during  coverture  is  void 
because  defectively  acknowledged,  she  cannot  ratify  it  by  mere  admis- 
sions or  recitals  in  other  deeds  or  pleadings,  or  by  other  acts  in  pais. 
She  can  ratify  it  only  by  attaching  a  proper  and  sufficient  acknowledg- 
ment thereto,  or  by  executing  another  deed  properly  acknowledged. 
Central  Land  Co.  v.  Laidley,  797. 

13.  Deed  of  Married  Woman  —  Defective  Acknowledgment  —  Estop- 
pel. —  Where  a  married  woman's  deed  of  her  property,  made  during 
coverture,  is  void  because  defectively  acknowledged,  it  cannot  constitute 
an  estoppel  against  her  or  her  vendee  after  her  husband's  death,  although 
the  first  purchase-money  was  received  and  invested  in  laud  iu  her  bus- 
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band's  name,  to  which  she  asserted  and  acquired  title  during  covertare. 
Central  Land  Co.  v.  Laidley,  191. 

14.  Deed  of  Mabried  Woman  —  Defective  Acknowlbdgment — Liability 
OF  Skcond  Purchaser  to  Refund  First  Porchase-money. — Where 
a  married  woman's  deed  is  void  because  defectively  acknowledged,  and 
she  conveys  to  a  second  purchaser  after  her  husband's  death,  his  title  ia 
perfect.  He  cannot  be  compelled  to  refund  the  purchase-money  paid  by 
the  first  purchaser,  nor  can  it  be  charged  on  the  land.  Central  Land 
Co.  V.  Laidley,  797. 

16.  Deed  of  Married  Woman  —  Defective  Acknowledgment  —  Statute 
OF  Limitations  against  Wife.  —  Where,  in  land  conveyed  directly  to 
the  wife,  her  husband  is  thereby  vested  with  a  life  estate  therein,  and 
the  husband  and  wife  convey  it  to  a  party  by  deed  which  is  void  as 
to  the  wife,  because  defectively  acknowledged,  the  purchaser  is  entitled 
to  the  possession  until  the  death  of  the  husband,  and  until  then  the  wife 
or  her  grantee  has  no  right  of  action  to  recover  the  possession;  conse- 
quently the  statute  of  limitations  does  not  begin  to  run  against  them 
until  his  death.     Central  Land  Co.  v.  Laidley,  797. 

See  Dow£B;  Ejbotmbnt,  3;  Marriage  and  Divorce;  Pabxnt  and  Child. 

IMPROVEMENTS. 
Bee  Landlord  and  Tenant,  1. 

IMPUTED  NEGLIGENCE.      ' 
See  Negligence,  9. 

INDICTMENT. 

1.  Duplicity.  —  An  information  which  charges  in  a  single  count  the  larceny 

of  two  distinct  articles  of  personal  property  belonging  to  two  different 
persons,  without  alleging  that  the  property  of  the  two  owners  was 
stolen  at  the  same  time  and  by  the  same  act,  is  bad  for  duplicity. 
Joslyn  v.  State,  425. 

2.  Indictment  not  Bad  for  Duplicity  when.  —  An  indictment  is  not 

bad  for  duplicity  because  it  charges  an  accessary  before  the  fact  as  a 
principal.     Rhodes  v.  State,  429. 

See  Abortion,  1;  False  Pretenses,  6-12;  Foboeby,  4 

INFANTS. 
Iktant's  Deed  without   Consideration    Void.  —  An  infant's  deed   of 
land,  made  without  consideration,  or  for  a  merely  nominal  considera- 
tion, is  absolutely  void,  and  vests  no  title  in  the  grantee.     Bobinaon  r. 
Coulter,  708. 

See  Covenants,  1;  Negligence,  5-8;  Parent  and  Chhj). 

INJUNCTION. 

L  Kleotions  —  JiTBisDiCTiON.  —  An  injunction  will  not  issue  to  restrain 
county  commissioners  or  other  proper  officers  from  certifying  to  the 
governor  the  result  of  their  canvass  of  the  county  vote  for  a  repre- 
sentative in  Congress.     Alder  son  v.  Commhsioners,  840. 

2.  Injunction  against  Performance  of  an  Official  Duty  is  Void.  —  An 
injunction  will  not  lie  to  restrain  the  secretary  of  state  from  delivoritirj 
to  the  speaker  of  the  house  of  representatives  the  seaU-d  clcetiu:;  i, ;.;].. :i 
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for  goremor  properly  transmitted  to  him,  and  if  granted,  will  be  treatect 
as  a  nullity.  Consequently  a  writ  of  prohibition  will  not  lie  in  suchr- 
case  against  a  mandamus  proceeding  under  a  writ  improperly  granted 
to  compel  the  delivery  of  such  returns,  when  the  only  ground  relied. 
upon  by  the  petitioner  for  the  writ  of  prohibition  is  the  fact  that  he  Ibj 
the  plaintiff  in  the  injunction  which  has  been  disregarded.  Fleming  v.. 
Guthrie,  792. 
t.  Writ  of  Possession  —  When  may  be  Enjoined.  —  An  injunction  will  lie 
to  restrain  the  execution  of  a  writ  of  possession  as  to  a  wife's  separate 
estate,  when  such  writ  issued  in  an  action  in  ejectment  against  her 
husband  to  which  she  was  not  a  party.  Bushong  v.  Rector,  817. 
See  Libel;  Tkade-mabks,  8. 

INSANE  PERSONS. 
MoRTOAOB — Power  o»  Guardian  of  Insane  Person  to  Make. — Under 
the  statutes  of  Massachusetts,  a  guardian  of  an  insane  person  hats  au> 
thority  to  make  any  election  or  waiver,  and  to  do  any  other  act  which 
his  ward  might  have  done  but  for  his  insanity,  and  may  therefore  ex- 
ercise a  power  to  mortgage  conferred  by  a  will  on  such  ward.  Kent  v. 
Morrison,  616. 

INSTRUCTIONS. 

See  Appeal  and  Error,  10-14;  Homicide,  7-9;  Seduction,  3;  Slander^ 

4;  Trial,  6. 

INSURANCE. 

1.  Fire  Insurance  —  Condition  in  a  Policy  of  Insuranqb  Exemptino" 
THE  Insurer  from  Liability  if  Any  Change  Takes  Place  in  the 
Title  or  Possession  is  not  violated  by  a  lease  of  the  property  and  a 
taking  possession  by  a  tenant,  when  the  application  for  insurance  states 
that  the  property  is  to  be  occupied  by  a  tenant  for  hotel  purposes,  and 
the  insurer  had  full  knowledge,  before  issuing  the  policy,  of  the  purpose 
for  which  the  building  was  being  constructed,  and  that  it  was  to  be 
occupied  by  a  tenant.  No  particular  tenant  being  named  in  the  appli- 
cation, the  issuing  of  the  policy  was  a  consent  to  the  occupancy  of  any, 
tenant  whom  the  assured  should  select.     Smith  v.  Phoenix  Ins.  Co.,  191. 

L  A  Condition  in  a  Policy  of  Insurance  vIoainst  Any  Change  ui 
the  Title  or  Possession  of  property  is  not  broken  by  an  agreement 
between  its  lessor  and  lessee  that  the  former  will  sell  and  the  latter  will 
buy  the  property  at  the  expiration  of  the  lease.  Smith  V.  Phoenix  Ins. 
Co..  191. 
8.  Premium  must  be  Paid  Back  if  Risk  never  Attached.  — Where  no 
risk  has  ever  attached  under  a  policy  of  fire  insurance,  the  insurer  must 
return  the  premium  paid,  provided  the  assured  has  been  guilty  of  n© 
fraud.  Jones  v.  Insurance  Co. ,  706. 
4.  Evidence  that  the  Plaintiff  was  Very  Poor  and  Needy  should  not 
be  admitted  to  support  an  inference  that  his  poverty  might  have  led 
him  to  comit  arson  to  obtain  the  amount  for  which  his  property  was  in- 
sured.    Deitz  v.  Providence  etc.  Ins.  Co.,  908. 

B.  A  Breach  of  Condition  Occurring  affer  the  Commencement  of  ak 
Action  on  a  policy  of  insurance,  such,  for  instance,  as  false  swearing,  can- 
not operate  to  defeat  the  action.     Dellz  v.  Providence  etc.  Ins.  Co.,  908. 

C.  Condition  against  Change  in  Exposure.  —  If  a  policy  of  insurance, 
issued  upon  ear-corn  in  two  cribs,  coutams  a  condition  declaring  that  ii. 

Am.  St.  Rep.,  Vol.  XXV.— 62 
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shall  136  void  "if  there  he  any  chancre  in  the  exposure  by  the  erection 
or  occupation  of  adjacent  buiMings,  or  by  any  means  whatever  in  the 
control  or  knowledge  of  the  assured,"  such  condition  is  violated  and  the 
policy  avoided  if  he  caused  a  sheller,  operated  by  steam,  and  an  engine 
and  boiler,  furnishing  the  power,  to  be  brought  quite  near  the  cribs, 
and  the  corn  was  destroyed  by  fire  caused  by  the  proximity  of  the  en- 
gine to  the  cribs.     Davis  v.   Western  Home  his.  Co.,  509. 

7.  Definition.  —  The  Word  *'  Exposure,"  as  used  in  policies  of  insurance, 

indicates  danger  of  destruction  or  injury  to  the  property  insured  from 
external  sources  not  inherent  in  the  property  itself.  Davis  v.  Westej'n 
Home  Ins.  Co.,  509. 

8.  False  Statement  concerning  Occupation  of  Premises  Avoids  Policy. 

—  The  holder  of  a  policy  of  insurance  on  a  dwelling-house  described  in 
the  policy  as  occupied  by  good  tenants  cannot  recover  for  a  loss,  if  such 
house  was  in  fact  vacant  when  the  policy  was  issued.  Such  statement 
is  a  warranty;  and  to  entitle  the  insured  to  recover,  it  must  have  been 
true,  although  it  was  made  in  ignorance,  and  without  any  desire  to 
misrepresent  any  of  the  facts.     Boyd  v.  Insurance  Co.,  676. 

9.  Waiver  of  Warranty  of  Occupation  of  Insured  Premises,  What 

Necessary  to  Constitute.  —  If  a  policy  of  insurance  is  void  at  its  in- 
ception because  it  contains  a  warranty  that  the  premises  insured  were 
occupied,  when  in  fact  they  were  vacant,  a  subsequent  notice  to  the  in- 
surer that  they  were  vacant  at  the  time  of  the  giving  of  the  notice  can- 
not give  life  to  the  policy;  and  the  consent  of  the  insurer  to  the  vacancy 
will  not  constitute  a  waiver  by  him  of  the  forfeiture  caused  by  the 
premises  not  being  occupied  when  the  policy  was  issued,  unless  such 
consent  was  given  Avith  full  notice  of  all  the  facts.  Boyd  v.  Insurance 
Co.,  676. 

10.  Requirement  of  Proofs  of  Loss  not  Waiver  of  Other  Defenses.  — 
An  insurer,  by  requiring  proofs  of  loss  stipulated  for  in  the  policy,  does 
not  waive  his  right  to  set  up  other  defenses,  although  the  insured  may 
have  incurred  expense  in  furnishing  the  required  proofs.  Boyd  v.  Insur- 
ance Co.,  676. 

11.  Notice  op  Concurrent  Insurance.  — If  the  Agent  of  the  Insurer 
Knows  when  he  receives  the  application  for  insurance  that  the  assured 
is  desiring  and  applying  for  concurrent  insurance  in  excess  of  that 
permitted  by  the  policy,  this  knowledge  is  imputed  to  the  insurer,  and 
precludes  it  from  maintaining  a  defense  founded  upon  the  fact  that 
additional  insurance  was  finally  obtained.  Hagan  v.  Merchants'  etc  Ins. 
Co.,  493. 

12.  Insurance  Corporation  is  Bound  by  the  Knowledge  Obtained  bt 
its  Agents.     Hagan  v.  Merclinnts'  etc.  Ins.  Co.,  493. 

13.  Mistake  in  Writing  Name  of  Party  whose  Property  is  Insured. 

—  If  a  policy  of  insurance  is  written  in  the  name  of  the  husband, 
through  a  mistake  of  an  agent  of  the  insurer,  or  of  his  clerk,  who  in- 
tended to  write  it  in  the  name  of  the  wife,  whom  he  knew  to  be  the 
owner  of  the  property,  an  action  may  be  sustained  thereon  by  the  hus- 
band for  the  use  of  the  wife,  though  the  policy  contains  a  provision  de- 
claring that  if  the  property  is  held  in  trust,  or  by  leasehold  or  other 
interest  not  amounting  to  absolute  or  sole  ownership,  it  must  be  so  rep- 
resented to  the  company  aud  expressed  in  the  policy  in  writing,  and 
that  the  company  will  not  be  bound  by  any  act  or  any  statement  made 
to  or  by  any  agent  or  other  person  which  is  not  contained  either  in  the 
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policy  or  in  the  written  application  on  which  the  insurance  was  based. 
Deitz  V.  Providence  etc.  Inn.  Co.,  908. 

14.  Waiver  of  Proofs  of  Loss.  —  If  an  insurance  company,  without 
making  any  objection  to  the  absence  of  proofs  of  loss,  writes  to  the  as- 
sured that,  "  We  don't  intend  to  look  any  further  into  the  matter,  and 
we  don't  deny  our  liability,  nor  do  we  admit  it,"  the  proof  of  loss  is 
waived.     Deitz  v.  Providence  etc.  Ins.  Co.,  908. 

16.  Clerks  of  Agents.  —  Mistake  of  a  Clerk  of  an  agent  of  the  in- 
surer in  transcribing  the  policy  is  a  mistake  of  the  agent  himself,  and 
the  obligations  of  the  insured  are  the  same  as  if  the  agent  had  made  the 
mistake.     Deilz  v.  Providence  etc.  Ins.  Co.,  908. 

16.  Clehk  of  Agent. — Insurance  agents  are  not  bound  to  attend  to  all 
the  details  of  their  business  in  person.  They  may  authorize  their 
clerks  to  contract  for  risks,  deliver  policies,  collect  premiums,  take 
payments  of  premiums  in  cash  or  security,  and  to  give  credit  or  de- 
mand cash.     Deilz  v.  Providence  etc.  Ins.  Co.,  908. 

17.  Pleading.  —  The  Execdtion  of  a  Policy  of  Insurance  is  not  Put  in 
Issue  by  an  answer  denying  that  the  policj'  as  set  out  in  the  complaint 
is  the  policy  issued  by  the  defendants,  "for  that  the  same  has  been 
changed  and  altered,  witliout  their  knowledge  and  consent,  since  its 
delivery,"  and  further  specifying  the  respects  in  which  it  has  been  so 
altered.  Such  policy  is  therefore  receivable  in  evidence  on  b>'lialf  of 
the  plaintiff  without  proving  its  execution,  and  without  evidence  con- 
cerning the  alleged  alterations.     Hagan  v.  Merchants'  etc.  Ins.  Co.,  493. 

18.  Parol  Evidence  that  proof  of  loss  was  prepared  and  sent  to  the  insurer 
is  admissible,  and  if  there  is  no  issue  as  to  the  form  or  sufficiency  of  the 
notice  or  proof,  there  is  no  necessity  of  evidence  of  the  contents  of  either, 
and  the  admission  of  an  alleged  copy  cannot  prejudice  the  insurer,  nor 
afford  him  any  ground  for  reversal.  Haijan  v.  Merchants'  etc.  Ins.  Co., 
493. 

19.  Counterclaim  Based  upon  a  Premium  Note  is  not  sustainable  when 
the  promise  in  the  note  is  to  pay  a  designated  sum  "in  such  portions 
and  at  such  times  as  the  directors  of  such  company,  agreeably  to  their 
act  of  incorporation  and  by-laws,  may  require,"  unless  the  directors 
have  declared  such  notes  or  some  portion  thereof  due  and  payable.  Ha- 
gan V.  Merchants'  etc.  Ins.  Co.,  493.  » 

20.  Life  Insurance  —  Insurable  Interest  —  Debt,  though  Barred  bt 
Statute  of  Limitations,  Gives,  in  Life  of  Debtor.  —  A  debt,  even 
though  not  legally  collectihle,  by  reason  of  tlie  bar  of  the  statute  of  limi- 
tations, gives  to  the  creditor  an  insurable  interest  in  the  life  of  his  debtor. 
Curtiss  V.  JStna  Life  Ins.  Co.,  114. 

21.  Insurance  Policy  —  Assignment  as  Collateral  Security  to  One 
having  No  Insurable  Interest. — A  policy  of  life  insurance  issued 
to  a  creditor  of  the  assured  may  be  assigned  by  such  creditor  as  collat- 
eral security,  and  the  assignee  may  enforce  payment  of  the  policy,  al- 
though at  the  time  of  the  assiynnient  he  had  no  in-urable  interest  in  the 
life  of  the  assured,  and  notwithstanding  the  policy  exp  essly  provides 
that  any  claim  made  by  an  assignee  shall  be  subject  to  proof  of  interest. 
An  assignment  as  collateral  security  doe^  not  come  witliin  the  meaning 
of  such  provision.  The  assignee  in  such  case  is  a  mere  trustee  for  the 
assured.     Curtiss  v.  Mina  Life  Ins,  Co.,  114. 

22.  Insurable  Interest  —  Wh;  iher  Assignee  has,  Immaterial  after 
Loss.  — After  a  loss  and  tixed  liability  have  attached  upon  a  puLcy  of 
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life  insurance,  it  is  of  no  concern  whatever  whether  an  assignee  has  or 
has  not  an  interest  in  the  life  insured.  Curtiss  v.  jEtna  Life  Ins.  Co., 
114. 

23.  Insurablb  Interest  —  Contracf  to  Advanck  Money  to  Persoit 
Gives,  in  his  Life. — A  binding  contract  by  one  person  to  advanc* 
money  to  another  on  demand  gives  to  the  former  an  insurable  interest 
in  the  life  of  the  latter.  And  if  such  an  agreement,  to  be  valid,  must  b» 
in  writing,  an  allegation  in  a  pleading  that  alleges  that  it  was  so  agreed 
must  be  held  to  imply  that  it  was  so  agreed  in  writing.  Curtiss  v.  ^tna 
Life  Ins,  Co.,  114. 

24.  Insurance  Policy  is  Instrdmest  in  Writing  Executed  in  This 
State  when.  —  A  policy  of  life  insurance  issued  by  an  insurance  com- 
pany of  another  state,  which  expressly  provides  that  it  shall  not  be 
operative  until  countersigned  by  the  general  agent  of  the  company  in 
this  state,  and  which  is  so  countersigned,  is  a  written  contract  executed 
in  this  state  within  the  meaning  of  the  statute  of  limitations.  CuHlss  v. 
^tna  Life  Ins.  Co.,  114. 

25.  Insurance  Company  Estopped  from  Alleging  Misrepresentation 
AS  to  Insurable  Interest  when.  —  Although  it  does  not  appear  that 
the  creditor  of  a  person  whose  life  is  insured  was,  at  the  date  of  the 
policy,  bound  by  a  written  contract  to  advance  the  amount  of  the  policy^ 
if  it  does  appear  that  future  advances  were  promised,  that  the  person 
whose  life  was  insured  had  made  a  written  acknowledgment  of  a  consid- 
erable subsisting  indebtedness,  that  a  full  and  correct  statement  of  all 
the  facts  as  they  existed  was  made  to  the  company's  agent,  that  tha 
company  continued  to  receive  the  premiums  with  knowledge  of  the  facts, 
and  that  the  full  amount  of  the  policy  was  finally  advanced  by  the  cred- 
itor, the  company  will  be  estopped  from  alleging  a  misrepresentation  of 
an  insurable  interest  to  the  full  amount  of  the  policy.  Curtiss  v.  JEtna 
Life  Ins.  Co.,  114. 

S6.  Construction  of  Policy.  — A  contract  of  insurance  is  to  be  construed 
aa  a  whole,  so  as  to.  receive  a  reasonable  interpretation,  and  the  risk  is 
not  to  be  extended  beyond  what  is  fairly  within  the  terms  of  the  policy. 
All  conditions  involving  forfeitures  or  exemptions  are,  however,  to  be 
construed  strictly  against  the  insurer,  and  most  favorably  for  the  insured. 
Duran  v.  Standard  etc.  Ins.  Co.,  773. 

•7.  Questions  Relating  to  Policy  in  Another  Company  not  Rele- 
vant when.  —  In  an  action  by  the  administratrix  of  the  insured  upon 
a  life  insurance  policy,  the  defendant  company  cannot  properly  question 
the  plaintiff  as  to  another  policy  in  another  company  held  by  the  deceased, 
and  as  to  the  payment  of  premiums  thereon.  Murray  v.  Home  Ben.  L, 
Ass'n,  133. 

33.  Presumption  against  Suicide  and  Murder  in  Case  of  Violent  Death 
of  Insured.  —  In  an  action  on  a  policy  of  life  insurance,  where  the  vio- 
lent death  of  the  insured  is  proved,  but  there  is  no  direct  proof  of  the 
manner  of  his  death,  the  presumption  of  law  is.  that  he  did  not  commit 
suicide,  and  was  not  murdered;  but  either  of  these  presumptions  may 
be  overcome  by  facts  and  circumstances  which  establish  the  contrary. 
Insurance  Co.  v.  Bennett,  685. 

m  Life  Insurance  Policy,  Clause  in,  Exempting  from  Liability  for 
Injury  from  Unlawful  Act,  how  Construed.  —  A  provision  in  a  pol- 
icy of  life  insurance  exempting  the  insurer  from  liability  for  injuries  to 
the  insured  while  engaged  in  or  in  consequence  of  some  unlawful  act 
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^oes  not  extend  to  exempt  the  insurer  from  liability  because  of  the  in- 
fraction of  law  by  the  insured,  when  the  act  has  no  connection  with  the 
injury,  or  when  the  act  is  in  violation  of  some  obligation  of  morality  or 
rule  of  policy  not  recognized  or  adopted  as  law.  Living  in  fornication 
is  not  an  unlawful  act,  unless  it  is  accompanied  with  circumstances  of 
notoriety  or  publicity;  and  the  fact  that  the  insured  was  so  living  at  the 
time  of  his  deatli  does  not  exempt  the  insurer  from  liability  under  this 
clause.     Insurance  Co.  v.  Bennett,  685. 

30.  LiFB  Insorancb  Policy,  Clause  in,  Exemptinq  from  Liability  vw 
Insured  Killed  ih  Quarrel,  how  Consirued.  —  A  clause  in  a  policy 
of  life  insurance,  providing  that  '*  if  death  occurs  from  assault  pro- 
voked by  quarreling,  no  recovery  can  be  had, "  must  have  a  reasonable 
construction,  and  the  death  of  the  insured  cannot  be  regarded  as  coming 
within  its  meaning,  unless  it  occurred  as  the  result  of  a  quarrel  pro- 
Toked  by  himself,  and  of  so  serious  a  nature  that  he  might  reasonably 
have  expected  that  anger  would  be  thereby  aroused,  and  injury  inflicted. 
It  is  not  every  frivolous  controversy  that  is  a  quarrel  within  the  mean- 
ing of  such  a  clause.     Insurance  Co.  v.  Bennett,  685. 

8L  Life  Insurance  Policy  —  Clause  in,  Requiring  Direct  and  Positive 
Proof  of  Cause  of  Death,  how  Construed.  — In  construing  a  clause 
in  a  policy  of  life  insurance,  which  provides  that  "the  insurance  shall 
not  be  held  to  extend  to  any  cause  of  death,  the  nature,  cause,  or  man- 
ner of  which  is  unknown  or  incapable  of  direct  and  positive  proof,"  the 
court  may,  in  a  case  where  there  is  circumstantial,  but  no  direct,  evi- 
dence of  the  manner  of  the  death  of  the  insured,  charge  the  jury  that 
they  may  find  any  fact  proven  which  may  rightfully  and  reasonably  be 
inferred  from  the  evidence.     Insurance  Co.  v.  Bennett,  685. 

22.  Life  Insurance  Policy  —  "Accidental  Means"  of  Death  within 
Meaning  of  Clause  in. — Where  a  policy  of  life  insurance  does  not 
contain  a  provision  in  terms  against  a  claim  under  the  policy  if  the 
death  was  caused  by  intentional  injury  inflicted  by  the  insured,  or  any 
other  person,  but  contains  merely  a  provision  that  the  policy  only  covers 
injuries  eflFected  through  "accidental  means,"  an  injury  not  anticipated, 
and  not  naturally  to  be  expected  by  the  insured,  though  intentionally  in- 
flicted by  another,  is  an  accidental  injury  within  the  meaning  of  the 
contract.     Insurance  Co.  v,  Bennett,  685. 

S8.  Benefit  Society  —  Certificate  as  Contract  of  Insurance.  —  The 
Ancient  Order  of  United  Workmen,  so  far  as  it  is  engaged  in  the  lousiness 
of  life  insurance,  is  to  be  treated  in  law  as  a  mutual  life  insurance  com- 
pany; and  a  certificate  of  membership  and  insurance  therein  is  to  be  re- 
garded as  a  written  contract,  and,  so  far  as  it  goes,  it  is  the  measure  of 
the  rights  of  all  parties.     Charti'und  v.  Brace,  235. 

S4.  Insurance  in  Benefit  Society  Treated  as  Will. — A  policy  of  life 
insurance  in  a  mutual  benefit  society  is  in  the  nature  of  a  testament; 
and  in  constrtiing  it,  the  court  will,  as  far  as  possible,  treat  it  Jis  a  will. 
Chartrand  v.  Brace,  235. 

S6.  Representations.  —  Where  one  asserts  that  certain  statements  are 
true,  and  if  not  true,  that  this  fact  shall  avoid  a  policy  of  insurance,  the 
question  whether  they  were  actually  material  is  not  important,  as  the 
parties  have  the  right  to  make  their  truth  the  basis  of  the  contract;  but  if 
the  applicant  merely  averred  that  the  statements  were  true  to  the  best 
Af  his  knowledge  and  belief,  then  the  policy  cannot  be  avoided  on  ac- 
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eonnt  of  them,  nnless  he  did  not  know  or  believe  tham  to  be  true.  Cohb 
r. Covenant  MuL  Ben.  Ass'n,  619. 
36.  Negative  Ai^sweb  to  the  Question,  **  Havb  You  Personally  Con- 
sulted A  Physician,  been  prescribed  for,  or  personally  treated  within 
the  past  ten  years?  "  will  avoid  a  policy  of  insurance  if  the  applicant  had, 
within  the  time  named,  being,  as  he  supposed,  in  need  of  a  physician, 
gone  to  one  for  the  purpose  of  consulting  him  as  to  what  was  the  matter, 
had  an  interview,  answering  questions,  and  receiving  aid,  advice,  or  as- 
sistance from  him.  The  question  thus  answered  in  the  application 
should  not  be  considered  as  referring  to  any  specific  disease.  If  the  ap- 
plicant had  consulted  a  physician,  who  had  prescribed  for  him,  and 
administered  a  hypodermic  injection  of  morphine,  he  was  personally 
treated  within  the  meaning  of  the  interrogatory.  Cohb  v.  Covenant  Mut. 
Ben.  Asa'n,  619. 

87.  FORFEITCEE  FOR  DePAULT  OF  ASSURED  WAIVED  BY  ReCOGNIZXNQ  CON- 
TINUED Validity  of  Policy.  — If  an  insurance  company,  after  knowl- 
edge of  any  default  for  which  it  might  terminate  a  contract  of  insurance, 
enters  into  negotiations  or  transactions  with  the  assured,  which  recog- 
nize the  continued  validity  of  the  policy,  and  treat  it  as  still  in  force, 
the  right  to  claim  a  forfeiture  for  such  previous  default  is  waived. 
Murray  v.  Home  Ben.  L.  Ass'n,  133. 

88.  Waiver — Unconditional  Offer  to  Accept  Overdue  Premium  is 
Waiver  of  Forfeiture  when.  —  An  unconditional  offer  by  an  insur- 
ance company  to  accept,  at  a  future  time,  an  overdue  premium,  with  a 
tender  of  payment  in  pursuance  of  such  offer,  is  a  waiver  of  any  forfeiture 
that  might  have  been  enforced  because  the  premium  was  not  paid  when 
due.     Murray  v.  Home  Ben.  L.  Ass'n,  133. 

89.  Waiver  of  Forfeiture  Treated  as  Unconditional  when.  —  A  for- 
feiture is  not  favored,  and  will  not  be  enforced  unless  specifically  and 
definitely  provided  for  in  the  contract;  and  a  waiver  thereof  will  be 
treated  as  unconditional,  unless  it  clearly  appears  that  it  was  otherwise 
understood  by  the  parties.     Murmy  v.  Home  Ben.  L.  Ass'n,  133. 

40.  Tender  may  be  Made  within  Reasonable  Time.  —  Where  an  insur- 
ance company  requests  the  assured  to  make  overdue- payments  of  pre- 
mium after  a  forfeiture  has  accrued,  without  any  conditions  being  annexed 
to  the  request,  a  tender  of  such  payment  may  be  made  within  a  reason- 
able time  after  such  request.  And  the  fact  that  at  the  time  of  the 
tender  the  assured  was  in  his  last  illness,  and  witliin  a  few  days  of  his 
death,  will  not  render  the  tender  ineffectual,  where  the  offer  to  receive 
the  assessments  contains  no  conditions  that  the  assured  must  be  in  good 
health  at  the  time  of  payment.     Murray  v.  Home  Ben.  L.  Ass'n,  133. 

41.  Benefit  Society  —  Insured  has  No  Interest  in  Fund.  — The  insured 
member  in  a  mutual  benefit  society  has  no  interest  in  the  fund.  He 
simply  has  a  power  of  appointment,  which,  if  not  exercised,  becomes 
inoperative,  and  in  no  event  does  the  insurance  money  become  assets  of 
the  insured's  estate.     Rollins  v.  McHatton,  260. 

IS.  Beneficial  Association — Beneficiary,  Who  may  be. — Under  a 
statute  authorizing  the  organization  of  corporations  for  the  purpose  of 
assisting  the  widows,  orphans,  and  other  relatives  of  deceased  mem- 
bers, or  any  persons  dependent  upon  deceased  members,  one  may  be 
made  a  beneficiary  who  is  neither  a  widow,  orphan,  or  other  relative 
of  the  member,  if  wholly  or  partly  dependent  upon  him  for  support. 
McCarthy  v.  Supreme  Lodge,  637. 
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43.  Beneficial  Associations  —  Dependents,  Who  are  not.  —  A  bene- 
ficiary must  be  dependent  upon  a  member  in  a  material  degree  for  sup. 
port,  maintenance,  or  assistance,  and  the  obligation  on  the  part  of  tho 
member  to  furnish  it  must  rest  upon  some  moral,  legal,  or  equitable 
ground,  and  not  upon  the  purely  voluntary  or  charitable  impulses  of 
the  member.     McCarthy  v.  Supreme  Lodge,  637. 

44.  Beneficial  Associations  —  Dependent,  Who  is. — One  Engaged  to 

BE  Married  to  a  Member,  to  whose  support  he  contributes  weekly, 
under  an  agreement  so  to  do,  a  material  sum,  which  is  necessary  for  her 
comfortable  support,  is  a  dependent,  within  the  meaning  of  the  statute 
controlling  beneficial  associations,  where  the  contribution  is  made  and 
accepted  on  account  of  the  engagement  of  marriage,  and  the  agreement 
to  make  it  was  induced  by  her  leaving,  at  his  request,  an  employment 
in  which  she  was  receiving  more  wages  than  she  could  get  in  the  new 
employment  into  which  she  entered.  The  fact  that  she  could  have  re- 
turned to  her  old  employment,  and  thereby  have  supported  herself  as 
she  had  been  accustomed  to  do  before  leaving,  and  that  since  the  death 
of  her ^anc^c  she  had  supported  herself,  cannot  afifect  her  status  at  the 
time  of  his  death  and  at  the  time  the  certificate  was  taken  out.  Mc- 
Carthy v.  Supreme  Lodge,  637. 

45.  Beneficial  Association  —  Dependent,  Ceasing  to  be, — The  fiancie 
of  a  member  on  whom  she  is  dependent  for  support  does  not  cease  to 
be  such  dependent  on  account  of  their  having  had  a  lovers'  quarrel,  and 
his  feelings  having  become  for  a  time  alienated  from  her,  if,  up  to  the 
time  of  his  death,  their  engagemeut  had  not  been  broken,  and  she  ex- 
pected to  meet  him  again,  and  make  up  their  quarrel,  and  there  is 
nothing  to  show  that  he  had  intended  to  contribute  no  longer  to  her 
support,  or  that  she  understood  that  she  was  not  to  depend  on  him  any 
longer.     McCarthy  v.  Supreme  Lodge,  637. 

46.  Benefit  Society  —  Change  of  Beneficiary.  —  The  beneficiary  named 
in  an  insurance  certificate  issued  by  a  benefit  society  may  be  changed 
by  the  member,  when  power  to  make  the  change  is  conferred  by  the 
charter  and  by-laws,  and  also  recognized  in  the  contract  of  insurance. 
RoUina  v.  McHatton,  260. 

47.  Benefit  Society  —  Change  of  Beneficiary  —  Equitable  Jurisdic- 
tion.—  Where  the  insured  member  in  a^mutual  benefit  society  has  in 
good  faith  attempted  to  comply  with  the  mode  prescribed  for  changing 
his  beneficiary,  but,  owing  to  circumstances  beyond  his  control,  the 
change  is  not  entirely  consummated  at  the  time  of  his  death,  equity 
will  sometimes  treat  the  substitution  as  complete.  Rollins  v.  McHatton, 
260. 

48.  Benefit  Society  —  Change  of  Beneficiary.  —  Where  a  certificate 
of  membership  and  insurance  issued  by  a  benefit  society  specifies  the 
mode  in  which  a  change  of  beneficiary  may  be  made,  such  mode  must 
be  strictly  followed,  to  be  valid,  and  when  the  certificate  specifies  that 
such  change  is  to  be  made  by  an  entry  thereof  on  the  records  of  the 
society,  a  mere  delivery  of  the  certificate  by  the  assured,  accompanied 
with  oral  declarations  in  relation  thereto,  will  not  constitute  such  a 
compliance  as  will  work  a  change  of  beneficiary.  Rollins  v.  McHatton, 
260. 

48.  Beneficial  Associations. — Change  of  Beneficiary  cannot  be  made 
by  the  will  of  a  member  when  the  by-laws  of  the  association  point  out 
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a  mode  !n  wliich  snch  changes  can  be  made,  and  that  mode  was  not 
adopted.     McCarthy  v.  Supreme  Lodge,  637. 

s80.  Benefit  Society  —  Death  of  Beneficiary  before  Assured.  —  Where 
the  beneficiary  named  in  an  insurance  certificate  issued  by  a  mutual 
benefit  society  dies  before  the  insured  member,  no  interest  in  the  fund 
vests  in  the  beneficiary,  and  her  surviving  son  inherits  no  part  of  the 
fund  by  virtue  of  his  relationship.     Rollins  v.  McHatton,  260. 

91.  Benefit  Society  —  When  Vests  in  Beneficiary. — When  a  certifi- 
cate  of  insurance  in  a  mutual  benefit  society  provides  that  upon  the 
death  of  the  member  named  therein  the  insurance  shall  be  paid  to  his 
wife,  or  in  case  of  her  death  to  his  children,  she  has  a  vested  right  to 
the  fund  upon  the  death  of  her  husband,  and  upon  her  subsequent  death 
the  fund  vests  in  her  administrator  as  part  of  her  estate.  Chartrand  v. 
Brace,  235. 

J8.  Life  —  Prescription  Defined.  —  A  judge,  being  requested  by  a  jury 
to  define  the  word  "prescription,"  responded  as  follows:  "If  the  in- 
sured went  to  a  physician  for  the  purpose  of  getting  his  aid,  advice,  or 
assistance  as  a  physician,  in  a  difficulty  under  which  he  was  then  sufifer- 
ing,  or  supposed  himself  to  be  sufifering,  and  the  physician,  hearing 
what  the  insured  had  to  say,  as  a  physician,  and  for  the  purpose  of  re- 
lief, or  cure,  or  aid,  or  assistance,  gave  to  the  insured  medicine,  then  it 
may  be  said  that  such  a  physician  prescribed  for  him."  It  was  held 
that  this  response  was  correct,  and  was  not  subject  to  the  objection  that 
it  was  a  charge  upon  the  facts.     Cobb  v.  Covenant  Mut.  Ben.  Ass'n,  619. 

J3.  Insurance  Certificate  —  Time  within  Which  Action  may  bb 
Brought  thereon.  —  Though  a  clause  in  a  certificate  of  insurance  de- 
clares that  no  action  shall  be  maintained  for  any  cause  connected  there- 
with unless  such  action  is  commenced  within  six  months  after  the 
happening  of  the  death  on  account  of  which  the  action  is  brought,  the 
limitation  does  not  commence  to  run  until  the  cause  of  action  has  ma- 
tured so  that  suit  can  be  maintained  thereon.  ,Matt  v.  Iowa  Mut.  Aid 
Ass'n,  483. 

94.  Venue,  Contract  LiMniNO.  —  Insurance  Certificate  Limiting  the 
Place  where  Action  can  be  Brought  thereon  to  the  county  in  which 
the  principal  office  of  the  insurer  is  situated,  is,  as  to  such  limitation, 
void,  and  cannot  prevent  the  maintenance  of  such  action  in  any  court 
of  competent  jurisdiction.     Matt  v.  Iowa  Mut.  Aid  Ass'n,  483. 

•66.  Accident  Insurance  —  Exceptions  in  Policy  Susceptible  of  Two 
Constructions.  —  Where  an  exception  to  a  policy  of  accident  insurance 
is  capable  of  two  meanings,  the  one  is  to  be  adopted  which  is  most  favor- 
able to  the  insured.     Travelers  Ins.  Co.  v.  Murray,  267. 

S6.  Exceptions  in  Policy  —  Construction.  —  Where  a  policy  of  accident 
insurance  insures  against  death  from  bodily  injury  caused  through  ex- 
ternal, violent,  and  accidental  means,  but  excepts  from  liability  for 
death  from  hernia,  or  medical  or  surgical  treatment,  the  insurer  is  liable 
when  the  proximate  cause  of  death  is  hernia  inflicted  by  external,  vio- 
lent, and  accidental  means.      Travelers  Ins.  Co.  v.  Murray,  267. 

J7.  Violation  of  Sunday  Law  as  Bar  to  Recovery.  —  Under  an  accident 
insurance  policy  providing  that  no  recovery  can  be  had  for  an  injury 
efifected  or  resulting  wholly  or  partly,  directly  or  indirectly,  from  any 
violation  of  law,  the  insured  cannot  recover  for  an  injury  received  on 
Sunday,  and  caused  by  an  accident  while  he  was  returning  from  a  hunt* 
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ing  expedition,  in  a  state  where  the  statnte  prohibits  both  hunting  and 
traveling  for  pleasure  on  Sunday,     Duran  v.  Standard  etc.  Ins.  Co.,  773. 

58.  Proximate  Cause  of  Death.  —  Where  the  insured  under  an  accident 
policy  is  injured  by  an  accident  producing  hernia,  and  dies  after  a 
necessary  but  unsuccessful  surgical  operation  resulting  in  peritonitis, 
the  accident,  and  not  the  operation,  is  the  proximate  cause  of  death. 
Travelers  Ins.  Co,  v.  Murray,  267. 

69.  Evidence  of  Vigor  and  Habits  of  Assured.  —  Where  an  action  to 
recover  on  a  policy  of  accident  insurance  for  the  death  of  the  insured 
from  hernia,  inflicted  while  performing  his  duties  as  a  railroad  fireman 
after  the  policy  issued,  recovery  is  resisted  on  the  ground  that  he  was 
afflicted  with  chronic  hernia  long  before  the  accident,  evidence  showing 
his  habits,  health,  vigor,  and  ability  to  perforin  continued  hard  labor  up 
to  the  time  of  the  injury  is  competent  to  refute  tlie  defense  set  up. 
Travelers  Ins.  Co.  v.  Murray,  267. 

•0.  Evidence  —  What  Required  to  Establish  Prior  Disease  or  In- 
firmity. —  Where,  in  an  action  to  recever  on  a  policy  of  accident  in- 
surance for  the  death  of  the  insured  from  hernia,  inflicted  while  he 
was  performing  his  duties  as  a  railroad  fireman  after  the  policy  is- 
sued, recovery  is  resisted  on  the  ground  that  the  deceased  was  afflicted 
with  chronic  hernia  long  before  the  accident,  this  defense  must  be  es- 
tablished affirmatively  by  competent  testimony,  and  it  is  not  established 
by  statements  made  by  the  deceased  to  his  physician  after  the  accident, 
to  the  effect  that  he  did  not  know  that  he  had  ever  been  afflicted  with 
hernia,  although  he  had  noticed  a  little  lump  there  at  times  for  about 
eight  years  back,  especially  when  the  evidence  of  other  witnesses,  who 
knew  him  intimately  and  for  a  long  time,  shows  hia  continued  good 
health,  bodily  vigor,  and  a  condition  absolutely  incompatible  with  the 
supposed  disability  for  a  long  time  prior  to  the  accident.  Travelers  In*, 
Co.  V.  Murray,  267. 

See  Mandamus,  6;  Railroad  Companies,  12;   Vendor  and  Purohassi, 

15. 

INTEREST. 
See  Damages,  7.  » 

INTOXICATING  LIQUORS. 
See  Master  and  Servant,  6,  7;  Statutes,  13. 

INTOXICATION. 
See  Railroad  Companies,  6,  7. 

JUDGMENT  —  DECREE. 

1.  Relief  from,  in  Equity,  What  Fraud  Justifies. — A  judgment  or 
decree  will  not  be  set  aside  or  annulled  in  equity  on  account  of  any 
fraud  which  is  not  extrinsic  or  collateral  to  the  questions  examined 
and  determined  in  the  original  action.  A  fraud  is  not  extrinsic  or  col- 
lateral, within  the  meaning  of  the  rule,  unless  it  is  one  the  effect  of  which 
prevents  a  party  from  having  a  trial.     Pico  v.  Cohn,  159. 

%  Equity  —  Relief  from  Judgment. — Perjury,  though  Induced  bt 
Bribery,  is  not  available  in  equity  as  a  ground  for  obtaining  relief  from 
a  judgment  procured  thereby,  when  such  judgment  was  the  result  of  the 
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trial  of  an  action  in  which  the  truth  of  the  alleged  perjury  was  necessarily 
drawn  in  question  and  submitted  to  tlie  court  for  its  determination,  and 
such  bribery,  though  suspected,  could  not  be  established  in  time  to  be 
made  the  ground  of  a  new  trial  or  of  other  relief  on  the  former  action. 
Pico  V.  Cohn,  159. 

8.  Equity  has  JuRrsDICTro^J  to  Vacatk  Satisfaction  op  Judgment  and 
Enforce  Lien  of  Levy  when.  —  A  court  of  chancery  has  jurisdiction 
to  vacate  a  satisfaction  of  judgment  effected  through  a  void  execution 
sale  of  lands,  and  if  the  levy  is  valid,  to  enforce  its  lien  by  a  sale  of  the 
lands.     Ballard  v.  Scruggs,  703. 

4.  A  Collateral  Attack  on  a  Judgment  or  Order  cannot  be  success- 
ful unless  such  judgment  or  order  is  void.     Dyer  v.  Leach,  171. 

6.  Correct  Judgment  Affirmed,  though  Rendered  on  Insufficient 
Grounds.  —  A  judgment,  if  correct,  will  be  afiSrmed,  although  it  was 
rendered  upon  grounds  that  were  insufficient.  Railway  Co.  v.  Wilsorit 
693. 

6.  Restitution  after  Modification.  —  If  a  judgment  is  modified  on  appeal 

by  reducing  the  amount  of  the  recovery,  the  appellant  is  not  entitled  to 
have  a  sale  made  of  the  property  to  a  party  to  the  action,  for  an  amount 
less  than  the  judgment  as  modified,  vacated,  though  the  statute  declares 
that  when  a  judgment  or  order  is  reversed  or  modified,  the  appellate 
court  may  make  complete  restitution  of  all  property  and  rights  lost  by 
the  erroneous  judgment  or  order.     Hewitt  v.  Dean,  227. 

7.  Res   Judicata — Homestead. — After  a  Judgment  of  Foreclosure 

against  a  husband,  he  cannot,  in  defense  of  an  action  by  the  purchaser 
under  such  foreclosure,  assert  that  the  property  was  a  homestead  when 
the  former  judgment  was  entered;  that  his  wife  was  not  a  party  to  the 
judgment  and  was  not  affected  thereby;  and  that  he  has  a  right  of  pos- 
session acquired  from  the  homestead  right  of  his  wife.  Whatever  right 
the  husband  had  because  of  the  wife's  homestead  right  was  available  as 
a  defense  to  the  foreclosure  suit.     Dodd  v.  Scott,  492. 

8.  Former  Jeopardy  —  Disagreement  of  Jury. — The  fact  that  one  ac- 

cused of  a  crime  is  tried  before  a  jury  which,  in  announcing  that  its 
members  cannot  agree,  is  discharged  in  his  absence,  and  while  he  is 
confined  in  jail,  does  not  entitle  him  to  be  released  from  custody  and 
further  trial  on  the  ground  that  he  has  been  once  in  jeopardy.  Yar' 
borough  v.  Commonwealth,  524. 

9.  Foreign  Judgment  —  Pleading  —  Rendition  and  Entry  of. — In  an 

action  upon  a  judgment  of  the  queen's  bench  division  of  the  high  court 
of  justice,  in  England,  an  averment  in  the  complaint  that  the  plaintiff 
in  the  action  in  which  the  judgment  was  rendered  signed  final  judgment 
for  a  specified  sum  in  accordance  with  the  terms  of  an  order  of  said 
court,  "which  said  judgment  was  then  and  there  duly  given,  made, 
and  entered,"  is  sufficient  as  against  a  general  demurrer.  Dore  v. 
Thornhurgh,  100. 
See  Appeal  and  Error,  5;  Attachment,  .3,  4;  Evidence,  2;  Husband 
AND  Wife,  10;  Justice  of  the  Peace;  Limitations  of  Actions,  3{ 
Reoeivino  Stolen  Goods,  6;  Replevin,  6. 

JUDICIAL  SALES. 
See  Executions,  6-9;  Executors  and  Administrators 
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JURISDICTION. 
See  Perjury;  Trusts,  2. 

JUSTICE  OF  THE  PEACE. 
JvDOMKNT  oir  JusncK  OF  Peacb  Irregular,  but  not  Void,  when.  —  A 
judgment  rendered  by  a  justice  of  the  peace  upon  service  of  summona 
made  by  a  special  officer  appointed  upon  an  affidavit,  which  failed  to 
Bhow  that  "  the  business  was  urgent,"  is  not  void,  but  merely  irregular. 
Railway  Co.  v.  Brooks,  673. 

LACHES. 
See  Banes  and  Banking,  1;  Partnership,  2. 

LANDLORD    AND   TENANT. 

L  Landlord  Estopped  from  Claiming  Damaqes  fob  Expensb  o»  Im- 
provements WHEN.  —  Wliere  a  lease  provides  that  compensation  to  the 
landlord  for  an  improvement  made  by  him  for  the  tenant's  benefit  is  to 
be  made  solely  from  the  rents  reserved,  the  landlord,  by  accepting  a 
surrender  of  the  leased  premises,  is  estopped  from  claiming  damages  for 
the  expense  of  the  improvement.      Welcome  v.  Hess,  145. 

&  Landlord  Estopped  from  Denying  Surrender  op  Lease  when.  — 
A  landlord  who  takes  possession  of  premises  abandoned  by  his  tenant 
before  the  expiration  of  the  term,  and  relets  them  for  a  period  longer 
than  the  remainder  of  the  term  without  notifying  the  original  lessee 
that  he  would  do  so  on  his  account,  and  witliout  notifying  him  that  he 
would  continue  to  hold  him  liable  for  the  rent,  will  be  estopped  from 
denying  that  he  accepted  the  surrender  of  the  lease.  Welcome  v,  Hesa, 
145. 

8.  Tenant  cannot  Abandon  without   Acceptance   of   Surrender   bt 
*TjANDLORD.  — A  tenant  cannot  abandon  his  title;  and  notwithstanding 
he  has  gone  out,  unless  the  surrender  is  accepted  by  the  landlord,  hi» 
right  of  possession  continues  during  the  term.      Welcome  v.  Hesa,  145. 
See  Lease. 

LARCENY,  s 

1.  Taking  op  Property,  What  Sufficient  to  Consiitute.  — Under  the 

code  of  Texas,  the  essential  element  of  theft  is  a  fraudulent  taking  of 
property,  and  such  taking  is  sufficiently  established  by  evidence  show- 
ing that  the  property,  consisting  of  money,  was  in  a  drawer  which 
the  accused  had  unlocked  with  his  own  keys  and  had  opened;  that 
his  hands  were  in  the  drawer  when  he  was  discovered;  that  in  re- 
sponse to  a  command  to  hand  over  the  money  he  had  taken,  he  had 
surrendered  some  which  was  in  his  hands  and  some  out  of  his  pocket, 
which,  together  with  that  remaining  in  the  drawer,  made  up  the  full 
amount  which  was  therein  before  he  unlocked  it.  Harria  v.  State, 
717. 

2.  Handing  Immediately   Back  to  the   Owner  Property   feloniously 

taken  does  not  purge  the  offense,     Harris  v.  State,  717. 

8.  Larceny  of  Property  Obtained  by  Fraud. — One  may  be  convicted 
of  larceny  of  property  which  he  obtained  from  another  by  fraud,  pre- 
meditated trick,  or  device.     Commonwealth  v.  Lannan,  629. 

A.  Larceny  of  Property,  Part  of  Which  Belonged  to  the  Thief.  — 
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One  may  be  convicted  of  larceny  who  fraudulently  obtained  posses- 
sion of  a  sum  of  money,  to  a  small  part  of  which  he  was  entitled,  with 
an  intent  at  the  time  of  misappropriating  the  whole  to  his  own  use. 
Commonvxalth  v.  Lannan,  629. 

ft.  Agent  Who  Obtained  Possession  of  a  Sum  of  Money  upon  his 
False  Representation  that  it  was  the  amount  necessary  to  be  paid  for 
certain  land,  which  his  principal  desired  to  buy,  and  who,  after  paying 
the  real  price  asked  for  the  land,  appropriated  the  balance  to  his  own 
use,  is  guilty  of  larceny.     Commonwealth  v.  Lannan,  629. 

€.  The  Possession  of  Stolen  Property  almost  immediately  after  the 
larceny  raises  a  presumption  of  guilt,  which,  if  not  rebutted,  will  war- 
rant a  conviction  of  the  larceny.     Huggins  v.  People,  357. 

J.  EviDBNOK  —  Possession  of  Stolen  Property  as  Evidence  of  Guilt. 
—  It  is  error  to  instruct  a  jury  that  the  possession  of  stolen  property  is 
a  circumstance  sufBcient  to  warrant  the  presumption  of  guilt  on  the  part 
of  the  person  having  such  possession,  if  the  evidence  shows  that  such 
possession  was  recent,  personal,  exclusive,  and  unexplained.  The  in- 
struction upon  this  subject  should  be,  that  such  possession  is  a  mere 
circumstance  to  be  considered  by  the  jury  in  connection  with  other 
evidence  in  the  case  in  determining  the  issue  of  the  defendant's  guilt. 
Cooper  T.  StatCt  712. 

See  Indictment. 


LEASE. 

1.  Statute  of  Frauds  —  Surrender,  What  CoNSTrruTES,  and  how 
Made.  —  A  surrender  is  the  yielding  up  of  an  estate  for  life  or  years  to 
the  reversioner  or  remainderman.  Under  the  statute  of  frauds,  it  can 
be  made  only  by  express  consent  of  the  parties,  in  writing,  or  by  opera- 
tion of  law  when  the  acts  of  the  parties  imply  that  both  have  consented, 
and  are  such  as  estop  them  from  disputing  the  fact  of  surrender,  and  as 
would  not  be  valid  unless  the  term  were  ended.      Welcome  v.  Hess,  145. 

%  Acts  Implying  Consent  to  Surrender  of  Lease  Independent  of 
Intention  of  Parties.  —  A  surrender  of  a  lease  by  operation  of  law 
results  from  acts  which  imply  mutual  consent,  independently  of  the  in- 
tention of  the  parties  that  their  acts  shall  have  that  eflfect.  It  is  by 
way  of  estoppel.      Welcome  v,  Hess,  145. 

%.  Formal  Surrender  of  Lease  Unnecessary  when.  —  Where  a  land* 
lord  resumes  possession  with  the  acquiescence  of  the  tenant,  or  gives  a 
lease  to  another,  or  does  any  act  which  amounts  to  an  eviction,  he  will 
be  estopped  from  disputing  the  surrender,  and  a  formal  surrender  will 
be  unnecessary.     Welcome  v.  Hess,  145. 

See  Landlord  and  Tenant. 
LEGISLATURE. 

CJOSSTITUnONAL  LAW  —  DELEGATION   OF  LEGISLATIVE  PoWEK.  ~  A   statute 

ma'king  the  common  right  of  the  people  of  the  whole  state  to  take  oy- 
sters from  its  waters  depend  upon  the  result  of  the  popular  vote  of  per- 
sons residing  in  any  number  of  the  election  districts  of  a  certain  county^ 
as  to  whether  or  not  the  taking  of  oysters  by  scoop  or  dredge  within 
the  waters  of  such  county  by  any  person  shall  be  prohibited,  is  uncon- 
jtitutional.     The  legislature  cannot  delegate  its  power  to  a  county  to 
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regnlate  or  deny  a  right  commoa  to  the  people  of  the  whole  ttatek 
Bradahaw  v.  Lank/ord,  602. 

See  Statutes. 

LESSOR  AND  LESSEE. 
See  Lakdlord  amd  Tenant;  Railboad  CoutAvoM. 

LIBEL. 
Ikjunction  will  not  Issub  to  Restrain  defendant  from  libeling  oem-> 
plainant  when  the  libela  complaiued  of  are  nothing  more  than  fala* 
representations  aa  to  the  character  and  qnality  of  hie  property  uid  ■•' 
to  hie  title  thereto.     Covell  v.  Chadwick,  625. 
See  Slandek. 

UENS. 
See  Judgment. 

LIFE  INSURANCE. 
See  Insubance,  20-54. 

LIMITATIONS  OF  ACTIONS. 

1.  Statute  ov  Lihitation.s,  Running  of,  not  PBsauHBD  from  Aixmia- 

TTON  IN  Pi^KADiNO  WHEN.  —  An  allegation  in  a  pleading  showing  money^ 
to  have  been  loaned  at  a  date  Bufficiently  remote  to  admit  of  the  running^ 
of  the  statute  of  limitations  raises  no  presumption  that  the  statute  has 
mo.  But  when  the  allegation  is  consistent  with  the  opposite  concla-^ 
sion,  —  that  is,  that  the  debt  is  not  barred,  —  the  defense  must  be  raised 
by  plea.     Curtissv.  jEtna  Life  Ins.  Co.,  114. 

2.  Foreign  Judgments.  —  That  portion  of  the  statute  of  limitations  limit* 

ing  the  time  within  which  actions  may  be  commenced  "  upon  a  con« 
tract,  obligation,  or  liability,  not  founded  upon  an  instrument  of  writing, 
or  founded  upon  an  instrument  of  writing  executed  out  of  the  state,"  i» 
not  applicable  to  foreign  judgments.  Dore  v.  Thomburgh,  100. 
8.  Statute  of  Limitations  of  Ten  Yeabs  Babs  Action  on  Judgment.  — 
A  suit  to  vacate  the  satisfaction  of  a  judgment  is  to  be  treated  as  an 
action  on  a  judgment,  so  far  as  any  relief  is  sought  by  reason  of  such 
judgment,  and  is  barred  if  not  commenced  within  ten  years  from  the 
date  of  the  original  judgment.     BalUird  v.  Scruggs,  703. 

4.  Statute  of  Limitations  of  Ten  Years  Bars  Suit  to  Enforce  Lien  of 

Levy.  —  A  suit  to  enforce  the  lien  of  a  levy  of  execution  upon  lands  is 
barred  by  the  lapse  of  ten  years  from  the  making  of  the  levy.  Ballard 
Scruggs,  703. 

5.  Trusts.  —  Statute  of  Limitation  will  not  run  against  a  note  given  by 

a  husband  to  his  wife  as  evidence  that  he  holds  certain  moneys  in  trust 
for  her  as  her  separate  estate  at  any  time  prior  to  his  death,  and  there- 
fore such  note  constitntes  a  claim  against  his  estate,  though  made 
twenty-three  years  before  his  death.      Veal  v.  Veal,  534. 

6.  Carriers.  —  Statute  of    Limitation  does   not  Commence  to    Ruh 

against  an  action  to  recover  for  unjust  discrimination  made  by  a  com- 
mon  carrier  until  the  fact  of  such  discrimination  is  discovered,  where  ib 
is  fraudulently  concealed  by  the  carrier.  Cook  v.  CMccigo  etc.  B'y  Oo^ 
612. 
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7.  Statptb  op  Limitations  against  ConRT  or  Recetveu.  —  Neitlier  a  coivft 

of  equity  nor  a  receiver  appointed  by  it  is  exempt  from  the  operation 
of  the  statute  of  limitations.     Laidley  v.  Smith,  825. 

8.  Receivek  —  Pleading.  —  When  the  receiver  in  a  suit  in  equity  is 

directed  to  lend  out  money  in  his  hands,  and  in  lending  such  money 
takes  a  promissory  note  therefor,  payable  on  demand  to  himself  as  re- 
ceiver, the  statute  of  limitations  begins  to  run  against  the  note  from 
the  date  of  its  execution;  and  when,  in  a  suit  on  the  note,  the  plea  of 
such  statute  is  interposed,  to  which  plaintifif  objects,  he  must,  in  order  to 
avail  himself  of  any  statutory  or  other  exceptions  to  take  the  note  out  of 
the  operation  of  the  statute,  state  tbem  in  a  special  replication  to  the 
plea.     Laidley  v.  Smith,  825. 

9.  An  Action  for  Relief  is,  on  the  Ground  of  Fraud,  within  the  mean- 

ing of  the  statute  of  limitations,  when  it  is  for  an  accounting  for  moneys 
held  and  received  in  trust  for  the  contestant  and  appropriated  to  de- 
fendant's use,  the  receipt  and  existence  of  which  were  at  all  times  con- 
cealed from  the  plaintiff,     Lataillade  v.  Orena,  219. 

10.  Fraud,  —  A  Complainant  is  not  Chargeable  with  Want  of  Dili- 
gence IN  not  Discovering  the  Fraud  of  his  guardian  in  concealing 
the  receipt  and  existence  of  property  when  such  guardian  was  his  step- 
father, in  whose  family,  and  as  whose  child,  he  was  brought  up,  and  in 
whom  he  had  implicit  confidence,  and  there  was  no  reason  for  him  to 
suspect  that  a  fraud  was  being  practiced  upon  him.  There  being  noth- 
ing to  put  him  on  inquiry,  he  cannot  be  presumed  to  have  known  any- 
thing concerning  the  fraud,  nor  not  to  have  used  due  diligence  because 
he  did  not  suspect  and  detect  it.     Lataillade  v,  Orena,  219. 

11.  Fraud.  —  Though  a  statute  provides  that  a  cause  of  action  on  the  gronnd 
of  fraud  shall  not  be  deemed  to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the  fraud,  the  party  relying  on 
such  statute  must  show  that  he  used  due  diligence  to  detect  the  fraud 
complained  of,  and  should  state  when  he  discovered  it,  how  the  discov- 
ery was  made,  and  why  it  was  not  made  sooner.  Lataillade  v.  Orena, 
219. 

See  Banks  and  Banking,  2;  Husband  and  Wife,  13;  Insurance,  20,  24. 

LIQUIDATED  DAMAGES. 
See  Damages,  5. 

LIS  PENDENS. 
Notice.  — Purchaser  Pendente  Lite  is  Chargeable  with  Notice  of  the 
allegations  of  a  bill  in  equity  relating  to  the  subject-matter  of  the  pur- 
chase.    Mullanphy  Sav.  Bank  v.  Schott,  401, 

LOTTERIES. 
1.  Austrian  Government  Bond.  —The  sale  of  an  Austrian  government 
bond,  under  which  the  purchaser  receives  in  any  event  the  face  value 
thereof,  with  interest  up  to  the  time  of  a  drawing,  and  a  premium  prize 
of  twenty  per  cent,  with  a  chance  to  draw  a  higher  prize  from  numbers 
drawn  from  a  wheel  at  stated  times,  is  the  sale  of  a  cliance  in  a  lottery, 
within  the  meaning  of  a  statute  prohibiting  the  sale  of  "anything" 
which,  on  the  happening  of  an  event  or  contingency  in  the  nature  of  a 
lottery,  entitles  the  holder  to  money  or  property.     Ballock  v.  <Si!a;:e,  559. 
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2.  FoT^ETGN  Government  Bond  —  Right  of  State  to  PRonrEiT  Sale  of.  — 
When  a  foreign  government  bond  is  coupled  with  conditions  and  stipn< 
lations  which  change  ita  character  from  a  simple  bond  for  the  payment 
of  money  of  a  specified  amount  to  a  species  of  lottery  ticket,  a  state  stat- 
ute prohibiting  the  sale  thereof  does  not  violate  treaty  stipulations  nor 
constitutional  provisions.     Balloclc  v.  State,  559. 

8.  What  is.  — Any  device  whereby  money  or  any  other  thing  is  to  be  paid 
or  delivered  on  the  happening  of  any  event  or  contingency  in  the  nature 
of  a  lottery  is  a  lottery.     Ballock  v.  State,'  659. 

4.  Effect  of,  on  Non-residents.  —  A  statute  prohibiting  the  sale  of  lottery 
tickets  within  the  state  operates  equally  and  alike  upon  resident  and 
non-resident  foreigners,  and  as  to  the  latter,  it  does  not  violate  treaty 
or  constitutional  provisions.     Ballock  v.  State,  569. 

6.  Prize  Packagk  —  Gift  Enterprise.  — A  scheme  by  which  packages  of 
coffee  contain  on  either  end  a  pasted  slip  of  paper  containing  the  words 
"one  plate,"  "one  plate,"  "one  saucer,"  and  which,  when  detached  by 
the  buyer  of  a  package  of  coffee  and  presented  to  seller,  entitles  the 
former  to  two  plates  and  a  saucer  in  addition  to  the  coffee,  is  within  the 
meaning  of  a  statute  prohibiting  "any  scheme  or  device  by  way  of  gift 
enterprises  of  any  kind  or  character."    Long  v.  State,  606. 

MANDAMUS. 

1.  Mandamus  to  Review  Action  of  Court.  —  Mandamus  will  not  lie  to 

compel  a  judge  to  hear  and  determine  a  motion  for  the  restoration  of 
money  to  a  prisoner,  who  has  been  depri-.  ed  of  it  by  an  officer  at  the 
time  of  his  arrest,  when  the  money  has  subsequently  been  attached  in 
the  hands  of  the  officer,  and  the  attachment  suit  remains  undecided, 
and  the  motion  to  restore  has  been  overruled,  on  the  ground  that  the 
court  has  no  jurisdiction  to  entertain  it.     Ex  parte  Hurn,  23. 

2.  Mandamus  Proper  to  Compel  Election  Officers  to  Determine  Tik 

Vote  by  Lot.  —  Where  election  officers,  after  certifying  the  result  of 
an  election  to  be  a  tie  vote,  adjourn  without  determining  by  lot  the 
person  entitled  to  the  office,  they  may  be  compelled  by  mandnmus  to 
reassemble  and  take  the  action  required  by  law.    Johnnton  v.  State,  412. 

3.  Mandamus  will  not  Issue  to  a  Public  Geficer,  unless  the  duty  to 

be  enforced  by  it  is  the  performance  of  some  precise,  definite  act,  or  is 
one  of  a  class  of  acts  purely  ministerial  and  in  respect  to  which  the 
oflBcer  has  no  discretion  whatever,  and  the  right  of  the  party  applying 
for  it  is  clear,  and  he  is  without  other  adequate  remedy.  American 
Casualty  etc.  Ins.  Co.  v.  Fyler,  837. 

4.  MA^^DAMU3  will   not  Issue  to  Control  an  Executive    Officer  in 

discharging  an  executive  duty  involving  the  exercise  of  discretion  or 
judgment.     Avierican  Casualty  etc.  Ins.  Co.  v.  Fyler,  337. 

5.  Mandamus  will  not  Issue  to  Compel  an  Executive  Officer  to  per- 

form an  act,  when  the  duty  of  performing  it  depends  on  the  construc- 
tion of  a  statute,  and  the  officer  has  construed  it  as  not  requiring  him 
to  perform  the  act,  though  the  court  may  be  of  the  opinion  that  hifl 
construction  of  the  statute  is  incorrect.  American  Casualty  etc.  Ins.  Co, 
V.  Fyler,  337. 

6.  Mandamus  will  not  Issub  to  an  Insurance  Commissioner  to  compel 

him  to  admit  a  foreign  insurance  company  to  do  business  in  the  state, 
if  he  is  vested  by  the  statute  with  a  discretion  respecting  the  ailmis- 
sion,  and  has  construed  the  statute  as  not  requiring  him  to  admit  such 
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,     conipiny,  though  the  court  may  not  afrree  with  him  ia  his  construction 
of  the  statute.     American  Casualty  etc.  Ins.  Co.  v.  FyUr,  337. 

7.  Definition.  — A  Ministerial  Act  ia  one  which  a  person  performs  in  » 

given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the  man« 
date  of  legal  authority,  without  regard  to  the  exercise  of  his  own  judg- 
ment upon  the  propriety  of  the  act  being  done.  American  Casualty  etc 
Ins.  Co.  V.  Fyler,  337. 

8.  Mandamus.  —  An    Alternative   Writ    of    Mandamus   must    Show 

UPON  ITS  Face  a  clear  right  to  the  relief  demanded,  and  the  material 
facts  upon  which  the  applicant  relies  must  be  distinctly  set  forth,  so 
that  they  can   be   admitted  or  denied;    otherwise   the   writ   may  b« 
quashed.     American  Casualty  etc.  Ins.  Go.  v.  Fyler,  337. 
See  Injunction,  2j  Pleadino,  3. 

MARRIAGE  AND  DIVORCE. 
Alimony  is  an  Allowance  Made  to  a  Woman  on  a  decree  of  divorce  for 
her  support  out  of  the  estate  of  her  husband,  and  under  exceptional 
circumstances  it  may  be  decreed,  once  for  all,  of  a  sum  in  gross,  or  of 
real  estate  absolutelj',  to  the  wife,  and  at  all  events  alimony  terminatet 
with  the  life  of  the  husband.     Adams  v.  Storey,  392. 

MARRIED  WOMEN. 
See  IJusband  and  Wife. 

MASTER    AND  SERVANT. 

1.  Master  Bound  to  Instruct  Inexperienced  Servant  in  Rbferenob 
TO  Dangerous  Machinery.  —  A  master  who  puts  to  work  upon  a 
dangerous  machine  a  servant  known  to  be  without  experience  in  the  par- 
ticular work,  and  without  knowledge  of  the  actual  dangers  attending  it, 
is  bound  to  give  him  such  instructions  as  will  enable  him  to  fully  under- 
stand and  appreciate  the  danger  attending  the  work  and  the  necessity 
for  care.     Ingerman  v.  Moore,  138. 

Si  Servant  or  Mature  Years,  when  Entitled  to  Instructions  con- 
CERNiNO  Dangerous  Machinery.  —  While  the  rule  which  requires  an 
employer  to  give  proper  instructions  to  his  servant  in  reference  to  dan- 
gerous machinery  is  most  frequently  applied  in  cases  where  persons  of 
immature  years  are  employed  about  dangerous  machinery,  the  samo 
principle  governs  where  the  person  so  put  to  work  ia  of  mature  years, 
but  without  experience  in  the  particular  work,  and  without  knowledge 
of  the  actual  dangers  attending  it.  But  the  fact  that  the  person  injured 
is  of  mature  years  is  a  matter  for  the  careful  consideration  of  the  jury 
in  determining  whether  he  fully  understood  and  appreciated  the  dan- 
gers of  his  position.     Ingerman  v.  Moore,  138. 

8.  Jury  1'rial  —  Whether  Servant  Experienced  in  Work  Questiom 
FOR  Jury  when.  —  Where  it  appears  that  an  employee  in  a  saw-mill 
was  injured  while  running  a  scantling-machine  and  saw,  in  attempting 
to  remove  slivers  from  under  the  saw,  by  reason  of  his  sleeve  catching 
on  a  concealed  set-screw  fixed  upon  and  projecting  from  a  shaft  located 
below  the  saw,  the  fact  that  he  had  been  employed  in  the  mill  for  nearly 
two  years,  and  had  been  working  as  an  assi^itant  on  the  scantling- 
machine,  in  putting  the  lumber  in  place  to  be  sawed,  for  about  nine 
months,  and  had,  in  the  absence  of  the  foreman,  upon  different  ocoa- 
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giong,  run  the  machine  for  eighteen  days  in  all,  does  not  warrant  the 
court  in  declaring  eis  matter  of  law  that  he  was  experienced  in  the  work 
he  was  doing,  and  had  knowledge  of  the  set-screw  and  of  the  danger  of 
placing  his  hand  where  he  did  while  the  machine  was  running,  but  his 
experience  and  knowledge  of  the  machine  are  questions  of  fact  for  the 
jury.  ItKjerman  v.  Moore,  138. 
4k  Employer  Liable  for  Negligence  of  'his  Superintendent. — The 
fact  that  the  owner  of  a  saw-mill  did  not  manage  the  mill  in  person,  and 
did  not  personally  employ  or  have  comniunicatiou  with  a  servant 
injured  while  at  work  upon  dangerous  machinery,  does  not  absolve  him 
from  liabibility  for  the  negligence  of  his  superintendent  or  foreman  in 
putting  the  servant  to  work  without  proper  instructions.  Ingerman  v. 
Moore,  138. 

6.  Fellow-servants.  —  All  who  are  servants  of  a  common  master,  engaged 

in  the  same  general  business,  subject  to  the  same  general  control,  and 
paid  out  of  a  common  fund,  are  fellow-servants,  without  regard  to  rank 
or  grade,  and  whether  the  element  of  personal  control  enters  into  the 
consideration  or  not,  in  respect  to  all  acts  done  in  the  common  service, 
unless  the  duty  performed  by  them  is  such  as  properly  belongs  to  the 
master  as  such,  in  which  case  they  take  the  place  of  the  master,  and  he 
la  chargeable  with  their  acts  as  if  done  by  him  personally,  with  all  the 
knowledge  which  the  law  imputes  to  him.  Georgia  Pacific  R'y  Co.  v. 
Davis,  47. 
8.  Master  is  not  Ordinarily  Responsible  Criminally  for  the  act  of  his 
servant  or  agent,  unless  he  has  in  some  way  participated,  or  coante< 
nauced  or  approved  it.     Commonwealth  v.  Stevens,  647. 

7.  Master  is  not  Criminally  Responsible  for  the  sale,  by  his  servant, 

of  liquor  to  a  minor,  if  he  had  instructed  all  of  his  servants  not  to  make 
any  sales  to  minors,  nor  to  persons  under  twenty-five  years  of  age,  but 
had  left  his  servants  to  determine  the  question  of  minority  from  the 
appearance  of  customers  applying  for  liquors,  and  one  of  his  clerks  had 
made  an  innocent  mistake  in  judging  of  a  customer's  appearance.  It 
cannot  be  affirmed  as  a  matter  of  law  that  the  test  of  appearance  is  un- 
reasonable. Whether  it  was  or  not,  and  whether  its  imposition  indi- 
cated bad  faith  or  negligence,  the  jury  should  be  left  to  determine. 
Commonwealth  v.  Stevens,  647.  » 

See  Railroad  Companies;  Statutes,  11,  12. 

MAXIMS. 
8ie  utere  ttto  ut  alienum  non  Icedas.     Barrett  v.  Southern  Pae.  Co.,  188. 

MECHANICS'  LIENS. 
See  Contracts,  10. 

MERGER. 
See  Mortgages. 

MILLS  AND  MILL-DAMS. 
See  Easements,  2;  Watercoursks. 

MISTAKE. 
lIuTAKi  ow  Law,  Recovery  of  Moneys  Paid  under.  — Pees  paid  by  a 
eounty  to  a  public  officer,  under  a  mistaken  belief  on  his  part  and  thai 
AM.  St,  R«p.,  Vol.  XXV.  —63 
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of  the  connty  that  he  was  entitled  to  them  by  law,  cannot  he  recovered 
by  tlie  county,  for  the  reason  that  ita  mistake  was  one  of  law,  on  ac- 
count of  which  no  recovery  can  be  had.     Painter  v.  Polk  County,  489. 

MODIFICATION, 
See  Judgments,  6. 

MORTGAGES. 

1.  Foreclosure  of  Junior  Mortgage  as  Res  Judicata.  —  One  holding  a 
senior  mortgage,  the  superiority  of  which  is  not  drawn  in  question  by 
a  bill  to  foreclose  a  junior  mortgage,  is  not  divested  of  his  prior  right 
by  the  ordinary  decree  of  foreclosure  against  him  therein,  nor  will  his 
superior  right  be  placed  in  issue  by  making  him  a  party  to  such  bill, 
and  alleging  therein  that  he  claims  title  to  the  premises  by  deed  or  other- 
wise.    Buzzell  V.  sail,  777. 

2  Merger. —  Where  first,  second,  and  third  mortgages  exist  against  the 
same  property,  and  the  third  mortgage  is  by  deed  absolute  on  its  face, 
an  assignment  of  the  first  mortgage  to  the  third  mortgagee  will  not 
merge  the  first  and  third  mortgages.     Buzzell  v.  Still,  777. 

See  Chattel  Mortgage;  Corporations,  7,  8;  Covenants,  3,  4;  Insanb 
Persons;  Powers. 

MUNICIPAL  CORPORATIONS. 

1.  Office  and  Officers  —  Removal  of  Municipal  Officer,  when  Discre- 
tionary. —  When  the  tenure  of  a  municipal  office  is  at  the  pleasure  of 
the  appointing  body,  its  power  to  remove  is  discretionary,  and  may  be 
exercised  without  notice  or  hearing.     Carter  v.  City  of  Durango,  294. 

2-  Office  and  Officers  —  Authority  of  City  Council  to  Remove  Offi- 
cer IS  Quasi  Judicial.  — The  city  council  is  primarily  a  legislative  and 
administrative  body,  but  it  may  be  clothed  with  quasi  judicial  authority 
in  connection  with  removals  from  municipal  ofl&ces.  Carter  v.  City  of 
Durango,  294. 

3.  Office  and  Officers  —  Power  of  City  Council  to  Remove  Officer.  — 

The  possession  or  exercise  of  judicial  power  by  the  city  council  is  not  a 
prerequisite  to  its  authority  to  remove  all  its  officers.  The  possession 
of  such  power  is  only  necessary  in  cases  of  removal  from  offices  which 
are  of  the  essence  of  the  corporation,  and  which  can  only  take  place  for 
cause,  upon  notice  and  investigation  with  opportunity  to  be  heard.  Its 
possession  by  the  council  is  not  necessary  in  cases  of  removal  from  office 
to  which  the  occupant  is  appointed  at  the  pleasure  of  the  council.  Car- 
ter V.  City  of  Durango,  294. 

4.  Office  and  Officers  —  Removal  of  Municipal  Officer.  —  The  Motives 

Actuating  city  councilmen  in  removing  an  officer  from  an  office,  the 
tenure  of  which  is  at  its  pleasure,  are  not  ordinarily  subject  to  judicial 
inquiry,  and  in  the  absence  of  fraud  or  deception,  courts  will  not  inter- 
fere with  the  declaration  of  discretionary  municipal  pleasure  by  tlie 
council.     Carter  v.  City  of  Durango,  294. 

5.  Office  and  Officers  —  Power  of  City  Council  to  PvEmove  from  Of- 

fice CANNOT  BE  Curtailed  by  Ordinance.  —  It  is  not  within  the  power 
of  a  municipal  corporation,  by  ordinance  or  by-law,  either  to  extend 
or  restrict  the  discretionary  authority  conferred  on  the  city  council  by 
statute  in  the  matter  of  the  removal  of  municipal  officers.  Carter  v* 
CUy  qf  Durango,  294. 
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6.  Notice  to  Agext  ot  City  as  Notice  to  Citt.  —  The  rule  that  notice  to 

the  agent  of  a  party,  whose  duty  it  is,  as  such  agent,  to  act  upon  such 
notice,  or  to  comumnicate  it  to  his  principal  in  the  proper  discharge  of 
his  trust  as  agent,  is  legal  notice  to  his  principal,  applies  as  well  to 
the  agents  of  corporations,  both  municipal  and  private,  as  to  those  of 
private  persons.     Burditt  v.  Porter,  763. 

7.  MuNiciPAi,  Corporation  is  not  Answerable  for  the  Negligent  Act 

OF  ITS  Servant  while  engaged  in  excavating  for  the  foundation  of  a 
school-house,  though  such  negligence  caused  an  injury  to  a  person  on  an 
adjacent  highway  not  within  the  limits  of  the  school-house  lot.  How* 
ard  V.  City  of  Worcester,  651. 

8.  Municipal  Corporation  is  not  Answerable  for  the  Nkgligenck  of 

its  Servants  while  they  are  engaged  in  a  work  purely  for  the  benefit 
of  the  public.     Howard  v.  City  of  Worcester,  651. 

9.  Liability  of,  for  Negligence  or  Tort.  —  Municipal  corporations  proper, 

such  as  villages,  towns,  and  cities,  incorporated  by  special  charters  or 
voluntarily  organized  under  general  laws,  are  liable  to  individuals  in* 
jured  by  their  negligent  or  tortious  conduct,  or  that  of  their  agents,  in 
respect  to  corporate  duties;  but  in  regard  to  public  involuntary  qunsi 
corporations,  such  as  counties,  townships,  school  or  road  districts,  or 
the  like,  the  rule  is  otherwise,  and  they  are  not  so  liable,  unless  uia  le 
so  by  statute.     Elmore  v.  Drainage  Commissioners,  363. 

10.  Municipal  Corporation  is  Liable  to  an  Action  for  Damages  re- 
suiting  from  the  negligent  or  improper  construction  or  maintenance  by 
it  of  a  dam  or  reservoir  which  it  was  authorized  by  statute  to  make 
and  maintain.  The  rule  is  otherwise  when  due  and  reasonable  precau- 
tions are  taken,  and  nothing  is  done  wantonly  or  negligently,  so  as  to 
cause  unnecessary  damages.     Aldwovth  v.  City  of  Lynn,  608. 

11.  Duty  in  Construci'inq  Bridges.  —  A  city,  in  the  construction  of 
bridges  across  its  streets,  is  required  to  provide  against  such  casualties 
liable  to  occur  from  overflow  as  a  cautious  and  prudent  man  should 
foresee  and  anticipate.     Bradford  v.  Mayor  of  Anuiston,  60. 

12.  Liability  for  Defect  in  Street. — The  owner  of  an  animal  injured 
■while  being  driven  along  the  public  street  by  stepping  into  a  hole 
therein  caused  by  rain  may,  if  free  from  negligence,  recover  from  the 
city,  when  it  appears  that  the  defect  was  known  thereto,  and  had  ex- 
isted so  long  that  it  might  have  been  repaired  in  the  exercise  of  reason- 
able diligence,  and  that  it  failed  to  do  this,  or  to  give  any  notice  or 
warning  to  the  public.  In  such  case,  the  fact  tliat  the  street  force  was 
busy  in  repairing  other  damage  done  by  the  rain  will  not  excuse  the 
liability,  in  the  absence  of  proof  that  by  reasonable  diligence  an  extra 
force  could  not  have  been  emploj'ed  by  the  city  for  such  emergency. 
Bradford  v.  Mayor  of  Anniston,  60. 

13.  Notice  to  a  street  overseer  of  a  defect  in  the  street  is  notice  to  the  city. 
Bradford  V.  Mnyor  of  Anniston,  60. 

14.  Municipal  Cop>poration,  Right  of  Tax-payer  to  Recover  for  De- 
struction of  his  Propkrty  by  Fire,  through  Failure  of  Con- 
tractor TO  Furnish  Water. — If  a  water  company  enters  into  a 
contract  with  a  municipal  corporation,  whereby  the  former  agrees,  in 
consideration  of  the  grant  of  a  franchise  and  of  a  promise  to  pay  cer- 
tain specified  prices  for  the  use  of  hydrants,  to  construct  wator-worka 
of  a  specified  character,  force,  and  capacity,  and  to  keep  a  supply  of 
water  required  for  domestic,  manufacturing,  and  fire  protection  pur- 
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poses  for  all  the  inhabitanta  and  property  of  the  city,  a  tax-payer  of  th» 
city  may  recover  of  the  water  company  when,  through  a  breach  of  its 
contract,  he  is  left  without  means  of  extinguishing  fire,  and  his  prop- 
erty is  on  that  account  destroyed.  Paducah  Lumber  Co.  v.  Paducak 
Water  etc.  Co.,  536. 
16.  Municipal  Ordikance  in  Conflict  with  General  Law  of  State  is 
Nullity.  —  A  municipal  ordinance  which  conflicts  with  the  general 
law  of  the  state  is  a  nullity  and  of  no  authority.  And  where  a  general 
state  law  requires  railroad  companies  to  blow  a  whistle  when  a  person 
or  animal  appears  on  the  road,  such  companies  are  not  excused  from 
the  performance  of  this  statutory  duty  within  the  boundary  of  a  mu^ 
nicipality  whose  ordinance  makes  the  blowing  of  soch  whistle  a  misde* 
meanor.  Katzenherger  v.  Lawo,  681. 
See  AssiONMBNT,  2;  Damages,  2-4;  Bailboad  C!ompanies,  32-34. 

MURDER. 
See  Homicide;  Insubanoe,  28. 

MUTUAL  BENEFIT  SOCIETIES. 
See  Insurance,  20-54. 

NEGLIGENCE. 
1.  NEaLiGENCE,  IN  A  Leoal  Sense,  is  no  more  than  the  failure  to  observe, 
for  the  protection  of  another  person,  that  degree  of  care,  precaution, 
and  vigilance  which  the  circumstances  demand,  whereby  such  other 
person  suffers  injury.     Barrett  v.  Southern  Pacific  Co.,  186. 

5.  It  is  the  Duty  of  Every  Person  to  So  Use  and  Enjoy  his  Prop- 

erty as  to  Interfere  with  the  Comfort  and  Safety  of  Others 
as  little  as  possible,  consistent  with  its  proper  use;  and  a  failure  to  ob- 
serve this  duty  in  respect  to  those  who  have  the  right  to  invoke  its  pro- 
tection is  negligence.     Bdvrett  v.  Southern  Pacific  Co.,  186. 

8.  Negligence  must  be  Respecting  a  Duty  to  Plaintiff. — To  justify 
recovery  for  alleged  negligence,  it  is  not  sufficient  to  show  that  defend- 
ant has  neglected  some  duty  or  obligation  existing  at  common  law  or 
imposed  by  statute.  He  must, be  shown  to  have  neglected  a  duty  or 
obligation  which  he  owed  to  him  who  claims  damages  for  the  neglect. 
Williams  v.  Chicago  etc.  R.  R.  Co.,  397. 

4.  Negligence  is  not  Presumed  against  the  Owner  or  Driver  of  a 
Horse  from  the  fact  that  the  horse,  attached  to  a  cart,  ran  away  while 
in  charge  of  the  driver,  and,  notwithstanding  his  efforts  to  control  him, 
ran  ovur  and  injured  a  person  in  the  street.     O^Brien  v.  Miller,  320. 

6.  Children. — To  Leave  Unguarded,  and   Exposed  to  the  Observa- 

tion OF  Liti'le  Children,  dangerous  and  attractive  machinery,  which 
they  naturally  would  be  tempted  to  go  about  and  upon,  and  against  the 
dangers  of  which  their  immature  judgment  opposes  no  warning  or  de- 
fense, is  an  act  of  negligence.  Barrett  v.  Southern  Pacific  Co.,  186. 
IL  Negligence  in  Leaving  a  Turn-table  Unguarded.  — If  a  turn- 
table, provided  with  a  latch  and  slot  such  as  are  in  common  use,  is  not 
protected  by  any  inclosure,  nor  left  in  the  charge  of  any  person  whose 
duty  it  is  to  guard  it,  and  a  child  of  eight  years  of  age  goes  upon  it  to 
ride  while  it  is  being  turned  by  older  children,  and  is  caught  and  seri- 
ously injured,  it  is  for  the  jury  to  determine  whether  the  owner  of  the 
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turn-table  is  guilty  of  negligence,  and  answerable  to  the  child  for  the 
injuries  sufiFered.     Barrett  v.  Southern  Pacific  Co.,  186. 

7.  Turn-tables.  — The  liability  of  one  who  has  left  a  turn-table  unguarded 

and  unprotected,  for  injuries  suffered  by  a  child  of  immature  years,  is 
not  affected  by  the  fact  that  the  turn-table  was  set  in  motion  by  the 
negligence  of  older  children.     Barrett  v.  Southern  Pacific  Co.,  186. 

8.  A  Child  of  Immature  Years  has  Capacity  to  Exercise  only  Such 

Garb  and  Self-kestraint  as  belongs  to  childhood,  and  a  reasonable 
man  must  be  presumed  to  know  this,  and  required  to  govern  hia  actions 
accordingly.     Barrett  v.  Southern  Pacific  Co.,  186. 

9.  Negligence  of  Driver  of  Wagon  not  Imputable  to  Person  Riding 

with  Him.  —  The  negligence  of  the  driver  of  a  wagon  and  team  which 
collides  with  a  railway  train  does  not  necessarily  preclude  a  recovery  by 
a  person  riding  in  the  wagon  with  such  negligent  driver;  but  such  per- 
son cannot  recover  in  such  a  case  unless  it  affirmatively  appears  that  his 
own  negligence  did  not  proximately  contribute  to  hia  injury.  -  Miller 
V.  Louisville  etc.  R'y  Co.,  416. 

10.  Failure  of  Person  Riding  with  Driver  OT'  Wagon  to  Look  and 
Listen  for  Train  at  Crossing  Contributory  Negligence.  —  Where 
a  wife  is  riding  in  a  wagon  with  her  husband,  who  is  driving,  at  a  rail- 
way crossing  known  to  her  to  be  dangerous,  it  is  her  duty  to  look  and 
listen  for  approaching  trains,  and  if,  while  a  train  is  approaching  in  full 
view,  she  takes  no  precautions  to  warn  him  or  to  avert  the  threatened 
danger,  she  is  guilty  of  contributory  negligence,  and  no  recovery  can 
be  had  for  injuries  received  by  her.     Miller  v.  Louisville  etc.  R'y  Co.,  416. 

11.  Contributory  Negligence  of  Parent.  —  Where  a  child  of  immature 
.    years  has  suffered   injuries  from  an  utiguarded   turn-table,  and  it  is 

claimed  that  the  negligence  of  his  mother  in  not  properly  watching  over 
and  caring  for  him  contributed  to  his  injuries,  it  is  not  error  to  charge 
the  jury  "  that  they  may  consider  the  evidence  as  to  her  condition  and 
circumstances  in  determining  the  question  as  to  her  negligence."  Bar- 
rett V.  Southern  Pacific  Co.,  186. 

12.  Conteibutory  Negligence  Question  of  Pact  when.  — Where  an  em- 
ployee is  injured  by  attempting  to  remove  slivers  from  under  a  saw 
without  stopping  the  machinery,  the  fact  that  he  did  not  stop  the 
machinery  before  attempting  to  remove  th,e  slivers  does  not,  of  itself, 
constitute  contributory  negligence,  but  it  is  a  question  for  the  jury  to 
determine  whether  he  was  exercising  due  care  in  what  he  did.  And  the 
jury  may  take  into  consideration  the  facts,  that  he  had  often  seen  such 
obstructions  removed  from  near  the  same  place  when  the  saw  was  in 
motion,  and  had  not  been  notified  that  it  was  dangerous  to  do  so;  that 
to  have  stopped  the  machinery  to  remove  the  slivers  would  have  occa- 
sioned delay  in  the  work;  and  that  it  was  not  the  custom  to  do  so.  /n- 
german'y.  Moore,  138. 

18.  Contributory  Negligence.  —  Burden  to  Prove  contributory  negli- 
gence  is  in  all  cases  upon  the  defendant,  although  plaintiff 's  evidence 
sometimes  relieves  from  the  necessity  of  discharging  it.  Georgia  Pacific 
R'y  Co.  V.  Davis,  47. 

8«e  Oabrtbbs;  Corporations,  11;  Master  and  Servant,  4;  MuNioiPAt 
Corpokations,  7-12;  Railroad  Companies. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 
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NEW  TRIAL. 
Criminal  Law.  —  A  New  Trial  on  the  Ground  of  Nkwlt  Discovered 

Evidence  should  be  granted,  when  the  accused  has  been  convicted  of 
rape,  and  the  newly  discovered  evidence  is  such  as  might  have  led  the 
jury  to  doubt  whether  the  crime  could  have  been  committed  as  stated 
by  the  prosecutrix.     Lincecum  v.  State,  727. 

NIGHT-WALKING. 
See  Criminal  Law,  4 

NONSUIT. 
See  Trial,  I,  2. 

NOTICE. 
Bee  Agenct,  3;  Assignment,  2;  Corporations,  4,  6;  Insuranos,  II;  Lis 
Pendens;  Municipal  Corporations,  6,  13;  Privatk  Ways,  3;  Rail* 
road  Companies,  3. 

NUISANCE. 

1.  What  Constitutes,  Question  of  Law. —  In  actions  to  abate  nuisances, 

the  question  whether  the  place  where  the  trade  or  business  complained 
of  is  carried  on  is  a  proper  and  convenient  one  for  the  purpose  or  not, 
or  whether  the  use  by  the  defendant  of  his  own  land  is,  under  all  the 
circumstances,  a  reasonable  use  or  not,  ought  to  be  determined  by  the 
court,  and  not  submitted  to  the  jury.  Susquehanna  Fertilizer  Co.  v. 
Malone,  595. 

2.  Watercourses  —  Floatable  Streams. — The  Maintenance  of  a  Dam 

across  a  floatable  stream,  so  as  to  prejudice  the  right  of  the  public  to 
float  logs  therein,  and  without  providing  suitable  sluices  to  allow  the 
logs  to  pass  around  the  dam,  is  a  public  nuisance.    Gaston  v.  Mace,  848. 

3.  Trade  or  Business  carried  on  in  such  manner  as  to  interfere  with  the 

reasonable  and  comfortable  enjoyment  by  another  of  his  property,  or 
which  occasions  material  injury  to  the  property  itself,  is  a  wrong  done 
to  the  adjoining  or  neighboring  owner,  for  which  an  action  for  nuisance 
will  lie,  without  regard  to  the  locality  where  the  business  is  carried  on, 
though  it  may  be  lawful,  and  useful  to  the  public,  and  managed  and 
conducted  with  the  best  and  most  approved  appliances  and  methods. 
Susquehanna  Fertilizer  Co.  v.  Malone,  596. 

4.  Convenient  Place  —  Reasonable  Use.  —  At  no  place  can  a  nuisance 

be  maintained  on  the  ground  that  it  is  convenient  for  the  carrying  on 
of  the  business,  if  such  business  causes  substantial  injury  to  the  prop- 
erty of  another;  nor  can  any  use  of  one's  land  be  said  to  be  a  reasonable 
use  which  deprives  an  adjoining  owner  of  the  lawful  use  and  enjoyment 
of  his  property.     Susquehanna  Fertilizer  Co.  v.  Malone,  595. 

6.  Evidence  of  the  Condijion  of  Land  before  It  was  Affected  bt 
the  Nuisance  complained  of  is  admissible  for  the  purpose  of  enabling 
the  jury  to  determine  whether,  and  to  what  extent,  it  has  been  affected 
by  such  nuisance.     Aldworth  v.  City  of  Lynn,  608. 

6.  Fertilizer  Factory  —  Admissibility  of  Evidence  in  Defense.  — 
Where  a  fertilizer  factory  is  complained  of  as  a  nuisance  by  an  owner  of 
adjoining  land,  evidence  of  the  loss  or  injury  which  the  owners  of  other 
fertilizer  factories  in  the  neighborhood  might  sustain  if  such  business  is 
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held  to  constitute  a  nuisance,  or  of  the  amount  invested  in  such  fac- 
tories, is  inadmisaible  in  defense.  Susquehanna  Fertilizer  Co.  v.  MaUme, 
595. 

7.  Dkfense  that  Plaintiff  Cams  to  It. —  Where  a  fertilizer  factory  is 

complained  of  as  a  nuisance  by  an  adjoining  land-owner,  the  fact  that  he 
came  to  the  nuisance  is  no  defense,  in  the  absence  of  a  claim  of  pre- 
scriptive right  by  defendant.     Susquehanna  Fertilizer  Co.  v.  Malone,  595. 

8.  Fbetilizeb  Factory  —  Comparativb  Loss  No  Defense.  —  Where  a  fer- 

tilizer factory  is  complained  of  as  a  nuisance  by  an  adjoining  land-owner, 
no  effort  will  be  made  to  balance  the  inconveniences,  or  to  estimate  the 
difference  between  the  injury  sustained  by  the  plaintiff,  and  the  money 
invested  and  loss  that  may  result  to  the  defendant  from  having  its  busi- 
ness as  carried  on  found  to  be  a  nuisance.  The  neighboring  owner  is 
entitled  to  the  reasonable  and  comfortable  enjoyment  of  his  property, 
and  if  his  rights  in  this  respect  are  invaded,  he  is  entitled  to  protection, 
let  the  consequences  be  what  they  may.  Susquehanna  Fertilizer  Co.  v. 
Malone,  595. 

9.  Permanent.  —  Damages  will  be  Allowed  only  to  the  Commence- 

ment OF  THE  Action  for  injury  sustained  by  plaintiff  from  the  main- 
tenance of  a  dam  and  reservoir  by  the  defendant,  from  which  water 
percolated,  saturating  plaintiff 's  land,  though  such  dam  and  reservoir 
were  constructed  for  permanent  use,  if  the  court  cannot  see  that  the  de- 
fendant may  not  reconstruct  them  in  such  a  way  as  to  prevent  the  con- 
tinuance of  the  percolation  with  much  less  expenditure  than  would  be 
required  to  pay  for  a  permanent  injury  to  the  plaintiff's  land.  Aid- 
worth  V.  Cily  of  Lynn,  608. 

10.  Damages  For,  up  to  What  Time  should  be  Estimated.  —  In  an 
action  for  polluting  a  spring  by  suffering  coal-oil  to  percolate  into  an 
nnderground  stream  from  which  the  spring  was  fed,  the  damage  recov- 
able  is  that  which  resulted  from  the  deprivation  of  the  use  of  the  water 
for  domestic  or  fire  purposes  up  to  the  time  of  the  trial  only,  where 
it  is  in  the  power  of  the  defendant  to  prevent  the  continuance  of  the 
injury.     Kinnaird  v.  Standard  Oil  Co.,  545. 

11.  Party  Liable  only  for  Such,  as  Results  from  his  Own  Act. 
—  A  nuisance,  to  be  indictable,  must  be  the  natural  and  direct  cause 
of  the  act  of  the  party  charged  with  maintaining  it.  It  is  therefore 
error,  upon  the  trial  of  an  indictment  for  maintaining  a  nuisance  in 
keeping  a  hog-pen  in  a  filthy  condition,  fbr  the  court  to  charge  that  "if 
the  jury  find  that  the  smell  created  by  the  defendant's  pen  was  not  suffi- 
cient within  itself  to  constitute  a  nuisance,  yet  it  contributed,  with  other 
pens  in  the  neighborhood,  to  forming  a  nuisance,  the  defendant  would  be 
guilty."     Gay  v.  State,  701. 

12.  Liability  for,  by  One  having  No  Notice  of  the  Resulting  In- 
jury. —  One  who,  on  his  land,  maintains  a  warehouse  for  the  storage 
of  coal-oil,  and  permits  it  to  leak  from  casks  and  penetrate  the  ground 
and  contaminate  an  underground  stream  of  water,  from  which  a  spring 
on  the  land  of  an  adjacent  proprietor  is  fed,  is  answerable  for  the  dam- 
ages thus  occasioned,  though  he  did  not  know  of  the  injury  which  the 
percolation  of  the  oil  was  doing  to  the  spring.  Kinnaird  v.  Standard  Oil 
Co.,  545. 

OFFICE   AND   OFFICERS. 

Bee  Abrest;   Attachment,  2;   Corporations;    Injunction;   Mandamus; 

Municipal  Corporations;  Replevin,  3,  4. 
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ORDINANCES. 
See  Municipal  Corporations,  15;  Railroad  Companies,  32. 

PARENT  AND  CHILD. 
Agreement  to  Make  Child  Heir,  Effect  of.  —  Where  a  husband  and 
wife,  without  children  of  their  own,  agreed  to  take  a  young  child,  pro- 
vide for  and  bring  her  up  as  their  own,  and  at  their  death  leave  her  all 
their  property,  and  the  husband,  with  his  wife's  assent,  afterwards 
adopted  the  child,  it  was  held,  —  1.  That  the  husband  was  not  precluded 
by  the  contract  from  the  perfectly  free  and  unrestrained  enjoyment  of 
his  property,  and  that  he  could  dispose  of  it  as  he  pleased,  at  any  time 
during  his  life,  by  gift  or  otherwise;  2.  That  a  conveyance  in  good  faith, 
during  his  lifetime,  of  all  his  property  to  his  wife  vested  in  her  an  abso- 
lute title  free  from  any  trust  in  favor  of  the  child;  3.  That  the  contract 
was  void  as  to  the  wife,  and  incapable  of  subsequent  ratification  by  her- 
because  of  her  coverture  at  the  time  it  was  entered  into;  4.  That  a  new 
verbal  contract,  made  by  the  wife  after  her  husband's  death,  was  within 
the  statute  of  frauds,  and  that  a  part  performance  by  the  child  did  not 
take  it  out  of  the  statute.     Atcstin  v.  Davis,  456. 

PAROL  EVIDENCE. 
See  Elections,  7;  Evidence,  7;  Insurance,  18;  Railroad  Companies,  34. 

PARTIES. 
NoN-joiNDER  OF  Partt  NOT  AVAILABLE  WHEN.  —  Where  One  of  the  parties 
to  a  trust  deed,  who  is  made  a  party  defendant  in  an  action  to  appoint 
a  new  trustee,  transfers  all  his  interest  in  the  land  to  a  third  person, 
after  the  execution  of  the  deed,  and  after  the  couimencement  of  the  ac- 
tion, he  is  not  in  a  position  to  complain  that  such  third  person  was  not 
made  a  party  to  the  action,  if  he  did  not  ask  to  have  him  so  joined. 
Smith  T.  Davis,  92. 

See  Contracts,  6. 

PARTITION. 

L  Co-owners,  Power  op  Court  to  Order  Sale  op  Property  of.  — 
Under  the  statutes  of  Connecticut,  courts  of  equitable  jurisdiction  have 
the  power  to  order  a  sale  of  property  owned  by  two  or  more  persons 
jointly  or  in  common  when,  in  the  opinion  of  the  court,  the  sale  will 
better  promote  the  interests  of  the  owners;  but  no  person  is  entitled  to 
the  benefit  of  this  statute  who  is  not  interested  in  the  property  as  an 
owner.  Hence  the  court  is  not,  by  this  statute,  authorized  to  direct  its 
sale  to  pay  debts.      Vail  v.  Hammond,  330. 

3.  Partition  of  Property  not  Suscei'tible  of  Division. — When  partition 
in, kind  cannot  be  conveniently  made,  the  court  may  either  allot  the  en- 
tire subject-matter  to  the  tenant  offering  the  largest  sum  for  the  whole,  or 
may  order  the  sale  of  the  whole,  and  a  distribution  of  the  proceeds  among 
the  tenants.  The  court  cannot,  however,  allot  the  whole  to  a  tenant  who 
is  able,  but  unwilling,  to  pay  to  tlie  other  tenants  as  much  or  more  pro- 
portionally for  their  interests  as  they  are  willing  and  able  to  pay  him 
for  his  interest;  nor  can  it  compel  one  tenant  to  accept  for  his  inter- 
est less  than  he  is  willing  and  able  to  pay  for  the  like  interests  of  the 
other  tenants.     Corrothers  v.  JoUiffe,  836. 

See  Private  Ways,  2. 
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PARTNERSHIP. 

1.  Implied  Power  of  Partner  to  Bind  Firm.  —  A  partnership  formed  for 
taking  and  executing  paving  and  curb  contracts  in  a  city  is  not  a  com- 
mercial partnership,  and  the  individual  members  thereof  have  no  im« 
plied  authority  to  borrow  money  and  make  notes  therefor  to  bind  the 
firm,  in  the  absence  of  proof  showing  actual  necessity  or  usage  for  the 
exercise  of  such  power  in  conducting  the  business.  Harris  v.  Mayor 
etc.  of  Baltimore,  565. 

8.  Accounting  —  Laches.  —  A  partner  who,  after  the  dissolution  of  the 
firm,  has  acquiesced  for  several  years  in  what  was  supposed  by  the  part« 
ners  at  the  time  to  be  a  full  settlement  of  the  partnership  affairs,  will 
be  refused  an  accounting  in  equity  as  against  representatives  of  his 
partner,  since  deceased,  on  the  ground  that  his  claim  is  stale,  although 
it  is  not  barred  by  limitation,  in  the  absence  of  a  showing  why  an  ac- 
counting was  not  asked  during  the  lifetime  of  the  deceased  partner,  or 
for  the  delay  in  bringing  suit.     King  v.  White,  752. 

3.  Accounting  —  Liablitt  of  Deceased  Partner's  Estate. — The  estate 

of  a  deceased  partner  is  liable  for  the  proceeds  of  firm  property  left  in 
his  hands  and  disposed  of  by  him  after  a  dissolution  and  partial  settle- 
ment of  the  partnership.     King  v.   White,  752. 

4.  Accounting.  —  Surviving  Partners  may  Maintain  a  bill  for  an  ac- 

counting against  the  estate  of  their  deceased  partner,  although  their 
claim  has  been  disallowed  by  the  probate  court.     King  v.   White,  752. 

fi.  Real  Estate  Partnership  —  Specific  Performance  of  Contract  for 
Sale.  — One  member  of  a  partnership,  engaged  in  the  business  of  buy- 
ing and  selling  real  estate,  can  bind  the  firm  by  a  contract  in  the  firm 
name  for  the  sale  of  partnersiiip  land,  and  such  contract  will  be  spe- 
cifically enforced  against  all  the  partners.     Rovelsky  v.  Brown,  83. 

0.  Partnership  Real  Estate  is  in  equity,  and  for  partnership  purposea, 
to  be  treated  aa  personalty.    Rovelsky  v.  Brown,  83. 

PATENTS. 
See  Creditoes'  Suits;  Fraudulent  Conveyances,  1-5. 

PAYMENT. 
Voluntary,  What  is  not.  —  Payment  by  a  shipper  to  a  common  carrier  of 
a  sum  in  excess  of  what  it  was  charging  his  competitors  in  the  same  busi- 
ness cannot  be  regarded  as  being  voluntarily  made  by  him,  when  he  was 
without  knowledge  that  the  exaction  was  not  lawful,  and  was  in  belief 
of  the  truth  of  the  assertions  of  the  agents  of  the  carrier,  that  the  rate 
paid  by  him  was  the  same  as  that  charged  to  all  other  shippers.  Cook 
V.  Chicago  etc.  R'y  Co.,  512. 
See  Agency.  4;  Carriers,  2;  Debtor  and  Creditor,  1;  Mistake. 

PENSIONS. 
See  Execution,  15. 

PERJURY. 
Jurisdiction  —  State  Courts  have,  over  Offense  Committed  in  Fed- 
KRAL  Custom-house,  when.  —  The  state  courts  have  jurisdiction  of  the 
crime  of  perjury  committed  upon  the  trial  of  a  cause  in  a  state  court 
holding  its  session  in  a  United  States  custom-house,  situated  within  the 
limits  of  a  county  town,  by  express  permission  of  the  federal  authori* 
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ties,  and  under  a  state  law  authorizing  the  judge  to  hold  its  sessions  at 
any  place  within  the  limits  of  the  county  town,  if  he  should  deem  it 
impracticable  or  inconvenient  to  hold  them  at  the  court-house.  Exum 
V.  Stale,  700. 

See  Judgments,  2. 

PERSONAL  PROPERTY. 
See  Executors  and  Administrators,  1;  Partnership,  6. 

PHOTOGRAPHS. 
See  Evidence,  4. 

PHYSICIANS  AND  SURGEONS. 

L  Plaintiff  may  Waive  Tort  and  Sue  on  Contract  in  Action  against 
Physician  for  Malpractice.  —  In  an  action  against  a  physician  for 
malpractice,  the  plaiatiflF  may  waive  the  tort  and  sue  upon  contract. 
Lane  v.  Boicourt,  442. 

Si  Complaint  in  Contract  not  in  Tort  when.  —  A  complaint  in  an  ac- 
tion against  a  physician  for  malpractice,  in  which  the  plaintiff  alleges 
that  he  employed  the  defendant  to  give  professional  attention  to  his  wife 
in  child-birtli,  promising  him  compensation;  that  the  defendant  con- 
tracted with  the  plaintifif  to  render  the  required  services;  and  that,  as  a 
breach  of  said  contract,  the  defendant  failed  to  give  the  plaintiff 's  wife 
the  proper  attention,  —  is  a  complaint  in  contract,  and  not  in  tort. 
Lane  v.  Boicourt,  442. 

8.  Evidence  —  Physician  Relieved  from  Oblication  of  Secrecy  as  to 
Occurrence  in  Sick-room  when. — Where,  in  an  action  against  a 
physician  for  malpractice,  the  plaintiff  testifies  to  an  occurrence  in  the 
sick-room,  the  physician  himself,  or  one  present  as  a  consulting  physi- 
cian, may  testify  as  to  tlie  occurrence.  The  plaintiff,  by  opening  the 
matter  to  investigation,  removes  the  obligation  of  secrecy  on  the  de- 
fendant's part.     Lane  v.  Boicourt,  442. 

PLEADING. 

1.  Matters  of  Substance  in  Pleading  must  bk  Alleged  in   Direct 

Terms. — Matters  of  substance  constituting  an  essential  element  to  a 
cause  of  action  must  be  alleged  in  direct  terms,  and  not  by  way  of  re- 
cital or  reference,  much  less  by  exhibits  merely  attached  to  the  plead- 
ing.    Burh'tt  V.  Griffith,  151. 

2.  Joinder  of  Causes  of  Action.  —  A  bill  in  equity  against  the  former 

guardian  of  the  complainant,  to  compel  an  accounting  for  moneys  re- 
ceived at  different  times  from  the  sale  of  different  parcels  of  property, 
states  but  a  single  cause  of  action.     Lataillade  v.  Orena,  219. 

3.  Mandamus.  —  Objections  to  a  Writ  of  Mandamus,  whether  of  form 

or  of  substance,  may  be  taken  by  a  motion  to  quash.  American  Cas- 
ualty etc.  Ins.  Co.  v.  Fyler,  337. 

4.  Answer,  though  Defective,  Sufficient  to  Defeat  Motion  to  Strike 

OUT  and  for  Judgment  on  Pleadings  when.  —  In  an  action  to  re- 
cover damages  for  the  breach  of  a  contract,  where  the  defendant,  in  his 
answer,  evidently  intends  to  claim  as  a  defense  that  such  contract 
formed  part  of  a  scheme  or  plan  of  the  plaintiff  to  establish  a  monopoly 
and  prevent  competition  in  the  sale  of  grain-bags  throughout  the  state, 
this  defense  is  sufficient  to  defeat  a  motion  to  strike  out  the  answer  and 
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for  Judgment  on  the  pleadings,  although  the  answer  is  defectively  stated, 
and  would  not  have  been  allowed  to  stand  if  attacked  by  demurrer  for 
failing  to  state  with  certainty  that  the  contract  was  entered  into  as  a 
part  of  and  in  pursuance  of  such  scheme  or  plan.  Pacific  Factor  Co.  v. 
Adler,  102, 
See  Courts;  Evidence,  1;  Fraud;  Insurance,  17;  Judgment,  9;  Limita- 
tions or  Actions,  1,  9;  Physioians  and  Surgeons,  2;  Railroad 
Companies,  17;  Slander,  8-10. 

POLICE  POWER. 
See  Statutes. 

POWERS. 

1.  Convey ANGE — Power  to   Deed,  when   Includes  Poweb  to  Mort. 

OAOE.  —  If  a  will  vests  the  testator's  wife  with  a  life  estate  in  his  prop- 
erty, with  power  to  sell  or  convey  the  same  by  deed,  and  to  use  the 
proceeds  for  her  comfort,  or  otherwise,  as  she  may  think  proper,  she 
has  power  to  mortgage.     Kent  v.  Moriison,  616. 

2.  Power  of  Appointment  by  Will  —  How  must  be  Executed.  — If  a  deed 

vests  a  person  with  a  power  of  appointment  to  be  exercised  by  will,  the 
form  and  mode  of  appointment  must  be  observed,  and  a  will  made  in 
attempted  execution  of  the  power  must  be  so  executed  that  it  would 
pass  the  property,  had  it  belonged  to  the  testator  absolutely.  ThraaJur 
y.  Ballard,  894. 

PRESCRIPTION. 
See  Easements. 

PRESUMPTION. 
See  Co-tenancy,  1;  Insurance,  28;  Negligence,  4;  Slander,  6. 

PRIVATE  WAYS. 

1.  Way  of  Necessity,  Grantee  of  Land  Entitled  to,  when.  — Where 

the  owner  of  a  tract  of  land  conveys  to  another  a  part  thereof  lying 
neither  on  the  public  higliway  nor  on  the  grantee's  other  land,  the 
deed,  by  presumption  of  law,  carries  with  it  to  the  grantee  a  right  of 
way  over  the  unconveyed  part;  and  such  grantee  is  entitled  to  such 
way  of  necessity  without  showing  that  he  is  unable  to  obtain  a  way  to 
the  highway  over  the  lands  of  others.     Ellis  v.  Bassett,  421, 

2.  Way  of  Necessity  in  Case   of  Partitiok  among  Heirs,  —  A  parti- 

tion of  real  estate  among  heirs  carries  with  it,  by  implication,  the  same 
right  of  way  from  one  part  to  and  over  the  other  as  had  been  plainly 
and  obviously  enjoyed  bj'  the  common  ancestor,  in  so  far  as  it  is  rea- 
sonably necessary  for  the  enjoyment  of  each  part.  Ellis  v,  Bassett, 
421. 
8.  Necessary  Servitude  Continued  after  Severance  of  Ownership. 
—  Where  the  owner  of  an  estate  imposes  upon  one  part  an  apparent 
and  obvious  servitude  in  favor  of  another,  and  at  the  time  of  the  sever- 
ance of  ownership  such  servitude  is  in  use,  and  is  reasonably  necessary 
for  the  fair  enjoyment  of  the  other,  then,  wliether  the  severance  is  by 
voluntary  alienation  or  by  judicial  proceedings,  the  use  is  continued  by 
operation  of  law.     Ellis  v.  Bassett,  421. 
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4.  Notice   of  Existence  of  Way  of  Nkcessttt,  What  SxTFFiciKifT,  — 

Where  a  way  is  a  way  of  necessity,  is  opea  and  visible,  and  has  been 
used  continuously  for  many  years,  these  facts  ooustitate  sufficient  no* 
tice  to  a  purchaser  of  the  existence  of  the  easement.  Ellis  v.  Bassettf 
421. 

PROCESS. 
See  Replevin,  1;  Witnesses,  1. 

PROXIMATE  CAUSE. 
See  Iksubancb,  58. 

PRINOIPAL  AND  AGENT. 
See  Agenot. 

PUBLIC  LANDS. 
Agreement  to  Convey  Land  when  Title  thereto  shall  be  Acquired 
UNDER  THE  HOMESTEAD  Laws  of  the  United  states  is  valid  and  en. 
forceable  if,  at  the  time  it  was  made,  the  parties  thereto  were  in  posses- 
sion of  different  parts  of  a  tract,  and  each  entitled  to  acquire  it  under 
such  laws,  and  the  object  of  the  agreement  was  to  avoid  difficulty,  and 
enable  each  to  acquire  title  to  the  portion  of  which  he  was  already  in 
possession,  and  the  right  to  the  possession,  of  which  the  other  conceded. 
Sweeny  ▼.  Sparling,  506. 

PUBLIC  POLICY. 
See  Carriers,  5;  Contracts,  9. 

QUASI  CORPORATIONS. 
See  Drains. 

QUESTIONS  OF  FACT. 
S«e  Falsk  Pbktknsbs,  3;  Master  and  Servant,  3,  7;  NxaLiOBMO]^  18. 

QUESTIONS  OF  LAW. 
See  Nuisance,  1;  Railroad  Companies,  16;  Slander,  6. 

RAILROAD   COMPANIES. 

1.  Railway  Embankment,  Liability  for  so  Constructing,  as  to  Injurv 
Adjoining  Lands.  —  A  railway  company  which  constructs  upon  its 
right  of  way  an  embankment  without  culverts,  in  such  a  manner  as  to 
cause  surface  water  to  back  upon  and  injure  adjoining  lands,  is  liable  to 
the  owner  of  the  lands  for  the  injury  thereto.  Railway  Co.  v.  Mossman, 
670. 

^  Conductor,  when  Vice-principal.  —  A  railroad  conductor  in  charge  of 
a  train  is  exercising  the  functions  of  the  master  in  giving  ordinary  di« 
rections  and  orders  in  the  management  and  running  of  the  train,  so  as 
to  be  chargeable  with  knowledge  of  every  fact  in  relation  thereto  which 
is  known,  or  of  which  the  law  imputes  knowledge  to  the  master.  Geor- 
gia Pacific  Ry  Co.  v.  Davis,  47. 

5.  Knowledge  of  Company  as  Knowledge  of  Conductor,  —  A  railroad 

conductor  in  charge  of  a  train  is  not  chargeable  with  knowledge  of  de< 
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fects  in  the  roadway  kDOwn  to  the  company.  Georgia  Pacific  R'y  Co* 
▼.  Davis,  47. 

4.  Violation  o»  Rules  bt  Employees  —  Contributory  Negligence.  — 

A  railroad  conductor's  assent  to  a  violation  of  a  rule  of  the  company 
known  to  a  brakeman  will  not  relieve  the  latter  of  contributory  negli- 
gence; if,  however,  the  rule  was  unknown  to  him,  its  violation  by  him 
is  not  contributory  negligence  in  case  of  injury.  Georgia  Pacific  R'y  Co,. 
r.  Davis,  47. 

5.  Violation  ov  Rules  by  Employees  —  Contributory  Neglioenob.  — 

Where  a  rule  of  a  railroad  company,  of  which  a  brakeman  is  ignorant^ 
is  habitually  violated  by  the  conductor,  who  knows  of  its  existence,  and 
the  brakeman  is  injured  in  necessarily  obeying  an  order  from  the  con- 
ductor in  violation  of  the  rule,  the  necessity  for  which  cannot  be  ascribed 
to  the  misconduct  of  the  brakeman,  negligence  cannot  be  imputed  to 
him;  nor  will  the  fact  that  he  delayed  a  moment  or  two  in  taking  neces- 
sary precautions  before  obeying  the  order  constitute  contributory  neg- 
ligence on  his  part,  although  instantaneous  obedience  would  have 
prevented  the  injury.     Georgia  Pacific  R'y  Co.  v.  Davis,  47. 

6.  Intoxicated  Passenger,  Liability  for  Expulsion  of,  when  Subsb. 

QUENTLY  Injukbd.  —  An  intoxicated  passenger  on  a  railroad  train,  by 
refusing  to  pay  fare  when  it  is  rightfully  demanded,  becoming  boister- 
ous, and  using  profane  and  obscene  language,  renders  himself  an  in. 
truder  or  trespasser,  and  may  be  expelled  without  unnecessary  force,  du& 
care  being  used  not  to  expel  him  at  such  time,  place,  or  under  such  cir- 
cumstances that  serious  injury  will  naturally  or  probably  result;  and 
when  such  passenger  is  so  expelled,  he  cannot  recover  for  a  subsequent 
injury  to  which  he  contributed  by  placing  himself  in  a  position  of  peril 
while  so  intoxicated.     Louisville  etc.  R.  R.  Co.  v.  Johnson,  35. 

7.  Intoxication  op  Passenger  as  Contributory  Negligence.  —  When 

an  intoxicated  passenger,  not  so  drunk  as  to  be  stupefied  or  unable  ta 
travel,  is  rightfully  ejected  from  a  railroad  train  at  six  o'clock  on  a  dark 
evening,  one  mile  from  his  home,  in  a  locality  with  which  he  is  familiar, 
and  is  subsequently  injured  during  the  night  by  another  passing  train, 
he  cannot  recover  against  the  railroad  company  which  ejected  him.  His 
expulsion  in  such  case  cannot  be  regarded  as  the  natural  and  proxi- 
mate cause  of  the  injury,  or  as  connected  with  it,  except  as  he  himself 
connected  it  by  his  voluntary  intoxication.  Louisville  etc.  R.  R,  Co.  v. 
Johnson,  35. 

$,  Passenger  Wrongfully  Ejected  from  Railway  Train  may  Recoveh 
FOR  Injuries  Received  in  Making  Reasonable  Resistance. — A 
railway  passenger  who  is  lawfully  in  a  car,  having  paid  his  fare,  has  tha 
right  to  make  reasonable  resistance  to  an  attempt  to  eject  him;  and  if  he 
is  unlawfully  ejected  therefrom,  the  company  will  be  liable  for  the  dam- 
ages occasioned  to  his  person  by  his  making  reasonable  resistance  to- 
prevent  his  removal.     Louisville  etc.  R'y  Co.  v.   Wolfe,  436. 

9.  Mlsconduct  of  Railway  Passenger  under  Provocation  No  Excuse 
foe  Expelling  Him  when.  —  A  railway  company  cannot  justify  the 
act  of  its  conductor  in  expelling  a  passenger  who  has  paid  his  fare,  on 
account  of  his  having,  in  the  heat  of  passion,  when  falsely  charged  with 
the  failure  to  pay,  used  improper,  profane,  and  vulgar  language  in  the 
presence  and  hearing  of  lady  passengers.  Louisville  etc.  R'y  Co.  r.  Wo{fe, 
436. 
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10.  ExEMPLABT  DAMAQEa.  —  A  railway  corporation  is  not  answerable  in 
exemplary  damages  for  an  assault  oa  a  passenger  by  one  of  its  agents 
made  in  a  malicious,  unlawful,  wanton,  and  unnecessary  manner,  when 
there  is  no  evidence  that  it  was  ever  authorized,  ratified,  or  approved 
by  the  corporation,  or  that  the  servant  was  incompetent  or  of  known 
bad  character.     Rkkelts  v,  Chesapeake  etc.  R'y  Co.,  901. 

11.  Turn-table,  Railway  Compact's  Duty  as  to  Fastbnino.  — In  an  action 
against  a  railway  company  to  recover  damages  for  injuries  received  by 
a  boy  nine  years  old  while  endeavoring  to  leap  upon  a  revolving  turn- 
table maintained  by  the  company  in  a  place  away  from  the  public  road, 
but  frequented  by  boys  and  others  for  recreation  and  sport,  in  which 
the  declaration  alleges  that  the  defendant  was  negligent  in  maintaining 
the  turn-table  exposed  and  uninclosed,  and  without  any  secure  lock  or 
fastening,  and  in  which  the  proof  shows  that  the  turn-table  was  fastened 
by  a  sliding  wooden  bolt  which  passed  in  a  slot  under  the  cross-ties, 
and  could  not  be  moved  without  withdrawing  this  piece  of  timber,  and 
that  this  bolt  was  removed  by  one  of  the  plaintiflf's  companions,  it  is 
proper  to  charge  the  jury  that  the  defendant  was  not  required  to  so 
fasten  or  secure  the  turn-table  that  boys  like  the  plaintifif  could  not  dis- 
place such  fastening  and  put  the  table  in  motion,  and  that  the  defendant 
was  not  required  to  fasten  the  turn-table  any  more  securely  than  neces- 
sary to  keep  it  securely  in  place.  And  the  court  should  not  qualify 
these  instructions  by  charging  the  jury  that  in  deciding  whether  the 
defendant  was  negligent  or  not,  they  might,  among  other  things,  con- 
sider the  amount  of  force  or  strength  required  to  unfasten  the  turn- 
table.    Bates  V,  Railway  Co.,  665. 

12.  Insurance  —  Right  to  have  the  Proceeds  op,  Applied  in  Mitiga. 
TiON  OF  Damages.  — If  a  railway  corporation  is  by  statute  made  liable 
to  the  owner  of  property  for  damages  resulting  to  him  from  its  destruc- 
tion by  fire  communicated  by  a  locomotive-engine,  it  is  not  entitled  to 
have  moneys  received  from  an  insurance,  effected  by  him  on  the  same 
property,  applied  in  mitigation  of  damages.  On  the  contrary,  the 
owner  of  the  property  may  be  regarded  as  holding  his  claim  against  the 
railway  company  in  trust  for  the  insurer.  Regan  v.  New  York  etc.  R.  R, 
Co.,  306. 

13.  Failure  to  Signal  at  Crossings  —  Who  may  Recover.  —  A  statute 
requiring  railroad  companies  to  ring  the  bell  or  sound  the  whistle  eighty 
rods  before  crossing  a  public  highway  is  for  the  benefit  of  travelers  upon 
the  highway,  either  at  the  crossing,  or  before  reaching  or  after  crossing 
it,  or  traveling  parallel  with  the  track,  and  not  for  the  benefit  of  farm- 
ers and  their  horses  at  work  in  adjoining  fields.  As  to  the  latter,  such 
statute  imposes  no  duty  on  the  company,  and  they  cannot  recover  for 
its  negligence  in  failing  to  give  the  required  signals.  Williams  v.  Chicago 
etc.  R.  R.  Co.,  397. 

14.  Railway  Company  Running  Trains  in  City  Streets  must  Observe 
Statutory  Precautions.  —  A  railway  company  running  its  trains  over 
tracks  laid  in  the  streets  of  a  city  must  observe  the  precautions,  to  pre- 
vent accidents,  required  by  the  statute.     Raihoay  Co.  v.   Wilson,  693. 

15.  Railway  Company  Running  Train  with  Engine  in  Rear  Liable  for 
not  Observing  Statutory  Precautions.  —  A  railway  company  that 
runs  its  trains  with  the  engine  in  the  rear,  and  which  cannot,  for  that 
reason,  observe  the  precaiuions  against  accidents  required  by  the  .stat- 
ute, is  liable  for  injury  inflicted  by  its  trains  while  being  run   in  tli-t 
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manner.  The  statute  contemplates  the  running  of  trains  with  the  eu- 
gine  in  front,  but  the  company  is  not  relieved  from  its  statutory  liabil* 
ity  by  changing  the  engine  to  the  rear.     Railway  Co.  v.   Wilson,  693. 

16.  Negligbncb,  when  Question  of  Law.  —  In  an  action  against  a  rail- 
road company  to  recover  for  a  personal  injury  resulting  in  the  death  of 
a  trespassing  boy,  seven  years  of  age,  by  being  run  over  by  a  train,  the 
company  should  be  declared  not  liable,  as  matter  of  law,  notwithstand- 
ing its  admitted  negligence,  in  the  absence  of  proof  connecting  the  injury 
therewith,  and  showing  that  it  was  the  direct  consequence  of  such  negli- 
gence. In  such  case  it  is  reversible  error  to  refuse  to  take  the  case  from 
the  jury  and  so  declare  the  law.  Cumberland  etc  R.  R.  Co.  v.  State, 
571. 

17.  Negligence  —  Sdfficiency  of  Complaint.  —  Where  a  complaint 
charges  actionable  negligence  and  resulting  injury  against  a  railroad 
company,  it  is  not  rendered  insufficient  by  additional  defective  allega- 
tions of  the  conductor's  negligence  concurring  with  that  of  the  company. 
The  latter  may  be  disregarded,  and  the  company  still  be  liable  for  the 
injuries  suffered  through  its  own  negligence.  Georgia  Pacific  R'y  Co.  T. 
Davis,  47. 

18.  Negligence  —  Injury  to  Brakeman. — In  an  action  by  a  brakeraan 
against  a  railroad  company  to  recover  for  an  injury  received  in  attempt- 
ing to  couple  cars  on  a  dark  night,  evidence  that  the  company  failed  to 
furnish  a  sufficient  number  of  suitable  links  with  which  to  make  the 
necessary  couplings,  that  the  conductor  ordered  such  brakeman  to  make 
a  coupling  with  an  unsuitable  link,  and  that  an  attempt  to  obey  the  or- 
der resulted  in  the  injury  sued  for,  will  justify  a  recovery.  Denver  etc 
R.  R.  Co.  V.  Simpson,  242. 

19.  Rules  as  Evidence.  —  In  an  action  by  a  railroad  brakeman  against  the 
company  to  recover  for  personal  injury  caused  by  its  negligence,  the 
rules  of  the  company,  not  brought  to  his  notice,  are  not  admissible  for 
the  purpose  of  imputing  negligence  to  him  because  of  conduct  on  his 
part  at  variance  with  that  which  they  prescribe.  Oeorgia  Pacific  R'y 
Co.  V.  Davis,  47. 

20.  Duty  to  Train-men.  — Railroad  Train-men  have  the  Right  to 
Assume  the  adaptation  and  sufficiency  of  the  roadway  in  all  respects  to 
a  safe  discharge  of  their  duties  in  another  and  distinct  branch  of  the 
business,  and  are  not  held  to  a  knowledge  which  has  never,  in  point  of 
fact,  been  imparted  to  them,  of  defects  and  dangerous  conditions  in  the 
culverts,  bridges,  tracks,  embankments,  road-bed,  cuts,  and  tijnnels  of 
the  railroad  company,  or  of  the  dangerous  nature  of  adjacent  structures 
erected  or  permitted  by  the  company.  Oeorgia  Pacific  R'y  Co.  v.  Davis, 
47. 

21.  Assumption  of  Risks  by  Train-men.  — It  is  the  duty  of  a  railway 
company  to  its  train-men  to  provide  a  roadway  in  all  respects  reasonably 
safe  for  the  running  of  its  trains  and  the  performance  of  the  functions 
imposed  on  them  by  the  exigencies  of  the  service,  and  they  have  a  right 
to  assume,  without  inquiry  or  investigation,  that  this  duty  has  been 
discharged.  The  onus  of  inquiry  or  investigation  is  not  upon  them,  but 
if  they  know  of  the  unsafe  condition  of  the  roadway,  and  continue  in 
the  service  after  the  lapse  of  a  reasonable  time  for  the  defect  to  be  rem- 
edied or  removed,  they  assume  the  additional  risk,  though  originally 
not  incident  to  their  employment.     Oeorgia  Pacific  R'y  Co.  v.  Davis,  47. 
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22.  Neomgence.  —  Projecting  Rock  in  the  side  of  a  railroad  cut,  not 
touching  passing  cars,  but  endangering  the  safety  of  brakemen  in  dis- 
charging their  duty  while  ascending  and  descending  ladders  on  the  out- 
side of  the  cars,  is  a  defect  in  the  roadway,  rendering  the  company  liable 
for  resulting  injuries  to  such  brakemen,  unless  their  negligence  proxi- 
mately contributed  thereto.     Geoi-gia  Pwijic  R'y  Co.  v.  Davis,  47. 

23.  Negligence  —  Care  Required  of  Injured  Brakemen.  —  Where  a 
railroad  company  is  guilty  of  negligence  in  failing  to  provide  its  train 
with  a  sufficient  number  of  suitable  links  to  make  necessary  couplings, 
and  in  directing  its  brakeman  to  use  a  defective  link  in  making  a  cou- 
pling, the  brakeman,  in  attempting  to  obey  the  order,  is  only  required  to 
exercise  such  care  as  might  reasonably  be  expected  from  a  person  of 
ordinary  care  and  prudence  in  the  situation  in  which  he  was  then  placed, 
and  if  injured  while  in  the  exercise  of  such  care,  he  is  entitled  to  re- 
cover.    Denver  etc.  R.  R.  Co.  v.  Simpson,  242. 

24.  Contributory  Negligence  of  Brakeman.  —  A  brakeman  on  a  rail- 
road train,  in  the  absence  of  notice,  is  not  chargeable  with  knowledge 
of  a  projecting  rock  in  the  roadway,  which  endangers  his  safety  while 
in  the  discharge  of  his  ordinary  duties,  nor  is  his  ignorance  of  it  con- 
tributory negligence  on  his  part  in  case  of  injury  to  him.  Georgia  Pa- 
cific R'y  Co.  V.  Davis,  47. 

S6.  Liability  of,  for  Acts  of  Lessee.  —  A  railway  corporation  cannot, 
by  lease  or  any  other  contract,  in  the  absence  of  legislative  authority, 
turn  over  to  another  corporation  its  road  and  the  use  of  its  franchise 
and  thereby  exempt  itself  from  responsibility  for  the  conduct  and  maa 
agement  of  the  road.  Therefore,  a  railway  corporation  cannot  exonerate 
itself  from  liability  to  a  passenger  injured  in  an  assault  committed  on 
him  by  a  train-man,  by  proving  that  the  portion  of  its  road  on  which 
the  assault  occurred  had  been  leased  to  and  was  being  operated  by  an- 
other corporation.     Rickeitsv.  Chesapeake  etc  R'y  Co.,  901. 

86.  Railway  Company  Running  Cars  in  City  Streets  Bound  to  Ob- 
serve Statutory  Precautions.  —  A  railway  company  operating  its 
trains  over  tracks  lawfully  laid  in  the  streets  of  a  city  must  comply 
with  the  statutory  precautions  for  the  prevention  of  accidents  required 
to  be  observed  by  railroads.     Kaizenberger  v.  Lawo,  681. 

87.  Dummy  Line  is  Railroad.  — A  dummy  line  over  which  cars  carrying 
passengers  exclusively  are  drawn  by  small  steam-engines  called  dummies 
is  a  railroad  within  the  meaning  of  the  statute  prescribing  the  precau- 
tions to  be  observed  by  railroads.     Kaizenberger  v.  Lawo,  681. 

88.  Franchise  Granted  to  a  Street-railway  Corporation  Gives  It 
No  Exclusive  Use  of  that  portion  of  the  street  upon  which  its  road  is 
constructed,  but  only  the  right  to  construct  such  road  in  such  place  and 
manner  as  not  to  interfere  with  the  use  of  the  street  by  the  public. 
Pacific  R'y  Co.  v.  Wade,  201. 

89.  Charter  to  Street-railway  Company  Constitutes  Contract.  — 
A  charter  granted  by  a  city  council  to  a  street-railway  company  to  con- 
struct and  operate  a  street-railway  within  the  corporate  limits  of  a  city 
constitutes  a  contract  between  such  railway  company  and  the  city. 
Western  Paving  etc.  Co.  v.  Citizens'  etc.  R'y  Co.,  462. 

80.  Charter  of  Street-railway  Company  Strictly  Construed  against 
It.  — A  charter  granted  by  a  city  council  to  a  street-railway  company 
is  to  be  strictly  construed  against  the  company.  It  has  no  doul)tful 
rights  under  such  charter;  for  where  there  are  doubts  they  are  construed 
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against  the  grantee,  and  in  favor  of  the  city.  Western  Paving  etc.  Co.  ▼► 
Citizens'  etc.  R'y  Co.,  462. 

31.  Eminent  Domain  —  Proceedings  by,  when  not  Necessary. — If  a. 
general  statute  provides  that  two  lines  of  street-railways,  operated  un- 
der different  managements,  may  be  permitted  to  use  the  same  street  by 
paying  an  equal  portion  for  the  construction  of  the  track  and  appliances* 
used  by  such  railways  jointly,  but  that  in  no  case  shall  two  lines  oper- 
ated under  different  managements  occupy  or  use  the  same  street  and 
track  for  a  distance  of  more  than  five  blocks  consecutively,  every  street- 
railway  corporation  constructing  a  railway  under  authority  of  such  stat- 
ute consents  that  its  track  may  be  used  jointly  with  any  other  railway 
which  the  municipality  may  authorize  to  use  it  for  the  distance  of  five 
blocks,  and  hence  cannot  insist  that  such  occupancy  is  a  taking  of  pri- 
vate property  for  a  public  use,  which  can  be  authorized  only  under  a  stat- 
ute relating  to  the  exercise  of  the  right  of  eminent  domain.  Pacific  R'y/ 
Co.  V.  Wade,  201. 

32.  CONSIDEBATION  FOR  AMENDED  CiTY  ORDINANCE,  WhAT  SUFFICIENT. 

Where  a  city  ordinance,  passed  in  1864,  authorizing  a  street-railway 
company  to  use  the  streets  of  the  city  to  construct  and  operate  a  street- 
railway,  provided  that  the  company  should  bowkler  the  space  betweett 
the  rails  of  its  track,  and  pave,  bowlder,  or  otherwise  improve  and  keep- 
in  repair  two  feet  on  the  outside  of  each  rail,  was  amended  by  an  ordi- 
nance, passed  in  1878,  providing  instead  that  the  company  should  keep 
the  tracks  and  two  feet  on  the  outside  of  each  rail,  together  with  all 
bridges  and  the  crossings  of  all  gutters,  at  all  times,  in  good  repair,, 
both  of  which  ordinances  were  accepted  by  the  company,  and  the  latter 
of  which  was  passed  in  consideration  that  the  company  should  unite  its 
systems,  charge  a  fare  of  five  cents  for  transportation  to  any  part  of 
the  city,  and  construct  certain  additional  lines  of  railway  within  a- 
specified  time,  a  compliance  by  the  company  with  the  conditions  of  the 
amended  ordinance  was  a  sufficient  consideration  therefor,  and  when  it 
was  accepted  by  the  company  and  its  conditions  complied  with,  it 
became  a  binding  contract.  Western  Paving  etc.  Co.  v.  Citizens*  etc.  R'y/ 
Co.,  462. 

33.  City  Council  cannot  Impose  upon  Street-railway  Company  Ad- 
ditional Obligation  to  Pave  Street  when. — Where  a  city  ordi- 
nance provides  that  a  street-railway  company  shall  keep  the  space' 
between  the  rails  and  two  feet  on  the  outside  of  each  rail,  together  with 
all  bridges  and  the  crossings  of  all  gutters,  at  all  times,  in  good  repair, 
the  city  cannot,  by  a  subsequent  ordinance,  impose  on  the  company,, 
without  its  consent,  the  obligation  to  pay  a  proportionate  share  of  the 
cost  of  paving  a  street  occupied  by  its  railway.  Western  Paving  etc.  Co. 
V.  Citizens'  etc.  R'y  Co. ,  462. 

34.  Parol  Evidence  Inadmlssible  to  Prove  Additional  CoNsiDER.#rio» 
FOR  WRirrEN  Contract  when.  —  Where  a  city  council,  by  an  ordi- 
nance not  accepted  by  a  street-railway  company,  seeks  to  impose  upon 
the  company  an  additional  obligation  to  pay  for  the  improvement  of  a- 
■treet,  and  such  council,  by  a  si;bsequent  ordinance,  grants  to  another 
company,  which  has  purchased  the  railway  from  the  former  company,, 
all  the  rights,  privileges,  and  franchises  of  the  old  company,  in  consid- 
eration of  its  assuming  all  the  dnties  and  obligations  of  the  latter,  parol 
evidence  is  not  admissible  to  prove  that  the  new  company,  in  consider- 
ation of  the  passage  of  the  ordinance  ratifying  and  approving  the  sale^ 

AH.  8t.  Ebp.  Vol.  XXV.—  64 
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accepted  the  ordinance  which  sought  to  make  the  old  company  liable 
■  for  such  street  improvement.      Western  Paving  etc,  Co.  v.  Citizens'  R'y 
Co.,  462. 

86.  Street-railway  Company  not  Estopped  to  Deny  Validity  o» 
Street  Assessment  when. — A  street-railway  company  whose  prop- 
erty is  not  subject  to  assessment  for  street  improvements  is  not  estopped 
to  deny  its  liability  for  the  assessment,  because  it  stands  by  without 
objection  until  the  improvements  are  completed,  where  the  city  has  the 
right  to  make  the  improvements  and  the  company  has  no  right  to  object. 
Western  Paving  etc.  Co.  v.  Citizens'  etc.  R'y  Co.,  462. 

36.  When  a  Street-railway  Corporation  is  in  Custody  of  the  Court 
THROUGH  ITS  RECEIVER,  and  another  like  corporation  has  a  right  to  nsf 
a  portion  of  the  former  on  paying  an  equal  portion  for  the  construction 
of  the  track  and  appliances,  such  court  may,  on  petition,  fix  the  amount 
to  be  paid  by  the  petitioning  corporation  to  acquire  the  right  to  use 
each  track.     Pacific  R'y  Co.  v.  Wade,  201. 

See  Carriers;  Neglioencb. 

RAPE. 
Evidencb  of  the  General  Reputation  of  the  Accused  as  That  of  a 
Peaceaelb  and  Law-abiding  Man  is  admissible  in  his  favor  when  he 
is  on  trial  charged  with  rape  committed  by  assault  and  force.     Lince- 
cum  V.  St(Ue.  727. 

See  Assault. 

RATIFICATION. 
See  Corporations,  3;  Husband  and  Wifk,  12. 

REASONABLE  DOUBT. 
See  Homicide,  8;  Trial,  7. 

RECEIVERS. 

1.  Receiver  of  a  Corporation  may,  with  the  Permission  of  the  Court, 
do  Anything  which  the  corporation  might  lawfully  have  done  to  make 
the  most  out  of  its  assets.     Pacific  R'y  Co.  v.  Wade,  20L 

8.  Receiver  of  Corporation  —  Amount  to  be  Paid  to  or  by,  how  may  be 
Fixed  —  Jury  Trial.  —  When  there  is  a  claim  for  damages  or  compen- 
sation in  favor  of  a  corporation  whose  property  is  in  the  hands  of  a  re- 
ceiver, it  may  be  adjusted  upon  a  petition  to  the  court  in  which  the 
receiver  is  acting,  wliich  may  proceed  to  determine  the  issues  involved 
in  the  petition  without  the  aid  of  a  jury.  Pacific  R'y  Co.  v.  Wade,  201. 
See  Creditors'  Suits;  Limitations  of  Actions,  7,  8. 

RECEIVING  STOLEN  GOODS. 

1.  Conviction  of  Thief  not  Necessary  to  Sustain  Prosecution  for 
Buying  Stolen  Property  for  Gain.  —  Under  the  Illinois  statute,  the 
offense  of  receiving,  or  buying,  or  aiding  in  concealing  stolen  property 
for  gain,  or  to  prevent  the  owner  from  repossessing  himself  thereof,  with 
knowledge  that  it  has  been  stolen,  is  made  a  substantive  crime,  subject 
to  punishment,  without  reference  to  the  trial  or  conviction  of  the  per- 
son committing  the  larceny.     Hvggins  v.  People,  357. 

S.  Buying  Stolen  Property  for  Gain  —  Evidence  of. — To  convict  of 
buying  stolen  property  for  gain,  when  the  buying  ia  admitted,  the  state 
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must  prove  the  guilty  knowledge  of  the  accused  that  the  property  waa 
stolen  at  the  time  of  the  purchase.  This  may  be  shown  by  proof  of  at- 
tending facts  and  circumstances,  from  which,  by  the  common  under- 
standing and  experience  of  men,  the  inference  of  the  fact  arises;  as 
that  the  purchase  was  for  much  less  than  the  real  value;  that  the  ac- 
cused denied  that  the  property  was  in  his  possession,  or  concealed  it; 
bis  failure  to  make  reasonable  explanation;  the  evil  reputation  of  the 
person  from  whom  purchased  or  received,  or  the  like.  Muggins  v.  Peo- 
pie,  357. 
8L  Buying  Stolen  Property  for  Gain. — To  Convict  of  buying  stolen 
property  for  gain,  the  guilty  knowledge  of  the  accused  of  the  theft  at 
the  time  of  purchase  is  the  gist  of  the  offense,  and  must  be  alleged, 
proved,  and  found  by  the  jury  as  a  fact;  but  in  finding  such  fact  the 
jury  will  be  justified  in  presuming  tliat  the  accused  acted  rationally, 
and  that  whatever  would  convey  knowledge  or  induce  belief  in  the 
mind  of  a  reasonable  person,  would,  in  the  absence  of  countervailing 
evidence,  be  sufficient  to  apprise  the  accused  of  the  like  fact,  or  induce 
in  his  mind  the  like  impression  and  belief.     Huggins  v.  People,  357. 

4.  Buying  Stolen  Property  for  Gain.  — To  secure  conviction  for  buying 

stolen  property  for  gain,  the  name  of  the  thief,  or  of  the  person  from 
whom  the  defendant  received  or  bought  the  stolen  property,  not  being 
matter  necessary  to  the  identification  of  the  offense,  need  not  be  alleged 
or  proved;  but  where  the  pleader  unnecessarily  alleges  the  commission 
of  the  larceny  by  a  particular  jjerson,  or  that  the  property  was  bought 
or  received  of  a  particular  person,  the  allegation  becomes  matter  of  de- 
scription, and  must  be  proved  as  laid.     Huygins  v.  People,  357. 

5.  Buying    Stolen    Property    fob    Gain  —  Guilty    Knowledge. — To 

convict  of  buying  stolen  property  for  gain,  the  guilty  knowledge  of  the 
theft  possessed  by  the  accused  at  the  time  of  the  purchase  need  not  be 
that  actual  or  positive  knowledge  wliich  one  acquires  by  personal  ob- 
servation of  the  fact.  It  is  sufficient  if  the  circumstances  were  such, 
accompanying  the  transaction,  as  to  make  the  accused  believe  that  the 
goods  had  been  stolen.     Huggins  v.  People,  357. 

6.  Evidence  —  Judgment.  —  On  thb  Trial  of  an  Indictment  for  Re- 

ceiving Property  knowing  it  to  have  been  stolen,  a  judgment  con- 
victing and  sentencing  another  persoA  for  stealing  the  same  property, 
together  with  the  indictment  on  which  it  was  found,  is  admissible  in 
evidence  against  the  accused  for  the  jDurpose  of  showing  that  such  prop- 
erty had  been  stolen  by  such  other  person.     Cooper  v.  State,  712. 

7.  Evidence. — The  Declaration  of  One  Who  has  been  Convicted  of 

stealing  property,  that  another  person  indicied  for  receiving  it,  knowing 
it  to  have  been  stolun,  had  no  connection  with  the  theft,  and  had  liought 
the  property  in  good  faith  and  for  value,  is  not  admissible  in  favor  of 
the  latter.     Cooper  v.  Slate,  712. 

REGISTRATION. 
See  Corporations,  14. 

REPLEVIN. 

1.  Writ  of  Replevin,  Service  of.  — It  is  not  material  whether  a  writ  <A 

replevin  is  served  by  a  constable  or  the  slierifT.     Smith  v.  Edit,  486. 

2.  Replevin  is  a   Proper   Piemedy   for  the   Recovery  of   URArra  exe- 

cuted by  the  plaintiff,  and  which  hnve  become  void  by  reason  of  their 
subsequent  fraudulent  alteration.     Si/iith  v.  Eals,  486. 
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S.  Replevin  against  Officer.  —  Replevin  will  lie  in  any  state  court  of 
competent  jurisdiction  against  an  ofiScer,  in  favor  of  the  owner  of  goods 
seized  by  such  officer,  upon  a  writ  against  a  third  person,  in  an  attach* 
ment  suit  pending  in  any  other  of  the  courts  of  the  state.  Carpenter  v. 
Inne«,  265. 

4.  Pkocess,  when  No  Protection  to  Officer.  —  Where  the  evidence  in 

an  action  of  replevin  against  an  officer  shows  that  he  has  taken  prop- 
perty  which  did  not  belong  to  the  party  against  whom  the  process  ran, 
the  taking  is  wrongful,  and  the  process  affords  him  no  protection.  Car. 
penter  v.  Junes,  255. 

5.  Form  of  Verdict  in  Actions  of  Claim  and  Delivery.  —  A  verdict 

stating  that  the  jury  find  for  the  defendant  and  fix  the  value  of  the 
property  at  fifteen  hundred  dollars  is  sufficient  to  support  a  judgment 
in  favor  of  the  defendant  for  the  return  of  the  property  to  him,  or  for 
the  value  thereof  in  case  the  delivery  cannot  be  had.  Etchepare  v. 
Aijuirre,  180. 

8.  Judgment,  Form  of,  in  Actions  of  Claim  and  Delivery. — A  judg- 
ment that  the  defendant  recover  of  the  plaintiff  a  sum  of  money,  or  the 
return  of  the  property  described  in  the  complaint  and  his  costs,  is  not 
authorized  by  the  Code  of  Civil  Procedure  of  California,  which  declares 
that  such  judgment  shall  be  "for  the  return  of  the  property,  or  the 
value  thereof  in  case  the  return  cannot  be  had."  Etchepare  v.  Aguirre, 
180. 

7.  ExEOCTioN,  Damages  for  Delay  in  Serving.  —  Where  the  service  of 
an  execution  has  been  delayed  by  a  suit  in  replevin,  the  defendant  in  re> 
plevin  is  entitled,  as  damages  for  the  delay,  to  statutory  interest  on  the 
value  of  the  goods  owned  by  the  execution  defendant.  Burton  v.  £en* 
nedy,  769. 

RESCISSION. 
Bee  Vendor  and  Purchases,  llL 

RES  JUDICATA. 
See  Mortgages,  1. 

RES  GEST^ 
See  EviDENOS,  5,  d. 

RESTITUTION. 
See  Judgment,  8. 

RESTRAINT  OP  ALIENATIOH. 
See  Devisf^,  5. 

REVERSAL. 
See  Appeal  and  Erros. 

RIPARIAN  RIGHTBL 

See  WATERCOtTRSBfc 

RULES. 

See  Courts. 
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SALES. 

1.  Salbs  are  Presumed  to  be  70r  Cash  on  delivery,  in  the  absence  of 

proof  to  the  contrary.     Cleveland  v.  Peaj-l,  748. 

2.  Implied  Promise  to  Pay  for  Goods  transferred  from  one  person  to 

another  will  not  arise  from  the  mere  fact  of  their  being  received  and 
used,  when  it  was  understood  by  the  parties  at  the  time  that  the  goods 
were  not  to  be  paid  for.     Lyndon  Mill  Co.  v.  Lyndon  L.  <&  B.  Inst. ,  783. 

8.  Change  of  Possession.  — While  it  is  possible  for  a  vendee  of  chattels  to 
employ  the  vendor  and  yet  make  such  a  change  of  possession  as  will 
support  a  sale,  yet  if  the  vendor  is  left  in  entire  charge  of  the  property 
which  he  has  sold,  or  so  apparently  in  charge  that  there  is  no  visible 
change  in  its  possession,  and  nothing  to  indicate  that  any  change  has 
taken  place  in  the  title  or  possession,  then  there  is  no  such  actual  change 
of  possession  as  is  required  by  law.     Etchepare  v.  Aguifre,  180. 

4.  Change  of  Possession.  —  The  fact  that  chattels  are  so  situated  that  the 
vendee  is  entitled  to  and  can  lawfully  take  possession  at  his  pleasure  is 
not  equivalent  to  the  actual  change  of  possessioa  required  by  the  stat- 
ute.    Etchepare  V.  Aguirre,  ISO. 

6.  Evidence  of  What  a  Vendor  did  and  Said  after  a  Sale  of  chattels  is 
admissible  against  his  vendee,  if  it  is  pertinent  to  the  issue  whether  or 
not  the  sale  had  been  accompanied  by  an  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of  possession.  Etchepare  v. 
Aguirre,  180. 

A,  Statute  of  Frauds  —  Memorandum  of  Sale  cannot  satisfy  the  statute 
of  frauds,  unless  it  either  names  the  vendors,  or  describes  them  so  that 
they  can  be  identified  by  other  evidence.  Where  the  sale  is  at  publio 
auction,  and  the  advertisement  of  sale  states  that  it  is  to  be  made  "to 
settle  the '  estate  of  John  Higgins, "  a  memorandum  of  the  sale,  made  by 
the  auctioneer,  neither  naming  the  vendors  nor  describing  them,  except 
to  designate  them  as  the  "sellers,"  is  fatally  defective,  though  the  par- 
ties for  whom  the  sale  was  made  were  either  the  devisees  of  John  Hig* 
gins  or  grantees  from  such  devisees.  McOovem  v.  He7-n,  632. 
See  Agency,  4. 

SAVINGS  BANKS. 
See  Banka  and  Banking,  3-7;  $ills  and  Notes,  1. 

SCIRE  FACIAS. 
See  Attachment,  4. 

SEDUCTION. 

1.  SsDUcrriON  by  Means  of  a  Promise  to  Marry  is  committed  if  the  man 
has  carnal  intercourse  to  which  the  woman's  assent  was  obtained  by  a 
promise  of  marriage,  made  by  the  man  at  the  time,  and  to  which,  with- 
out such  promise,  she  would  not  have  yielded.     Putnam  v.  State,  738. 

8.  To  Seduce  means,  when  used  with  reference  to  the  conduct  of  a  man 
towards  a  female,  an  enticement  of  her  on  his  part  to  surrender  her 
chastity  by  means  of  some  art,  influence,  promise,  or  deception  calcu- 
lated to  accomplish  that  object,  and  to  include  the  yielding  of  her  per- 
son to  him  as  much  as  if  it  was  expressly  stated.     Putnam  v.  State,  738. 

8.  Instructions.  —  A  conviction  for  seduction  will  be  reversed  if  the  judge 
did  not  fully  instruct  the  jury  concerning  the  meaning  of  the  wori 
''•eduction  "  as  used  in  the  statute.     Putnam  v.  Slate,  738. 
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SEISIN. 
See  CovKNANTS,  1,  2, 

SELF-DEFENSE. 
See  Homicide,  1-3. 

SERVITUDES. 
See  Easements. 

SET-OFF. 
Exemptions  —  Wages  Exempted  not  Liable  to  Set-obt  when. — La- 
borers' wages  to  the  amount  of  thirty  dollars  are  exempt  by  the  statute, 
and  cannot  be  subjected  to  a  set-off  by  a  claim  in  no  way  springing  out 
of  the  contract  relations  between  the  parties,  but  arising  out  of  a  dis- 
tinct and  independent  transaction.  Collier  v.  Murphy,  698. 
See  Insurance,  19. 

SLANDER. 
1.  Malice  is  the  Foundation  of  the  action  of  slander,  and  is  ordinarily 

implied;  but  there  may  be  justification  from  the  occasion,  and  when 
this  appears,  the  words  must  be  proved  to  be  malicious  as  well  as  false. 
Fresh  v.  Cutter,  575. 

1,  Actionable  Words  —  Privileged  Communication. — In  an  action  for 
slander  based  on  a  voluntary  communication  made  by  a  former  mas- 
ter to  an  existing  or  prospective  employer  of  the  former's  discharged 
servant,  that  the  latter  "  stole  as  good  as  two  hundred  dollars  from  me, 
and  I  want  my  money,"  if  the  proof  shows  that  the  communication  was 
made  in  good  faith,  under  an  honest  belief  of  its  truth,  and  a  convic- 
tion of  duty  to  disclose  it,  it  is  privileged,  and  not  actionable;  but  if  it 
was  false,  and  was  maliciously  communicated,  without  any  duty  to  dis- 
close it,  it  is  not  privileged,  and  is  actionable.     Fresh  v.  Cutter,  576. 

t.  Justification  frqm  Occasion,  in  actions  for  slander,  arises  when  an  ac- 
tionable communication  is  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference  to  which 
he  has  a  duty,  legal,  moral,  or  social,  if  made  to  a  party  having  a  cor- 
responding interest  or  duty.     Fresh  v.  Cutter,  575. 

4.  Measure  op  Damages  —  Erroneous  Instructions. — In  an  action  for 
slander  based  on  a  voluntary  communication  claimed  by  the  defense  to 
be  privileged,  it  is  reversible  error  to  instruct  the  jury  that  they  may 
award  the  plaintiff  punitive  damages,  without  requiring  them,  to  find 
the  existence  of  actual  malice,  and  to  consider  the  facts  in  evidence  in 
regard  to  the  occasion  of  the  communication,  the  motive  which  inspired 
it,  the  honest}',  good  faith,  and  belief  in  its  truth  in  uttering  it.  Fresh 
T.  Cutter,  575. 

B.  Character  of  Servant — Presumption  —  Privileged  Communica- 
tion. —  When  a  master  gives  a  character  to  a  servant,  and  is  sued  there- 
for in  slander,  it  is  presumed,  in  the  absence  of  proof  to  the  contrary, 
-  that  the  character  was  given  without  malice;  and  to  support  the  action  it 
must  be  proved  that  the  character  was  both  falsely  and  maliciously  given; 
and  though  as  given  it  is  untrue  in  fact,  the  master  will  be  justified  by 
the  occasion,  unless  it  is  shown  that  he  was  actuated  by  malice,  and 
knowingly  stated  what  was  false  and  injurious.     In  such  case,  the  state- 
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ment,  if  made  in  response  to  inquiry,  is  privileged,  and  if  voluntarily 
made,  is  nevertheless  privileged,  if  made  honestly,  fairly,  and  without 
malice.     Fresh  v.  Cutter,  575. 

6.  Privileged  Communication,  when  Question  of  Law  oe  Fact.  —Id 

actions  for  slander,  it  is  a  question  for  the  court  whether  or  not  the 
statement  sued  upon,  if  made  in  good  faith  and  without  malice,  is  privi- 
leged; but  the  plaintiff  has  the  right,  notwithstanding  the  privileged 
character  of  the  communication,  to  go  to  the  jury,  if  there  is  evidence 
tending  to  show  actual  malice,  as  when  the  words  unreasonably  impute 
crime,  or  the  occasion  of  their  utterance  is  such  as  to  indicate,  by  its 
unnecessary  publicity,  or  otherwise,  a  purpose  wrongfully  to  defame 
the  plaintiff.     Fresh  v.  Cutter,  575, 

7.  Slander  of  Titlb,  Action  fob,  Maintaxnable  aoainst  Whom.  —  An 

action  for  slander  of  title  lies  against  one  who  falsely  and  maliciously 
disparages  the  title  of  another  to  property,  whether  real  or  personal,  and 
thereby  causes  him  some  special  pecuniary  loss  or  damage  as  the  direct 
and  natural  result  of  the  words  spoken.     Burhett  v.  Griffith,  151. 

8.  Complaint  in  Action  for  Slander  of  Title  must  Describe  Property 

Disparaged.  —  In  an  action  for  slander  of  title  to  land,  it  is  necessary 
for  the  plaintiff  in  his  complaint  to  set  forth  and  describe  the  property 
respecting  which  the  defamatory  statements  have  been  made,  and  also 
to  aver  his  title  thereto,  so  that  it  may  be  shown  wherein  the  defendant 
has  done  him  any  injury.     Burhett  v.  Griffith,  151. 

9.  Pleading  in  Action  for  Slander  of  Title  Construed  against  Pleader 

WHEN.  —  Where  a  complaint  in  an  action  to  recover  damages  for  slan- 
der of  title  avers  an  offer  from  a  third  person  to  purchase,  and  an  ac* 
ceptance  of  the  offer  by  the  plaintiff,  and  that  by  reason  of  the  words 
Bpoken  by  the  defendant  such  third  person  was  intimidated,  dissuaded, 
and  deterred  from  carrying  out  his  agreement  with  the  plaintiff,  it  will 
be  construed  against  the  pleader,  as  intended  to  aver  a  complete  and 
executed  contract  of  purchase  and  sale  between  the  plaintiff  and  such 
third  person.     Burhett  v.  Griffith,  151. 

10.  Argumentative  Pleading  not  Permissible  WHE>f .  —  A  complaint  in  an 
action  for  slander  of  title  which  alleges  that  the  defamatory  statements 
made  by  the  defendant  were,  that  the  plaintiff  had  broken  the  cove- 
nants of  leases,  attached  to  the  complaint  as  exhibits,  and  made  part 
thereof  only  for  the  purpose  of  identifyiiig  the  lands  referred  to,  con- 
taining an  option  to  purchase,  and  that  plaintiff  had  forfeited  all  rights 
thereunder,  and  which  alleges  that  he  had  a  leasehold  interest,  with 
option  and  privilege  of  purchasing,  but  which  does  not  directly  allege 
the  nature  or  extent  of  his  leasehold  interest,  or  the  terms  of  his  option, 
or  what  were  the  covenants  of  his  leases,  or  the  nature  of  his  rights 
thereunder,  and  which  shows  those  matters  of  substance  argnmenta- 
tively  only  by  inference  from  the  contents  of  the  exhibits,  fails  to  show 
that  the  statements  and  declarations  of  the  defendant  could  have  caused 
any  damage  or  injury  to  the  plaintiff,     Burhett  v    Griffith,  151. 

11.  Action  for  Slander  of  Title,  What  Necessary  to  Maintain.  — To 
maintain  an  action  for  slander  of  title,  it  is  necessary  to  establish  that 
the  words  spoken  were  false,  and  were  maliciously  spoken  by  the  defend- 
ant, and  also  that  the  plaintiff  has  sustained  some  special  and  pecuniary 
damage  as  the  direct  and  natural  result  of  their  having  been  so  spoken. 
And  as  words  spoken  of  property  are  not  in  themselves  actionable,  the 
complaint  in  such  action  sliould  distinctly  and  particularly  set  out  the 
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tacts  which  show  wherein  the  plaintifiF  has  sustained  special  damage. 
Bui-kett  V.  Oi-iffith,  151. 

12.  Words  Uttered  afcer  Contract  of  Sale  ov  Land  not  Ground  fob 
Action  for  Slander  of  Title. — Where  words  slandering  a  title  are 
tittered  after  a  sale  of  land  has  been  completed,  or  agreed  upon  and 
-contracted  for,  so  as  to  give  the  plaintiff  a  contract  capable  of  being 
enforced,  he  does  not  suff'er  any  actionable  damage  from  their  utterance, 
although  the  purchaser  was  thereby  deterred  from  performing  his  con- 
tract or  induced  to  violate  it.  In  order  to  show  that  the  words  uttered 
have  caused  injury  to  the  plaintiff,  it  is  generally  necessary  to  aver  and 
show  that  they  were  uttered  pending  some  treaty  or  public  auction  for 
the  sale  of  the  property,  and  that  thereby  some  intending  purchaser  was 
prevented  from  bidding  or  competing.     Burhett  v.  Orijfith,  151. 

13.  Refusal  to  Sell  to  Lessee  having  Option  to  Purchase  not  Slander 
of  Title.  —  An  allegation  in  a  complaint  in  an  action  for  slander  of 
title,  that  the  defendant  had  stated  that  he  would  not  sell  the  lands 
described  in  leases  from  him  to  the  plaintiff,  containing  an  option  to 
purchase,  cannot  be  regarded  as  charging  a  slander  of  title,  especially 
where  it  is  not  alleged  that  an  intending  purchaser  was  informed  of  such 
declaration.     Burhett  v.  Griffith,  151. 

14.  Originator  of  Slander  of  Title  Liable  only  for  Damage  Result- 
ing Directly  AND  Naturally  from  his  Act. — The  originator  of  a 
slander  of  title  is  only  liable  for  such  damage  as  is  the  direct  and  natu- 
ral result  of  his  act,  and  is  not  liable  for  the  subsequent  repetition  by 
another,  without  his  direction  or  authority,  of  words  not  in  themselves 
actionable.     Burkett  v.  Oriffith,  151. 

16.  Both  Injury  and  Damage  Essential  for  Maintenance  of  Action 
rOB  Slander  of  Title.  — To  sustain  an  action  for  slander  of  title,  there 
must  be  both  injury  and  damage.  The  slanderous  words,  false  in  fact 
and  maliciously  uttered,  constitute  the  injury  and  give  the  right  of  ac- 
tion, and  the  pecuniary  damage  sustained  ia  the  measure  of  recovery. 
SurkeU  v.  Oriffith,  151. 

See  Libel. 

SLANDER  OF  TITLK 
See  Slander,  7-15. 

SPECIFIC  PERFORMANCE. 
See  Partnership,  5. 

STATUTE  OF   FRAUDS. 

See  CoNTRAors,  10-15;  Execution,  7;  Lease,  1;  Sales,  6;  Vbndoe  and 

Purchaser,  1,  2. 

STATUTE  OF  LIMITATION. 
See  Limitations  of  Actions. 

STATUTES. 

1.  Statutes,  how  should  be   iNJERrRETEO.  —  Every  statute  should   b« 

construed,  not  according  to  the  letter,  but  according  to  the  meaning. 

The  intention  must  govern,  although  such  construction  may  not,  in  all 

respects,  agree  with  the  letter  of  the  statute.    Rutledge  v.  Crawford,  212. 
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S.  CoNSTrrunoNAi.  Law  — Looking  behind  Statute  to  See  whetheb 
It  13  CoNSTiTUTiONAii.  —  If  a  statute  appears  on  its  face  to  be  consti- 
tutional and  valid,  the  court  cannot  inquire  into  the  motives  of  the 
legislature,  or  the  consideration  upon  which  it  was  founded,  and  then 
disregard  it  if  it  would  have  been  unconstitutional  had  such  circum- 
stances or  consideration  appeared  on  its  face.     Stevenson  v,  Coljan,  230. 

1.  Constitutional  Law  —  Statute  cannot  be  Assailed  as  Gift  and 
declared  void  as  in  violation  of  a  clause  of  the  constitution  forbidding 
the  making  of  any  gift,  when  the  purpose  of  the  statute  as  disclosed  by 
its  contents  is  proper  and  within  the  legislative  power.  Stevenson  T. 
Colgan,  230, 

4.  Constitutional  Law  —  Girrs.  —  A  Statute  does  not  Appear  to  bb 
Void  as  a  Gifp  from  the  fact  that  it  directed  a  designated  sum  to  bo 
paid  monthly  to  a  particular  person  in  full  satisfaction  of  all  claims  he 
may  have,  or  claim  to  have,  against  the  state,  such  payments  to  cease 
should  he  die  before  the  expiration  of  the  time  named.  Stevenson  v. 
Colgan,  230. 

t.  Constitutional  Law  —  Equal  Rights. — The  Rights  or  Every  Indi- 
vidual must  stand  or  fall  by  the  same  rule  of  law  that  governs  every 
other  member  of  the  body  politic  under  similar  circumstances,  and 
every  partial  or  private  law  which  directly  proposes  to  destroy  or  aflFect 
individual  rights,  or  does  the  same  thing  by  restricting  the  privileges  of 
certain  classes  of  citizens,  and  not  of  others,  when  there  is  no  public 
necessity  for  such  discrimination,  is  unconstitutional  and  void.  State 
Goodwill,  863. 

C  Constitutional  Law.  —  The  Police  Power,  however  broad  and  ezten- 
sive,  is  not  above  the  constitution,  and  must  be  exercised  in  subordinacy 
to  it.     State  v.  Goodwill,  8(33. 

7.  Construction  of.  — A  Statute  Limiting  the  Right  of  Non-resident 

Corporations  to  do  business,  and  imposing  a  fine  for  doing  business 
before  complying  with  the  statute,  such  statute,  being  in  derogation  of 
the  common  law,  and  penal  in  character,  should  be  strictly  construed. 
Toledo  T.  <b  L.  Co.  v.  Thomas,  925. 

8.  Constitutional  Law.  — Retrospectivb  Law,  if  conformable  to  natural 

justice,  will  be  recognized  and  enforced.  Therefore  a  law  which  binds 
a  party  by  a  contract  into  which  he  had  attempted  to  enter,  but  which 
is  invalid  by  reason  of  some  personal  inability  on  his  part  to  make  it, 
or  through  neglect  of  some  legal  formality,  or  in  consequence  of  some 
ingredient  in  the  contract  forbidden  by  law,  is  npt  unconstitutional. 
Town  of  Bellevue  v.  Peacock,  552. 

9.  Constitutional  Law.  —  Statute  Creating  a  Liability  against  the 

owner  of  an  abutting  lot  for  an  improvement  for  which,  when  made, 
its  owner  was  neither  legally  nor  equitably  liable,  is  unconstitutional, 
and  where  the  improvement  was  done  under  a  contract  entered  into 
by  a  town,  providing  for  its  payment  at  the  cost  of  the  abutting  land- 
owners, but  the  charter  of  the  town  did  not  give  it  the  power  to 
improve  the  street  at  the  cost  of  such  owners.  Town  of  Bellevue  r. 
Peacock,  552. 

10.  Constitutional  Law  —  Legislature  may  Provide  that  Tie  Votb 
BE  Determined  by  Lot. — An  act  of  the  legislature,  which  provides 
that  where  an  election  results  in  a  tie  vote  for  opposing  candidates  the 
Judges  of   election  shall   determine   by  lot  the  person  entitled  to  tbt 
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office,  is  valid,  and  does  not  conflict  with  a  constitutional  provision  re- 
quiring all  elections  to  be  by  ballot.     Johnston  v.  Stale,  412. 

11.  CoNSTiTDTiONAL  Law  —  EMPLOYERS  AND  EMPLOYEES.  —  A  statute  de- 
claring that  it  shall  be  unlawful  for  any  person,  firm,  or  corporation 
engaged  in  mining  or  manufacturing,  and  interested  in  merchandising, 
to  knowingly  and  willfully  sell  any  merchandise  or  supplies  to  any. 
employee  at  a  greater  per  cent  of  profit  than  when  selling  merchandise 
or  supplies  of  like  quality,  character,  and  quantity  to  other  customers 
buying  for  cash,  and  not  employed  by  them,  is  void,  because  it  is  class 
legislation,  and  an  unjust  interference  with  the  rights,  privileges,  and 
property  of  both  the  employer  and  the  employee.  State  v.  Fire  Creek 
etc.  Co.,  891. 

12.  Constitutional  Law  —  Employers  and  Employees. —  A  statute  de- 
claring that  all  persons  engaged  in  mining  coal,  ore,  or  other  minerals,  or 
mining  or  manufacturing  them,  or  either  of  them,  or  manufacturing  iron 
or  steel,  or  both,  or  any  other  kind  of  manufacturing,  shall  not  issue, 
for  the  payment  of  labor,  any  order  or  other  paper,  unless  the  same 
purports  to  be  redeemable  at  its  face  value  in  legal  money  of  the  United 
States,  bearing  interest  at  the  legal  rate,  made  payable  to  the  employee 
or  bearer,  and  redeemable  within  thirty  days  by  the  maker  thereof,  is 
unconstitutional  and  void.     State  v.  Goodwill,  863. 

18.  Police  Power  —  Regulation  of  Sale  of  iNioxicATiNa  Liquors  — 
Constitutional  Law. — A  statute  providing  that  no  license  for  the 
sale  of  intoxicating  liquors  by  retail  shall  be  granted,  except  to  citizens 
of  the  United  States  of  temperate  habits  and  good  moral  character,  is  a 
▼alid  exercise  of  the  police  power  of  the  state  as  to  both  citizens  and 
aliens,  and  is  not  in  conflict  with  tlie  fourteenth  amendment  to  the 
United  States  constitution,  providing  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  Trageser  v.  Oray,  587. 
See  Attachment,  1;  Elections,  1;  Legislature;  Lotteries,  2,  4. 

STOCK  AND   STOCKHOLDERS. 
See  CoEPORATiONS,  15-21;  Executors  and  Admin istbatobs,  1. 

STREET-RAILWAYS. 
See  Railroad  Companies,  28-36. 

STREETS. 
See  Municipal  Corporations,  12,  13. 

SUBROGATION. 
See  Debtor  and  Creditor.  2. 

SUICIDE. 
See  Insurance,  28. 

SUMMONS. 
See  Attachment,  3. 

SUNDAY. 

See  Insurance,  57. 
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SURRENDER. 
See  Landlord  and  Tenant;  Lbabk. 

TAXATION. 
See  Contracts,  13. 

TENDER. 
See  Insurance,  40. 

TICKETS. 
See  Cabribbs,  6. 

TORTS. 
See  CoBPOBATioKs,  11;  Municipal  Corporations,  9. 

TRADE-MARKS. 

1.  A  Trade-mark  mat  Consist  of  a  name  or  a  device,  or  a  peculiar  arrange- 

ment of  words,  or  words  with  some  device  of  greater  or  less  novelty,  which 
have  been  applied  to  designate  the  goods  manufactured  by  a  particular 
person;  and  when  the  manufacturer  has  thus  adopted  a  trade-mark,  be 
thereby  acquires  the  right  to  whatever  profits  may  result  from  his  supe- 
rior skill,  knowledge,  or  honesty  of  purpose,  and  this  right  cannot  be 
impaired  by  any  piratical  use  of  the  device  by  another.  Soda  Cigar  Co, 
V.  Pozo,  279. 

2.  The  Words  "Fabrica  Tobacos"  are  of  common  use  in  the  tobacco 

trade,  and,  standing  aloue,  are  not  the  subject  of  a  trade-mark.  Solt» 
Cigar  Co.  v.  Pozo,  279. 
8.  Material  Misrepresentation.  —  The  word  "  Habaua  "  on  a  cigar-label 
claimed  as  a  trade- mark,  when  in  fact  the  cigars  on  which  the  label  ap- 
peared were  made  Havana  filler,  is  such  a  material  misrepresentation  and 
deceit  on  the  public  as  will  deprive  the  owner  of  any  relief  or  protection 
against  an  infi^ngement.     Solis  Cigar  Co.  v.  Pozo,  279. 

4.  Immaterial    Misrepresentation. — The  word    "copyrighted"    on    a 

cigar-label  claimed  as  a  trade-mark,  when  in  fact  it  has  not  been  copy- 
righted, is  not  such  a  misrepresentation  as  will  prevent  the  owner  from 
receiving  relief  and  protection  against  infpingement.  Soiis  Cigar  Co.  r. 
Pozo,  279. 

5.  Equitable  Assignment  op.  — Where  the  assignee  of  a  trade- mark,  who 

is  also  the  successor  of  the  original  owner,  continues  to  use  it  with  the 
consent  and  procurement  of  the  latter,  without  a  formal  transfer  of  the 
right,  he  will  be  treated  as  the  equitable  owner,  and  awarded  relief 
against  an  infringement,  notwithstanding  the  informality  of  the  transfer. 
Solis  Cigar  Co.  v.  Pozo,  279. 

6.  Rights  of  Assignee  of.  —  If  certain  formulas,   wrappers,   and   trade- 

marks have  been  used  in  the  manufacture  and  sale  of  a  patent  medicine, 
but  the  person  who  manufactured  and  sold  them  has  died,  and  his  busi- 
ness has  been  discontinued,  no  one  can  acquire  from  the  representative 
of  the  deceased  any  exclusive  right  to  the  use  of  the  trade-marks  a* 
against  another  who  had  previously  lawfully  obtained  the  formulas  for 
the  preparation  of  the  medicines.     Covell  v.  Chadwick,  625. 

7.  Infringement  —  What   Constitutes. — Exact  similarity  is  not  neces- 

sary to  constitute  an  infringement  of  a  trade-mark;  for  colorable  imi- 
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tations  are  as  much  the  subject  of  legal  redress  as  exact  or  perfect 
similitudes.  What  is  necessary  in  all  cases  to  constitute  an  infringe- 
ment is  a  similarity  which  will  operate  to  convey  a  false  impression  to 
the  ordinary  purchaser,  and  serve  to  deceive  and  mislead  him.  Hence 
it  is  always  essential  to  show  that  the  imitation  is  of  a  character  to  es- 
cape the  ordinary  care  and  caution  used  in  the  purchase  of  the  articles 
protected.  Solis  Cigar  Co.  v.  Pozo,  279. 
6.  Infringement  —  Injunction.  —  The  use  of  a  cigar-label  will  not  be  en- 
joined on  the  ground  that  it  infringes  another's  trade-mark,  unless  the 
two  devices,  taken  as  a  whole,  —  words,  pictures,  lines,  and  devices,  — 
are  so  similar  that  a  purchaser,  using  the  ordinary  care  and  caution 
which  may  be  expected  of  the  purchasing  public,  would  be  likely  to 
mistake  the  one  for  the  other.     Solia  Cigar  Co.  t.  Pozo,  279. 

TRESPASS. 
See  Arrest. 

TRIAL. 

1.  Nonsuit  should  not  be  Granted  if  there  is  Substantial  Evidence 

produced  by  the  plaintiff  in  support  of  his  case  which  should  be  weighed 
and  considered  by  the  jury.     O'Brien  v.  Miller,  320. 

2.  Nonsuit,  Right  of  Plaintiff  to  Enter.  —  If  a  cause  is  tried  before 

the  court  without  a  jury,  and  the  plaintiff's  case  depends  upon  evidence 
which  is  objected  to,  but  the  objection  is  not  passed  upon  until  the 
court  announces  its  final  decision,  and  therein  sustains  the  objection, 
the  plaintiff  has  the  right,  of  which  the  court  cannot  deprive  him,  to  at 
once  order  a  judgment  of  nonsuit  to  be  entered,  as  he  could  have  done 
had  the  court  excluded  the  evidence  when  it  was  offered.  Thrasher  v. 
Ballard,  894. 

3.  Amendment  of    Complaint   during   Trial  Cures  Error  when.  — 

Where  evidence,  immaterial  when  admitted,  is  rendered  material  by 
an  amendment  of  the  complaint  during  the  trial,  the  error  is  cured. 
Curtiss  V.  JUtna  Life  Ins.  Co.,  114.  • 

4.  Evidence   to    be    Considered   in    Determining  What   Facts   are 

Proven.  —  In  determining  what  facts  are  proved  in  a  case,  the  jury 
should  carefully  consider  all  the  evidence  given,  with  all  the  circum- 
stances of  the  subject-matter  of  the  inquiry  as  detailed  by  the  witnesses. 
Insurance  Co,  v.  Bennett,  685. 
8.  Evidence,  the  Only  Purpose  of  Which  must  be  to  Prejudice  a 
Party  in  the  minds  of  the  jury,  should  be  excluded.  Dietz  v.  Providence 
etc.  Ins.  Co.,  908. 

6.  Instructions.  —  While,  under  the  statute,  the  appellant  need  not  note 

his  exceptions  to  the  instructions  given,  the  record  on  appeal  should 
nevertheless  show  that  by  proper  objection  he  called  the  attention  of 
•    the  court  to  the  alleged  error,  and  thus  gave  opportunity  for  its  correc- 
tion at  the  time.      Wray  v.  Carpenter,  265. 

7.  Reasonable    Doubt,    Instructions    concerning,    where    Evidence 

Purely  Circumstantial. — In  a  case  where  the  evidence  as  to  the 
defendant's  guilt  is  purely  circumstantial,  the  evidence  must  lead  to 
the  conclusion  so  clearly  and  strongly  as  to  exclude  every  reasonable 
hypothesis  consistent  with  innocence.  In  a  case  of  that  kind  an  instruc- 
tion in  these  words  is  erroneous:  "The  defendant  is  to  have  the  benefit 
ofany  doubt.     If,  however,  all  the  {a/>fcs  ftstabliahed  n«-'>^r:— ily  lead  the 
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mmd  to  the  conclusion  that  he  is  guilty,  though  there  is  a  bare  possibil- 
ity that  he  may  be  innocent,  you  should  find  him  guilty."  It  is  not 
enough  that  the  evidence  necessarily  leads  the  mind  to  a  conclusion,  for 
it  must  be  such  as  to  exclude  a  reasonable  doubt.  Men  may  feel  that  a 
conclusion  is  necessarily  required,  and  yet  not  feel  assured  beyond  ft 
reasonable  doubt  that  it  is  a  correct  conclusion.     Rhodes  v.  State,  429. 

8.  Verdict  —  Affidavit   of   Juror  to  Impkach.  —  Affidavits  of  juror* 

stating  the  theory  or  ground  upon  which  they  rendered  their  verdict 
will  not  be  received  for  the  purpose  of  impeaching  it,  except  in  special 
cases.      Wray  v.  Carpenter,  265. 

9.  Relationship  of  Juror  to  Counsel  not  Ground  for  Sbttino  Asidb 

Verdict  when.  —  The  fact  that  a  juror  was  permitted  to  serve,  who 
was  the  husband  of  a  niece  of  one  of  the  defendant's  attorneys,  is  not  a 
ground  for  setting  aside  the  verdict.  Miller  v.  Louisville  etc.  R'y  Co., 
416. 

10.  Juror  with  DEFEcnvE  Eyesight  not  Competent.  —  A  person  wbos* 
eyesight  is  so  defective  that  he  cannot  see  the  expressions  of  witnesses 
testifying,  nor  observe  their  deportment  or  demeanor,  is  not  competent 
to  serve  as  a  juror,  even  in  cases  where  the  testimony  consists  entirely 
of  the  statements  of  the  witnesses,  much  less  in  a  case  where  varioua 
articles  are  placed  before  the  jury  and  used  as  illustrative  of  the  testi- 
mony, none  of  which  are  seen  by  him.  And  the  defendant  is  not  negli- 
gent in  such  a  case,  where  his  counsel  fully  examines  the  juror,  and 
such  juror  answers  the  questions  asked  him  in  such  a  way  as  to  disarm 
suspicion  of  his  disqualification,  and  there  was  nothing  to  indicate  that 
his  eyesight  was  defective.     Rhodes  v.  State,  429. 

11.  A  Jury  will  br  Presumed  to  have  Obeyed  the  instructions  of  the 
court,  and  to  have  disallowed  every  item  which,  under  such  instructioas,. 
ought  not  to  be  included  in  their  verdict.     Stanton  v.  French,  174. 

See  Appeal  and  Error;  Receivers,  2 

TROVER. 
CJoHVERsroK  BT  Sellino  Stolen  Certificates  of  Stock.  —  A  Stock-. 
BROKER  V7ho  Sells  certificates  of  stock  received  by  him  for  sale  from 
one  who  had  stole  them  is  guilty  of  a  conversion  of  them,  and  is  liable 
to  the  true  owner  of  the  stock  for  its  vaUie,  although  the  thief,  at  the- 
time  he  delivered  to  him  the  stock,  represented  himself  to  be  its  owner, 
and  the  broker,  in  good  faith,  and  without  notice  of  the  theft,  sold  the 
stock  and  paid  to  the  thief  the  proceeds  of  the  sale.  And  in  an  action 
to  recover  the  value  of  such  stock,  it  is  no  defense  that  the  defendant 
in  selling  the  stock,  acted  as  agent  for  a  third  person,  who  claimed  to 
own  it,  although  he  acted  in  good  faith,  and  in  ignorance  of  snob  third 
person's  want  of  title.    SunniY.  Wilson,  WO. 

TRUST  DEEDS. 
•See  Trusts. 

TRUSTS. 
1.  Trust  bt  Implioatioit.  —  No  trust  will  be  implied  merely  from  words 
indicating  the  motives  inducing  a  gift.    Whenever  the  disposition  of  th« 
property  by  will  or  otherwise  imports  absolute  and  uncontrolled  owner- 
ship, and  a  clear  discretion  and  choice  to  act  or  not  to  act  is  also  given. 
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equity  will  not  construe  a  trust  from  the  language  employed.  Randall 
V.  Randall,  373. 

5,  Jurisdiction  of  Court  to  Appoint  Trustbb  of   Land   in   Another 

State.  —  Where  a  deed  of  trust  respecting  land  in  another  state,  made 
and  executed  in  this  state,  expressly  provides  that  if  the  trustee  named 
in  it  shall  fail  or  refuse  to  accept  or  carry  out  the  trust,  a  new  trustee 
may  be  appointed  by  a  court  of  competent  jurisdiction,  a  court  of  this 
state  which  has  acquired  jurisdiction  of  the  parties,  may,  upon  the  re- 
fusal of  the  trustee  named  in  the  deed  to  act,  appoint  a  new  trustee  to 
carry  out  the  trust.     Smith  v.  Davis,  92. 

8.  Signature  of  Trustee  not  Essential  to  Validity  of  Trust  Deed. — 
It  is  not  essential  to  the  validity  of  a  trust  deed  that  it  shall  be  signed 
by  the  trustee,  although  it  was  intended  to  be  signed  by  him,  where  the 
other  parties  who  sign  it  expressly  agree  that  it  shall  be  binding  as  be- 
tween them  regardless  of  the  trustee.     Smith  v.  Davis,  92. 

4.  The  Trustee's  Assent  is  not  Necessary  to  the  validity  of  a  trust  deed; 
nor  does  the  fact  that  he  is  incompetent  to  act  render  the  trust  void  as 
between  the  parties  thereto,  but  a  court  of  competent  jurisdiction  has 
power  to  substitute  a  new  trustee  to  enforce  the  trust  and  carry  out  its 
objects.     Smith  v.  Davis,  92. 

6,  Trust  Deed  —  Assignee  as  Trustee.  —  When  a  trust  deed  of  land  is 

made  to  one  as  assignee,  in  consideration  of  an  assignment  for  the  bene- 
fit of  creditors  to  be  made  by  the  grantor,  and  such  assignment  is  never 
executed,  the  grantee  takes  and  holds  the  legal  title  in  trust  for  the 
grantor  and  his  heirs.  McDermith  v.  Vooi-hees,  286. 
4.  Power  of  Court,  without  Notice,  to  Appoint  New  Trustee. — The 
jurisdiction  of  a  court  to  appoint  the  successor  of  a  deceased  trustee  is 
a  gt/aw  jurisdiction  tre  rem,  capable  of  being  exercised  without  giving 
any  notice  to  any  person  interested  in  the  trust.  Therefore,  the  appoint- 
ment of  a  new  trustee  is  valid,  though  made  without  notice  to  the  trus- 
tor or  his  successor  in  interest.     Dyer  v.  Leach,  171. 

7,  Interests  Which  do  not  Pass  to  Assignee  in  Insolvency.  — If  prop- 

erty is  devised  or  bequeathed  to  a  trustee,  to  hold  in  trust  for  the  benefit 
of  the  testator's  daughter,  in  a  will  which  declares  that  no  part  of  the 
property  "shall,  before  the  payment,  or  conveyance,  or  transfer  thereof 
to  such  child,  be  assignable,  or  attachable,  or  trusteeable,  or  in  any  way 
or  manner  liable  for,  or  liable  to  be  taken  for,  any  debt,  liability,  or  con- 
tract of  such  child,  or  be  applied  in  any  way  or  manner  to  the  payment 
thereof,"  the  interest  of  the  beneficiary  does  not  pass  to  and  is  not  recov- 
erable by  her  assignee  in  insolvency,  under  the  statute  which  provides 
that  a  conveyance  shall  be  made  to  him  which  shall  "convey  to  the  as- 
signee all  the  estate,  real  and  personal,  of  the  debtor,  except  such  as  is 
by  law  exempt  from  attachment."  Billings  v.  Marsh,  635. 
See  Husband  and  Wife,  9;  Limitations  of  Actions,  5;  Parties;  Wills,  3. 

VENDOR  AND  PURCHASER. 
1.  Statute  o?  Frauds  —  Receipt  Given  by  Vendor  of  Land  is  Contract 
FOR  Sale  of  Land  when.  —  A  memorandum  signed  by  a  vendor  of 
land,  acknowledging  the  receipt  of  a  certain  sum  of  money  as  a  deposit 
and  part  payment  on  account  of  a  sale  of  certain  land  therein  descriiied, 
for  a  price  specified,  and  providing  that  the  deposit  shall  be  forfeited  if 
the  further  payments  of  piircliase-mouey  therein  specified  are  not  made, 
and  that  it  shall  be  returned  to  the  purchaser  if  the  title  prove  to  be 
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defective,  is  not  an  agreement  for  the  pnrcliase  of  an  option,  but  is  a 
contract  for  the  sale  of  lands.     Easton  v.  Montgomery,  123. 

Statute  of  Frauds — Memorandum  of  Sale  op  Land  Sufficient  to 
Satisfy.  — A  menioraudum  signed  by  a  vendor  of  land  acknowledging 
the  receipt  of  a  deposit  on  account  of  the  purchase  price  satisfies  the 
statute  of  frauds,  although  it  is  not  signed  by  the  purchaser;  and  its 
execution  and  delivery  by  the  vendor  to  the  vendee  are  a  sufficient  con- 
sideration to  support  a  promise  on  the  part  of  the  latter  to  pay  the 
money  therein  named  as  the  price  of  the  land.  Easton  v.  Montgomery, 
123. 

A  Contract  for  the  Purchase  of  Land  is  not  negotiable,  and  cannot 
be  enforced  by  one  who  acquires  title  to  the  land  from  the  vendors  after 
the  contract  is  made.     McGovern  v.  Hei-n,  632. 

Vendor  of  Land  need  not  be  Absolute  Owner  when  he  Con- 
tracts TO  Sell  It.  —  It  is  not  necessary  that  a  vendor  of  land  be  the 
absolute  owner  thereof  at  the  time  when  he  enters  into  an  agreement  to 
sell  it.  If  the  agreement  is  made  by  him  in  good  faith,  and  he  has  at 
the  time  such  an  interest  in  the  land,  or  is  so  situated  in  reference 
thereto,  that  he  can  carry  into  effect  the  agreement  on  his  part  at  the 
time  when  he  has  agreed  so  to  do,  it  will  be  upheld.  Easton  v.  Mont- 
gomery,   1 23. 

Condition  that  Vendor's  Title  is'  Good  Implied  in  Contract  for 
Sale  of  Land.  —  In  every  executory  contract  for  the  sale  of  land  there 
is  an  implied  condition  that  the  title  of  the  vendor  is  good,  and  that  he 
will  transfer  to  the  purchaser,  by  his  deed  of  conveyance,  a  title  unen- 
cumbered and  without  defect.  This  condition  is,  however,  sufficiently 
complied  with  if  he  is  able  to  give  a  good  title  at  the  time  when,  by  the 
terms  of  his  contract  of  sale,  he  is  called  upon  to  make  a  conveyance, 
and  he  has  no  right  to  recover  back  the  deposit  paid  by  him,  merely  be- 
cause the  vendor's  title  was  defective  at  the  date  of  the  contract.  Easton 
V.  Montgomery,  123. 

The  Equitable  Title  as  Between  the  Vendor  and  Vendee,  upon 
the  execution  of  a  valid  contract  for  the  sale  and  purchase  of  land,  is, 
for  most  purposes,  regarded  as  being  in  the  latter.  Smith  v.  Phcenix 
Ins.  Co.,  191. 

Abstract  of  Title  to  Land,  Pur^jhaser  Bound  to  Provide.  — 
Wliere  the  parties  to  a  contract  for  the  sale  of  land  do  not  agree  that 
the  condition  of  the  title  shall  be  ascertained  from  any  particular 
abstract,  nor  from  an  abstract  to  be  furnished  by  the  vendor,  it  is  in- 
cumbent upon  the  purchaser  to  provide  the  abstract,  and  to  satisfy  him- 
self as  to  the  coudition  of  the  title.     Easton  v.  Montgomery,  123. 

Examination  of  Title  to  Land,  Reasonable  Time  for,  Implied 
when.  —  Where  a  memorandum  of  the  sale  of  land  provides  for  the 
"title  to  prove  good,  or  no  sale,  and  this  deposit  to  be  returned,"  but 
specifies  no  time  within  which  the  examination  of  the  title  is  to  be  made, 
a  reasonable  time  is  implied.     Eadon  v.  Montgomery,  123. 

Vendee  of  Land  not  Entited  to  Conveyance  until  Full  Payment 
OP  Purchase-money.  — The  general  rule  is,  tliat  the  purchaser  of  land 
is  not  entitled  to  a  conveyance  until  full  payment  of  the  purchase- 
money,  and  that  the  acts  of  payment  and  conveyance  being  mutual  and 
dependent,  neither  party  is  in  default  uutd  after  tender  aud  demand  by 
tiie  other.     Easton  v.  Montgomery,  123. 
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10.  Imperfect  Title.  —  If,  after  a  contract  is  made  for  the  sale  of  real 
property,  it  is  ascertained  that  the  title  of  the  vendor  is  not  perfect,  th* 
vendee  must  either  rescind  the  contract  and  restore  possession,  or 
accept  the  title  as  it  is  and  pay  the  purchase  price.  He  cannot,  while 
declining  to  pay  such  price  on  account  of  the  defect  in  the  title,  hold 
possession  of  the  property  until  the  title  shall  be  perfected.  Worley  v. 
Nethercott,  209. 

11.  Defects  in  Title  to  Land,  Duty  of  Purchaser  to  Point  out.  — 
A  purchaser  who  undertakes  to  examine  the  title  to  land  for  the  pur- 
pose of  determining  whether  it  is  good  or  not  is  bound  to  make  a  com- 
plete examination  thereof,  and  to  pomt  out  the  defects,  if  any,  to  the 
vendor,  who,  in  the  absence  of  any  time  fixed  by  agreement,  will  then 
have  a  reasonable  time  within  which  to  remove  those  defects,  and  if  the 
vendor  fails  within  such  time  to  remedy  the  defects  thus  pointed  out, 
the  purchaser,  in  any  action  to  recover  the  purchase-money  or  deposit 
paid  by  him  upon  the  ground  that  the  title  is  defective,  is  limited  to 
such  defects  as  were  then  pointed  out.     Easton  v.  Montgomery,  123. 

12.  Purchaser  of  Land  not  Entitled  to  Rescind  Contract  of  Salb 
CANNOT  Maintain  Action  to  Recover  Deposit.  —  A  purchaser  of 
land  cannot  maintain  an  action  upon  a  contract  of  sale  which  he  has  no 
right  to  rescind,  without  full  performance  on  his  part  prior  to  the  de- 
fault of  the  vendor;  and  without  alleging  or  proving  such  performance 
he  cannot  maintain  an  action  to  recover  purchase-money  paid  in  part 
performance  of  his  contract,  while  it  is  still  in  existence  and  uncom- 
pleted.    Easton  v.  Montgomery,  123. 

18.  Deposit  on  Sale  of  Land,  Action  to  Recover,  when  only  Main- 
tainable. —  It  is  only  when  the  vendor  of  land  is  guilty  of  fraud 
either  at  the  time  of  entering  into  the  contract  of  sale  knowing  that  it 
was  out  of  his  power  to  perforin  it,  or  by  his  subsequent  acts  in  putting, 
it  out  of  his  power  to  perform,  that  the  purchaser  is  entitled  to  treat 
the  contract  as  rescinded,  and  to  bring  his  action  to  recover  the  deposit. 
Eastony.  Montgomery,  123. 

14.  Loss  from  Destruction  of  Property,  on  Whom  must  Pall.  —  If  a 
lease  is  made  containing  an  agreement  that  the  lessor  will  sell  and  the 
lessee  will  buy  the  leased  property  at  the  expiration  of  the  lease,  and  a 
material  part  of  it,  before  the  termination  of  the  lease,  is  destroyed  by 
fire,  the  obligation  of  the  lessee  to  purchase  ends  with  such  destruction. 
Smith  V.  Phoenix  Int.  Co.,  191. 

U.  Insurance  CoLLEcrrED  by  a  Vendor  on  a  Policy  o»  Insurancb  in 
held  in  trust  for  his  vendee,  and  must  be  applied  to  the  payment  of  th« 
unpaid  purchase-money.     Smith  v.  Phoenix  Ins.  Co.,  191. 
See  Auction;  Contracts,  7. 

VENUE. 
See  Insurance,  64. 

VERDICT. 
See  Replevin,  5;  Trial,  8-11. 

VICE-PRINCIPAL. 
See  Railroad  Compahim,  t. 
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WAIVER  OF  DEMAND. 
See  Banks  and  Banking,  2;  Destob  and  Creditob,  1. 

WATER  COMPANIES. 
See  Damages,  2-4. 

WATERCOURSES. 

1.  Riparian  Rights.  —  Priority  of  Appropriation  or  Water  in  Point- 

of  time  gives  superiority  of  right  among  appropriators  for  like  benefi- 
cial purposes.     Strickler  v.  City  of  Colorado  Springs,  245. 

2.  Apfrofriatob's   Bight  in  Tbibutaries.  —  Prior  Appropriator   of 

water  from  the  main  stream  is  not  subject  to  subsequent  appropriation 
from  its  tributaries  by  others.     Strickler  v.  City  of  Colorado  Springs,  245. 

3.  Appropriation  —  Changing  Point  of  Diversion.  —  A  prior  appropri- 

ator of  water  from  a  stream  may  change  the  point  of  diversion  and  the^ 
place  of  use,  without  aflfecting  his  right  of  priority,  so  long  as  the 
rights  of  others  are  not  thereby  injuriously  afifected.  Strickler  v.  City 
of  Colorado  Springs,  245. 

4.  Right  of  Prior  Appropriator — Constitutional   Law. — The  right 

of  a  prior  appropriator  to  the  use  of  the  water  of  a  stream  acquired 
prior  to  the  adoption  of  the  Colorado  constitution  cannot  be  taken  by  a 
city  for  domestic  use  without  compensation.  Strickler  v.  City  qf  Colo- 
rado Sp7-ings,  245. 
6.  Appropriation  —  Sale  of  Water  Right.  —  The  prior  appropriator'* 
right  to  the  use  of  the  water  of  the  stream  is  a  property  right  which  be- 
may  transfer  by  sale,  unconnected  with  the  land,  so  long  as  the  righ'ts 
of  others  are  not  injuriously  affected  thereby.  Strickler  v.  City  o/Coh' 
rado  Spiings,  245. 

6.  Navigable  Streams  in  the  United  States  are  of  Three  Classs*: 

1.  Tidal  streams,  that  are  held  navigable  in  law,  whether  navigab)* 
or  not;  2.  Those  that,  although  non-tidal,  are  yet  navigable  in  fact  fo^ 
boats  or  lighters,  and  susceptible  of  valuable  use  for  commercial  pur- 
poses; 3.  Those  streams  which,  though  not  navigable  for  boats  o»» 
lighters,  are  floatable,  or  capable  of  valuable  use  in  bearing  logs  or  tlw- 
products  of  mines,  forests,  and  tillage  of  the^  country  they  traverse  t«^ 
mills  and  markets.     Gaston  v.  Mace,  848. 

7.  The  NAViGABiLixy  of  Fresh-water  Non-tidal  Streams  is  a  ques- 

tion of  fact,  and  the  burden  of  proof  must  be  assumed  by  him  wh* 
claims  them  to  be  navigable,  and  he  must  show  that  they  are  in  fac* 
navigable  for  boats  or  lighters,  and  susceptible  of  valuable  use  fo» 
commercial  purposes  in  a  natural  state,  unaided  by  artificial  means  or 
devices,  for  such  length  of  time  during  the  year  as  will  make  them 
valuable  to  the  public  as  public  highways,  though  he  need  not  show 
that  they  are  thus  valuable  during  the  entire  year.  Oaston  v.  Mace,. 
848. 

8.  Floatable  Streams.  —  For  the  Destruction  of  a  Dam  Maintaineik 

across  a  floatable  stream,  by  logs  placed  therein,  there  can  be  no  re- 
covery, because  the  land-owner  has  no  right  to  maintain  his  dam  in  such 
a  manner  as  to  interfere  with  the  right  of  the  public  to  float  logs  and 
other  products  down  the  stream.     Gaston  v.  Mace,  848. 

9.  Floatable  Streams,  Right  to  Mainiain  Mills  and  Dams  therein. 

—  A  land-owner  has  a  right  to  build  a  mill,  and  erect  a  dam  across  % 
▲k.  St.  Rkp.,  Vol.  XXV.  —65 
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stream  to  accnmnlate  water  to  ran  the  mill;  but  the  maintaining  of 
such  a  dam  cannot  give  him  any  prescriptive  right  to  prevent  the  use -of 
the  stream  as  a  public  highway.     Gaston  v.  Mace,  848. 

10.  Floatablb  Streams,  Respectivb  Rights  of  the  Land-owner  and 
OF  THE  Public  in.  —  While  the  owner  of  land  through  which  a  float- 
able stream  runs  owns  the  bed  as  well  as  the  banks  thereof,  he  hai 
no  property  in  the  water  itself,  aside  from  that  which  is  necessary 
for  the  gratification  of  his  natural  and  ordinary  wants,  and  of  hav- 
ing  it  flow  without  disturbance  or  material  diminution  by  any  other 
proprietor.  His  use  of  the  stream  and  its  waters  must  be  reasonable, 
and  not  inconsistent  with  the  reasonable  enjoyment  of  others  who  have 
an  eqnal  right  to  its  use.  The  public  has  the  right  to  nse  it  as  a  publio 
highway  to  float  lumber  and  other  products  to  mill  and  market,  and 
the  land-owner  has  no  right  to  unreasonably  incommode  and  hinder  the 
public  use.     Gaston  v.  Mace,  848. 

11.  Underground  Waters,  Right  to  Pollute. — The  owner  of  land  has 
no  right  to  pollute  underground  waters  running  therein  which,  when 
they  leave  such  land,  flow  into  a  spring  on  the  land  of  an  adjacent  pro- 
prietor.  Hence  if  the  owner  of  land,  or  his  tenant,  erects  a  warehouse, 
and  places  and  keeps  coal-oil  therein,  which,  leaking  from  the  casks, 
saturates  the  ground,  and  pollutes  a  subterranean  stream  from  which  a 
spring  on  the  land  of  an  adjacent  proprietor  is  fed,  the  latter  may  main- 
tain an  action  for  damages  thus  suffered  by  him.  Kinnaird  v.  Standard 
Oil  Co.t  545. 

See  Easements;  Nuisance,  2. 

WILLS. 

1.  "Lawful  Heirs,"  at  What  Time  to  be  Ascertained.  —  Where  a  tes- 
tator by  his  will,  gives  his  property  to  his  sister  during  her  life,  and, 
"at  her  decease,  said  estate  to  be  distributed  amongst  my  lawful  heirs," 
the  words  "amongst  my  lawful  heirs"  have  reference  to  the  lawful 
heirs  of  the  testator  at  the  time  of  his  death,  and  not  to  those  who  might 
be  such  at  the  time  of  the  death  of  his  sister,  the  tenant  for  life.  In 
re  Tucker's  Will,  743. 

S.  Construction  of  the  Word  "Issue.  " — If  a  bequest  is  made  of  a  sum 
of  money  to  S.  for  her  life,  and  at  her  death  to  her  husband,  if  then  liv- 
ing, and  if  not  to  her  issue,  and  she  survives  him,  leaving  children  and 
grandchildren,  the  fund,  on  her  death,  vests  in  her  children  then  living, 
and  the  descendants  of  her  deceased  children  per  stirpes;  neither  the 
administrator  of  her  deceased  child,  nor  the  children  of  any  of  her  chil- 
dren then  living,  has  any  interest  therein.     Jackson  v.  Jackson,  643. 

8.  Construction  —  Precatory  Trusts.  —  When  a  testatrix  bequeaths  to 
her  husband,  the  father  of  her  children,  "all  my  property,  whether 
real,  personal,  or  mixed,  that  he  may  use  the  same  for  the  maintenance 
and  education  of  my  said  children,  and  that  he  may,  from  time  to  time, 
advance  to  each,  as  he  may  deem  best,  to  start  them  in  life,"  and  "  I  do 
hereby  appoint  my  beloved  husband  my  executor,  with  full  power  to 
control,  manage,  use,  convey,  sell,  and  dispose  of  said  property  as  his 
own  absolute  property,  without  being  required  to  file  or  render  any  ac- 
count, or  give  any  bail,"  the  husband  will  take  an  absolute  estafe,  not 
subject  to  any  trust  in  favor  of  such  children.     Randall  v.  Randall,  373. 

A.  Conflict  of  Laws. — The  Probate  of  a  Will  Granted  in  Another 
State,  and  which,  by  the  laws  of  the  state,  is  local,  and  does  not  affect 
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realty  In  other  states,  is  not  admissible  in  evidence  in  this  state  withont 
re-probate  here  for  the  purpose  of  proving  that  the  power  of  appoint- 
ment, authorized  to  be  ezeroised  by  will,  has  been  so  exercised.  Thraaher 
Ballard,  894. 

See  Dkvisb;  Parent  and  Child;  Fowebs,  2. 

WITNESSES. 

Non-resident  —  Exemption  from  Service  of  Process.  —  A  resident  of 
one  state  who  comes  into  another  as  a  witness  in  a  cause  pending  there 
is  exempt  from  the  service  of  process  for  the  commencement  of  a  civil 
action  against  him  in  the  latter  state,  and  the  privilege  protects  him  in 
staying  and  returning,  provided  he  acts  bona  fide,  and  without  nnrea- 
sonable  delay.     Bolgiano  v.  Gilbert  Lock  Co.,  582. 

State  cannot  Contradict  its  Own  Witness  when.  — Where  the  state 
is  neither  surprised  nor  prejudiced  by  the  testimony  of  a  witness  called 
by  it,  it  cannot  contradict  him  by  introducing  evidence  of  contradictory 
statements  made  by  him  out  of  court.     Rhodes  v.  Staie,  429. 

See  Criminal  Law,  2. 

WRIT  OF  POSSESSION. 
8e«  Eraoixurr,  8;  iNjuNonoH,  t. 
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